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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  Extracts from the Official Report are re-
printed as corrected for the archive version of the Official Report. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 



  

Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Clerking and 
Reporting Directorate.  Comments on this volume or on the series as a whole may 
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above with no variations. 
 
The Justice 2; Local Government and Transport, and Finance Committees reported 
to the Communities Committee on the Bill at Stage 1.  Their reports are included at 
Annexe A of the Stage 1 Report.  In the case of the Justice 2 Committee, some of 
the written evidence and all the oral evidence taken are included at Annexe F of the 
Stage 1 report.  However, some written evidence taken by the Justice 2 Committee 
and all oral and written evidence taken by the other two committees was not included 
in that report, and it is therefore included in this volume after the Stage 1 Report. 
 
The Communities Committee held two committee meetings on 13 May 2004 where it 
considered the Bill at Stage 2; these are denoted as ‘morning’ and ‘afternoon’ 
respectively on the contents page.  The 5th Marshalled List of Amendments and the 
Groupings of Amendments for Stage 2 (Day 5) were used for both of these 
meetings.  The Convener of the Communities Committee started the afternoon 
meeting by explaining a problem in relation to the line numbering of an amendment 
in the Supplement to the 4th Marshalled List of Amendments for Stage 2.  That 
problem has been corrected in the Supplement as it appears in this volume. 

 



  

Forthcoming titles 
The next titles in this series will be: 
 
• SPPB 71: Local Governance (Scotland) Bill 2003 
• SPPB 72: Tenements (Scotland) Bill 2004 
• SPPB 73: School Education (Ministerial Powers and Independent Schools) 

(Scotland) Bill 2004 
• SPPB 74: Breastfeeding etc. (Scotland) Bill 2003 
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Antisocial Behaviour etc. (Scotland) Bill 1 
Part 1—Antisocial behaviour strategies 
 

SP Bill 12                                                                                                                    Session 2 (2003)  

ACCOMPANYING DOCUMENTS 
Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 12-EN.  A Policy Memorandum is printed separately as SP Bill 12-PM. 
 
 
 
 
 

Antisocial Behaviour etc. (Scotland) Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to make provision in connection with antisocial behaviour; to 
make provision about criminal justice; to make provision in relation to child welfare; and for 
connected purposes. 
 

PART 1 

ANTISOCIAL BEHAVIOUR STRATEGIES 5 

1 Antisocial behaviour strategies 

(1) Each local authority shall— 

(a) prepare jointly with the relevant chief constable a strategy for dealing with 
antisocial behaviour in the authority’s area; and 

(b) publish the strategy. 10 

(2) Each relevant chief constable shall, for the purposes of subsection (1) above, collaborate 
with the local authority. 

(3) The strategy shall, in particular, include provision as to— 

(a) how the authority and the relevant chief constable are to co-ordinate the exercise 
of their functions in so far as they are exercisable in relation to antisocial 15 

behaviour in the authority’s area; 

(b) the exchange of information relating to such behaviour between the authority and 
the relevant chief constable; 

(c) the giving by the authority and the relevant chief constable of information of that 
kind to such other persons as appear to the authority and the chief constable to 20 

have an interest in dealing with antisocial behaviour and the receipt by the 
authority and the chief constable of information of that kind from those other 
persons; and 

(d) the exchange of information relating to antisocial behaviour among such other 
persons as are mentioned in paragraph (c). 25 

(4) The local authority and the relevant chief constable— 

(a) shall keep the strategy under review; and 

(b) may from time to time revise the strategy. 
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(5) If a strategy is revised under subsection (4), the local authority shall publish the revised 

strategy. 

(6) In preparing, reviewing and revising the strategy, the local authority shall consult— 

(a) the Principal Reporter; 

(b) registered social landlords which provide or manage property in the authority’s 5 

area; and 

(c) such community bodies and other persons as the local authority considers 
appropriate. 

(7) In considering which persons to consult, the local authority shall seek to include those 
who are representative of persons adversely affected by antisocial behaviour. 10 

(8) Each local authority and relevant chief constable shall, in exercising functions under this 
section and in implementing a strategy as published under it, have regard to any 
guidance issued by the Scottish Ministers about those matters. 

(9) Before issuing any such guidance, the Scottish Ministers shall consult such persons as 
they see fit. 15 

(10) For the purposes of subsection (1), the Scottish Ministers may by directions require such 
persons as appear to them to hold information relating to antisocial behaviour to 
supply— 

(a) such information as may be specified in the direction; or 

(b) information of a description specified in the direction, 20 

to a local authority and relevant chief constable. 

(11) In this section— 

“community bodies” has the meaning given by section 15(4) of the Local 
Government in Scotland Act 2003 (asp 1); and 

“relevant chief constable”, in relation to a local authority, means the chief 25 

constable for the police area which is wholly or partly with the area of the 
authority. 

 
2 Directions: registered social landlords 

(1) The Scottish Ministers may by direction require a specified registered social landlord to 
collaborate with a specified local authority and a specified relevant chief constable in 30 

preparing a strategy under section 1(1)(a); and the specified registered social landlord 
shall comply with any such direction. 

(2) Directions under subsection (1) may be given to a registered social landlord, to a class of 
specified registered social landlords or to registered social landlords generally.  

(3) In this section “specified” means specified in the direction. 35 

 
3 Reports and information 

(1) Subject to subsection (3)(b), each local authority shall from time to time publish reports 
on— 

(a) how the authority and the relevant chief constable have implemented the strategy 
as published under section 1(1)(b) or (5); and 40 
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(b) what were the results of that implementation. 

(2) It shall be the duty of— 

(a) the relevant chief constable; 

(b) the Principal Reporter; and 

(c) any registered social landlord which provides or manages property within the area 5 

of the local authority that published the strategy, 

to provide such information as the authority may reasonably require in order to enable 
the authority to comply with the duty under subsection (1). 

(3) The Scottish Ministers may by regulations make provision as to— 

(a) the form and content of reports under subsection (1); and 10 

(b) the frequency and timing of publication of such reports. 

(4) Before making regulations under subsection (3) the Scottish Ministers shall consult— 

(a) such associations of local authorities; and 

(b) such other persons, 

as they think fit. 15 

(5) A local authority shall, on being so required by the Scottish Ministers, provide them 
with reports or other information (being reports or information about the matters 
referred to in subsection (1)) of such kind as they specify in the requirement. 

(6) In this section “relevant chief constable” has the same meaning as in section 1. 

 

PART 2 20 

ANTISOCIAL BEHAVIOUR ORDERS 

Antisocial behaviour orders 

4 Antisocial behaviour orders 

(1) On the application of a relevant authority, the sheriff may, if satisfied that the conditions 
mentioned in subsection (2) are met as respects the person to whom the application 25 

relates (the “specified person”), make an antisocial behaviour order. 

(2) Those conditions are— 

(a) that the specified person is at least 12 years of age; 

(b) that the specified person has engaged in antisocial behaviour towards a relevant 
person; 30 

(c) that an antisocial behaviour order is necessary for the purpose of protecting 
relevant persons from further antisocial behaviour by the specified person; and 

(d) in the case where the specified person is a child, that the sheriff has had regard to 
any views expressed by the Principal Reporter. 

(3) For the purpose of determining whether the condition mentioned in subsection (2)(b) is 35 

met, the sheriff shall disregard any act or conduct of the specified person which that 
person shows was reasonable in the circumstances. 

9
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(4) Subject to subsections (5) and (6), an antisocial behaviour order is an order which 

prohibits, indefinitely or for such period as may be specified in the order, the specified 
person from doing anything described in the order. 

(5) The prohibitions that may be imposed by an antisocial behaviour order are those 
necessary for the purpose of protecting relevant persons from further antisocial 5 

behaviour by the specified person. 

(6) If an antisocial behaviour order is made on the application of a local authority the order 
may, in addition to imposing prohibitions that are necessary for the purpose mentioned 
in subsection (5), impose such prohibitions as are necessary for the purpose of 
protecting other persons (“affected persons”) from further antisocial behaviour by the 10 

specified person. 

(7) An application for an antisocial behaviour order shall be made by summary application 
to the sheriff within whose sheriffdom the specified person is alleged to have engaged in 
antisocial behaviour. 

(8) Before making an application under this section— 15 

(a) a relevant authority shall consult the relevant consultees; and 

(b) a registered social landlord shall— 

(i) in the case where the specified person is a child, consult the local authority 
within whose area the specified person resides or appears to reside about 
the proposed application; 20 

(ii) in the case where the specified person is not a child, notify that local 
authority of the proposed application. 

(9) Nothing in this section shall prevent a relevant authority from instituting any legal 
proceedings otherwise than under this section against any person in relation to any 
antisocial behaviour. 25 

(10) In this section, “relevant person” means— 

(a) in relation to an application by a local authority, a person within the area of the 
authority; and 

(b) in relation to an application by a registered social landlord— 

(i) a person residing in, or otherwise in or likely to be in, property provided or 30 

managed by that landlord; or 

(ii) a person in, or likely to be in, the vicinity of such property. 

 
5 Antisocial behaviour orders: variation and revocation 

(1) On the application of— 

(a) the relevant authority that obtained an antisocial behaviour order; or 35 

(b) the person subject to such an order, 

the sheriff may vary or revoke the order. 

(2) Before making an application under this section— 

(a) a relevant authority shall consult the relevant consultees; and 

(b) a registered social landlord shall— 40 
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(i) in the case where the specified person is a child, consult the local authority 
within whose area the person subject to the order resides or appears to 
reside about the proposed application; 

(ii) in the case where the specified person is not a child, notify that local 
authority of the proposed application. 5 

 
6 Appeals: effect on competence of application under section 5 

Where a person appeals against— 

(a) the making of an antisocial behaviour order; or 

(b) the variation, under section 5, of such an order, 

it shall not be competent for that person to make a further application under that section 10 

before the appeal is disposed of or abandoned. 

 
Interim antisocial behaviour orders 

7 Interim antisocial behaviour orders 

(1) Subsection (2) applies where— 

(a) an application is made under section 4; and 15 

(b) the application has been intimated to the specified person. 

(2) If the sheriff is satisfied— 

(a) that the condition mentioned in paragraph (a) of section 4(2) is met; 

(b) that prima facie the condition mentioned in paragraph (b) of that section is met; 
and 20 

(c) that the making of an interim antisocial behaviour order (an “interim order”) is 
necessary for the purpose mentioned in paragraph (c) of that section, 

the sheriff may, pending determination of the application, make such interim order as 
the sheriff considers appropriate. 

(3) An interlocutor granting or refusing an interim order is an appealable interlocutor. 25 

 
Notification of orders 

8 Notification of making etc. of orders and interim orders 

(1) Subsection (2) applies where— 

(a) an antisocial behaviour order is made or varied; or 

(b) an interim order is made. 30 

(2) The clerk of the court by which the order is made or varied shall cause a copy of the 
order as so made or varied to be— 

(a) served on the person subject to the order; and 

(b) given to the relevant authority on whose application the order was made. 

(3) Subsection (4) applies where— 35 

(a) an antisocial behaviour order is revoked; or 
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(b) an interim order is recalled. 

(4) The clerk of the court by which the order is revoked or recalled shall notify the relevant 
authority on whose application the order was made of the revocation or recall. 

(5) For the purposes of subsection (2)(a), a copy is served if— 

(a) given to the person subject to the order; or 5 

(b) sent to that person by registered post or the recorded delivery service. 

(6) A certificate of posting of a letter sent under subsection (5)(b) issued by the postal 
operator concerned shall be sufficient evidence of the sending of the letter on the day 
specified in such certificate. 

(7) In subsection (6), “postal operator” has the meaning given by section 125(1) of the 10 

Postal Services Act 2000 (c.26). 

 
Breach of orders 

9 Breach of orders 

(1) Subject to subsection (3), a person who— 

(a) is subject to an antisocial behaviour order or an interim order; and 15 

(b) without reasonable excuse, does anything that the order to which the person is 
subject prohibits the person from doing, 

shall be guilty of an offence. 

(2) Subject to subsection (7), a person guilty of an offence under subsection (1) shall be 
liable— 20 

(a) on summary conviction, to imprisonment for a term not exceeding 6 months or to 
a fine not exceeding the statutory maximum or to both; or 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 
to a fine or to both. 

(3) If— 25 

(a) otherwise than under subsection (1), the thing done by the person constitutes an 
offence (a “separate offence”); and 

(b) the person is charged with the separate offence, 

the person shall not be liable to be proceeded against for an offence under subsection 
(1). 30 

(4) Subject to subsection (5), if a person is convicted of a separate offence, the court which 
sentences the person for that offence shall, in determining the appropriate sentence or 
disposal, have regard to— 

(a) the fact that the separate offence was committed while the person was subject to 
the antisocial behaviour order or, as the case may be, interim order; 35 

(b) the number of antisocial behaviour orders and interim orders to which the person 
was subject at the time of commission of the separate offence; 

(c) any previous conviction of the person for an offence under subsection (1); and 

12
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(d) the extent to which the sentence or disposal in respect of any previous conviction 
of the person differed, by virtue of this subsection, from that which the court 
would have imposed but for this section. 

(5) The court shall not, under subsection (4)(a), have regard to the fact that the separate 
offence was committed while the person was subject to the antisocial behaviour order 5 

or, as the case may be, the interim order unless that fact is libelled in the indictment or, 
as the case may be, specified in the complaint. 

(6) The fact that the separate offence was committed while the person was subject to an 
antisocial behaviour order or, as the case may be, an interim order, shall, unless 
challenged— 10 

(a) in the case of proceedings on indictment, by the giving of notice of a preliminary 
objection under paragraph (b) of section 72(1) of the Criminal Procedure 
(Scotland) Act 1995 (c.46) or under that paragraph as applied by section 71(2) of 
that Act; or 

(b) in summary proceedings, by preliminary objection before the person’s plea is 15 

recorded, 

be held as admitted. 

(7) If the person guilty of an offence under subsection (1) is a child, the child shall not be 
liable to imprisonment under subsection (2). 

 
10 Breach of orders: arrest without warrant 20 

(1) Where a constable reasonably believes that a person is committing or has committed an 
offence under section 9(1), the constable may arrest the person without warrant. 

(2) Subsection (1) is without prejudice to any power of arrest conferred by law apart from 
that subsection. 

 
Orders in respect of children 25 

11 Sheriff’s power to refer case to children’s hearing 

(1) Where the sheriff makes an antisocial behaviour order or an interim order in respect of a 
child, the sheriff may require the Principal Reporter to refer the child’s case to a 
children’s hearing. 

(2) In section 70(1) of the Children (Scotland) Act 1995 (c.36) (power of children’s hearing 30 

to make supervision requirement), after “Act” there shall be inserted “or section 11 of 
the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 00) (power of sheriff to require 
Principal Reporter to refer case to children’s hearing)”. 

 
12 Sheriff’s power to make parenting order 

(1) Where a sheriff makes an antisocial behaviour order in respect of a child, the sheriff 35 

may, if satisfied as to the matters mentioned in section 77(1)(b) and (4)(b), make a 
parenting order in respect of a parent of the child. 

(2) In subsection (1) “parenting order” has the meaning given by section 76(1). 
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Provision of information and records 

13 Provision of information to local authorities 

(1) Where an antisocial behaviour order is made on the application of a registered social 
landlord, the registered social landlord shall— 

(a) give a copy of the order to each relevant local authority; 5 

(b) give a copy of any variation of it to each relevant local authority; and 

(c) if it is revoked, notify each relevant local authority of the date on which it is 
revoked. 

(2) In subsection (1) “relevant local authority” means a local authority whose area includes 
the premises referred to in section 4(10)(b) in relation to any person for whose 10 

protection the order was made. 

 
14 Records of orders 

(1) A local authority shall keep records of— 

(a) antisocial behaviour orders made on the application of the authority; and 

(b) antisocial behaviour orders in respect of which a copy has been given to the 15 

authority under section 13(1)(a). 

(2) A record kept under subsection (1) shall specify— 

(a) the person in respect of whom the order was made; 

(b) the prohibitions imposed by the order; 

(c) whether a prohibition is indefinite or for a definite period and where it is for a 20 

period, that period; 

(d) in relation to an order mentioned in subsection (1)(a)— 

(i) any variation of the order; and 

(ii) if the order is revoked, the date on which it is revoked;  

(e) in relation to an order mentioned in subsection (1)(b)— 25 

(i) any variation of the order in respect of which a copy has been given to the 
authority under section 13(1)(b); and 

(ii) where a notification has been sent to the authority under section 13(1)(c), 
the date on which the order is revoked; and 

(f) such other matters relating to the order as the Scottish Ministers may prescribe in 30 

regulations. 

(3) A local authority shall, in keeping a record under subsection (1), have regard to any 
guidance issued by the Scottish Ministers about that matter. 

(4) A local authority shall, on a request to do so being made to it by a person mentioned in 
subsection (5), disclose to that person information contained in a record kept under 35 

subsection (1). 

(5) Those persons are— 

(a) the Scottish Ministers; 

(b) any other local authority; 

14
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(c) a chief constable; and 

(d) a registered social landlord. 

 
Interpretation 

15 Interpretation of Part 2 

In this Part— 5 

“affected person” has the meaning given by section 4(6); 

“antisocial behaviour order” has the meaning given by section 4(4); 

“child” means a person who is under the age of 16 years; 

“interim order” has the meaning given by section 7(2)(c); 

“relevant authority” means— 10 

(a) a local authority; or 

(b) a registered social landlord; 

“relevant consultees” means— 

(a) in relation to an antisocial behaviour order sought or made on the 
application of local authority— 15 

(i) the chief constable of the police force for the area which includes the 
area of the authority; 

(ii) the chief constable of each police force for an area where there is an 
affected person; 

(iii) each local authority in whose area there is an affected person; and 20 

(iv) if the person in respect of whom the order is sought or made is a 
child, the Principal Reporter; 

(b) in relation to an antisocial behaviour order sought or made on the 
application of a registered social landlord— 

(i) the chief constable of the police force for the area in which the person 25 

in respect of whom the order is sought or made resides or appears to 
reside; and 

(ii) if that person is a child, the Principal Reporter; 

“specified person” has the meaning given by section 4(1). 

 

PART 3 30 

DISPERSAL OF GROUPS 

Authorisations and powers 

16 Authorisations 

(1) Subsection (2) applies where a police officer of or above the rank of superintendent (a 
“senior police officer”) has reasonable grounds for believing— 35 

15
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(a) that any members of the public have been alarmed or distressed as a result of the 

presence or behaviour of groups of two or more persons in public places in any 
locality in the officer’s police area (the “relevant locality”); and 

(b) that antisocial behaviour is a significant and persistent problem in the relevant 
locality. 5 

(2) The senior police officer may authorise the exercise of the powers conferred by section 
18— 

(a) during a specified period; 

(b) on specified days that fall within a specified period; 

(c) between specified times that fall within a specified period. 10 

(3) An authorisation under subsection (2)— 

(a) shall be in writing; 

(b) shall be signed by the senior police officer giving it; and 

(c) shall specify— 

(i) the relevant locality; 15 

(ii) the grounds on which the authorisation is given; and 

(iii) when the powers are exercisable. 

(4) Before giving an authorisation under subsection (2) the senior police officer who 
proposes to give it shall ensure that any local authority whose area includes the whole or 
part of the relevant locality is consulted. 20 

(5) A period specified under subsection (2) shall not exceed 3 months. 

(6) In subsection  (2), “specified” means specified by the senior police officer. 

 
17 Authorisations: supplementary 

(1) Before the powers conferred by section 18 become exercisable by virtue of an 
authorisation, the senior police officer who gave the authorisation shall ensure that an 25 

authorisation notice is— 

(a) published in a newspaper circulating in the relevant locality; and 

(b) displayed in some conspicuous place or places within the relevant locality. 

(2) An “authorisation notice” is a notice which— 

(a) states that authorisation has been given; 30 

(b) specifies the relevant locality; and 

(c) specifies when the powers may be exercised. 

(3) An authorisation may be withdrawn by— 

(a) the senior police officer who gave it; or 

(b) any police officer whose police area includes the relevant locality and whose rank 35 

is the same as or higher than that of the senior police officer mentioned in 
paragraph (a). 

16
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(4) Before withdrawing, under subsection (3), an authorisation, the police officer who 
proposes to withdraw the authorisation shall ensure that any local authority whose area 
includes the whole or part of the relevant locality is consulted. 

(5) The withdrawal of an authorisation shall not affect the exercise, by virtue of the 
authorisation, of any power which occurred before the withdrawal. 5 

(6) The giving or withdrawal of an authorisation shall not prevent the giving of a further 
authorisation in respect of a locality which includes the whole or any part of the relevant 
locality to which the earlier authorisation relates. 

(7) In this section “authorisation” means an authorisation under section 16. 

 
18 Powers exercisable in pursuance of authorisations 10 

(1) Subsection (2) applies where a constable has reasonable grounds for believing that the 
presence or behaviour of a group of two or more persons in any public place in the 
relevant locality has resulted, or is likely to result, in any members of the public being 
alarmed or distressed. 

(2) Subject to subsection (4), the constable may give— 15 

(a) a direction requiring the persons in the group to disperse; 

(b) a direction requiring any of those persons whose place of residence is not within 
the relevant locality to leave the relevant locality or any part of the relevant 
locality; 

(c) a direction prohibiting any of those persons whose place of residence is not within 20 

the relevant locality from returning to the relevant locality or any part of the 
relevant locality during such period (not exceeding 24 hours) from the giving of 
the direction as the constable may specify. 

(3) The constable may require a direction under paragraph (a) or (b) of subsection (2) to be 
complied with— 25 

(a) immediately or by such time as the constable may specify; 

(b) in such way as may be so specified. 

(4) A direction under subsection (2) may not be given in respect of a group of persons who 
are taking part in a procession in respect of which— 

(a) written notice has been given in accordance with subsections (2) and (3) of section 30 

62 of the Civic Government (Scotland) Act 1982 (c.45); 

(b) by virtue of subsection (6) or (7) of that section such notice is not required to be 
given. 

 
19 Powers under section 18: supplementary 

(1) A direction under section 18— 35 

(a) may be given orally; 

(b) may be given to any person individually or to two or more persons together; and 

(c) may be withdrawn or varied by the constable who gave it. 
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(2) A person who, without reasonable excuse, knowingly contravenes a direction given to 

the person under section 18 shall be guilty of an offence and liable on summary 
conviction to— 

(a) a fine not exceeding level 4 on the standard scale; or 

(b) imprisonment for a term not exceeding 3 months, 5 

or to both. 

(3) Where a constable reasonably suspects that a person has committed or is committing an 
offence under subsection (2), the constable may arrest the person without warrant. 

(4) Subsection (3) is without prejudice to any power of arrest conferred by law apart from 
that subsection. 10 

 
Guidance and directions 

20 Guidance 

(1) The Scottish Ministers may issue guidance as to— 

(a) the exercise of the powers conferred by virtue of this Part; and 

(b) such other matters relating to those powers as they think fit. 15 

(2) A person exercising a power by virtue of this Part shall, in the exercise of the power, 
have regard to guidance issued under this section. 

 
21 Directions 

(1) The Scottish Ministers may give directions to persons exercising powers conferred by 
virtue of this Part as to— 20 

(a) the exercise of those powers; and 

(b) such other matters relating to those powers as they think fit. 

(2) A person to whom a direction is given under subsection (1) shall comply with it. 

 
Interpretation 

22 Interpretation of Part 3 25 

(1) In this Part— 

“public place” means any place to which the public have access for the time being 
(whether on payment of a fee or otherwise); and includes— 

(a) the doorways or entrances of premises abutting on any such place; 

(b) a road (as defined in section 151(1) of the Roads (Scotland) Act 1984 30 

(c.54)); 

(c) any common passage, close, court, stair or yard pertinent to any tenement 
or group of separately owned houses; and 

(d) any place to which the public do not have access but to which persons have 
unlawfully gained access; and 35 

“relevant locality” has the meaning given by section 16(1)(a). 
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(2) In this Part, any reference to the presence or behaviour of a group of persons includes a 
reference to the presence or behaviour of any one or more of the persons in the group. 

 

PART 4 

CLOSURE OF PREMISES 

Closure notices 5 

23 Authorisation of closure notice 

(1) Subject to subsections (2) and (3), a senior police officer may authorise the service of a 
notice (a “closure notice”) prohibiting access to premises by any person other than— 

(a) a person who habitually resides in the premises; or  

(b) the owner of the premises. 10 

(2) The Scottish Ministers may by regulations specify premises or descriptions of premises 
in respect of which an authorisation under subsection (1) may not be given. 

(3) A senior police officer may authorise the service of a closure notice only where the 
senior police officer— 

(a) has reasonable grounds for believing that— 15 

(i) at any time during the immediately preceding 3 months a person has 
engaged in antisocial behaviour on the premises; and 

(ii) the use of the premises is associated with the occurrence of relevant harm; 
and 

(b) is satisfied that— 20 

(i) the local authority for the area in which the premises are situated has been 
consulted; and 

(ii) reasonable steps have been taken to establish the identity of any person 
who lives on, has control of, has responsibility for or has an interest in the 
premises. 25 

(4) An authorisation given under subsection (1) shall, if given orally, be confirmed by the 
senior police officer in writing as soon as is practicable. 

 
24 Service etc. 

(1) This section applies where the service of a closure notice in respect of premises is 
authorised under section 23(1). 30 

(2) The closure notice shall be served by a constable who shall do so by— 

(a) fixing a copy of the notice to— 

(i) at least one prominent place on the premises; 

(ii) each normal means of access to the premises; and 

(iii) any outbuildings that appear to the constable to be used with or as part of 35 

the premises; and  

(b) giving a copy of the notice to— 

(i) each person identified in pursuance of section 23(3)(b)(ii); and 
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(ii) every other person appearing to the constable to be a person of a 

description mentioned in that subsection. 

(3) If after having made reasonable enquiries at the time of serving the closure notice under 
subsection (2) the constable believes that the access of any person who occupies— 

(a) any other part of the building; or 5 

(b) any other structure, 

would be impeded by the making of an order under section 27, the constable shall give a 
copy of the notice to that person. 

(4) Failure to comply with subsection (2)(b) or (3) shall not affect the validity of the closure 
notice. 10 

(5) The closure notice shall— 

(a) specify the premises to which it relates; 

(b) state that access to the premises by any person other than— 

(i) a person who habitually resides in the premises; or  

(ii) the owner of the premises, 15 

is prohibited; 

(c) state that failure to comply with the notice amounts to an offence; 

(d) state that an application is to be made under section 25 for the closure of the 
premises; 

(e) specify the date and time when, and the place where, the application is to be 20 

heard; 

(f) explain the effects of an order made under section 27; and 

(g) give information about the names of, and means of contacting, persons who and 
organisations which provide advice about housing and legal matters in the locality 
of the premises. 25 

 
Closure orders 

25 Application to sheriff 

(1) Subsection (2) applies where paragraph (a) of section 24(2) is fulfilled in relation to a 
closure notice. 

(2) A senior police officer shall apply to the sheriff for a closure order in respect of the 30 

premises specified in the notice. 

(3) Subject to subsection (4), an application under subsection (2) shall be made no later than 
the first court day following the day on which paragraph (a) of section 24(2) is fulfilled 
in relation to the notice. 

(4) The sheriff may, on cause shown, allow an application which is late to proceed. 35 

(5) An application under subsection (2) shall— 

(a) specify the premises in respect of which the closure order is sought; 

(b) state the grounds on which the application is made; and 
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(c) be accompanied by such supporting evidence (whether in documentary form or 
otherwise) as will enable the sheriff to determine the application. 

 
26 Closure orders 

(1) A closure order is an order that the premises specified in the order are closed to all 
persons for such period not exceeding 3 months as is specified in the order. 5 

(2) A closure order may be made only in respect of all or any part of premises that are the 
subject of a closure notice. 

(3) A closure order shall include such provision as the sheriff (or, on appeal, the sheriff 
principal) making it considers appropriate about access to any part of the building or 
structure of which the premises specified in the order form part. 10 

 
27 Application: determination 

(1) On an application under section 25, the sheriff may if satisfied that the conditions 
mentioned in subsection (2) are met, make a closure order in respect of premises. 

(2) Those conditions are— 

(a) that a person has engaged in antisocial behaviour on the premises; 15 

(b) that the use of the premises is associated with the occurrence of relevant harm; 
and 

(c) that the making of the order is necessary to prevent the occurrence of such 
relevant harm for the period specified in the order. 

(3) Subject to subsection (4), the sheriff shall determine an application under section 25 20 

within 2 court days following the day on which the application is made. 

(4) The sheriff may postpone determination of the application for a period of not more than 
14 days following the day on which the application is made to enable a person 
mentioned in subsection (5) to show why a closure order should not be made. 

(5) Those persons are— 25 

(a) the occupier of the premises specified in the closure notice upon which the 
application proceeds; 

(b) any person who has control of or responsibility for those premises; 

(c) any other person with an interest in those premises. 

(6) Where, under subsection (4), the sheriff postpones determination of an application, the 30 

sheriff may order that the closure notice upon which the application proceeds shall 
continue in effect until the determination of the application.  

 
28 Enforcement 

(1) Subject to subsection (3), a constable or an authorised person may— 

(a) do anything necessary to secure closed premises against entry by any person; 35 

(b) carry out essential maintenance or repairs to closed premises; and 

(c) enter the premises for the purposes of paragraph (a) or (b). 

(2) A constable or an authorised person acting under subsection (1) may use reasonable 
force. 
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(3) An authorised person seeking to enter closed premises under paragraph (c) of subsection 

(1) for the purpose of paragraph (a) of that subsection shall, if requested to do so by or 
on behalf of the owner, occupier or other person in charge of the premises, produce 
evidence of identity and authorisation. 

(4) In this section, “authorised person” means a person authorised in writing by the chief 5 

constable for the area in which the premises are situated. 

 
29 Extension 

(1) The sheriff may, on the application of a senior police officer and if satisfied that it is 
necessary to do so to prevent the occurrence of relevant harm, make an order extending 
the period for which a closure order has effect for a period not exceeding the maximum 10 

period. 

(2) In subsection (1) the “maximum period” is the period of 6 months less— 

(a) the period specified in the order when it was made; and 

(b) if the order has previously been extended, the total period for which it was 
previously extended. 15 

(3) A senior police officer may make an application under this section only if— 

(a) it is made while the closure order has effect; and 

(b) the senior police officer— 

(i) has reasonable grounds for believing that it is necessary to extend the 
period for which the closure order has effect for the purpose of preventing 20 

the occurrence of relevant harm; and 

(ii) is satisfied that the appropriate local authority has been consulted about the 
intention to make the application.  

 
30 Revocation 

(1) On the application of a person mentioned in subsection (2), the sheriff may if satisfied 25 

that a closure order is no longer necessary to prevent the occurrence of relevant harm, 
revoke the order.  

(2) Those persons are— 

(a) a senior police officer; 

(b) the appropriate local authority; 30 

(c) a person on whom the closure notice relating to the closed premises was served 
under section 24(2)(b) or (3); and 

(d) a person who has an interest in the closed premises but on whom the closure 
notice was not served. 

(3) Where an application under this section is made other than by a senior police officer the 35 

sheriff shall order service upon such senior police officer as the sheriff considers 
appropriate. 
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31 Access to other premises 

(1) The sheriff may, on the application of a person who occupies or owns any part of a 
building or structure— 

(a) in which the closed premises are situated; and 

(b) in respect of which the closure order does not have effect, 5 

make an order making such provision as the sheriff considers appropriate in relation to 
access to any part of the building or structure in which the closed premises are situated. 

(2) An application under this section may be made only while the closure order has effect. 

(3) Notice of the date, time and place of the hearing to consider an application made under 
this section shall be given to every person mentioned in section 30(2). 10 

(4) An order under this section may be made notwithstanding any provision made as 
mentioned in section 26(3). 

 
32 Reimbursement of expenditure 

(1) The sheriff may, on the application of a police authority or a local authority, make such 
order as the sheriff considers appropriate for the reimbursement by a relevant person of 15 

relevant expenditure. 

(2) An application under this section may not be made after the expiry of the period of 3 
months beginning with the day on which the closure order ceases to have effect. 

(3) An application under this section shall be served— 

(a) where the application is made— 20 

(i) by a local authority, on the police authority for the area in which the 
premises are situated; 

(ii) by a police authority, on the appropriate local authority; and 

(b) on the relevant person. 

(4) In this section— 25 

“relevant person” means the owner of the premises in respect of which the order 
has (or had) effect; and 

“relevant expenditure” means expenditure incurred by the applicant for the 
purpose of clearing, securing or maintaining the premises in respect of which the 
closure order has (or had) effect.  30 

 
33 Appeals 

(1) A closure order or an order extending a closure order may be appealed against by— 

(a) a person on whom the closure notice relating to the closed premises was served 
under section 24(2)(b); 

(b) a person on whom the closure notice was not served but who has an interest in the 35 

closed premises. 

(2) A decision to refuse to make a closure order or an order extending a closure order may 
be appealed against by— 

(a) a senior police officer; 
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(b) the appropriate local authority. 

(3) A decision to make an order under section 31 may be appealed against by a person to 
whom notice was given under subsection (3) of that section. 

(4) A decision to make an order under section 32 may be appealed against by the person in 
respect of whom the order was made. 5 

(5) A decision to refuse to make an order under section 31 or 32 may be appealed against by 
the person who applied for the order. 

(6) An appeal under this section shall be made to the sheriff principal and shall be made 
within the period of 21 days beginning with the day on which the order or decision 
appealed against was made. 10 

(7) On an appeal under this section, the sheriff principal may make any order the sheriff 
principal considers appropriate. 

(8) The decision of the sheriff principal on an appeal under this section shall be final. 

(9) In this section “order extending a closure order” means an order made under section 
29(1). 15 

 
General 

34 Offences 

(1) If without reasonable excuse a person remains on or enters premises— 

(a) in contravention of a closure notice; or 

(b) in respect of which a closure order has effect, 20 

the person shall be guilty of an offence. 

(2) If a person obstructs an authorised person acting in pursuance of section 28(1) the 
person shall be guilty of an offence. 

(3) In subsection (2), “authorised person” has the meaning given by section 28(4). 

(4) A person guilty of an offence under subsection (1) or (2) (a “relevant offence”) shall be 25 

liable on summary conviction— 

(a) where the person has not, within the relevant period, been convicted of a previous 
offence under the same subsection— 

(i) to a fine not exceeding level 4 on the standard scale; or 

(ii) to imprisonment for a term not exceeding 3 months, 30 

or to both; 

(b) where the person has, within the relevant period, been convicted of a previous 
offence under the same subsection— 

(i) to a fine not exceeding the statutory maximum; or 

(ii) to imprisonment for a term not exceeding 9 months, 35 

or to both. 

(5) In subsection (4) “relevant period” means the period of 2 years ending with the day on 
which the relevant offence was committed. 
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35 Procedural rules 

Proceedings under this Part are civil proceedings for the purposes of section 32 of the 
Sheriff Courts (Scotland) Act 1971 (c.58) (power of Court of Session to regulate civil 
proceedings in the sheriff court). 

 
Interpretation 5 

36 Interpretation of Part 4 

In this Part— 

“appropriate local authority” means the local authority for the area in which 
premises in respect of which a closure order has effect are situated; 

“closure notice” has the meaning given by section 23(1); 10 

“closure order” has the meaning given by section 26(1); 

“closed premises” are premises in respect of which a closure order has effect; 

“court day” means a day which is not— 

(a) a Saturday or Sunday; or 

(b) a day which, by virtue of an order made under section 17(1)(b) of the 15 

Sheriff Courts (Scotland) Act 1971 (c.58) (as extended by section 8(2) of 
the Criminal Procedure (Scotland) Act 1995 (c.46)), is a court holiday in 
respect of criminal business in the sheriff court in question; 

“premises” includes— 

(a) any land or other place (whether enclosed or not); and 20 

(b) any outbuildings which are or are used as part of the premises; and 

“relevant harm” means— 

(a) significant and persistent disorder; or 

(b) significant, persistent and serious nuisance to members of the public. 

 

PART 5 25 

NOISE NUISANCE 

Summary procedure for dealing with noise in dwellings 

37 Application of noise control provisions to local authority areas 

(1) Sections 39 to 42 (the “noise control provisions”) apply to the area of a local authority 
only if the authority has so resolved. 30 

(2) A resolution for the purpose of subsection (1) shall specify— 

(a) a date (being a date at least 3 months after the passing of the resolution) on and 
after which the noise control provisions are to have effect in the area of the 
authority (the “commencement date”); and 

(b) periods of the week during which noise is to be controlled by virtue of those 35 

provisions (each such period being a “noise control period”). 

(3) For the purpose of subsection (2)(b), a resolution may specify— 
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(a) the whole week as a noise control period; and 

(b) different noise control periods for different areas, times of year or other 
circumstances. 

(4) For the purpose of subsection (2)(b), a week begins on Monday. 

(5) If a local authority resolves to apply the noise control provisions to its area, it shall— 5 

(a) at least 2 months before the commencement date, give a copy of the resolution to 
the Scottish Ministers; and 

(b) cause a notice to be published (in consecutive weeks with the second notice 
appearing at least 2 months before the commencement date) in a local newspaper 
circulating in its area. 10 

(6) A notice published under subsection (5)(b) shall— 

(a) state that the resolution has been passed; 

(b) state the commencement date; and 

(c) set out— 

(i) the general effect of the noise control provisions; and 15 

(ii) the noise control periods specified in the resolution. 

 
38 Revocation or variation of resolution under section 37 

(1) A local authority may by resolution— 

(a) revoke the resolution made for the purpose of section 37(1); 

(b) revoke any noise control period specified in that resolution; or 20 

(c) specify noise control periods in addition to, or substitution for, any such noise 
control period. 

(2) A resolution under subsection (1) shall specify a date (being a date at least 3 months 
after the passing of the resolution) on which the provision made by the resolution shall 
come into effect (the “effective date”). 25 

(3) If a local authority passes a resolution under subsection (1), it shall— 

(a) at least 2 months before the effective date, give a copy of the resolution to the 
Scottish Ministers; and 

(b) cause a notice to be published (in consecutive weeks, with the second notice 
appearing at least 2 months before the effective date) in a local newspaper 30 

circulating in its area. 

(4) A notice published under subsection (3)(b) shall— 

(a) state that the resolution has been passed; 

(b) state the effective date; and 

(c) set out the provision made by the resolution. 35 
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Noise control provisions 

39 Investigation of excessive noise from a dwelling 

(1) Where it appears that excessive noise is being emitted from a dwelling in the area of a 
local authority during a noise control period, the authority may arrange for an officer of 
the authority to investigate the matter. 5 

(2) Where a local authority receives a complaint from an individual that excessive noise is 
being emitted from a dwelling during a noise control period, it shall ensure that an 
officer of the authority investigates the latter matter. 

(3) A complaint under subsection (2) may be made by any means. 

(4) If in consequence of an investigation under this section an officer of a local authority is 10 

satisfied that— 

(a) noise is being emitted from a dwelling (the “offending dwelling”) during a noise 
control period; and 

(b) the noise, if it were measured from a relevant place, would or might exceed the 
permitted level, 15 

the officer may serve a notice about the noise under section 40. 

(5) For the purposes of subsection (4), it is for the officer of the authority dealing with the 
particular case— 

(a) to decide whether any noise, if it were measured from a relevant place, would or 
might exceed the permitted level; and 20 

(b) for the purposes of that decision, to decide from what place to assess the noise and 
whether to use any device for measuring the noise. 

(6) Where a local authority (the “first local authority”) receives a complaint under 
subsection (2) and the offending dwelling is within the area of another local authority, 
the first local authority may act under the noise control provisions as if the offending 25 

dwelling were within its area, and accordingly may so act whether or not the noise 
control provisions apply to the area of the other local authority. 

 
40 Warning notices 

(1) A notice under this section (a “warning notice”) shall— 

(a) state that an officer of the authority considers— 30 

(i) that noise is being emitted from the offending dwelling during a noise 
control period; and 

(ii) that the noise exceeds, or may exceed, the permitted level, as measured 
from a relevant place; and 

(b) state that any person who is responsible for noise which— 35 

(i) is emitted from the dwelling in the period specified in the notice; and 

(ii) exceeds the permitted level as measured from a relevant place,  

may be guilty of an offence. 

(2) The period specified in a warning notice shall be a period— 

(a) beginning not earlier than 10 minutes after the time when the notice is served, and 40 
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(b) ending at the relevant time. 

(3) In subsection (2)(b), “relevant time” means the earlier of— 

(a) the end of the noise control period during which the warning notice is served; and 

(b) the point (if any) at which the permitted level at the time the notice is served 
ceases to be applicable. 5 

(4) Subject to subsection (5), a warning notice shall be served by delivering it to any person 
present at or near the offending dwelling and appearing to the officer of the authority to 
be responsible for the noise. 

(5) If it is not reasonably practicable to identify any person present at or near the dwelling 
as being a person responsible for the noise on whom the notice may reasonably be 10 

served, a warning notice shall be served by leaving it at the offending dwelling. 

(6) A warning notice shall state the time at which it is served. 

(7) For the purpose of the noise control provisions, a person is responsible for noise emitted 
from a dwelling if the emission of the noise is wholly or partly attributable to the 
person’s act, failure or sufferance. 15 

 
41 Offence where noise exceeds permitted level after service of notice 

(1) If a warning notice has been served in respect of noise emitted from a dwelling, any 
person who is responsible for noise which— 

(a) is emitted from the dwelling in the period specified in the notice; and 

(b) exceeds the permitted level as measured from a relevant place, 20 

shall be guilty of an offence. 

(2) A person guilty of an offence under subsection (1) shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

(3) It shall be a defence for a person charged with an offence under subsection (1) to show 
that there was a reasonable excuse for the act, failure or sufferance by reference to 25 

which the person was charged. 

(4) In proceedings for an offence under this section— 

(a) the accused may be convicted on the evidence of one witness; and 

(b) a measurement of noise by a device is not admissible as evidence of a level of 
noise unless the device is an approved device and any conditions subject to which 30 

the approval was given are satisfied. 

 
42 Fixed penalty notices 

(1) Subject to subsection (3), where a relevant officer has reason to believe that a person— 

(a) is committing; or 

(b) has just committed, 35 

an offence under section 41, the officer may give that person a notice (a “fixed penalty 
notice”) offering the person the opportunity of discharging any liability to conviction for 
that offence by payment of a fixed penalty. 

(2) In subsection (1), “relevant officer” means— 
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(a) an officer of the local authority authorised for the purposes of this section; or 

(b) a constable. 

(3) If a fixed penalty notice is given to a person in respect of noise emitted from a dwelling 
in the period specified in a warning notice, no further fixed penalty notice may be given 
to that person in respect of noise emitted from the dwelling during that period. 5 

(4) Subject to subsection (5), a fixed penalty notice may be given to a person by delivering 
the notice to the person. 

(5) If it is not reasonably practicable to deliver it to the person, a fixed penalty notice shall 
be given by leaving the notice, addressed to the person, at the offending dwelling. 

(6) A fixed penalty notice shall give such particulars of the circumstances alleged to 10 

constitute the offence as are necessary for giving reasonable information of the offence. 

(7) A fixed penalty notice shall state— 

(a) the period during which, by virtue of paragraph (a) of section 46(2), proceedings 
will not be taken for the offence; 

(b) the amount of the fixed penalty; and 15 

(c) the person to whom and the address at which the fixed penalty may be paid. 

(8) Payment of the fixed penalty may (among other methods) be made by pre-paying and 
posting to that person at that address a letter containing the amount of the penalty (in 
cash or otherwise). 

(9) Where a letter containing the amount of the penalty is sent in accordance with 20 

subsection (8), payment is to be regarded as having been made at the time at which that 
letter would be delivered in the ordinary course of post. 

(10) The fixed penalty payable under this section is £100. 

(11) A fixed penalty payable under this section shall be payable to the local authority whose 
officer issued the warning notice under reference to which the offence was committed. 25 

 
The permitted level 

43 Permitted level of noise 

(1) For the purposes of the noise control provisions, the Scottish Ministers may by 
directions determine the maximum level of noise (the “permitted level”) which may be 
emitted from any dwelling. 30 

(2) The permitted level shall be a level for noise as measured from any relevant place by an 
approved device used in accordance with any conditions subject to which the approval 
was given. 

(3) Different permitted levels may be determined for different— 

(a) periods of the week;  35 

(b) areas or descriptions of areas; 

(c) times of year; or 

(d) other circumstances, 

and the permitted level may be determined partly by reference to other levels of noise. 
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Miscellaneous 

44 Approval of measuring devices 

(1) For the purposes of the noise control provisions, the Scottish Ministers may approve any 
type of device used for the measurement of noise. 

(2) An approval under subsection (1) may be given subject to conditions as to— 5 

(a) the purposes for which; or 

(b) the manner and circumstances in which, 

devices of the type approved are to be used. 

(3) An approval under subsection (1) shall be in writing. 

 
45 Power to provide funds to local authorities 10 

(1) The Scottish Ministers may make to local authorities payments in respect of the whole 
or any part of the expenditure of the authority in relation to the discharge of the 
functions under this Part of the authority and its officers. 

(2) Payments under this section shall be made at such times, in such manner and subject to 
such conditions as the Scottish Ministers may determine. 15 

 
46 Fixed penalty notices: supplementary 

(1) If a form for a fixed penalty notice is specified in an order made by the Scottish 
Ministers, a fixed penalty notice shall be given in that form. 

(2) Where a person is given a fixed penalty notice in respect of an offence under section 
41— 20 

(a) proceedings for that offence shall not be instituted before the end of the period of 
28 days beginning with the date of the notice; 

(b) the person cannot be convicted of that offence if the person pays the fixed penalty 
before the end of that period; and 

(c) the person may be convicted of a further offence under section 41 in respect of 25 

noise emitted from the dwelling after the notice is given and before the end of the 
period specified in the warning notice. 

(3) In proceedings for an offence under section 41, evidence that payment of a fixed penalty 
was or was not made before the end of any period may be given by the production of a 
certificate which— 30 

(a) purports to be signed by or on behalf of the person having responsibility for the 
financial affairs of the local authority; and 

(b) states that payment of a fixed penalty was made on any date or, as the case may 
be, was not received before the end of that period. 

(4) The Scottish Ministers may by order amend section 42(10) so as to change the amount 35 

of the fixed penalty payable under that section. 

(5) Any sum received by a local authority under section 42 shall be treated as if the fixed 
penalty payable under that section were a fine imposed by a district court. 
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47 Powers of entry and seizure of equipment used to make noise unlawfully 

(1) Subsection (2) applies where— 

(a) a warning notice has been served in respect of noise emitted from a dwelling; and 

(b) an officer of the local authority in whose area the dwelling is situated has reason 
to believe that, at any time in the period specified in the notice, noise emitted from 5 

the dwelling has exceeded the permitted level as measured from a relevant place. 

(2) An officer of the local authority, or a person authorised by the authority for the purpose, 
may seize and remove any equipment which appears to be being or to have been used in 
the emission of the noise. 

(3) If required to do so, a person exercising the power conferred by subsection (2) shall 10 

produce the person’s authority. 

(4) If a sheriff or justice of the peace is satisfied by evidence on oath— 

(a) that a warning notice has been served in respect of noise emitted from a dwelling; 

(b) that, at any time in the period specified in the notice, noise emitted from the 
dwelling has exceeded the permitted level, as measured from a relevant place; and 15 

(c) that entry of an officer of the local authority, or of a person authorised by the 
authority for the purpose, to the dwelling has been refused, or such a refusal is 
apprehended, or a request by an officer of the authority, or of such a person, for 
admission would defeat the object of the entry, 

the sheriff or justice may grant a warrant under this subsection. 20 

(5) A warrant under subsection (4) is a warrant authorising the local authority, by any of its 
officers or any person authorised by it for the purpose— 

(a) to enter the premises for the purpose of seizing and removing any equipment 
which appears to be being used or to have been used in the emission of the noise; 
and 25 

(b) for the purpose of exercising the power mentioned in paragraph (a), to open 
lockfast places on the premises. 

(6) A person who enters premises by virtue of a warrant granted under subsection (4)— 

(a) may be accompanied by such persons, and take such equipment, as may be 
necessary; and 30 

(b) shall, where the premises are unoccupied on the person’s leaving, leave them as 
effectively secured against trespassers as they were when the person entered them. 

(7) A person who wilfully obstructs a person— 

(a) exercising the power conferred by subsection (2); or 

(b) exercising the power conferred by a warrant granted under subsection (4), 35 

shall be guilty of an offence. 

(8) A person guilty of an offence under subsection (7) shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

(9) Schedule 1 (which makes further provision in relation to anything seized and removed 
by virtue of this section) has effect.  40 
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Interpretation 

48 Interpretation of Part 5 

(1) In this Part— 

“dwelling” means any building, or part of a building, used or intended to be used 
as a dwelling; and includes— 5 

(a) any land pertaining to the dwelling; and 

(b) in the case of a dwelling (“dwelling A”) that forms part of a building which 
contains one or more other dwellings any common passage, close, court, 
stair or yard pertaining to dwelling A; 

“fixed penalty notice” has the meaning given by section 42(1); 10 

“noise control period” has the meaning given by section 37(2)(b); 

“noise control provisions” has the meaning given by section 37(1); 

“offending dwelling” has the meaning given by section 39(4)(a); 

“permitted level” has the meaning given by section 43(1); 

“relevant place” means, in relation to noise emitted from a dwelling, any place 15 

outside the dwelling; and 

“warning notice” has the meaning given by section 40(1). 

(2) References in this Part to approved devices are references to devices of a type approved 
by virtue of section 44(1). 

 

PART 6 20 

THE ENVIRONMENT 

49 Offences under section 33 of Environmental Protection Act 1990: fixed penalty 
notices 

After section 33 of the Environmental Protection Act 1990 (c.43) there shall be 
inserted— 25 

“33A Fixed penalty notices for offences under section 33: Scotland 

(1) Where on any occasion— 

(a) an authorised officer of a local authority finds a person who he has 
reason to believe has on that occasion committed an offence under 
section 33 above in the area of that authority; or 30 

(b) a constable, or an authorised officer of a waste regulation authority, finds 
a person who he has reason to believe has on that occasion committed an 
offence under that section, 

 he may give that person a notice offering him the opportunity of discharging 
any liability to conviction for that offence by payment of a fixed penalty. 35 

(2) Where a constable, or an authorised officer of a waste regulation authority, 
gives a notice to a person under this section, he shall, no later than 24 hours 
after the giving of the notice, send a copy of it to the local authority in whose 
area the offence was committed. 
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(3) Where a person is given a notice under this section in respect of an offence— 

(a) no proceedings shall be instituted for that offence before the expiration 
of fourteen days following the date of the notice; and 

(b) he shall not be convicted of that offence if he pays the fixed penalty 
before the expiration of that period. 5 

(4) A notice under this section shall give such particulars of the circumstances 
alleged to constitute the offence as are necessary for giving reasonable 
information about the offence and shall state— 

(a) the period during which, by virtue of subsection (3)(a) above, 
proceedings will not be taken for the offence; 10 

(b) the amount of the fixed penalty; and 

(c) the person to whom and the address at which the fixed penalty may be 
paid; 

 and without prejudice to payment by any other method, payment of the fixed 
penalty may be made by pre-paying and posting to that person at that address a 15 

letter containing the amount of the penalty (in cash or otherwise). 

(5) Where a letter is sent in accordance with subsection (4) above payment shall be 
regarded as having been made at the time at which that letter would be 
delivered in the ordinary course of post. 

(6) The form of notices under this section shall be such as the Scottish Ministers 20 

may by order prescribe. 

(7) The fixed penalty payable in pursuance of a notice under this section shall, 
subject to subsection (8) below, be £50. 

(8) The Scottish Ministers may by order substitute a different amount for the 
amount for the time being specified as the amount of the fixed penalty in 25 

subsection (7) above. 

(9) In any proceedings a certificate which— 

(a) purports to be signed by or on behalf of the proper officer for the local 
authority in whose area the offence was committed; and 

(b) states that the payment of a fixed penalty was or was not received by a 30 

date specified in the certificate, 

 shall be evidence of the facts stated. 

(10) A fixed penalty payable in pursuance of a notice under this section shall be 
payable to the local authority in whose area the offence was committed; and as 
respects the sums received by a local authority, those sums shall be treated as if 35 

the penalty were a fine imposed by a district court. 

(11) In this section— 

 “authorised officer” means an officer of the authority in question who is 
authorised in writing by the authority for the purpose of issuing notices 
under this section; 40 
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 “local authority” means a council constituted under section 2 of the 

Local Government etc. (Scotland) Act 1994 (c.39); and “area”, in 
relation to a local authority, means the local government area (within the 
meaning of that Act) for which the council is constituted; 

 “proper officer” means the officer who has, as respects the authority, the 5 

responsibility mentioned in section 95 of the Local Government 
(Scotland) Act 1973 (c.65) (financial administration).”. 

 
50 Litter: power of constables to issue fixed penalty notices 

(1) Section 88 of the Environmental Protection Act 1990 (c.43) (fixed penalty notices for 
litter) shall be amended as follows. 10 

(2) In subsection (1)— 

(a) the words from “an”, where it first occurs, to “authority”, where it secondly 
occurs, shall become paragraph (a) of that subsection; and 

(b) after “authority”, where it secondly occurs, there shall be inserted “; or 

(b) a constable finds a person who he has reason to believe has on that 15 

occasion committed an offence under that section,” 

(3) After subsection (1) there shall be inserted— 

“(1A) Where a constable gives a notice to a person under this section, he shall, no 
later than 24 hours after the giving of the notice, send a copy of it to the litter 
authority in whose area the offence was committed.”. 20 

(4) After subsection (5) there shall be inserted— 

“(5A) A fixed penalty payable in pursuance of a notice under this section shall be 
payable to the litter authority in whose area the offence was committed.”. 

(5) In subsection (6)— 

(a) the words “to a litter authority” are repealed; and 25 

(b) for “the”, where it thirdly occurs, there shall be substituted “a litter”. 

(6) In subsection (8)(a)(ii), after “officer” there shall be inserted “for the litter authority in 
whose area the offence was committed”. 

 
51 Directions in respect of duty under section 89 of Environmental Protection Act 

1990 30 

(1) Sections 89, 91 and 92 of the Environmental Protection Act 1990 (c.43) shall be 
amended as follows. 

(2) In section 89 (duties to keep land etc. free of litter), after subsection (6) there shall be 
inserted— 

“(6A) The Scottish Ministers may give to any person subject to a duty imposed by 35 

subsection (1) or (2) above such directions as they consider necessary or 
expedient for securing compliance by such person with such duty. 

(6B) A person to whom a direction is given under subsection (6A) shall comply with 
the direction. 

(6C) A direction under subsection (6A) may— 40 
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(a) be given generally or to a specific person; 

(b) make different provision for different persons and different cases or 
circumstances; 

(c) include provision specifying, in relation to any factor by reference to 
which a person’s discharging of any such duty can be measured, 5 

standards to be met by the person.”. 

(3) In section 91 (litter abatement orders: applications by aggrieved persons), in subsection 
(11)— 

(a) after “A”, where it first occurs, there shall be inserted— 

“(a) direction under section 89(6A); or”; 10 

(b) the words “code of practice under section 89(7)” shall become paragraph (b); and 

(c) after “a”, where it secondly occurs, there shall be inserted “direction or”. 

(4) In section 92 (litter abatement notices: litter authorities), in subsection (8)— 

(a) after “A”, where it first occurs, there shall be inserted— 

“(a) direction under section 89(6A); or”; 15 

(b) the words “code of practice under section 89(7)” shall become paragraph (b); and 

(c) after “a”, where it secondly occurs, there shall be inserted “direction or”. 

 
52 Penalties for certain environmental offences 

Schedule 2, which contains amendments relating to penalties for certain environmental 
offences, shall have effect. 20 

 

PART 7 

HOUSING: ANTISOCIAL BEHAVIOUR NOTICES 

Antisocial behaviour notices 

53 Antisocial behaviour notices 

(1) Where it appears to a local authority that either person mentioned in subsection (2) is 25 

engaging in antisocial behaviour at, or in the locality of, a relevant house situated within 
the authority’s area, the authority may serve an antisocial behaviour notice on the 
landlord of the relevant house. 

(2) Those persons are— 

(a) any person who, by virtue of a tenancy or occupancy arrangement, occupies the 30 

relevant house mentioned in subsection (1); and 

(b) any visitor for the time being in that house. 

(3) An antisocial behaviour notice is a notice— 

(a) describing the antisocial behaviour that has been engaged in at, or in the locality 
of, the relevant house to which the notice relates by either of the persons 35 

mentioned in subsection (2); 

(b) requiring the landlord of the relevant house to take, before the expiry of such 
period as may be specified in the notice, such action as may be so specified; 
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(c) stating the consequences of failure to take, within that period, the action so 

specified; and 

(d) informing the landlord of the right to request a review under section 54(1). 

(4) If the local authority is aware of the name and address of an agent who acts for the 
landlord as respects the tenancy or occupancy arrangement relating to the relevant 5 

house, the authority shall, in addition to serving a notice on the landlord under 
subsection (1), give a copy of the notice to the agent. 

(5)  If— 

(a) the local authority is unable to identify the landlord, it may serve the notice under 
subsection (1) by publishing it in two or more newspapers (of which one shall, if 10 

practicable, be a local newspaper) circulating in the locality of the relevant house; 

(b) the local authority is aware of the landlord’s identity but is unable to ascertain the 
landlord’s current address, it may serve the notice under that subsection by 
serving it on the landlord— 

(i) at the relevant house; and 15 

(ii) if it is aware of a previous address of the landlord, at that address. 

 
54 Review of antisocial behaviour notices 

(1) If a landlord on whom an antisocial behaviour notice is served under section 53(1) 
requests the local authority that served the notice to review the notice, the local authority 
shall review the notice. 20 

(2) A request under subsection (1) shall be made before the expiry of the period of 21 days 
beginning with the day on which the notice is served or such longer period as the 
authority may allow. 

(3) There is no duty to carry out a review of a decision reached on review. 

 
55 Internal procedure on review 25 

(1) A review of an antisocial behaviour notice under section 54(1) shall be carried out by a 
person (a “reviewer”) who had no involvement in the decision to issue the notice and 
who is senior to the person who was responsible for the processes culminating in that 
decision. 

(2) The reviewer may— 30 

(a) confirm the notice; 

(b) vary any part of it; 

(c) suspend the notice for such period as may be specified pending completion of the 
review; or 

(d) revoke the notice.  35 

(3) The local authority shall notify the person who requested the review of the decision 
reached on review and the reasons for reaching that decision. 
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Failure to comply with notice: sanctions 

56 Failure to comply with notice: order as to rental income 

(1) If, on the application of the local authority which served an antisocial behaviour notice 
on a landlord under section 53(1), the sheriff is satisfied as to the matters mentioned in 
subsection (2), the sheriff may— 5 

(a) make an order that, with effect from the making of the order— 

(i) no rent be payable by any person who occupies the relevant house; and 

(ii) no other consideration be payable or exigible for use or occupation of the 
relevant house; and 

(b) make such incidental order as the sheriff considers necessary. 10 

(2) Those matters are— 

(a) that the landlord has not taken the action specified in the antisocial behaviour 
notice within the time so specified; and 

(b) that, having regard to all the circumstances relating to the relevant house, it would 
be reasonable for the landlord to take that action. 15 

 
57 Orders under section 56: revocation and suspension 

(1) This section applies where an order is made under section 56. 

(2) On the application of the local authority specified in the order or the landlord of the 
relevant house which is subject to the order, the sheriff may, if satisfied that— 

(a) the landlord has taken the action specified in the antisocial behaviour notice; or 20 

(b) having regard to all the circumstances relating to the relevant house, it would be 
unreasonable for the order to continue to have effect, 

revoke or, for such period as may be specified, suspend the order. 

 
58 Failure to comply with notice: management control order 

(1) If, on the application of the local authority that served an antisocial behaviour notice on 25 

a landlord under section 53(1), the sheriff is satisfied as to the matters mentioned in 
subsection (2), the sheriff may make a management control order in respect of the house 
to which the notice relates. 

(2) Those matters are— 

(a) that the landlord has not taken the action specified in the antisocial behaviour 30 

notice within the time so specified; 

(b) that, having regard to all the circumstances relating to the relevant house, it would 
be reasonable for the landlord to take that action; and 

(c) that, to enable the antisocial behaviour described in the notice to be dealt with, it 
is necessary to make the order. 35 

(3) A management control order is an order which— 
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(a) transfers, for such period not exceeding 12 months as may be specified in the 

order, to the local authority which made the application the rights and obligations 
of the landlord under the tenancy or occupancy arrangements under which the 
house is occupied; 

(b) makes for that period such incidental provision as the sheriff considers necessary. 5 

(4) Schedule 3 (which makes further provision in relation to management control orders) 
has effect. 

 
59 Management control order: notification 

(1) Subsection (2) applies where a management control order is made under section 58. 

(2) As soon as practicable after the order is made, the local authority on whose application 10 

the order was made shall— 

(a) inform— 

(i) the person who, immediately before the order was made, was the landlord 
of the house to which the order relates; and 

(ii) any person occupying the house by virtue of a tenancy or occupancy 15 

arrangement, 

of the making of the order; and 

(b) if the authority is aware of the name and address of an agent who acts for the 
person mentioned in paragraph (a)(i) as respects a tenancy or occupancy 
arrangement in respect of the house, give a copy of the order to that person. 20 

 
60 Management control order: revocation 

(1) On the application of— 

(a) the local authority specified in a management control order (“the local authority”); 
or 

(b) the person who, immediately before the order was made, was the landlord of the 25 

relevant house to which the order relates (“the landlord”), 

the sheriff may, if satisfied that subsection (2) or (3) applies, revoke the management 
control order. 

(2) This subsection applies if— 

(a) the local authority; or 30 

(b) the landlord, 

has taken the action specified in the antisocial behaviour notice. 

(3) This subsection applies if, having regard to all the circumstances relating to the relevant 
house, it would be unreasonable for the order to continue to have effect. 

 
61 Management control order: notification of revocation 35 

(1) Subsection (2) applies where a management control order is revoked under section 60(1) 
on the application of the local authority specified in the order. 

(2) As soon as practicable after the order is revoked, the local authority shall— 
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(a) inform— 

(i) the person who, immediately before the management control order was 
made, was the landlord of the house to which the order related; and 

(ii) any person occupying the house by virtue of a tenancy or occupancy 
arrangement, 5 

of the revocation of the order; and 

(b) if the authority is aware of the name and address of an agent who acts for the 
person mentioned in paragraph (a)(i) as respects a tenancy or occupancy 
arrangement in respect of the house, give a copy of the order to that person. 

(3) Subsection (4) applies where a management control order is revoked under section 60(1) 10 

on the application of the person who, immediately before the order was made, was the 
landlord of the house to which the order related. 

(4) As soon as practicable after the order is revoked, the person shall— 

(a) inform the local authority specified in the order; and 

(b) any person occupying the house by virtue of a tenancy or occupancy arrangement, 15 

of the revocation of the order. 

 
62 Failure to comply with notice: action by authority at landlord’s expense 

(1) Subsections (2) and (3) apply where— 

(a) a local authority serves an antisocial behaviour notice on a landlord under section 
53(1); 20 

(b) the landlord fails to take the action specified in the notice within the time so 
specified; and 

(c) in consequence of that failure, it appears to the authority that it is necessary for it 
to take steps to deal with the antisocial behaviour described in the notice. 

(2) The local authority may take such steps as it considers necessary to deal with the 25 

antisocial behaviour described in the notice. 

(3) In such circumstances as the Scottish Ministers may by regulations prescribe, the 
landlord shall be liable for expenditure— 

(a) incurred, by virtue of subsection (2), by the local authority; and 

(b) of such description as may be so prescribed. 30 

(4) Regulations under subsection (3) may include provision for or in connection with— 

(a) imposing requirements on local authorities and landlords as respects arrangements 
for the notification and collection of expenditure of a description prescribed in the 
regulations; 

(b) specifying arrangements for the settling of disputes arising by virtue of subsection 35 

(3). 

 
63 Failure to comply with notice: offence 

(1) Where— 
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(a) a local authority serves an antisocial behaviour notice on a landlord under section 

53(1); and 

(b) the landlord fails to take the action specified in the notice within the time so 
specified, 

the landlord shall be guilty of an offence. 5 

(2) A landlord guilty of an offence under this section shall be liable on summary conviction 
to a fine not exceeding level 5 on the standard scale. 

(3) It shall be a defence for a landlord charged with an offence under subsection (1) to show 
that there was a reasonable excuse for the failure in question. 

 
Interpretation 10 

64 Interpretation of Part 7 

(1) In this Part— 

“landlord”, in relation to an occupancy arrangement, means the person who under 
the arrangement permits another to occupy the building or, as the case may be, the 
part of the building; 15 

“occupancy arrangement” means any arrangement under which a person having 
the lawful right to occupy a building or part of a building permits another, by way 
of contract or otherwise, to occupy the building or, as the case may be, the part of 
it; but does not include a lease; 

“relevant house” means, subject to subsection (2), any building or part of a 20 

building which— 

(a) is occupied under— 

(i) a tenancy; or 

(ii) an occupancy arrangement; and 

(b) does not fall within subsection (3). 25 

(2) If— 

(a) the same person is the landlord in relation to two or more relevant houses; and 

(b) those relevant houses share the same toilet, washing or cooking facilities, 

then those relevant houses shall be deemed to be a single relevant house. 

(3) A building or part of a building falls within this subsection if— 30 

(a) it is owned by— 

(i) a local authority; 

(ii) a registered social landlord; or 

(iii) Scottish Homes; or 

(b) by virtue of any sub-paragraph (other than sub-paragraph (d)) of article 2(2) of the 35 

Civic Government (Scotland) Act 1982 (Licensing of Houses in Multiple 
Occupation) Order 2000 (S.S.I. 2000/177), it is not regarded as a house for the 
purposes of that order. 

(4) For the purposes of this Part, a person engages in antisocial behaviour if the person— 
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(a) acts in a manner that causes or is likely to cause alarm, distress, nuisance or 
annoyance; or 

(b) pursues a course of conduct that causes or is likely to cause alarm, distress, 
nuisance or annoyance, 

to a person residing in, visiting or otherwise engaging in lawful activity at, or in the 5 

locality of, a relevant house. 

 

PART 8 

HOUSING: REGISTRATION AREAS 

Designation of registration areas 

65 Designation of registration areas 10 

(1) If a local authority considers— 

(a) that persons occupying relevant houses in its area are persistently engaging in 
antisocial behaviour in the area; and 

(b) that the exercise of the power in subsection (2) is likely to result in the prevention 
of, or a reduction in, that behaviour, 15 

the authority may exercise that power. 

(2) The authority may designate— 

(a) its area; or 

(b) any part of its area which includes the relevant houses, 

as one in which registration under section 69 is competent.  20 

(3) Before making a designation under subsection (2) the local authority shall— 

(a) consult— 

(i) each landlord of relevant houses within the area proposed to be designated 
the whereabouts of whom or which it can conveniently ascertain; 

(ii) each person of whom the authority is aware who acts on behalf of landlords 25 

in the provision of such houses for occupation by others under tenancies or 
occupancy arrangements; and 

(iii) such other persons as the authority thinks fit; and 

(b) consider any representations made in response to the consultation. 

 
66 Notice of designation 30 

(1) As soon as practicable after making a designation under subsection (2) of section 65 the 
local authority shall— 

(a) publish a designation notice in two or more newspapers circulating in the area 
designated under that subsection (of which one shall, if practicable, be a local 
newspaper); and 35 

(b) send a designation notice to each landlord and person consulted, respectively, 
under subsection (3)(a)(i) and (ii) of that section. 

(2) A designation notice is a notice stating— 
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(a) the date on which, in accordance with section 67, the designation will come into 

force; 

(b) the effect of the designation; and 

(c) the effect of sections 71 and 72. 

(3) The Scottish Ministers may, by regulations, make further provision as to— 5 

(a) the procedure to be followed in publishing and sending designation notices; and 

(b) the form and content of those notices. 

 
67 Duration, review and revocation of designation 

(1) A designation under section 65(2)— 

(a) shall come into force 3 months after the day on which it is made; and 10 

(b) shall specify the date fixed by the local authority as that on which it shall cease to 
have effect. 

(2) The date specified under subsection (1)(b) shall be no later than 5 years after the 
designation comes into force. 

(3) Where a local authority makes a designation under section 65(2) it shall from time to 15 

time— 

(a) review the operation of the designation; and 

(b) consider whether persons occupying relevant houses in the area designated are 
persistently engaging in antisocial behaviour in that area. 

(4) There shall be included in the times when a local authority carries out its duty under 20 

subsection (3) a time at which, having regard to the date when the designation will cease 
to have effect, the authority can properly consider whether to make, under section 65(2), 
another designation which includes any area included in the designated area. 

(5) If a local authority considers that it is no longer appropriate that a designation made by 
the authority under section 65(2) remain in force, it shall revoke the designation. 25 

 
68 Notice of revocation of designation 

(1) As soon as practicable after revoking, under section 67(5), a designation the local 
authority shall— 

(a) publish a revocation notice in two or more newspapers circulating in the area to 
which the designation related (of which one shall, if practicable, be a local 30 

newspaper); and 

(b) send a revocation notice to— 

(i) each landlord of relevant houses within the area so designated the 
whereabouts of whom or which it can conveniently ascertain; 

(ii) each other person of whom the authority is aware who acts on behalf of 35 

landlords in the provision of such houses for occupation by others under 
tenancies or occupancy arrangements; and 

(iii) such other persons as the authority thinks fit. 

(2) A revocation notice is a notice stating— 
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(a) the date on which the designation specified in the notice ceased to have effect; and 

(b) other information of such kind as the Scottish Ministers may by regulations 
prescribe. 

 
Effects of designation 

69 Registration of relevant houses within designated area 5 

(1) A landlord of a relevant house which is in an area designated under section 65(2) may, 
before the expiry of— 

(a) the period of 3 months beginning with the coming into force of the designation; or 

(b) such other period as the authority may, in relation to a particular case, fix (being a 
period ending after that referred to in paragraph (a)), 10 

submit to the authority an application for registration of the house. 

(2) Subsection (1) has effect in the case of a relevant house which is in an area designated 
under section 65(1) but became a relevant house on a day after the coming into force of 
the designation as if for the reference in paragraph (a) of that subsection to the coming 
into force of the designation there were substituted a reference to that day. 15 

(3) An application under subsection (1) shall, except in the case referred to in subsection 
(4), be accompanied by such fee as the local authority may, subject to subsection (8), 
specify. 

(4) That case is where the relevant house is licensed under the Civic Government (Scotland) 
Act 1982 (Licensing of Homes in Multiple Occupation) Order 2000 (S.S.I. 2000/177). 20 

(5) An application under subsection (1) shall specify— 

(a) the name and address of— 

(i) the landlord; or 

(ii) the landlord’s agent; 

(b) whether the landlord owns the relevant house; 25 

(c) if the landlord does not own the relevant house, the name and address of the 
owner; 

(d) the type of— 

(i) tenancy; or 

(ii) occupancy arrangement, 30 

to which the relevant house is subject; and 

(e) the number of persons who occupy the relevant house. 

(6) Otherwise, an application under subsection (1) shall be made in accordance with such 
requirements as the local authority may specify. 

(7) If after a landlord submits an application under subsection (1)— 35 

(a) the relevant house ceases to be a relevant house; or 

(b) there is a change in any of the matters which are the subject of information 
specified under subsection (5), 

43



38 Antisocial Behaviour etc. (Scotland) Bill 
Part 8—Housing: registration areas 

 
the person who submitted the application shall (whether or not that person has ceased to 
be the landlord) give notice to the local authority of the fact that the relevant house has 
ceased to be a relevant house or, as the case may be, the change. 

(8) The Scottish Ministers may, by order, prescribe how fees are to be arrived at for the 
purposes of subsection (3). 5 

 
70 Registration and its consequences 

(1) Subject to subsection (2), on receipt of an application under section 69(1) in respect of a 
relevant house which is situated in an area designated under section 65(2), the local 
authority shall register the property. 

(2) The local authority shall not register a relevant house if— 10 

(a) it has reasonable cause to believe that, were the house registered, the landlord 
would fail to comply with any of those registration conditions specified under 
subsection (8) which would apply to that landlord or with any specific direction 
made in respect of that landlord; or 

(b) the application to register the relevant house is not accompanied by the fee 15 

specified in relation to the application under section 69(3). 

(3) Where, under section 65(2), a local authority makes a designation of its area or a part of 
its area and there is, in that area or, as the case may be, that part of it, a relevant house 
which, immediately before that designation, was registered under this section, that house 
shall be treated, for the purposes of that designation, as so registered in pursuance of that 20 

designation. 

(4) Each local authority shall prepare and maintain a list of relevant houses registered by it 
under subsection (1) (“the list”). 

(5) The list shall contain, in respect of each entry in it relating to a relevant house, the 
information specified under subsection (5) of section 69 in the application under that 25 

section for registration of the relevant house. 

(6) The local authority shall make the list available— 

(a) free of charge; and 

(b) during normal office hours, 

for public inspection. 30 

(7) Each landlord of a relevant house registered under this section shall comply with the 
registration conditions and any specific direction. 

(8) The registration conditions are such conditions as the local authority which makes the 
designation may specify, being conditions designed to secure that a relevant house is so 
managed as to prevent, reduce or minimise antisocial behaviour. 35 

(9) A specific direction is a direction— 

(a) which is made by the local authority which made the designation of the area 
which includes the relevant house; and 

(b) which requires the landlord of the relevant house to take steps specified in the 
direction, being steps which the authority considers necessary or expedient for the 40 

purpose of preventing or reducing antisocial behaviour. 

44



Antisocial Behaviour etc. (Scotland) Bill 39 
Part 8—Housing: registration areas 
 

(10) If, upon notice under section 69(7) being given to it or otherwise, the local authority 
which has registered a relevant house is satisfied that the building or, as the case may be, 
the part of a building which constituted the relevant house has ceased to be a relevant 
house, it shall delete the entry for that house from the list. 

 
71 Offences 5 

(1) Subject to subsection (2), a person who knowingly persists in the capacity of the 
landlord of a relevant house which is in an area designated under section 65(2) and 
which is not in a list maintained under section 70(4) shall be guilty of an offence. 

(2) Nothing in subsection (1) makes it an offence to persist in the capacity of the landlord of 
a relevant house— 10 

(a) where no application by that landlord in respect of that house has been made 
under section 69(1), during any period when such an application could be so 
made; 

(b) where such an application has been made, during any period before the 
application is determined and acted upon in accordance with section 70 by the 15 

local authority. 

(3) A landlord of a relevant house who fails to comply with— 

(a) a registration condition; or 

(b) a specific direction, 

shall be guilty of an offence. 20 

(4) A person guilty of an offence under this section shall be liable on summary conviction 
to a fine not exceeding level 5 on the standard scale. 

(5) It shall be a defence for a person charged with an offence under subsection (1) or (3) to 
show that the person is taking all reasonable steps to ensure that the house ceases to be a 
relevant house. 25 

 
72 Order that no rent payable 

(1) If, on the application of a local authority which has designated an area under section 
65(2), the sheriff is satisfied that the conditions in subsection (2) or (3) are met, the 
sheriff may— 

(a) make an order that, with effect from the making of the order— 30 

(i) no rent be payable by any person who occupies the relevant house specified 
in the order; and 

(ii) no other consideration be payable or exigible for use or occupation of that 
house; and 

(b) make such incidental order as the sheriff considers necessary. 35 

(2) Those conditions are— 

(a) that the relevant house to which the application relates could be but is not 
included in the list maintained under section 70(4); and 

(b) that, having regard to all the circumstances relating to that house, it is appropriate 
to make an order under this section. 40 
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(3) Those conditions are— 

(a) that the landlord of the relevant house to which the application relates has failed to 
comply with— 

(i) a registration condition; or 

(ii) a specific direction; and 5 

(b) that, having regard to all the circumstances relating to that house, it is appropriate 
to make an order under this section. 

(4) The condition mentioned in subsection (2)(a) shall not be taken to be met— 

(a) where no application by the landlord of the relevant house has been made in 
respect of that house under section 69(1), during any period when such an 10 

application could be so made; 

(b) where such an application has been made, during any period before the 
application is determined and acted upon in accordance with section 70 by the 
local authority. 

 
Appeals 15 

73 Appeals 

(1) A landlord of a relevant house may, by summary application, appeal to the sheriff 
against— 

(a) a decision of a local authority to refuse registration in pursuance of an application 
by the landlord under subsection (1) of section 69; 20 

(b) a specific direction with which the landlord is required by virtue of section 70(7) 
to comply. 

(2) On an appeal under subsection (1), the sheriff may— 

(a) in the case of an appeal under paragraph (a) of that subsection— 

(i) order the local authority to register the relevant house; or 25 

(ii) uphold the decision of the local authority; and 

(b) in the case of an appeal under paragraph (b) of that subsection, revoke, vary or 
confirm the specific direction; 

(c) in either case, suspend the effect of sections 71 and 72 in relation to the appellant 
until the appeal is disposed of or abandoned. 30 

 
Amendment of Housing (Scotland) Act 1988 

74 Amendment of Housing (Scotland) Act 1988 

In subsection (6)(a) of section 18 of the Housing (Scotland) Act 1988 (c.43) (orders for 
possession)— 

(a) the word “or”, where it thirdly occurs, is repealed; and 35 

(b) after “10” there shall be inserted “, Ground 15”. 
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Interpretation 

75 Interpretation of Part 8 

(1) In this Part— 

“landlord”, in relation to an occupancy arrangement, means the person who under 
the arrangement permits another to occupy the building or, as the case may be, the 5 

part of the building; 

“occupancy arrangement” means any arrangement under which a person having 
the lawful right to occupy a building or part of a building permits another, by way 
of contract or otherwise, to occupy the building or, as the case may be, the part of 
it; but does not include a lease; 10 

“registration condition”, in relation to a landlord, means a condition specified 
under section 70(8); 

“relevant house” means any building or part of a building which— 

(a) is occupied under— 

(i) a tenancy; or 15 

(ii) an occupancy arrangement; and 

(b) does not fall within subsection (2); and 

“specific direction” has the meaning given by section 70(9). 

(2) A building or part of a building falls within this subsection if— 

(a) it is owned by— 20 

(i) a local authority; 

(ii) a registered social landlord; or 

(iii) Scottish Homes; 

(b) it is subject to a management control order made under section 58; or 

(c) it is, under the Civic Government (Scotland) Act 1982 (Licensing of Homes in 25 

Multiple Occupation) Order 2000 (S.S.I. 2000/177), not regarded as a house for 
the purposes of that order. 

(3) For the purposes of this Part, a person engages in antisocial behaviour if the person— 

(a) acts in a manner that causes or is likely to cause alarm, distress, nuisance or 
annoyance; or 30 

(b) pursues a course of conduct that causes or is likely to cause alarm, distress, 
nuisance or annoyance, 

to a person residing in, visiting or otherwise engaging in lawful activity at, or in the 
locality of, a relevant house. 
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PART 9 

PARENTING ORDERS 

Parenting orders 

76 Parenting orders 

(1) A parenting order is an order requiring the specified person— 5 

(a) to comply, during a specified period— 

(i) beginning with the making of the order; and 

(ii) not exceeding 12 months, 

with such requirements as are specified; and 

(b) subject to subsection (2), to attend, during a specified period— 10 

(i) falling within the specified period mentioned in paragraph (a); and  

(ii) not exceeding 3 months, 

such counselling or guidance sessions as may be directed by a supervising officer 
appointed by the relevant local authority. 

(2) Where a parenting order has been made in respect of the person on a previous occasion, 15 

the order need not include a requirement under subsection (1)(b). 

(3) The Scottish Ministers may by order amend the number of months mentioned in— 

(a) subsection (1)(a)(ii); and 

(b) subsection (1)(b)(ii).  

(4) Requirements specified in, and directions given under, a parenting order shall, as far as 20 

practicable, avoid— 

(a) any conflict with the person’s religious beliefs; 

(b) any interference with the times at which the person normally attends work or any 
educational establishment. 

(5) In subsection (1), “specified” means specified in the order. 25 

(6) In subsection (4)(b), “educational establishment” has the meaning given by section 
135(1) of the Education (Scotland) Act 1980 (c.44). 

 
Applications 

77 Applications 

(1) The court may make a parenting order in respect of a parent (“the relevant parent”) of a 30 

child (“the relevant child”) where— 

(a) subsection (2) or (3) applies; and 

(b) the Scottish Ministers have notified the court that the relevant local authority has 
made arrangements that would enable the order to be complied with. 

(2) This subsection applies where— 35 

(a) the application for the order is made by the appropriate local authority; and 

(b) the court is satisfied that— 
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(i) the behaviour condition; or 

(ii) the conduct condition, 

is met. 

(3) This subsection applies where— 

(a) the application for the order is made by the Principal Reporter; and 5 

(b) the court is satisfied that— 

(i) the behaviour condition; 

(ii) the conduct condition; or 

(iii) the welfare condition, 

is met. 10 

(4) The behaviour condition is— 

(a) that the relevant child has engaged in antisocial behaviour; and 

(b) that the making of the order is desirable in the interests of preventing the relevant 
child from engaging in further such behaviour. 

(5) The conduct condition is— 15 

(a) that the relevant child has engaged in criminal conduct; and 

(b) that the making of the order is desirable in the interests of preventing the relevant 
child from engaging in further such conduct. 

(6) The welfare condition is that the making of the order is desirable in the interests of 
improving the welfare of the relevant child. 20 

(7) For the purposes of subsection (5), a child engages in criminal conduct if the child 
engages in conduct that constitutes a criminal offence (or would do so if the child had 
attained the age of 8 years). 

(8) An application under this section shall be made by summary application to the sheriff of 
the sheriffdom where the relevant parent ordinarily resides. 25 

(9) Before an application is made under this section— 

(a) by a local authority, it shall consult the Principal Reporter; 

(b) by the Principal Reporter, the Principal Reporter shall consult the appropriate 
local authority. 

(10) In this section, “appropriate local authority” means the local authority for the area where 30 

the relevant child ordinarily resides. 

 
General requirements 

78 Procedural requirements 

(1) Before making a parenting order, a court shall— 

(a) having regard to the age and maturity of the relevant child, so far as practicable— 35 

(i) give the relevant child an opportunity to indicate whether the relevant child 
wishes to express views; and 
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(ii) if the relevant child so wishes, give the relevant child an opportunity to 

express those views; 

(b) give the relevant parent the opportunity to be heard; 

(c) obtain information about the family circumstances of the relevant parent and the 
likely effect of the order on those circumstances; and 5 

(d) where the relevant parent is present in court, explain in ordinary language— 

(i) the effect of the order and of the requirements proposed to be included in it; 

(ii) the consequences of failing to comply with the order; 

(iii) the powers the court has under section 81; and 

(iv) the entitlement of the relevant parent to appeal against the making of the 10 

order. 

(2) Without prejudice to the generality of subsection (1)(a), a child who is at least 12 years 
of age shall be presumed to be of sufficient age and maturity to form a view. 

 
79 Considerations relating to making of order 

(1) This section applies where a court is determining— 15 

(a) whether to make a parenting order; or 

(b) the requirements of a parenting order. 

(2) The court shall have regard in particular to— 

(a) such views as the relevant child has expressed by virtue of paragraph (a) of 
section 78(1);  20 

(b) the information obtained under paragraph (c) of that section; and 

(c) any behaviour of the relevant parent that appears to the court to be relevant. 

(3) The paramount consideration of the court shall be the welfare of the relevant child. 

 
Matters following making of order 

80 Notification of making of order 25 

(1) The clerk of the court by which a parenting order is made shall cause a copy of the order 
to be— 

(a) given to the person specified in the order; or 

(b) sent to the person so specified by registered post or the recorded delivery service. 

(2) A certificate of posting of a letter sent under subsection (1)(b) issued by the postal 30 

operator concerned shall be sufficient evidence of the sending of the letter on the day 
specified in such certificate. 

(3) In subsection (2), “postal operator” has the meaning given by section 125(1) of the 
Postal Services Act 2000 (c.26). 

 
81 Review of order 35 

(1) On the application of a relevant applicant the court that made a parenting order may, if it 
considers that it would be appropriate to do so— 
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(a) revoke the order; or 

(b) vary the order by— 

(i) deleting any of the requirements specified in the order; 

(ii) adding a new requirement;  

(iii) altering the period specified for the purpose of section 76(1)(b). 5 

(2) In subsection (1), “relevant applicant” means— 

(a) the relevant parent; 

(b) the relevant child; 

(c) the relevant local authority. 

(3) Where an application under subsection (1) for the revocation or, as the case may be, 10 

variation, of a parenting order is refused, another such application by the same applicant 
under that subsection for revocation or, as the case may be, variation, may be made only 
with the consent of the court that made the order. 

(4) Where the court that made a parenting order is satisfied that— 

(a) the relevant parent proposes to change, or has changed, the relevant parent’s place 15 

of ordinary residence; and 

(b) it is appropriate to make an order specifying the sheriff of another sheriffdom as 
the court that may entertain applications under subsection (1), 

it may make such an order; and in such a case, this section shall be read as if references 
to the court that made the order were references to that sheriff.  20 

 
82 Appeals 

An interlocutor— 

(a) varying, or refusing to vary a parenting order; or 

(b) making a parenting order under section 12, 

is an appealable interlocutor. 25 

 
83 Failure to comply with order 

(1) If a person in respect of whom a parenting order is made fails without reasonable excuse 
to comply with— 

(a) any requirement specified in the order; or 

(b) any direction given under the order, 30 

the person shall be guilty of an offence. 

(2) A person guilty of an offence under subsection (1) shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 

(3) In determining the sentence to be imposed on a person guilty of an offence under 
subsection (1) a court shall take into consideration the welfare of any child in respect of 35 

whom the person is a parent. 
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Miscellaneous 

84 Power of court to direct reporter to consider application for parenting order 

Where, in any proceedings (other than proceedings under section 4 or 77), it appears to a 
court that it might be appropriate for a parenting order to be made in respect of a parent 
of a child, the court may require the Principal Reporter to consider whether to apply 5 

under section 77 for such an order. 

 
85 Guidance 

A person (other than a court) discharging functions by virtue of this Part of this Act shall 
have regard, so far as it is applicable to the discharge of those functions by that person, 
to such guidance issued by the Scottish Ministers as to— 10 

(a) the discharge of such of those functions; and 

(b) such matters arising in connection with the discharge of those functions, 

as the Scottish Ministers think fit. 

 
86 Amendment of Children (Scotland) Act 1995 

After section 75 of the Children (Scotland) Act 1995 (c.36) there shall be inserted— 15 

“Parenting orders 

75A Requirement on Principal Reporter to apply for parenting order 

(1) Subsection (2) below applies where it appears to the children’s hearing to 
whom a child’s case has been referred under section 65(1) of this Act that it 
might be appropriate for a parenting order to be made in respect of a parent of 20 

the child under section 77 of the Antisocial Behaviour etc. (Scotland) Act 2003 
(asp 00) (the “2003 Act”). 

(2) The hearing may require the Principal Reporter to exercise his power to apply, 
under subsection (3) of that section of the 2003 Act, for such an order. 

(3) A requirement under subsection (2) above shall specify— 25 

(a) the person in respect of whom the order is to be sought; and 

(b) by reference to subsections (4) to (6) of that section of the 2003 Act, the 
condition upon which the application is to proceed. 

(4) In subsection (1) above, “parent” and “child” have the same meanings as in 
section 87 of the 2003 Act.”. 30 

 
Interpretation 

87 Interpretation of Part 9 

In this Part— 

“child” means a person who is under the age of 16 years; 

“parent”, in relation to a child, means a natural person who has parental 35 

responsibilities (within the meaning of section 1(3) of the Children (Scotland) Act 
1995 (c.36)) for or in relation to the child; 

“parenting order” has the meaning given by section 76(1); 
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“relevant child” has the meaning given by section 77(1); 

“relevant parent” has the meaning given by section 77(1); 

“relevant local authority” means the local authority for the area in which the 
person specified in the order ordinarily resides. 

 

PART 10 5 

FURTHER CRIMINAL MEASURES 

Antisocial behaviour orders 

88 Antisocial behaviour orders 

After section 234A of the Criminal Procedure (Scotland) Act 1995 (c.46) there shall be 
inserted— 10 

“Antisocial behaviour orders 

234AA Antisocial behaviour orders 

(1) Where subsection (2) below applies, the court may, instead of or in addition to 
imposing any sentence which it could impose, make an antisocial behaviour 
order in respect of a person (the “offender”). 15 

(2) This subsection applies where— 

(a) the offender is convicted of an offence; 

(b) at the time when he committed the offence, the offender was at least 12 
years of age; 

(c) in committing the offence, he engaged in antisocial behaviour; and 20 

(d) the court is satisfied, on a balance of probabilities, that the making of an 
antisocial behaviour order is necessary for the purpose of protecting 
other persons from further antisocial behaviour by the offender. 

(3) For the purposes of subsection (2)(c) above, a person engages in antisocial 
behaviour if he— 25 

(a) acts in a manner that causes or is likely to cause alarm or distress; or 

(b) pursues a course of conduct that causes or is likely to cause alarm or 
distress, 

 to at least one person who is not of the same household as him. 

(4) Subject to subsection (5) below, an antisocial behaviour order is an order 30 

which prohibits, indefinitely or for such period as may be specified in the 
order, the offender from doing anything described in the order. 

(5) The prohibitions that may be imposed by an antisocial behaviour order are 
those necessary for the purpose of protecting other persons from further 
antisocial behaviour by the offender. 35 

(6) On the application of the offender in respect of whom an antisocial behaviour 
order is made under this section, the court which made the order may, if 
satisfied on a balance of probabilities that it is appropriate to do so— 

(a) revoke the order; or 
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(b) subject to subsection (7) below, vary it in such manner as it thinks fit. 

(7) Where an antisocial behaviour order specifies a period, the court may not, 
under subsection (6)(b) above, vary the order by extending the period. 

(8) An antisocial behaviour order made under this section, and any revocation or 
variation of such an order under subsection (6) above, shall be taken to be a 5 

sentence for the purposes of an appeal. 

(9) Sections 9 and 10 of the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 
00) (which provide that breach of an antisocial behaviour order made under 
that Act is an offence for which a person is liable to be arrested without 
warrant) shall apply in relation to antisocial behaviour orders made under this 10 

section as those sections apply in relation to antisocial behaviour orders made 
under section 4 of that Act. 

(10) In this section, “conduct” includes speech; and a course of conduct must 
involve conduct on at least two occasions.”. 

 
Community reparation orders 15 

89 Community reparation orders 

After section 245J of the Criminal Procedure (Scotland) Act 1995 (c.46) there shall be 
inserted— 

“Community reparation orders 

245K Community reparation orders 20 

(1) Where subsection (2) below applies, the court may, instead of imposing any 
sentence which, but for this subsection, it could impose, make a community 
reparation order in respect of a person (“the offender”). 

(2) This subsection applies where— 

(a) the offender is convicted in summary proceedings of an offence; 25 

(b) at the time when he committed the offence, he had attained the age of 12 
but was under 22; 

(c) he committed the offence by engaging to any extent in antisocial 
behaviour; and 

(d) in relation to the local authority that would be specified in the order, the 30 

Scottish Ministers have notified the court that the authority has made 
arrangements that would enable an order to be complied with. 

(3) For the purposes of subsection (2)(c) above, a person engages in antisocial 
behaviour if he— 

(a) acts in a manner that causes or is likely to cause alarm or distress; or 35 

(b) pursues a course of conduct that causes or is likely to cause alarm or 
distress, 

 to at least one person who is not of the same household as him. 

(4) A community reparation order is an order— 

(a) requiring the specified local authority to appoint a supervising officer for 40 

the purposes of— 

54



Antisocial Behaviour etc. (Scotland) Bill 49 
Part 10—Further criminal measures 
 

(i) determining which prescribed activities the offender should 
undertake for the specified number of hours (being at least 10 and 
not exceeding 100) during the period of 12 months beginning with 
the day on which the order is made; 

(ii) determining at what times and in which localities he should 5 

undertake those activities; and 

(iii) giving the offender directions during that period to undertake 
activities in accordance with determinations under sub-paragraphs 
(i) and (ii) above; and 

(b) requiring the offender, during that period, to comply with those 10 

directions. 

(5) In subsection (4) above— 

 “prescribed activities” means activities designed— 

(a) to enable reparation to be made (whether to a particular person or 
to a group of persons and whether such a person, or any person in 15 

the group, has been affected by the antisocial behaviour or 
otherwise) by persons who have engaged in antisocial behaviour; 
or 

(b) to reduce the likelihood of persons engaging in such behaviour, 

 which are of such description as the Scottish Ministers may by 20 

regulations prescribe; and 

 “specified” means specified in the order. 

(6) The Scottish Ministers may by regulations make provision about 
determinations made, and directions given, by virtue of paragraph (a) of 
subsection (4) above. 25 

(7) In giving directions by virtue of subsection (4)(a)(iii) above, a supervising 
officer shall, as far as practicable, avoid— 

(a) any conflict with the offender’s religious beliefs; 

(b) any interference with the times at which the offender normally attends 
work or any educational establishment. 30 

(8) Before making a community reparation order in respect of an offender, the 
court shall explain to him in ordinary language— 

(a) the purpose and effect of the order; 

(b) the consequences of failure to comply with the order; and 

(c) the powers the court has under section 245P of this Act. 35 

(9) For the purposes of any appeal or review, a community reparation order is a 
sentence. 

(10) Regulations under subsections (5) and (6) above shall be made by statutory 
instrument; and any such instrument shall be subject to annulment in pursuance 
of a resolution of the Scottish Parliament. 40 

(11) In subsection (7)(b) above, “educational establishment” has the meaning given 
by section 135(1) of the Education (Scotland) Act 1980 (c.44). 
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245L Community reparation order: notification 

Where the court makes a community reparation order it shall intimate the 
making of the order to— 

(a) the offender; 

(b) the chief social work officer of the local authority specified in the order; 5 

and 

(c) where it is not the appropriate court, the clerk of the appropriate court. 

245M Failure to comply with community reparation order: extension of 12 
month period 

 Subject to sections 245N(4) and 245P(2)(c) and (d) of this Act, if— 10 

(a) a community reparation order is made in respect of an offender; and 

(b) the offender fails to comply with a direction given by the supervising 
officer appointed by virtue of the order, 

then the order shall, notwithstanding section 245K(4)(a)(i), remain in force 
until the offender has complied with the direction. 15 

245N Failure to comply with community reparation order: powers of court 

(1) Subsection (2) below applies where— 

(a) a community reparation order is made in respect of an offender; and 

(b) on information from the offender’s supervising officer, it appears to the 
appropriate court that the offender has failed to comply with the order or 20 

any direction given under it. 

(2) The court may issue— 

(a) a warrant for the arrest of the offender; or 

(b) a citation requiring the offender to appear before the court at such time 
as may be specified in the citation. 25 

(3) The unified citation provisions shall apply in relation to a citation under this 
section as they apply in relation to a citation under section 216(3)(a) of this 
Act. 

(4) If it is proved to the satisfaction of the court before which the offender is 
brought or appears in pursuance of subsection (2) above that the offender has 30 

failed without reasonable excuse to comply with the order or any direction 
given under it, the court may revoke the order and deal with the offender in any 
manner in which he could have been dealt with for the original offence if the 
order had not been made. 

(5) The evidence of one witness shall, for the purposes of subsection (4) above, be 35 

sufficient evidence. 

245P Extension, variation and revocation of order 

(1) Subsection (2) below applies where a community reparation order is made in 
respect of an offender. 
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(2) On the application of the offender or the offender’s supervising officer, the 
appropriate court may, if it appears to it that it would be in the interests of 
justice to do so having regard to circumstances which have arisen since the 
order was made— 

(a) extend, in relation to the order, the period of 12 months specified in 5 

section 245K(4)(a)(i) of this Act; 

(b) vary the numbers of hours specified in the order; 

(c) revoke the order; or 

(d) revoke the order and deal with the offender in any manner in which he 
could have been dealt with for the original offence if the order had not 10 

been made. 

(3) If the court proposes to exercise its powers under subsection (2)(a), (b) or (d) 
above otherwise than on the application of the offender, it shall issue a citation 
requiring the offender to appear before the court at such time as may be 
specified in the citation and, if he fails to appear, may issue a warrant for his 15 

arrest. 

(4) The unified citation provisions shall apply in relation to a citation under this 
section as they apply in relation to a citation under section 216(3)(a) of this 
Act. 

245Q Sections 245L, 245N and 245P: meaning of “appropriate court” 20 

 In sections 245L, 245N and 245P of this Act, “appropriate court”, in relation to 
a community reparation order, means the court having jurisdiction in the area 
of the local authority specified in the order, being a sheriff or district court 
according to whether the order is made by a sheriff or district court (except 
that, in the case where an order is made by a district court and there is no 25 

district court in that area, it means the sheriff).”. 

 
Restriction of liberty orders 

90 Restriction of liberty orders 

In subsection (1) of section 245A of the Criminal Procedure (Scotland) Act 1995 (c.46) 
(restriction of liberty orders), the words “of 16 years of age or more” are repealed. 30 

 
Sale of spray paint to children 

91 Offence of selling spray paint to child 

(1) A person who sells to a person under the age of 16 a spray paint device shall be guilty of 
an offence. 

(2) In subsection (1), “spray paint device” means a device which— 35 

(a) contains paint stored under pressure; and 

(b) is designed to permit the release of the paint as a spray. 

(3) A person guilty of an offence under subsection (1) shall be liable on summary 
conviction to a fine not exceeding level 3 on the standard scale. 
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(4) It shall be a defence for a person charged with an offence under subsection (1) to show 

that the person took all reasonable precautions and exercised all due diligence to avoid 
the commission of the offence. 

 
92 Requirement to display warning statement 

(1) A notice displaying the statement— 5 

“It is illegal to sell a spray paint device to anyone under the age of 16” 

shall be exhibited at an appropriate place at every premises at which spray paint devices 
are sold by retail. 

(2) In subsection (1) “appropriate place” means a prominent position where the statement is 
readily visible to persons at the point of sale of spray paint devices. 10 

(3) The dimensions of the notice to be exhibited in accordance with subsection (1), and the 
size of the statement to be displayed on it, shall be such as may be prescribed by 
regulations made by the Scottish Ministers. 

(4) Where— 

(a) a person carries on a business involving the retail of spray paint devices at any 15 

premises; and 

(b) no notice is exhibited in accordance with subsection (1) at those premises, 

that person shall be guilty of an offence. 

(5) A person guilty of an offence under subsection (4) shall be liable on summary 
conviction to a fine not exceeding level 2 on the standard scale. 20 

(6) It shall be a defence for a person charged with an offence under subsection (4) to show 
that the person took all reasonable precautions and exercised all due diligence to avoid 
the commission of the offence. 

(7) Where an offence under subsection (4) is committed by a body corporate and is proved 
to have been committed with the consent or connivance of, or to be attributable to, any 25 

neglect on the part of, any director, manager, secretary or other similar officer of the 
body corporate or any person who was purporting to act in any such capacity, that 
person as well as the body corporate shall be guilty of that offence. 

(8) In subsection (7) “director”, in relation to a body corporate whose affairs are managed 
by its members, means a member of the body corporate. 30 

(9) Where an offence under subsection (4) is committed by a Scottish partnership and is 
proved to have been committed with the consent or connivance of, or to be attributable 
to any neglect on the part of, a partner, that partner as well as the partnership shall be 
guilty of that offence. 

(10) In this section— 35 

“premises” includes— 

(a) any place; and 

(b) any vehicle, vessel, aircraft, hovercraft, stall or moveable structure; and 

“spray paint device” has (except where it appears in the statement set out in 
subsection (1)) the same meaning as in section 91(1). 40 
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93 Offences under sections 91 and 92: enforcement 

(1) A local authority shall, within its area, enforce sections 91 and 92. 

(2) Subsection (1) does not authorise a local authority to institute proceedings for an offence 
under section 91(1) or 92(4). 

 
94 Offences under section 91 and 92: powers of entry, inspection and seizure 5 

(1) Subject to subsection (3), an authorised officer of a local authority may at any 
reasonable hour exercise any of the powers conferred by subsections (4) to (7). 

(2) In subsection (1), “authorised officer”, in relation to a local authority, means an officer 
of the authority authorised in writing by it for the purposes of this section. 

(3) An officer seeking to exercise a power mentioned in subsection (1) shall, if requested, 10 

produce evidence of identity and authorisation. 

(4) The officer may, for the purpose of ascertaining whether a relevant offence has been 
committed— 

(a) inspect any goods; and 

(b) enter any premises (other than premises used only as a dwelling). 15 

(5) If the officer has reasonable cause to suspect that a relevant offence has been committed, 
the officer may, for the purpose of ascertaining whether it has been committed— 

(a) require any person carrying on, or employed in connection with, a business, to 
produce any records relating to the business; and 

(b) take copies of, or of any entry in, any records produced by virtue of paragraph (a). 20 

(6) If the officer has reasonable cause to believe that a relevant offence has been committed, 
the officer may, for the purpose of ascertaining, by testing or otherwise, whether it has 
been committed, seize and detain any goods. 

(7) The officer may seize and detain any goods or records which the officer has reason to 
believe may be required as evidence in proceedings for a relevant offence. 25 

(8) In this section, “relevant offence” means an offence under section 91(1) or 92(4). 

 

PART 11 

FIXED PENALTIES 

Offences to which this Part applies 

95 Fixed penalty offences 30 

(1) For the purposes of this Part “fixed penalty offence” means— 

(a) an offence under an enactment mentioned in the first column in Part 1 of the 
following table and described, in general terms, in the second column in that Part; 

(b) an offence created in subordinate legislation made under an enactment mentioned 
in the first column in Part 2 of the table which is of the general description 35 

mentioned in the second column in that Part; and 

(c) a common law offence mentioned in Part 3 of the table. 
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TABLE 

 

 
 

 
PART 1 

 Enactment 
 

Description of offence 

 
  5 

Section 78 of the Licensing (Scotland) 
Act 1976 (c.66) 

Riotous behaviour while drunk in licensed 
premises 
 

 
 

Section 79 of the Licensing (Scotland) 
Act 1976 (c.66) 

Refusing to leave licensed premises on 
being requested to do so 
 

 
 

Section 47 of the Civic Government 
(Scotland) Act 1982 (c.45) 

Urinating or defecating in circumstances 
causing annoyance to others 
 

10 
 

Section 50(1) of the Civic Government 
(Scotland) Act 1982 (c.45) 

Being drunk and incapable in a public 
place 
 

 
 

Section 50(2) of the Civic Government 
(Scotland) Act 1982 (c.45) 

Being drunk in a public place in charge of 
a child 
 

 
15 
 
 

Section 54(1) of the Civic Government 
(Scotland) Act 1982 (c.45) 
 
 

Persisting, to annoyance of others, in 
playing musical instruments, singing, 
playing radios etc. on being required to 
stop 
 

 
 
20 

Section 52(1) of the Criminal Law 
(Consolidation) (Scotland) Act 1995 
(c.39) 

Vandalism 

 
 
 

 
PART 2 

 Enactment 
 

Description of offence 

 
 

Sections 201 and 203 of the Local 
Government (Scotland) Act 1973 (c.65) 
 

Consuming alcoholic liquor in a public 
place 

 
 

25 
 

PART 3 
 Common law offence 

 
 Breach of the peace 

 
 Malicious mischief 

 
(2) The Scottish Ministers may by order— 

(a) amend an entry in the table; 30 

(b) add an entry to the table; 

(c) remove an entry from the table. 
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(3) An order under subsection (2) may make such amendment of any provision of this Part 
as the Scottish Ministers consider appropriate in consequence of any amendment of, or 
addition to or removal from, the table made by the order. 

 
Fixed penalty notices and penalties 

96 Fixed penalty notices 5 

(1) A constable who has reason to believe that a person aged 16 or over has committed a 
fixed penalty offence may give the person a fixed penalty notice in respect of the 
offence. 

(2) In subsection (1) “fixed penalty notice” means a notice offering the opportunity, by 
paying a fixed penalty in accordance with this Part, to discharge any liability to be 10 

convicted of the offence to which the notice relates. 

 
97 Amount of fixed penalty and form of fixed penalty notice 

(1) Subject to subsection (2) the penalty payable in respect of a fixed penalty offence is 
such amount as the Scottish Ministers may specify by order. 

(2) The Scottish Ministers may not specify an amount exceeding level 2 on the standard 15 

scale. 

(3) A fixed penalty notice shall— 

(a) state the alleged offence; 

(b) give such particulars of the circumstances alleged to constitute the offence as are 
necessary to provide reasonable information about it; 20 

(c) specify in accordance with section 99(1) the period during which proceedings may 
not be brought and explain the effect of that section; 

(d) state the amount of the fixed penalty; 

(e) state the clerk of the district court to whom, and the address at which, the fixed 
penalty may be paid; 25 

(f) inform the person to whom it is given of the right to ask to be tried for the alleged 
offence and explain how that right may be exercised; and 

(g) include such other information as the Scottish Ministers may by order prescribe. 

 
98 Effect of fixed penalty notice 

(1) This section applies if a fixed penalty notice is given to a person (“A”) under section 96. 30 

(2) If A asks to be tried for the alleged offence, proceedings may be brought against A. 

(3) Such a request shall be made by a notice given by A— 

(a) in the manner specified in the fixed penalty notice; and 

(b) before the end of the period so specified by virtue of section 97(3)(c). 

(4) A request which is made in accordance with subsection (3) is referred to in this Part as a 35 

“request to be tried”. 

(5) If, by the end of the period mentioned in subsection (3)(b)— 

(a) the fixed penalty has not been paid in accordance with this Part; and 
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(b) A has not made a request to be tried, 

then A is liable to pay to the clerk of the district court specified in the fixed penalty 
notice a sum equal to one and a half times the amount of the fixed penalty. 

(6) A sum for which A is liable by virtue of subsection (5) shall be treated as if it were a 
fine imposed by the district court specified in the fixed penalty notice. 5 

 
99 General restriction on proceedings 

(1) Proceedings for the offence to which a fixed penalty notice relates may not be brought 
until the end of the period of 28 days beginning with the day on which the notice is 
given. 

(2) If the penalty is paid before the end of that period, no proceedings may be brought for 10 

the offence. 

(3) Subsection (1) does not apply if the person to whom the fixed penalty notice was given 
has made a request to be tried. 

 
100 Payment of fixed penalty 

(1) The fixed penalty stated in a fixed penalty notice is payable to the clerk of the district 15 

court specified in the notice. 

(2) Payment of the penalty may be made by properly addressing, pre-paying and posting a 
letter containing the amount of the penalty (in cash or otherwise). 

(3) Subsection (4) applies if a person— 

(a) claims to have made payment in accordance with subsection (2); and 20 

(b) shows that a letter was posted. 

(4) Unless the contrary is proved, payment is to be regarded as made at the time at which 
the letter would be delivered in the ordinary course of post. 

(5) Subsection (2) is not to be read as preventing the payment of a penalty by other means. 

(6) Any sum received by the clerk of a district court by virtue of subsection (1) or section 25 

98(5) shall be treated as if it were a fine imposed by that court. 

(7) A letter is properly addressed for the purposes of subsection (2) if it is addressed in 
accordance with the requirements specified in the fixed penalty notice. 

 
Revocation of fixed penalty notices 

101 Revocation of fixed penalty notices 30 

(1) If— 

(a) a fixed penalty notice is given to a person under section 96; and 

(b) a constable determines that either of the conditions mentioned in subsection (2) is 
satisfied, 

the constable may revoke the notice. 35 

(2) Those conditions are— 

(a) that the offence to which the fixed penalty notice relates was not committed; and 
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(b) that the notice ought not to have been issued to the person named as the person to 
whom it was issued. 

(3) Where a fixed penalty notice is revoked— 

(a) no amount shall be payable by way of fixed penalty in pursuance of that notice; 
and 5 

(b) any amount paid by way of fixed penalty in pursuance of that notice shall be 
repaid to the person who paid it. 

 
Interpretation 

102 Interpretation of Part 11 

In this Part— 10 

“fixed penalty notice” has the meaning given by section 96(2); and 

“fixed penalty offence” has the meaning given in section 95(1). 

 

PART 12 

CHILDREN’S HEARINGS 

Supervision requirements 15 

103 Supervision requirements: conditions restricting movement 

(1) Section 70 of the Children (Scotland) Act 1995 (c.36) (supervision requirements) shall 
be amended in accordance with subsections (2) to (4). 

(2) In subsection (3), in paragraph (b), after “condition” there shall be inserted “(which may 
be a movement restriction condition)”. 20 

(3) After that subsection there shall be inserted— 

“(3A) In subsection (3)(b) above, “movement restriction condition” means a 
condition— 

(a) restricting the child’s movements in such way as may be specified in the 
supervision requirement; and 25 

(b) requiring the child to comply with such arrangements for monitoring 
compliance with the restriction mentioned in paragraph (a) above as may 
be so specified.”. 

(4) After subsection (5) there shall be inserted— 

“(5A) The Scottish Ministers may by regulations make provision as to the 30 

arrangements which may, under subsection (3A) above, be specified in a 
supervision requirement. 

(5B) Regulations under subsection (5A) above may in particular include provision— 

(a) prescribing what method or methods of monitoring compliance with the 
restriction mentioned in paragraph (a) of subsection (3A) above may, 35 

under that subsection, be specified in a supervision requirement; 

(b) specifying the devices which may be used for the purpose of that 
monitoring; 
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(c) prescribing the person who may be designated by a children’s hearing to 

carry out that monitoring or the class or description of person from 
which that person may be drawn; 

(d) requiring a children’s hearing who have designated a person in 
pursuance of paragraph (c) above who is no longer within the provision 5 

made under that paragraph to vary the designation accordingly and notify 
the child of the variation. 

(5C) The Scottish Ministers may, by contract or otherwise, secure the services of 
such persons as they think fit to carry out the monitoring mentioned in 
subsection (3A)(b) above and may do so in a way in which those services are 10 

provided differently in relation to different areas or different forms of that 
monitoring. 

(5D) Nothing in any enactment or rule of law prevents the disclosure to a person 
providing services in pursuance of subsection (5C) above of information 
relating to a child where the disclosure is made for the purposes only of the full 15 

and proper provision of the monitoring mentioned in subsection (3A)(b) 
above.”. 

 
104 Supervision requirements: duties of local authorities 

(1) In section 70 of the Children (Scotland) Act 1995 (c. 36) (supervision requirements)— 

(a) after subsection (3) there shall be inserted— 20 

“(3B) A children’s hearing may, for the purpose of enabling a child to comply with a 
supervision requirement, impose such duties on the relevant local authority as 
may be specified in the supervision requirement. 

(3C) The duties imposed under subsection (3B) above may include that of securing 
or facilitating the provision for the child of services of a kind other than that 25 

provided by the relevant local authority.”; and  

(b) after subsection (7) there shall be inserted— 

“(7A) Where, on a review under subsection (7) above, it appears to the children’s 
hearing that the relevant local authority are in breach of a duty imposed on 
them under section 71 of this Act, the hearing may direct the Principal 30 

Reporter to give the authority notice of an intended application under section 
71A(2) of this Act. 

(7B) The Principal Reporter shall, at the same time as giving the notice of an 
intended application under section 71A(2) of this Act, send a copy of the notice 
to— 35 

(a) the child to whom the duty referred to in subsection (7A) above relates; 

(b) any person who, in relation to the child, is a relevant person; 

(c) any person appointed under section 41 of this Act to safeguard the 
interests of the child in any proceedings which are taking place when the 
notice is given. 40 

(7C) Notice of an intended application under section 71A(2) of this Act is a written 
notice— 

(a) setting out the respects in which the relevant local authority are in breach 
of the duty imposed on them under section 71 of this Act; and 
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(b) stating that if the authority do not comply with that duty within the period 
of 21 days beginning with the day on which they received the notice, the 
Principal Reporter may make an application under section 71A(2) of this 
Act.  

(7D) Where a children’s hearing have made a direction under subsection (7A) 5 

above, they shall determine that a further review under subsection (7) above 
take place on or as soon as is reasonably practicable after the expiry of the 
period of 28 days beginning with the day on which notice was given in 
pursuance of that direction. 

(7E) Where on a further review under subsection (7) above which takes place by 10 

virtue of subsection (7D) above, it appears to the children’s hearing that the 
relevant local authority continues to be in breach of the duty referred to in 
subsection (7A) above, the hearing may authorise the Principal Reporter to 
make an application under section 71A(2) of this Act.”. 

(2) In section 71 of that Act (duties of local authority with respect to supervision 15 

requirements), after subsection (1) there shall be inserted— 

“(1A) Where a supervision requirement imposes, under section 70(3B) of this Act, 
duties on the relevant local authority, the authority shall perform those duties.”. 

(3) After that section, there shall be inserted— 

“71A Enforcement of local authorities’ duties under section 71 20 

(1) The sheriff principal may, on an application under subsection (2) below, make 
an order requiring a relevant local authority in breach of a duty imposed on 
them under section 71 of this Act to perform that duty. 

(2) The Principal Reporter, having been so authorised by a children’s hearing 
under section 70(7E) of this Act, may apply for an order under subsection (1) 25 

above. 

(3) No such application shall be competent unless— 

(a) the Principal Reporter has, on a direction of the children’s hearing made 
under section 70(7A) of this Act, given the relevant local authority the 
notice referred to in that provision; and 30 

(b) the authority have failed to comply, within the period stipulated in the 
notice, with the duty there referred to. 

(4) In deciding whether to apply under subsection (2) above, the Principal 
Reporter shall not take into account any factor relating to the adequacy of the 
means available to the relevant local authority to enable it to comply with the 35 

duty. 

(5) An application under subsection (2) above shall be made by summary 
application. 

(6) The sheriff principal having jurisdiction under this section is the sheriff 
principal of the sheriffdom in which is situated the principal office of the 40 

relevant local authority in breach of the duty referred to in subsection (1) 
above. 

(7) An order under subsection (1) above shall be final.”. 
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Failure to provide education for excluded pupils 

105 Failure to provide education for excluded pupils: reference 

(1) The Children (Scotland) Act 1995 (c.36) shall be amended as follows. 

(2) In subsection (4) of section 56 (steps where no reference to children’s hearing)— 

(a) the word “and” where it occurs immediately after paragraph (a) is repealed; and 5 

(b) after paragraph (b) there shall be inserted “; and 

(c) he may, where it appears to him that— 

(i) an education authority have a duty under section 14(3) of the 
Education (Scotland) Act 1980 (c.44) in relation to the child; and 

(ii) the authority are not complying with that duty, 10 

 refer the matter to the Scottish Ministers. 

(4A) A reference made under subsection (4)(c) above shall be in writing. 

(4B) A copy of a reference made under subsection (4)(c) above shall be sent by the 
Principal Reporter to the education authority in respect of which the reference 
is made.”. 15 

(3) After section 75 there shall be inserted— 

“Failure to provide education for excluded pupils 

75B Failure to provide education for excluded pupils: reference to Scottish 
Ministers 

(1) Where it appears to the children’s hearing to whom a child’s case has been 20 

referred under section 65(1) of this Act that— 

(a) an education authority have a duty under section 14(3) of the Education 
(Scotland) Act 1980 (c.44) in relation to the child; and 

(b) the authority are not complying with that duty, 

 they may require the Principal Reporter to refer the matter to the Scottish 25 

Ministers. 

(2) The Principal Reporter shall comply with any requirement made under 
subsection (1) above. 

(3) A reference made by virtue of subsection (1) above shall be in writing. 

(4) A copy of a reference made by virtue of subsection (1) above shall be sent by 30 

the Principal Reporter to the education authority in respect of which the 
reference is made.”. 

(4) In subsection (1) of section 93 (interpretation of Part II), after the definition of 
“disabled” there shall be inserted— 

““education authority” has the meaning given by section 135(1) of the 35 

Education (Scotland) Act 1980 (c.44);”. 
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PART 13 

MISCELLANEOUS AND GENERAL 

Miscellaneous 

106 Disclosure and sharing of information 

(1) Any person who, apart from this subsection— 5 

(a) would not have power to disclose information sought under this Act by a relevant 
authority; or 

(b) would be by virtue of any enactment or rule of law susceptible to a sanction or 
other remedy if the person disclosed the information, 

shall have that power or shall not be susceptible to that sanction or remedy if the 10 

disclosure is necessary or expedient for the purposes of any provision of this Act. 

(2) In subsection (1), “relevant authority” means— 

(a) a local authority;  

(b) a chief constable; 

(c) a registered social landlord. 15 

(3) The Scottish Ministers may issue guidance to any person who, under this Act, must or 
may provide information or who provides or receives information for the purposes of 
this Act; and any such person which (or who) is a relevant authority shall have regard to 
that guidance. 

(4) In subsection (3)— 20 

(a) the references to guidance under that subsection are references to guidance as to 
the sharing of information among the persons there referred to; 

(b) “relevant authority” has, subject to subsection (5), the same meaning as in 
subsection (1). 

(5) The Scottish Ministers may, by order, modify the meaning of “relevant authority” in 25 

subsection (2). 

 
107 Equal opportunities 

(1) Any person discharging a function by virtue of this Act shall discharge that function in a 
manner that encourages equal opportunities and in particular the observance of the equal 
opportunity requirements. 30 

(2) In subsection (1), “equal opportunities” and “equal opportunity requirements” have the 
same meanings as in Section L2 of Part II of Schedule 5 to the Scotland Act 1998 (c.46). 

 
General 

108 Orders and regulations 

(1) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 35 

shall be exercisable by statutory instrument. 

(2) Any power conferred by this Act on the Scottish Ministers to make orders or 
regulations— 
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(a) may be exercised so as to make different provision for different cases or 

descriptions of case or for different purposes; and 

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers consider appropriate. 

(3) A statutory instrument containing an order or regulations made under this Act (other 5 

than an order under section 112(2)) shall, subject to subsection (4), be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

(4) A statutory instrument containing an order under section 76(3), 95(2) or 106(5) shall not 
be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament. 10 

 
109 Directions 

(1) Any power conferred by virtue of this Act on the Scottish Ministers to give a direction 
shall include power to vary or revoke the direction. 

(2) Any direction given by virtue of this Act by the Scottish Ministers shall be in writing. 

 
110 Interpretation: “antisocial behaviour” and other expressions 15 

(1) For the purposes of this Act, a person (“A”) engages in antisocial behaviour if A— 

(a) acts in a manner that causes or is likely to cause alarm or distress; or 

(b) pursues a course of conduct that causes or is likely to cause alarm or distress, 

to at least one person who is not of the same household as A; and “antisocial behaviour” 
shall be construed accordingly. 20 

(2) In this Act, unless the context otherwise requires— 

“conduct” includes speech; and a course of conduct must involve conduct on at 
least two occasions; 

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39); and “area”, in relation to a local 25 

authority, means the local government area (within the meaning of that Act) for 
which the council is constituted; 

“registered social landlord” means a body registered in the register maintained 
under section 57 of the Housing (Scotland) Act 2001 (asp 10); and 

“senior police officer” has the meaning given by section 16(1). 30 

 
111 Minor and consequential amendments and repeals 

(1) Schedule 4, which contains minor amendments and amendments consequential on the 
provisions of this Act, shall have effect. 

(2) The enactments mentioned in the first column in schedule 5 (which include enactments 
that are spent) are repealed to the extent set out in the second column. 35 

 
112 Short title and commencement 

(1) This Act may be cited as the Antisocial Behaviour etc. (Scotland) Act 2003. 
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(2) This Act (other than this section and section 108) shall come into force on such day as 
the Scottish Ministers may by order made by statutory instrument appoint; and different 
days may be so appointed for different purposes. 
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SCHEDULE 1 
(introduced by section 47) 

POWERS IN RELATION TO EQUIPMENT SEIZED UNDER SECTION 47 

Interpretation 

1 In this schedule— 5 

(a) “noise offence” means, in relation to equipment seized under section 47(2), an 
offence under section 41; 

(b) “seized equipment” means equipment seized in the exercise of the power of 
seizure and removal conferred by section 47(2); 

(c) “related equipment”, in relation to any conviction of, or proceedings for a noise 10 

offence, means seized equipment used or alleged to have been used in the 
commission of the offence;  

(d) “responsible local authority”, in relation to seized equipment, means the local 
authority by or on whose behalf the equipment was seized. 

 
Retention 15 

2 (1) Any seized equipment may be retained— 

(a) during the period of 28 days beginning with the seizure; or 

(b) if it is related equipment in proceedings for a noise offence instituted within that 
period against any person, until— 

(i) that person is sentenced or otherwise dealt with for, or acquitted of, the 20 

offence; or 

(ii) the proceedings are discontinued. 

(2) Sub-paragraph (1) does not authorise the retention of seized equipment if— 

(a) a person has been given a fixed penalty notice under section 42 in respect of any 
noise; 25 

(b) the equipment was seized because of its use in the emission of the noise in respect 
of which the fixed penalty notice was given; and 

(c) that person has paid the fixed penalty before the end of the period allowed for its 
payment. 

 
Forfeiture 30 

3 (1) Where a person is convicted of a noise offence the court may make an order (a 
“forfeiture order”) for forfeiture of any related equipment. 

(2) The court may make a forfeiture order whether or not it deals also with the offender in 
respect of the offence in any other way and without regard to any restrictions on 
forfeiture in any enactment. 35 

(3) In considering whether to make a forfeiture order in respect of any equipment, a court 
shall have regard— 

(a) to the value of the equipment; and 
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(b) to the likely financial and other effects on the offender of the making of the order 
(taken with any other order that the court contemplates making). 

(4) A forfeiture order operates to deprive the offender of any rights in the equipment to 
which it relates. 

 
Consequences of forfeiture 5 

4 (1) Where any equipment has been forfeited under paragraph 3, the sheriff may, on the 
application of a person (other than the person in whose case the forfeiture order was 
made) who claims the equipment, make an order for delivery of the equipment to the 
applicant. 

(2) An order such as is mentioned in sub-paragraph (1) may only be made if the sheriff is 10 

satisfied that the applicant is the owner of the equipment. 

(3) No application may be made under sub-paragraph (1) after the expiry of the period of 6 
months beginning with the date on which a forfeiture order was made in respect of the 
equipment. 

(4) Where the responsible local authority is of the opinion that the person in whose case the 15 

forfeiture order was made is not the owner of the equipment, it must take reasonable 
steps to bring to the attention of persons who may be entitled to do so their right to make 
an application under sub-paragraph (1). 

(5) An order under sub-paragraph (1) does not affect the right of any person to take, within 
the period of 6 months beginning with the date of the order, proceedings for the 20 

recovery of the equipment from the person in possession of it in pursuance of the order 
(but the right ceases on the expiry of that period). 

(6) If, on the expiry of the period of 6 months beginning with the date on which a forfeiture 
order was made in respect of the equipment, no order has been made under sub-
paragraph (1), the responsible local authority may dispose of the equipment. 25 

 
Return etc. of seized equipment 

5 If in proceedings for a noise offence no order for forfeiture of related equipment is 
made, the court may (whether or not a person is convicted of the offence) give such 
directions as it thinks fit as to the return, retention or disposal of the equipment by the 
responsible local authority. 30 

 
6 (1) Where in the case of any seized equipment no proceedings in which it is related 

equipment are begun within the period mentioned in paragraph 2(1)(a)— 

(a) the responsible local authority shall return the equipment to any person who— 

(i) appears to it to be the owner of the equipment; and 

(ii) makes a claim for the return of the equipment within the period mentioned 35 

in sub-paragraph (2); and 

(b) if no such person makes such a claim within that period, the responsible local 
authority may dispose of the equipment. 

(2) The period referred to in sub-paragraph (1)(a)(ii) is the period of 6 months beginning 
with the expiry of the period mentioned in paragraph 2(1)(a). 40 
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(3) The responsible local authority shall take reasonable steps to bring to the attention of 

persons who may be entitled to do so their right to make such a claim. 

(4) Subject to sub-paragraph (6), the responsible local authority is not required to return any 
seized equipment under sub-paragraph (1)(a) until the person making the claim has paid 
any such reasonable charges for the seizure, removal and retention of the equipment as 5 

the authority may demand. 

(5) If— 

(a) equipment is sold in pursuance of— 

(i) paragraph 4(6); 

(ii) directions under paragraph 5; or 10 

(iii) this paragraph; and 

(b) before the expiration of the period of 1 year beginning with the date on which the 
equipment is sold any person satisfies the responsible local authority that at the 
time of its sale the person was the owner of the equipment, 

the authority shall pay that person any sum by which any proceeds of sale exceed any 15 

such reasonable charges for the seizure, removal or retention of the equipment as the 
authority may demand. 

(6) The responsible local authority cannot demand charges from any person under sub-
paragraph (4) or (5) who it is satisfied did not know, and had no reason to suspect, that 
the equipment was likely to be used in the emission of noise exceeding the level 20 

determined under section 43. 

 

SCHEDULE 2 
(introduced by section 52) 

PENALTIES FOR CERTAIN ENVIRONMENTAL OFFENCES 

The Sewerage (Scotland) Act 1968 (c.47) 25 

1 (1) The Sewerage (Scotland) Act 1968 shall be amended as follows. 

(2) In section 12(8) (connection with public sewers), for “£20,000” substitute “£40,000”. 

(3) In section 24(2) (discharge into public sewers), for “£20,000” substitute “£40,000”. 

(4) In section 46(2) (injurious matter in sewers), for “£20,000” substitute “£40,000”. 

 
The Control of Pollution Act 1974 (c.40) 30 

2 (1) The Control of Pollution Act 1974 shall be amended as follows. 

(2) In section 30F(6) (pollution offences), in paragraph (a), for “£20,000” substitute 
“£40,000”. 

(3) In section 46D(2) (non-compliance with a works notice), in paragraph (a), for “£20,000” 
substitute “£40,000”. 35 

(4) In section 49A(3) (non-compliance with an enforcement notice), in paragraph (a), for 
“£20,000” substitute “£40,000”. 
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The Environmental Protection Act 1990 (c.43) 

3 (1) The Environmental Protection Act 1990 shall be amended as follows. 

(2) In section 23(2) (offences under Part 1), in paragraph (a), for “£20,000” substitute 
“£40,000”. 

(3) In section 33 (prohibition on disposal of waste), in— 5 

(a) subsection (8), in paragraph (a); and 

(b) subsection (9), in paragraph (a),  

for “£20,000” substitute “£40,000”. 

(4) In section 80(6) (contravention of an abatement notice), for “£20,000” substitute 
“£40,000”. 10 

 
The Pollution Prevention and Control Act 1999 (c.24) 

4 In paragraph 25(2)(a)(ii) of Schedule 1 to the Pollution Prevention and Control Act 1999 
(offences), for “£20,000” substitute “£40,000”. 

 
The Water Environment and Water Services (Scotland) Act 2003 (asp 3) 

5 In paragraph 20(2)(a)(ii) of schedule 2 to the Water Environment and Water Services 15 

(Scotland) Act 2003 (offences), for “£20,000” substitute “£40,000”. 

 

SCHEDULE 3 
(introduced by section 58) 

MANAGEMENT CONTROL ORDERS 

Application and interpretation 20 

1 (1) Paragraphs 2 to 6 apply while an order is in force in respect of a house. 

(2) In this schedule— 

“management period”, in relation to an order, means the period specified in the 
order; and 

“order” means a management control order. 25 

 
Effect of order 

2 The order shall not affect the rights or liabilities of any person who, at the time when the 
order is made, is occupying the relevant house under the tenancy or, as the case may be, 
occupancy arrangement. 

 
Accounts 30 

3 (1) The local authority shall pay to such relevant person as it considers appropriate— 

(a) any surplus of its income over its expenditure in respect of the house to which the 
order relates; and 
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(b) the interest on any such surplus at such reasonable rate as the authority may 

determine. 

(2) The local authority shall— 

(a) keep accounts for the management period of its income and expenditure in respect 
of the house to which the order relates; and 5 

(b) afford to the relevant person all reasonable facilities for inspecting, taking copies 
of and verifying those accounts. 

(3) The Scottish Ministers may by regulations make provision about— 

(a) expenditure which local authorities may incur in respect of houses to which orders 
relate; and 10 

(b) the means of recovering such expenditure. 

(4) For the purposes of this paragraph “relevant person” means the person who, 
immediately before the order was made, was the landlord of the house to which the 
order relates. 

 
Recovery of rent arrears etc. 15 

4 If during the management period— 

(a) rent payable; or 

(b) consideration payable or exigible, 

under the tenancy or occupancy arrangement is not paid or made, the authority shall take 
all reasonable steps to recover the rent or consideration. 20 

 
Delegation of management functions 

5 The local authority may authorise any person to do in relation to the relevant house 
anything that the authority is, by virtue of the order, entitled to do. 

 
New tenancies and occupancy arrangements 

6 (1) Where— 25 

(a) the house to which an order relates is occupied by virtue of— 

(i) two or more tenancies; 

(ii) two or more occupancy arrangements; or 

(iii) one or more tenancies and one or more occupancy arrangements; and 

(b) during the management period, one of those tenancies or occupancy arrangements 30 

(the “old occupancy right”) ends, 

the person who, immediately before the order was made, was the landlord of the house 
may, if the local authority agrees, grant a tenancy or make an occupancy arrangement in 
respect of the part of the house that was subject to the old occupancy right. 

(3) Any rights and obligations of the landlord under a tenancy granted, or an occupancy 35 

arrangement made, by virtue of sub-paragraph (1) shall be deemed to have been 
transferred, by virtue of the order relating to the house, to the local authority specified in 
the order. 
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SCHEDULE 4 
(introduced by section 111) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

The Social Work (Scotland) Act 1968 (c.49) 

1 In section 27 of the Social Work (Scotland) Act 1968 (functions of local authorities in 5 

relation to persons appearing before courts, under supervision of court orders etc.)— 

(a) in subsection (1)— 

(i) after paragraph (ac) insert— 

“(ad) making available, for the purposes of parenting orders under section 12 
or 77 of the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 00), 10 

such services as are required to enable requirements imposed by or 
under such orders to be carried out in respect of persons in their area;” 
and 

(ii) in paragraph (b), after sub-paragraph (v) insert— 

“(va) without prejudice to sub-paragraph (i) above, persons in their area 15 

who are subject to community reparation orders under section 
245K of the said Act of 1995;” 

(b) in each of subsections (2) to (5), for the words “probation, community service and 
supervised attendance”, wherever they occur, substitute “community justice”; and 

(c) after subsection (5) insert— 20 

“(5A) Before including in a community justice scheme which is made, revised or 
modified under this section provision for the purposes of subsection (1)(b)(va), 
a local authority shall consult such persons or class or classes of person as the 
Scottish Ministers may by regulations prescribe. 

(5B) The Scottish Ministers may give local authorities directions in writing as to the 25 

content of community justice schemes; and authorities shall comply with any 
such directions.”. 

 
The Environmental Protection Act 1990 (c.43) 

2 After section 81(3) of the Environmental Protection Act 1990 (power to abate statutory 
nuisance) there shall be inserted— 30 

“(3A) The power under subsection (3) above shall, where the matter to be abated is a 
statutory nuisance by virtue of section 79(1)(g) above, include power to seize 
and remove any equipment which it appears to the authority is being or has 
been used in the emission of the noise in question. 

(3B) A person who wilfully obstructs any person exercising, by virtue of subsection 35 

(3A) above, the power conferred by subsection (3) above shall be liable, on 
summary conviction, to a fine not exceeding level 3 on the standard scale. 

(3C) Schedule 1 to the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 00) shall 
have effect in relation to equipment seized by virtue of subsection (3A) above 
as it does in relation to equipment seized under section 47(2) of that Act, 40 

subject to the following modifications— 
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(a) in paragraph 1(a), “noise offence” means an offence under section 80(4) 

above in respect of a statutory nuisance falling within section 79(1)(g) 
above; and 

(b) in paragraph 1(b), “seized equipment” means equipment seized by virtue 
of subsection (3A) above.”. 5 

 
The Children (Scotland) Act 1995 (c.36) 

3 (1) The Children (Scotland) Act 1995 shall be amended as follows. 

(2) In section 51(5) (powers of sheriff on allowing appeal against decision of children’s 
hearing), in paragraph (b) for the words from “condition” to “70(9)” substitute 
“movement restriction condition imposed under subsection (3)(b) of section 70 of this 10 

Act or a condition imposed under subsection (9) of that section”. 

(3) In section 93(2) (interpretation of Part 2), in paragraph (b), after “3” insert “(except 
section 75A)”. 

 
The Criminal Procedure (Scotland) Act 1995 (c.46) 

4 (1) The Criminal Procedure (Scotland) Act 1995 shall be amended as follows. 15 

(2) In subsection (4) of section 193A (suspension of certain sentences pending 
determination of appeal), after paragraph (d) there shall be inserted— 

“(e) a community reparation order.”. 

(3) In section 219 (imprisonment for non-payment of fines)— 

(a) in subsection (1), after “Act” there shall be inserted “and subsection (1A) below”; 20 

and 

(b) after subsection (1) there shall be inserted— 

“(1A) Subsection (1) shall not apply to a fine imposed for an offence under section 83 
of the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 00).”. 

(4) In section 235 (supervised attendance orders)— 25 

(a) in subsection (1), after “(4)” there shall be inserted “or (4A)”; 

(b) after subsection (2), there shall be inserted— 

“(2A) In making a supervised attendance order where subsection (4A) below applies, 
a court shall take into consideration the best interests of any person under the 
age of 16 in respect of whom the offender has parental responsibilities within 30 

the meaning of Part I of the Children (Scotland) Act 1995 (c.36).”; 

(c) after subsection (4), there shall be inserted— 

“(4A) This subsection applies where, having been convicted of an offence under 
section 83 of the Antisocial Behaviour etc. (Scotland) Act 2003 (asp 00), the 
offender has had imposed on him a fine which (or any part or instalment of 35 

which) he has failed to pay.”; and 

(d) in subsection (6)— 

(i) the word “or”, where it first appears, is omitted; and 

(ii) after “(4)(c)” there shall be inserted “or (4A)”. 
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(5) In section 245D (combination of restriction of liberty order with probation order or drug 
treatment and testing order)— 

(a) in subsection (1)(b)— 

(i) after “to”, where it first occurs, there shall be inserted— 

“(i) in the case of an offender who is under 16 years of age,”; 5 

(ii) for “or to”, where those words first occur, there shall be substituted— 

“(ii) in the case of an offender who is 16 years of age or more, a 
probation order made under section 228(1) of this Act,”; and 

(iii) the word “to”, where it thirdly occurs, is repealed; and 

(b) in subsection (3), after “and”, where it secondly occurs, there shall be inserted— 10 

“(a) in the case of an offender who is under 16 years of age, a probation 
order; 

(b) in the case of an offender who is 16 years of age or more,”. 

(6) In subsection (1)(b) of section 245E (variation of restriction of liberty orders), after 
“court,”, where it first occurs, there shall be inserted “apply”. 15 

(7) In subsection (2) of section 245G (disposal on revocation of restriction of liberty order), 
after “disposing” there shall be inserted “of”. 

(8) In Schedule 9 (certificates as to proof of certain routine matters), at the end there shall 
be inserted the following entry— 

20 
 
 
 
 
25 
 
 
 

The Antisocial Behaviour etc. 
(Scotland) Act 2003 (asp 00), 
section 41(1). 

An officer of a local authority 
within the meaning of that Act 
authorised to do so by the 
authority. 

That a level of noise 
specified in the 
certificate was 
measured at a time and 
in a place specified in 
the certificate using an 
approved device 
within the meaning of 
that Act. 
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SCHEDULE 5 
(introduced by section 111) 

REPEALS 

 Enactment Extent of repeal 
  5 
 
 
 
 
 
 
10 
 
 
 
 
 
 
15 

The Social Work (Scotland) Act 
1968 (c.49) 
 
The Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1990 
(c.40) 
 
The Crime and Disorder Act 1998 
(c.37) 
 
 
 
The Criminal Justice (Scotland) Act 
2003 (asp 7) 

In section 27(2), the words from “, after” to 
“area,”. 
 
In Schedule 6, paragraph 8(b). 
 
 
 
Section 19. 
 
Sections 21, 22 and 22A. 
 
 
Sections 44 and 45. 
 
Section 83. 
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SP Bill 12–EN  Session 2 (2003) 

 
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

—————————— 
  

EXPLANATORY NOTES 

(AND OTHER ACCOMPANYING DOCUMENTS) 

 
 
 
 
CONTENTS 

1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
are published to accompany the Antisocial Behaviour etc. (Scotland) Bill introduced in the 
Scottish Parliament on 29 October 2003: 

� Explanatory Notes; 

� a Financial Memorandum; 

� an Executive Statement on legislative competence; and 

� the Presiding Officer’s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 12–PM. 
 

81



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 2  

EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill is in 13 Parts. 

5. These are: 

� Part 1 – Antisocial behaviour strategies 

� Part 2 – Antisocial behaviour orders 

� Part 3 – Dispersal of groups 

� Part 4 – Closure of premises 

� Part 5 – Noise nuisance 

� Part 6 –The environment 

� Part 7 – Housing: antisocial behaviour notices 

� Part 8 – Housing: registration areas 

� Part 9 – Parenting orders 

� Part 10 – Further criminal measures 

� Part 11 – Fixed penalties 

� Part 12 – Children’s hearings 

� Part 13 – Miscellaneous and general. 

6. Commentary explaining the changes introduced by each Part is provided below.  A 
definition of antisocial behaviour for the purposes of the Bill is provided at section 110.   
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 3  

COMMENTARY ON PARTS 

PART 1 – ANTISOCIAL BEHAVIOUR STRATEGIES 

Section 1 – Antisocial behaviour strategies 

7. Section 1 places each local authority under a duty to prepare, publish and keep under 
review an antisocial behaviour strategy for its area.  The strategy is to be prepared jointly with 
the “relevant chief constable”, who is defined in subsection (11) as being the chief constable for 
the police area which forms all or part of the area of the local authority.  “Local authority” is 
defined in section 110 as a council constituted under section 2 of the Local Government etc. 
(Scotland) Act 1994 and “area”, in relation to a local authority, means the local government area 
for which the council is constituted.   

8. Subsection (3) sets out particular provision that should be included in the strategy.  
Subsection 3(d) provides that the strategy should include provision as to the exchange of 
information between other persons and bodies, as well as local authorities and the chief 
constable. 

9. Subsection (4) places the local authority and the relevant chief constable under a duty to 
keep the strategy under review and gives them the power from time to time to revise the strategy.  

10. Subsection (6) introduces a requirement for the local authority to consult in preparing, 
reviewing and revising the strategy.  The local authority is under a duty to consult the Principal 
Reporter, registered social landlords which provide or manage property in their area and such 
community bodies and other persons as they consider appropriate.  “Community bodies” are 
defined in subsection (11) by reference to section 15(4) of the Local Government in Scotland Act 
2003.  Section 15(4) of that Act defines “community bodies” as bodies or other groupings, 
whether or not formally constituted, established for purposes which consist of or include that of 
promoting or improving the interests of any communities resident or otherwise present in the 
area of the local authority.  Subsection (7) provides that the local authority must seek to include 
those bodies and persons which are representative of persons adversely affected by antisocial 
behaviour in considering which persons to consult.   

11. Subsection (8) provides that the local authority and chief constable shall have regard to 
any guidance issued by Scottish Ministers in exercising their functions under this section and in 
implementing a strategy. 

Section 2 – Directions: registered social landlords 

12. Section 2 provides Scottish Ministers with the power to direct a registered social landlord 
to work with a local authority and chief constable on the preparation of a strategy to tackle 
antisocial behaviour.   

Section 3 – Reports and information 

13. Subsection (1) requires each local authority to publish from time to time reports on how 
the authority and chief constable have implemented the antisocial behaviour strategy and what 
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the results of that implementation have been.  Subsection (3) provides that Scottish Ministers 
may make regulations determining the form, content, frequency and timing of reports made 
under subsection (1).  Before making such regulations by statutory instrument, Scottish Ministers 
shall consult such associations of local authorities and other persons as they think fit.  Subsection 
(5) enables Scottish Ministers to require a local authority to submit reports or information to 
them on the implementation and results of implementation of the strategy. 

14. Subsection (2) places a duty on registered social landlords and the Principal Reporter, as 
well as the chief constable, to provide such information as the local authority may reasonably 
require to enable the local authority to comply with the duty under subsection (1).   

PART 2 – ANTISOCIAL BEHAVIOUR ORDERS 

15. Part 2 replaces sections 19, 21 and 22 of the Crime and Disorder Act 1998 to the extent to 
which they make provision on antisocial behaviour orders. 

Section 4 – Antisocial behaviour orders 

16. Section 4 enables a sheriff to make an antisocial behaviour order (ASBO), on the 
application of a relevant authority as defined in section 15, if the sheriff is satisfied: 

� that the person specified in the application is at least 12 years of age; 

� that the person specified in the application has engaged in antisocial behaviour 
towards a person who is a relevant person as defined in subsection (10); 

� that the order is necessary for the purposes of protecting relevant persons from 
further antisocial behaviour by the specified person. 

In addition, where the specified person is aged 12 to 15 years of age, the sheriff must have had 
regard to any views expressed by the Principal Reporter. 

17. The definition of “antisocial behaviour” is provided at section 110.  This provides that a 
person engages in antisocial behaviour if the person: 

� acts in a manner that causes or is likely to cause alarm or distress; or 

� pursues a course of conduct that causes or is likely to cause alarm or distress, 

to at least one person who is not of the same household as themselves. 

18. Subsection (6) extends the classes of persons who can be protected by an antisocial 
behaviour orders applied for by local authorities by allowing the order to include such additional 
prohibitions as are necessary for the purpose of protecting persons other than relevant persons 
(referred to as “affected persons”) from further antisocial behaviour by the person subject to the 
order.  This enables an order to be made that will protect persons outwith the applicant local 
authority area. 

19. Subsection (8) makes provision at to what consultation or notification is required before 
an application for an antisocial behaviour order is made.  A local authority must consult the 
police force for its area and, where the application relates to someone under 16, the Principal 
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Reporter.  Further, where the application is intended to protect an “affected person” (i.e. one who 
does not live within that local authority area) then the local authority must also consult the local 
authority and police for that area.  A registered social landlord must consult the police force for 
the area in which the person who is proposed to be subject to the order resides and, where the 
application relates to someone under 16, the Principal Reporter and the local authority for the 
area in which the child resides.  Where a registered social landlord is making an application in 
relation to an adult it is required to notify the local authority for the area in which the adult 
resides. 

Section 5 – Antisocial behaviour orders: variation and revocation 

20. Section 5 provides that on the application of the relevant authority that obtained an 
antisocial behaviour order, or the person subject to the order, the sheriff may vary or revoke the 
order.  The relevant authority must consult the relevant consultees, as defined in section 15, 
before making such an application.  Before making an application under this section, a registered 
social landlord shall consult the local authority if the specified person is aged 12 to 15, but only 
has to notify the local authority if the person is aged 16 or over. 

Section 6 – Appeals: effect on competence of application under section 5 

21. Section 6 provides that a person appealing against the making or variation of an antisocial 
behaviour order may not make a further application to vary or revoke that order before the 
appeal is determined or abandoned. 

Section 7 – Interim antisocial behaviour orders 

22. Section 7 makes provision for interim antisocial behaviour orders. 

23. Section 7(2) provides that the sheriff must be satisfied that the person is aged 12 years or 
more, that prima facie the specified person has engaged in antisocial behaviour towards a 
relevant person and that an interim order is necessary for the purpose of protecting relevant 
persons from further antisocial behaviour.   

24. Subsection (3) provides that an interim order can be appealed, though the order will 
continue to have effect pending the outcome of the appeal.  This is without prejudice to any 
power of the court to recall the order. 

Section 8 – Notification of making etc. of orders and interim orders 

25. Section 8(2) provides that where an antisocial behaviour order is made or varied the clerk 
of the court by which the order is made or varied shall arrange for a copy of the order to be 
served on the person subject to the order and given to the relevant authority on whose application 
the order was made.  This also applies where an interim order is made. 

26. Subsection (4) provides that where an antisocial behaviour order is revoked or an interim 
order is recalled, the clerk of the court by which the order is revoked or recalled shall notify the 
relevant authority on whose application the order was made. 
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27. Subsection (5) provides that for the purposes of subsection (2)(a), a copy of the order is 
served on the person subject to the order if it is given to them or sent to them by registered post 
or the recorded delivery service.  Where the order is sent, subsection (6) provides that a 
certificate of posting issued by the postal operator concerned shall be sufficient evidence of the 
sending of the letter on the day specified on such certificate. 

Section 9 – Breach of orders 

28. Subsection (1) provides that breach of an antisocial behaviour order or an interim order is 
a criminal offence. 

29. Subsection (2) explains that the maximum penalty for breach of an antisocial behaviour 
order or an interim order is six months imprisonment and a fine on summary conviction and 5 
years imprisonment and a fine on conviction on indictment. Subsection (7) provides a caveat to 
subsection (2) by specifying that in dealing with a breach of an antisocial behaviour order by a 
person aged 12 to 15, that person shall not be liable to imprisonment.   

30. Subsection (3) provides that where a person in breaching the antisocial behaviour order 
has also committed a separate offence and that person is charged with that separate offence they 
will not be liable to be proceeded against for the breach of the order.  However, subsection (4) 
provides that if the person is convicted for the separate offence, the sheriff must have regard to 
that fact that the person was subject to an ASBO at the time, the number of orders the person was 
subject to, any previous conviction for breach of an ASBO or interim ASBO and the extent to 
which the sentence or disposal for any previous breach would have differed but for this 
subsection.   

Section 10 – Breach of orders: arrest without warrant 

31. Section 10 introduces a statutory power of arrest for breach of an antisocial behaviour 
order or interim order.  This is without prejudice to any power of arrest conferred by law apart 
from section 10(1). 

Section 11 – Sheriff’s power to refer case to children’s hearing 

32. Where an antisocial behaviour order or interim order is granted against a person aged 12 
to 15 years, section 11 introduces a power for the sheriff to require the Principal Reporter to refer 
the case to a children’s hearing.   

33. Subsection (2) makes a consequential amendment to section 70(1) of the Children 
(Scotland) Act 1995 reflecting the fact that a case may be referred to the children’s hearing under 
this section as well as under section 65(1) of the Children (Scotland) Act 1995. 

Section 12 – Sheriff’s power to make parenting order 

34. Section 12 provides that where a sheriff makes an antisocial behaviour order in civil 
proceedings in respect of a child, the sheriff may make a parenting order as well if satisfied as  to 
the matters mentioned at section 77(1)(b) and 77(4)(b) of the Bill. The conditions are that the 
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sheriff must be satisfied that Scottish Ministers have notified the court that the relevant authority 
has made arrangements that would enable the parenting order to be complied with and that the 
making of the parenting order is desirable in the interests of preventing the relevant child from 
engaging in further antisocial behaviour. 

35. Where a court is considering making a parenting order under section 12 it will be obliged 
to comply with the provisions about procedural requirements in section 78 and the substantive 
considerations set out in section 79.  The provisions of sections 81, 82 and 83 in relation to 
review of the order, appeals and failure to comply with the order also apply to a parenting order 
made under this section. 

Section 13 – Provision of information to local authorities 

36. Section 13 requires that registered social landlords provide the relevant local authority 
with a copy of each order it obtains - including variations or revocations thereof - to ensure 
records of orders maintained by the local authority are comprehensive.  Subsection (2) provides 
the interpretation of “relevant local authority” in this context.  It means a local authority whose 
area includes premises provided or managed by the social landlord in relation to any person for 
whose protection the order was made.  

Section 14 – Records of orders 

37. Section 14 places a duty on local authorities to keep records of antisocial behaviour 
orders made on the application of the authority and of orders in respect of which a copy has been 
received from the registered social landlord (who is obliged under section 13 to provide such 
information).   

38. Subsection (2) provides that the record shall specify the person in respect of whom the 
order was made, the prohibitions imposed by the order, the time period of the order, any 
variation of the order, the date is revoked if it is revoked and any other matters as specified by 
Scottish Ministers. 

39. Subsection (3) provides that local authorities shall have regard to guidance issued by 
Scottish Ministers about the record of orders. 

40. Subsection (4) makes provision about the disclosure of information contained in the 
record of orders.  The local authority shall, on a request to do so by Scottish Ministers, another 
local authority, a chief constable or a registered social landlord, disclose to that person making 
the request information contained in the record of antisocial behaviour orders. 

Section 15 – Interpretation of Part 2 

41. Section 15 provides interpretation of a number of terms used in Part 2.   
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PART 3 – DISPERSAL OF GROUPS 

Section 16 – Authorisations 

42. Section 16 gives senior police officers (that is officers of or above the rank of 
superintendent) power to issue authorisations in respect of particular localities within their police 
area where that police officer has reasonable grounds for believing that alarm or distress has 
been caused to members of the public by the presence or behaviour of groups in that locality. 
That locality is defined as “a relevant locality” for the purposes of Part 3 at subsection (1). 
Before giving an authorisation the officer must also have reasonable grounds for believing that 
significant and persistent antisocial behaviour has occurred in the locality.   

43. Subsection (2) sets out that the authorisation will last for a specific period and that the 
authorisation may also choose to refer to times or days within the period: for example to Friday 
and Saturday nights.  Subsection (3) sets out the form in which the authorisation must appear and 
what it must include (for example when the powers are exercisable).  Subsection (4) provides 
that the senior officer must consult the local authority before giving an authorisation; and 
subsection (5) that the authorisation shall not exceed 3 months. 

Section 17 – Authorisations: supplementary 

44. Before the powers under section 18 become exercisable, the senior officer will have to 
ensure that an authorisation notice is published in a newspaper circulating in the relevant locality 
and that it is displayed in some conspicuous place or places within the relevant locality. 

45. Subsection (2) sets out what must be included in an authorisation notice: specification of 
the area affected and the period it will last (and any specified times within that period). 

46. Subsection (3) makes provision for withdrawal of the authorisation (for example, if the 
police are satisfied that it is no longer necessary to prevent the occurrence of disorder or serious 
nuisance).  Subsection (4) requires the police officer to consult the relevant local authority about 
the proposed withdrawal.  Subsections (5) and (6) set out that the withdrawal of an authorisation 
shall not affect the exercise of any power which occurred before the withdrawal and that the 
giving or withdrawal of an authorisation shall not prevent the giving of a further authorisation in 
respect of a locality to which the earlier authorisation relates. 

Section 18 – Powers exercisable in pursuance of authorisations 

47. Subsections (1) and (2) set out that where a constable has reasonable grounds for 
believing that the presence or behaviour of a group of two or more people in the relevant locality 
has resulted, or is likely to result, in any members of the public being alarmed or distressed, the 
constable may give a direction requiring the persons in the group to disperse.  The constable may 
also give a direction requiring any of those persons who do not live in the locality to leave it; or a 
direction prohibiting any of those persons who do not live in the area from returning to it for a 
specified period of up to 24 hours.  Subsection (3) requires that the constable may require any of 
these directions to be complied with at such a time and in such a way as is specified in that 
direction. 
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48. Subsection (4) sets out that such a direction may not be given in respect of a group of 
persons who are taking part in a procession which has been notified, if necessary, in accordance 
with section 62 of the Civic Government (Scotland) Act 1982. 

Section 19 – Powers under section 18: supplementary 

49. Subsection (1) sets out that a direction may be given orally; to an individual or to a group; 
and that it may be withdrawn or varied by the person who gave it. 

50. Subsection (2) sets out that knowingly contravening a direction, without reasonable 
excuse, will be an offence and could result in a fine, or imprisonment or both.  Subsection (3) 
sets out that where such an offence is being committed the constable may arrest the person 
without warrant.  Subsection (4) provides that subsection (3) is without prejudice to any power 
of arrest conferred by law apart from that subsection. 

Section 20 – Guidance 

51. Subsection (1) provides that Scottish Ministers may issue guidance in relation to how the 
police use these powers and to any other matters relating to these powers.  Subsection (2) 
requires the police to have regard to this guidance.   

Section 21 – Directions 

52. Subsection (1) provides that Scottish Ministers may give directions on the exercise of 
these powers and to any other matters relating to these powers.  Subsection (2) requires such 
directions to be complied with. 

Section 22 – Interpretation of Part 3 

53. Section 22 provides interpretation of Part 2.  Interpretation is provided of “public place”, 
“relevant locality” and any reference to the presence or behaviour of a group of persons in Part 2.  

PART 4 – CLOSURE OF PREMISES 

Section 23 – Authorisation of closure notice 

54. Section 23 gives senior police officers (that is officers of or above the rank of 
superintendent) power to authorise service of a closure notice.  The effect of such an 
authorisation is that a constable will serve on the relevant premises a closure notice.  A closure 
notice prohibits access to the premises by any person other than a person who habitually resides 
in the premises, or the owner of the premises.  Failure to comply with the notice amounts to an 
offence under section 34. 

55. The senior police officer may only authorise service of a closure notice where that officer 
has reasonable grounds for believing that at any time during the immediately preceding 3 months 
a person has engaged in antisocial behaviour on the premises; and that the use of the premises is 
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associated with the occurrence of significant and persistent disorder or significant, persistent and 
serious nuisance to members of the public.   

56. Subsection (4) provides that an authorisation for service of a closure notice may be given 
orally but if so it must be confirmed in writing as soon as is practicable.  Subsection (3)(b) sets 
out the procedural requirements which must be met before service of a closure notice can be 
authorised. These requirements include that the local authority must have been consulted about 
the proposed closure and that all reasonable steps must have been taken to establish the identity 
of any person who lives on, has control of, or responsibility for, or has an interest in, the 
premises.   

57. Subsection (2) provides that Scottish Ministers can exempt certain premises from such 
authorisations by means of regulations. 

Section 24 – Service etc. 

58. Subsections (2), (3) and (5) set out the form a closure notice shall take and the procedure 
associated with its service. As well as explaining the effects of a closure notice, the notice must 
contain certain information including details of the court hearing and information about access to 
advice on housing and legal matters. The notice must be attached to prominent places on the 
premises and served on persons living in, having control of or responsibility for or having an 
interest in the premises. Under subsection (3), the notice must also be served on anyone the 
constable believes, following reasonable enquiries, whose access to the premises would be 
impeded by the making of the closure order.  

59. Subsection (4) sets out that failure on the part of the constable to give a copy of the notice 
to any of the persons set out above shall not affect the validity of the closure notice. 

Section 25 – Application to sheriff 

60. Subsections (1) and (2) require that once the police have served the closure notice, a 
senior police officer must apply to the sheriff for a closure order to be made. Subsection (3) sets 
out when the police must make this application and subsection (4) contains a provision for the 
sheriff to allow late applications. Subsection (5) sets out what is required in an application, 
which must include a specification of the premises in respect of which the closure order is sought 
and the grounds on which the application is made. 

Section 26 – Closure orders 

61. Subsections (1) to (3) set out the scope of a closure order including a limitation that a 
closure order may be made only in respect of all or any part of the premises that are the subject 
of the a closure notice; and a provision allowing the sheriff to rule on matters of access at the 
premises specified in the order.  The effect of a closure order is that the premises specified in the 
order are closed to all persons for such period not exceeding 3 months as is specified in the 
order. 

90



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 11  

Section 27 – Application: determination 

62. This section sets out the process the sheriff must go through before making a closure 
order in respect of premises. 

63. Subsection (2) sets out the conditions that must be met before the sheriff makes an order. 
The sheriff must be satisfied that a person has engaged in antisocial behaviour on the premises 
and that the use of the premises is associated with the occurrence of significant and persistent 
disorder or significant, persistent and serious nuisance to members of the public; but also that the 
making of an order is necessary to prevent future significant and persistent disorder or 
significant, persistent and serious nuisance. 

64. Subsections (3) to (5) set out that the sheriff shall determine the application within 2 court 
days following the day on which the application is made; makes provision for the sheriff to 
postpone determination of the application, for a period of not more than 14 days following the 
day on which the application is made, to enable a person to show why a closure order should not 
be made; and sets out who is entitled to attempt to show the sheriff why a closure order should 
not be made.  Those persons are the occupier of the premises specified in the closure notice; any 
person who has control of or responsibility for those premises; and any other person with an 
interest in those premises. 

65. Subsection (6) provides that where the sheriff postpones determination of an application 
the sheriff may order that the closure notice continues in effect until the determination of the 
application. 

Section 28 – Enforcement 

66. Subsections (1) to (3) provide that, after a closure order is made, a constable or any other 
person authorised by the chief constable may enter the property and secure it against entry by 
any other person or to carry out essential maintenance or repairs. Proof of identity and 
authorisation and the use of reasonable force are also provided for.  

Section 29 – Extension 

67. Subsections (1) to (3) set out that the sheriff may make an order extending a closure order 
for a further period not exceeding three months; the maximum period for an order to be in force 
(it cannot exceed 6 months in total); and the conditions that must be met before an application 
for an extension is allowed by the sheriff. 

Section 30 – Revocation 

68. Subsection (1) provides for revocation of the order where the court is satisfied that it is no 
longer necessary to prevent the occurrence of significant and persistent disorder or significant, 
persistent and serious nuisance. Subsection (2) sets out who can apply to the sheriff to have the 
order revoked. 
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Section 31 – Access to other premises 

69. Subsections (1) to (4) provide for the court to make an order allowing access to the 
building in which the closed premises are located. The subsections set out who can apply for 
such access; when such an application can be made; and the process for dealing with such 
applications. 

Section 32 – Reimbursement of expenditure 

70. Subsections (1) to (4) make provision for the court, upon application from a police 
authority or a local authority, to make an order for the reimbursement of relevant expenditure 
incurred in clearing, securing or maintaining the premises from the owner of the premises. 
Subsection (2) sets out when such an application must be made and subsection (3) the persons on 
whom the application shall be served. 

Section 33 – Appeals 

71. Subsections (1) to (6) provide for the making of appeals in respect of orders under this 
Part. Subsection (1) sets out who can appeal against closure orders and extensions of closure 
orders and subsection (2) sets out who can appeal a decision to refuse to make a closure order. 
Subsections (3) to (5) clarify the persons who may appeal a decision to make or refuse an order. 

Section 34 – Offences 

72. Subsections (1) to (4) set out that if without reasonable excuse a person remains on or 
enters premises in contravention of a closure order or notice or obstructs an authorised person 
who has entered the premises to secure it or carry out essential repairs, they will be guilty of an 
offence, which could result in a fine, or imprisonment or both.  While subsection (2) – setting out 
that it is an offence to obstruct an authorised person – applies only to an authorised person, 
section 41 of the Police (Scotland) Act 1967 protects constables in a similar way. 

Section 35 – Procedural rules 

73. This section sets out that proceedings under this part are civil proceedings for the 
purposes of section 32 of the Sheriff Courts (Scotland) Act 1971. 

Section 36 – Interpretation of Part 4 

74. Section 36 provides interpretation of Part 4. 

PART 5 –NOISE NUISANCE 

Section 37 – Application of noise control provisions to local authority areas 

75. Section 37 enables a local authority to adopt the noise control provisions in Part 5 of the 
Bill. 
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76. Subsection (1) applies the noise control provisions set out in sections 39 to 42 of the Bill 
to the local authority area if the local authority resolves that the provisions should apply to its 
area.  

77. Subsection (2)(a) provides that if a local authority resolves to apply the noise control 
provisions to its area, there must be a period of 3 months before the provisions take effect  (the 
“commencement date”).  

78. Subsection (2)(b) requires a local authority to specify the periods of the week on which 
the noise control provisions will apply in the local authority area. This is known as the “noise 
control period”. 

79. Subsection (3)(a) gives a local authority discretion to specify a noise control period for 
the whole week if they decide to adopt 24 hours per day, 7 days a week as the noise control 
period.  

80. Subsection (5) requires advance notification of the resolution, at least 2 months before the 
commencement date, to Scottish Ministers and by way of a notice in a local newspaper. 
Subsection (6) specifies what must be contained in the notice. 

Section 38 – Revocation or variation of resolution under section 37 

81. This section allows a local authority to revoke or vary any resolution made under section 
37. 

Section 39 – Investigation of excessive noise from a dwelling  

82. Section 39 sets out the duties of a local authority and its officers in relation to the 
investigation of noise from a dwelling.  

83. Subsection (1) places a discretion on a local authority to investigate the emission of 
excessive noise from a dwelling, without a specific complaint being received.  

84. Subsection (2) requires a local authority to ensure that a complaint of excessive noise 
during a noise control period is investigated by an officer of the local authority. 

85. Subsection (3) enables a complaint to be made by any means. 

86. Subsection (4) enables a local authority officer, having undertaken an investigation, to 
serve a notice under section 40, if the local authority officer is satisfied that noise is being 
emitted from the offending dwelling during a noise control period, and the noise, if measured 
from a relevant place, would or might exceed the permitted level.  

87. Subsection (5) provides that it is for the local authority officer, when making the 
assessment under subsection (4), to decide whether any noise, if measured from a relevant place, 
would or might exceed the permitted level. 
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88. Subsection (6) makes provision for a situation where one local authority receives a 
complaint and the offending dwelling is situated in another local authority area. It enables the 
local authority which receives the complaint to apply the noise control provisions as if the 
offending dwelling were situated in its area.  

Section 40 – Warning notices 

89. Section 40 makes provision for the issue of a warning notice. 

90. Subsection (1) requires a notice issued under this section (referred to as a “warning 
notice”) to state that: 

� the local authority officer considers that noise is being emitted from the offending 
dwelling during a noise control period;  

� the local authority officer considers that the noise exceeds, or may exceed the 
permitted level, as measured from a relevant place; and 

� the person responsible may be guilty of an offence. 

91. Subsection (2) provides that the period specified in the warning notice must begin not 
earlier than 10 minutes after the time when the notice is served, and must end at the relevant 
time. Subsection (3) defines this as either the end of the noise control period as prescribed by the 
local authority or the point where the permitted noise level ceases to be applicable.  

92. Subsection (5) requires a warning notice to be served at the offending dwelling, if it is not 
reasonably practicable to locate the “responsible person”, as defined in subsection (7). 

93. Subsection (6) requires the notice to state the time at which it is served. 

Section 41 – Offence where noise exceeds permitted level after service of notice 

94. Subsection (1) provides that an offence is committed, if after service of a warning notice, 
noise still exceeds the permitted level.  

95. Subsection (2) provides that a person guilty of an offence is liable on summary 
conviction to a fine not exceeding level 3 on the standard scale (currently £1,000).   

96. Subsection (3) provides a defence for a person charged with an offence to show that there 
was a reasonable excuse for the act, default or sufferance in question.  

97. Subsection (4) makes provision for it to be lawful to convict a person for an offence 
under this section on the evidence of one witness and evidence of the measurement of noise from 
any device is not admissible unless it is from an approved device and any conditions to which 
that approval was subject have been satisified. 

94



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 15  

Sections 42 – Fixed penalty notices 

98. Section 42 makes provision for the content of and procedure relating to the issue of fixed 
penalty notices (“FPNs”).  

99. Subsection (1) provides that where a “relevant officer” has reason to believe that a person is 
committing or has just committed an offence, the relevant officer may serve on that person a 
FPN. 

100. Subsection (2) defines a “relevant officer” as either an officer of a local authority (e.g. an 
environmental health officer or community warden) or a police constable. 

101. Subsection (3) provides that only one FPN may be issued to a person in respect of noise 
emitted from a dwelling during the period specified in the warning notice.  

102. Subsections (4) and (5) allow a FPN to be given to a person by delivering the FPN to that 
person. However if it is not reasonably practicable to deliver the FPN to the person, the FPN may 
be addressed to the person, and left at the offending dwelling.  

103. Subsections (6) and (7) make provision for the content of FPNs. 

104. Subsection (10) specifies the amount of the fixed penalty at £100. The power to vary this 
amount by order is contained in section 46(4). 

105. Subsection (11) requires the fixed penalty to be paid to the local authority which 
investigated the noise and issued the warning notice. 

Section 43 – Permitted level of noise 

106. Subsection (1) gives Scottish Ministers the power, by directions, to determine the 
maximum level of noise which may be emitted from a dwelling (“the permitted level”). 

107. Subsection (2) provides that the permitted level is that level applicable to noise measured 
from within any relevant place. The level of noise is to be measured by a device, approved in 
terms of section 44, used in accordance with any conditions subject to which the approval was 
given. 

108. Subsection (3) enables different permitted levels to be determined for different 
circumstances and for different periods of the day, week, year, and areas within a local authority 
area.  

Section 44 – Approval of measuring devices 

109. Section 44 provides the procedures and conditions for Scottish Ministers to approve 
sound measuring devices.  
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Section 45 – Power to provide funds to local authorities 

110. Section 45 makes provision for Scottish Ministers to fund local authorities who wish to 
adopt the noise nuisance provisions. 

Section 46 – Fixed penalty notices: supplementary 

111. Section 46 contains supplementary provisions concerning FPNs. 

112. Subsection (1) enables Scottish Ministers by order to specify the form in which a FPN 
must be issued. 

113. Subsection (2) provides that proceedings for the offence cannot be instituted before the 
end of a period of 28 days following the date of service of the notice, and the person cannot be 
convicted of the offence if the person pays the fixed penalty before the end of that period. 
Furthermore it provides that a person may be convicted of a further offence under section 41 for 
noise emitted from the dwelling after the FPN is served but before the end of the period specified 
in the warning notice. 

114. Subsection (3) would apply in the event of proceedings for an offence under section 41. It 
enables evidence of the payment or non-payment of a fixed penalty before the end of any period 
to be produced.  

115. The effect of subsection (5) is to enable a local authority to retain the proceeds of FPNs 
payable to it (in the same way as for district court fines). 

Section 47 – Powers of entry and seizure of equipment used to make noise unlawfully 

116. Section 47 provides a local authority officer with the power on obtaining the necessary 
warrant to enter premises and seize and remove any equipment used in the emission of noise 
above permitted levels.  

117. Subsection (2) confers a general power on a local authority officer to seize and remove 
equipment. 

118. Subsections (4) and (5) enable a local authority officer to obtain a warrant to enter 
premises, and subsection (6) allows the officer to be accompanied by any person or equipment as 
necessary. 

119. Subsection (7) creates an offence of wilful obstruction of any person exercising powers 
under this section, and subsection (8) specifies the penalty in relation to that offence. 

Schedule 1 – Powers in relation to equipment seized under section 47 

120. Schedule 1 makes further provision in relation to the seizure of equipment. Paragraph 2 
allows for the retention of equipment in certain circumstances. Paragraph 3 allows for the 
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forfeiture of equipment where a person has been convicted of a noise offence. Paragraph 4 
enables a person to seek delivery of equipment, including a person who owns that equipment but 
is not responsible for the noise offence. Paragraph 5 confers on a court the general power to 
return equipment and paragraph 6 in circumstances where no proceedings are taken. 

Section 48 – Interpretation of Part 5 

121. Section 48 provides interpretation for Part 5. 

PART 6 – THE ENVIRONMENT 

Section 49 – Offences under section 33 of the Environmental Protection Act 1990: fixed 
penalty notices 

122. Section 33 of the Environmental Protection Act 1990 (“the 1990 Act”) is the statutory 
provision criminalising fly-tipping, and sets out penalties for that offence. 

123. The 1990 Act envisages only pursuit through the prosecution system as a penalty for fly-
tipping. Section 49 of the Bill, which inserts a new section 33A into the 1990 Act, makes 
provision for the payment of a fixed penalty fine as an alternative to prosecution for fly-tipping 
offences.  

124. Under subsection (1) of the new section 33A of the 1990 Act, as read with subsection 
(11), an authorised officer of a local authority, a police constable or an officer of SEPA (as the 
waste regulation authority), on observing a fly-tipping offence being committed, has the power 
to give the offender a notice inviting the offender to pay a fixed penalty.  

125. Subsections (2) to (7) of section 33A set out the procedure for issuing a fixed penalty 
notice. It is administered by the local authority in whose area the offence occurred. In terms of 
subsection (2), a duplicate of the notice is given to the local authority to process. If payment is 
made within 14 days then, in terms of subsection (3), no further proceedings will be instituted in 
relation to that offence. Subsection (4) makes provision for what the fixed penalty notice must 
contain and, as read with subsection (5), for the payment of the fixed penalty to which the notice 
relates. Subsection (6) permits Scottish Ministers to prescribe by order the form of fixed penalty 
notices. Under subsection (10), the local authority keeps the proceeds of fixed penalties, as 
occurs at present in the case of fines imposed by the district courts.  

126. If the fixed penalty fine is not paid, the alleged offender will be reported to the Procurator 
Fiscal for consideration of prosecution.  Subsection (9) simplifies evidential requirements for 
demonstrating that the offender was given the opportunity to pay a fixed penalty notice but did 
not pay the fixed penalty within the time required. 

127. In terms of subsection (7) of section 33A, the level of fixed penalty fine will initially be 
£50.  However, Scottish Ministers have the power, under subsection (8), to vary this amount by 
order.  
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128. The definition of “authorised officer” in subsection (11) of section 33A, as read with 
subsection (1), seeks to ensure that is the authorised officer of the local authority in the area 
where the offence is committed who has the power to issue the fixed penalty notice.  The “proper 
officer” in terms of the Local Government (Scotland) Act 1973 is the individual who has 
financial oversight of the relevant local authority’s affairs.  

Section 50 – Litter: power of constables to issue fixed penalty notices 

129. This section amends section 88 of the 1990 Act to give police constables, as well as 
authorised officers of the local authority (as at present), the power to issue fixed penalty notices 
in respect of littering offences (under section 87 of that Act). The subsequent administration will 
remain exactly as it is at present.  

Section 51 – Directions in respect of duty under section 89 of the Environmental Protection 
Act 1990 

130. Under section 89(1) and (2) of the Environmental Protection Act 1990 a number of 
bodies have duties in respect of litter clearance. Bodies or individuals responsible for “relevant 
land” must clear it of litter, so far as is practicable. “Relevant land” includes public open spaces, 
roads, railways, the grounds of educational institutions, areas of Crown land, and other areas 
which local authorities designate as part of litter control areas.  In this explanatory note such 
bodies are referred to as “duty bodies”. In discharging their duties, duty bodies must have regard 
to a code of practice prepared by Ministers under section 89(7). 

131. Subsection (2) of section 51 of the Bill, which inserts new subsections (6A) to (6C) into 
section 89 of the 1990 Act, gives Scottish Ministers the power to supplement the existing code of 
practice with specific directions to duty bodies for the purpose of securing compliance with those 
duties. The new subsection (6B) makes it compulsory for those bodies to comply with any such 
directions. The new subsection (6C) permits the directions to address particular litter problems, 
or particular areas, in detail, thus enabling them to give more focussed guidance in the 
performance of the litter clearance duty than the code of practice is able to.  

132. Under section 91 of the 1990 Act, any person aggrieved by the defacement by litter or 
refuse of relevant land may, having given notice to the relevant duty body, apply to the sheriff 
court for a litter abatement order instructing that body to carry out its duty by clearing the litter 
or refuse away. Moreover, under section 92 of that Act, a local authority (as the litter authority) 
may issue a litter abatement notice to any other duty body, where the local authority feels that 
duty is not being adequately performed, requiring it to do so. Non-compliance with a section 91 
litter abatement order or a section 92 litter abatement notice is an offence. Subsections (3) and 
(4) of section 52 of the Bill, through amendment of sections 91(11) and 92(8), enable any 
directions issued under section 89(6A) to be admissible in evidence in these proceedings. 

Section 52 and schedule 2 – Penalties for certain environmental offences 

133. Section 52 of the Bill introduces schedule 2, which contains amendments relating to 
penalties for certain environmental offences. They relate to: 
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� offences under the Sewerage (Scotland) Act 1968, involving harm to, or impairment 
of, the working of sewerage or sewage treatment; 

� offences causing or allowing the water environment to become polluted (these 
offences are currently set out in the Control of Pollution Act 1974, which will be 
superseded in due course by a new regulatory framework under the Water 
Environment and Water Services (Scotland) Act 2003); 

� offences involving harm to the general environment under the Environmental 
Protection Act 1990 or giving rise to a statutory nuisance; 

� failing to observe regulations for industrial pollution control under the Pollution 
Prevention and Control Act 1999. 

134. The maximum fine currently applicable to the above, on summary conviction, is £20,000. 
The effect of the amendments to those provisions in schedule 2 to the Bill is to double the fine on 
summary conviction for all these offences to £40,000. 

PART 7 – HOUSING: ANTISOCIAL BEHAVIOUR NOTICES 

Section 53 – Antisocial behaviour notices 

135. Section 53 permits a local authority to serve an antisocial behaviour notice on the 
landlord of a relevant house if any person who occupies the house under a tenancy or occupancy 
agreement or visits the house is engaging in antisocial behaviour at or in the locality of the 
house.  The relevant house must be in the local authority’s area and in terms of the interpretation 
section (section 64) is a house owned by a private landlord. 

136. Under subsection (3) of the section the antisocial behaviour notice must describe the 
antisocial behaviour which has led to the serving of the notice and require the landlord to take 
specified action within a specified period.  The subsection requires the notice to state the 
consequences of a failure to take the action, and to inform the landlord of the right to request a 
review. 

137. Subsection (4) requires the local authority to send a copy of the notice to any agent of the 
landlord of whom it is aware, and subsection (5) provides the local authority to publish the notice 
where it cannot identify the landlord and for service of the notice at the house and at the 
landlord’s last known address if the current address is not known. 

Section 54 – Review of antisocial behaviour notice 

138. Section 54 gives the landlord a right for the notice to be reviewed by the local authority 
provided the landlord applies for a review within 21 days of the service of the notice or such 
longer period as the local authority may allow. 

Section 55 – Internal procedure on review   
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139. Section 55 provides that the review must be conducted by a person who was not involved 
in the decision to issue the notice and who is senior to the person who made that decision.  The 
reviewer may confirm, vary or revoke the notice and may suspend the notice pending completion 
of the review.  The local authority must notify the landlord of the outcome of the review and the 
reasons for that outcome.  

Section 56 – Failure to comply with notice: order as to rental income  

140.  Section 56 provides that the sheriff may make an order that no rent or other 
consideration shall be payable or exigible for occupation of the house if the local authority 
applies for such an order and the sheriff is satisfied both that the landlord has failed to comply 
with the antisocial behaviour notice and that it would not have been unreasonable for the 
landlord to have done so.  The sheriff can also make incidental orders. 

Section 57 – Orders under section 56: revocation and suspension  

141. Section 57 allows the sheriff to revoke or suspend an order as to rental income made 
under section 56 on application by the local authority or the landlord, if the sheriff is satisfied 
either that the action specified in the antisocial behaviour notice has been taken or that it is 
unreasonable for the order to continue. 

Section 58 – Failure to comply with notice: management control order  

142. Section 58 provides that the sheriff may make a management control order if the local 
authority applies for such an order and the sheriff is satisfied that the landlord has failed to 
comply with the antisocial behaviour notice, that it would not have been unreasonable for the 
landlord to have done so and that such an order is necessary to enable the antisocial behaviour 
described in the notice to be dealt with.  A management control order transfers to the local 
authority for a period not exceeding 12 months the rights and obligations of the landlord under 
the tenancy or occupancy arrangements existing at the time of the order, and makes such other 
incidental provision as the sheriff considers necessary.  The section also gives effect to schedule 
3. 

Schedule 3 – Management control orders  

143. Schedule 3 makes detailed provision for management control orders in connection with 
the effect of the order on occupants, the keeping of accounts by the local authority, the making of 
regulations to govern expenditure recoverable by the local authority from the landlord, the 
recovery of rent arrears from the tenant, the delegation by the local authority of management 
functions to third parties and the requirement for the landlord to obtain the local authority’s 
approval to re-let part of shared accommodation while it is subject to an order. 

Section 59 – Management control order: notification  

144. Section 59 requires the local authority to inform the landlord and the tenant, or the 
occupant under an occupancy arrangement, of the making of the order and to send a copy to any 
known agent. 
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Section 60 – Management control order: revocation  

145. Section 60 allows the sheriff to revoke a management control order on application by the 
local authority or the landlord in like manner as for the revocation of an order as to rental income 
under section 57.   

Section 61 – Management control order: notification of revocation 

146. Section 61 requires that when a management control order has been revoked, the party 
which applied for the revocation (which could be the local authority or the landlord)  notifies the 
other party and the occupiers.  This avoids an interruption in the management responsibility for 
the property through lack of awareness. 

Section 62 – Failure to comply with notice: action by authority at landlord’s expense 

147. Section 62 provides that a landlord who fails to comply with an antisocial behaviour 
notice shall be liable for the local authority’s expenses, including administrative costs, in taking 
such steps as the local authority considers necessary to deal with the behaviour described in the 
antisocial behaviour notice, where those steps are a consequence of the landlord’s failure to 
comply. 

Section 63 – Failure to comply with notice: offence 

148. Section 63 provides that a landlord who has failed unreasonably to comply with an 
antisocial behaviour notice shall be guilty of an offence and liable on summary conviction to a 
fine not exceeding level 5 on the standard scale (currently £5,000). 

Section 64 – Interpretation of Part 7 

149. Section 64 defines landlord, occupancy arrangement and relevant house so that the 
provisions in this Part relate to houses which are the subject of formal tenancies and the full 
range of formal and informal occupancy arrangements including shared accommodation.  
However, it excludes properties owned by local authorities, registered social landlords, Scottish 
Homes, care accommodation regulated by the Scottish Care Commission and other more minor 
categories of property not regarded as a house for the purposes of licensing houses in multiple 
occupation.  It also defines antisocial behaviour as, for the purposes of this Part, affecting 
persons in or in the locality of the relevant house. 

PART 8 – HOUSING: REGISTRATION AREAS 

Section 65 – Designation of registration areas 

150. Section 65 provides that, to designate an area, the local authority must consider that 
persons occupying relevant houses in the area are persistently engaging in antisocial behaviour 
and that the use of the registration powers is likely to prevent or reduce that behaviour.  Relevant 
houses are defined in section 75 as explained in paragraph 162.  The behaviour must affect 
people in the locality of the relevant house.  The local authority must consult affected landlords 
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and any agents of whom it is aware and such other persons as it thinks fit, and must consider any 
resulting representations before making a designation. 

Section 66 – Notice of designation 

151. Section 66 provides for a designation notice to be published and sent to the people 
consulted.  The section prescribes the contents of the notice and provides for Scottish Ministers 
to make further provision as to the procedure and the form and content of the notice by 
regulations. 

Section 67 – Duration, review and revocation of designation  

152. Section 67 provides that the designation shall come into force 3 months after being made.  
The local authority shall specify how long it will have effect, up to a maximum of 5 years, and is 
also required to keep under review the need for registration to continue.  When the designation is 
in the local authority’s view no longer needed it must be revoked. 

Section 68 – Notice of revocation of designation  

153. Section 68 provides that a revocation notice must be published and sent on a similar basis 
as applies to the notice of designation under section 66, allowing for the possibility that there 
may at this stage be others whom it would be appropriate to notify. 

Section 69 – Registration of relevant houses within designated area 

154. Section 69 allows a landlord to apply for registration within 3 months of the designation 
(or longer if the local authority so decides in individual cases).   

155. The section provides for the local authority to determine and charge a registration fee but 
allows Ministers to make regulations in relation to fees.  No fee is payable for registering a house 
in multiple occupation which is already licensed. The section also specifies the details that must 
be included in the application and requires changes to be notified to the local authority by the 
person who applied for registration . 

Section 70 – Registration and its consequences  

156. Section 70 requires a local authority to register a property in response to an application 
unless it has reasonable cause to believe that the landlord will fail to comply with registration 
conditions or specific requirements.  Properties which are the subject of a current registration 
under a previous designation will be treated as registered under the new designation.  The section 
requires the local authority to maintain a register, deleting properties which are no longer 
relevant, and provides for the register, including the details required in the application, to be 
open for public inspection. 

157. The section imposes a duty on landlords of registered property to comply with 
registration conditions determined by the local authority in connection with the management of 
antisocial behaviour in the designated area, and with any specific directions made by the local 
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authority in relation to the property.  Such specific directions require the landlord to take specific 
steps that the local authority considers to be necessary or expedient for preventing or reducing 
antisocial behaviour.   

 Section 71 – Offences 

158. Section 71 makes it a criminal offence to knowingly be a landlord of a property which 
should be registered and is not, unless an application has been made and not yet processed.  It 
will be a defence that the landlord is taking all reasonable steps to withdraw the property from 
private letting.  The section also makes it a criminal offence for the landlord to fail to comply 
with a registration condition or a specific direction.  The penalty for these offences is a fine not 
exceeding level 5 on the standard scale (currently £5,000). 

Section 72 – Order that no rent payable  

159. Section 72 provides that the sheriff may make an order that no rent or other consideration 
shall be payable or exigible for occupation of the house if the local authority applies for such an 
order and the sheriff is satisfied that in all the circumstances the order would be appropriate, and 
either the house is not registered when it should be, or the landlord has failed to comply with a 
registration condition or a specific direction.  The sheriff can also make incidental orders. 

Section 73 – Appeals 

160. Section 73 provides for appeal to the sheriff against a decision to refuse registration or 
against the terms of a specific direction.  The section also allows the sheriff to suspend the effect 
of sanctions under sections 71 or 72 while the appeal is in progress. 

Section 74 – Amendment of Housing (Scotland) Act 1988  

161. Section 74 is relevant to both Parts 7 and 8 of the Bill.  Under the Housing (Scotland) Act 
1988, antisocial behaviour is a ground for seeking possession under an assured or short assured 
tenancy, but only on condition that the lease specifically provides for it to be such a ground.  The 
section removes that condition. 

Section 75 – Interpretation of Part 8  

162. Section 75 defines landlord, occupancy arrangement and relevant property so that the 
provisions in this Part relate to properties which are the subject of formal tenancies and the full 
range of formal and informal occupancy arrangements including shared accommodation.  
However, it excludes properties owned by local authorities, registered social landlords, Scottish 
Homes, care accommodation regulated by the Scottish Care Commission and other more minor 
categories of property not regarded as a house for the purposes of licensing houses in multiple 
occupation.  It also excludes properties which are subject to a management control order in terms 
of section 58 and are therefore being managed by the local authority.  The section defines 
antisocial behaviour as, for the purposes of this Part, affecting persons in or in the locality of the 
relevant property. 
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PART 9 – PARENTING ORDERS 

Section 76 – Parenting orders 

163. Section 76 provides for parenting orders to be made by the sheriff.  An order will direct a 
parent as to how he or she should behave in respect of their child.  A parenting order may last for 
up to 12 months and the parent subject to the order must comply with the requirements of it for 
that whole period.  Further, an order will include a requirement to attend counselling or guidance 
as directed by a local authority supervising officer for a maximum period of 3 months during the 
period of the order unless the parent has previously been the subject of a parenting order.  In that 
situation the guidance/counselling requirement is not mandatory. 

164. Subsection (4) provides that an order, or directions made under the order, should not, as 
far as is practicable, conflict with the parent’s religious beliefs or with their work or educational 
commitments. 

165. The reference in subsection (6) to an “education establishment” as defined in the 
Education (Scotland) Act 1980 means a school, college or university. 

Section 77 – Applications 

166. Section 77 provides that a parenting order may be made by a court on the application of 
the Principal Reporter to the children’s panel or the local authority for the area in which the child 
of the parent normally resides.  Subsection (1) provides that a court may not make a parenting 
order until it has been notified by Scottish Ministers that the local authority has put in place the 
necessary arrangements for the operation of parenting orders in that area. 

167. Subsection (2) provides that a local authority may apply for a parenting order on one of 
two grounds.  The first ground is that the child has engaged in antisocial behaviour and that the 
order is desirable in the interests of preventing further such antisocial behaviour by the child.  
The second is that the child has engaged in criminal conduct and that the order is desirable in the 
interests of preventing  further such criminal conduct by the child.   

168. Subsection (3) provides that the Principal Reporter may apply for a parenting order on 
one of three grounds: the two grounds set out above on which a local authority may apply plus 
another ground that the order is desirable in the interests of improving the welfare of the child.   

169. Subsection (8) provides that an application for a parenting order shall be made by 
summary application to the sheriff court for the area in which the parent normally resides.   

170. Subsection (9) requires the Principal Reporter and the local authority to consult the other 
before making an application for a parenting order. 

Section 78 – Procedural requirements 

171. Section 78 regulates the procedure the court must follow in determining an application 
for a parenting order.  It requires the court to give the parent and child – where that is appropriate 
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given his or her age and maturity – an opportunity to express their views about the application.  
Where the parent is present it provides that the court must explain in ordinary language the effect 
of the order as well as the consequences of breaching the order and the opportunities in relation 
to review and appeal of the order.  The court must also obtain information about the family and 
the likely effect of the order on it. 

Section 79 – Considerations relating to making of order 

172. Section 79 provides for the considerations the court must take into account when deciding 
whether to make a parenting order and what the content of the order should be.  Subsection (2) 
provides that the court must have particular regard to any views expressed by the child and the 
information it gained about the circumstances of the family.  The court must also consider the 
behaviour of the parent who is proposed to be subject to the order.  This provision will allow the 
court to take into account whether a parent has been offered and engaged with voluntary support 
in relation to their parenting skills. 

173. Subsection (3) provides that the welfare of the child concerned should be the court’s 
paramount consideration in determining whether to make an order and what the content of an 
order should be. 

Section 80 – Notification of making of order 

174. Section 80 provides for the arrangements for notification of the making of an order.  
Where the parent is in court when the order is made the clerk of court will give him or her a copy 
of the order there and then.  In any other situation the clerk must send a copy of the order to the 
parent by registered post or recorded delivery.   

175. Subsection (2) provides that an acknowledgement or certificate of posting issued by the 
postal operator shall be sufficient proof of the proper delivery of the order.   

176. Subsection (3) provides that ‘postal operator’ in this context means a person who 
provides the service of conveying postal packets from one place to another by post or any of the 
incidental services of receiving, collecting, sorting and delivering such packets. 

Section 81 – Review of order 

177. Section 81 sets out the arrangements for review of a parenting order.  Subsection (1) 
provides that on application for a review the court may revoke the order or vary it by deleting or 
adding any requirement it contains.  This power to vary also includes the power to amend the 
time during which a parent must undertake counselling or guidance, subject to the maximum 
period of 3 months set out in section 76. 

178. Subsection (2) provides that the parent, the child or the local authority for the area in 
which the parent resides (which will be the authority supervising the order) may apply for a 
review. 
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179. Subsection (4) provides for the situation where a parent moves to another part of Scotland 
outwith the jurisdiction of the sheriff court which made the parenting order.  In that situation, 
and if it is appropriate to do so, the court may specify another sheriff court as the court which 
will deal with applications for review or revocation of the order. 

Section 82 – Appeals 

180. Section 82 sets out the arrangements for appeals in relation to certain decisions made in 
relation to parenting orders.  It provides that an interlocutor varying or refusing to vary a 
parenting order or making a parenting order in the course of proceedings for an antisocial 
behaviour order under section 12 is an appealable interlocutor.  The effect of this is that where 
the sheriff makes decisions which vary or refuse to vary a parenting order or make an order 
under section 12 those decisions of the sheriff may be appealed to the sheriff principal.  In 
general the terms of section 27 and 28 of the Sheriff Courts (Scotland) Act 1907 will apply to 
decisions made by the sheriff in relation to parenting orders.  These provisions generally set out 
the circumstances in which an appeal against the decision of the sheriff can competently be 
appealed to the sheriff principal or the Court of Session. 

Section 83 – Failure to comply with order 

181. Section 83 provides that failure without reasonable excuse to comply with a parenting 
order is an offence and that the penalty for that offence shall be a fine not exceeding level 3 on 
the standard scale (currently £1,000).  This section should be read in conjunction with the 
amendments to the Criminal Procedure (Scotland ) Act 1995 in schedule 4 which provide that if 
a fine imposed under this section is not paid a court shall impose a supervised attendance order.  
Only where that supervised attendance order is breached will the court have its normal powers of 
sentence – including imprisonment – available to it.   

182. Subsection (3) requires the court to take into account the welfare of any child of the 
parent subject to the order in determining what sentence to impose for failure to comply with a 
parenting order. 

Section 84 – Power of court to direct reporter to consider application for parenting order 

183. Section 84 provides that in any proceedings, except applications for antisocial behaviour 
orders or for a parenting order itself, a court may require the Principal Reporter to consider 
whether to apply for a parenting order under this Part.  The court would do so where it appears to 
the court from those proceedings that a parenting order might be appropriate. 

 

Section 85 – Guidance 

184. Section 85 provides that any person or body, other than a court, discharging any functions 
in relation to parenting orders shall have regard to guidance issued by Scottish Ministers. 
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Section 86 – Amendment of Children (Scotland) Act 1995 

185. Section 86 provides for a new section to be added to the Children (Scotland) Act 1995.  
The effect of that new section is to allow a children’s hearing, when considering the case of a 
child referred to it, to require the Principal Reporter to make an application for a parenting order 
in relation to a parent(s) of the child concerned.   

186. Subsection (3) of the new section provides that the children’s hearing must, when making 
such a requirement of the Reporter, specify the parent(s) in respect of whom the application 
should be made and which of the three grounds for parenting orders the application should be 
based upon. 

Section 87 – Interpretation of Part 9 

187. Section 87 provides for the meaning to be given to various terms used in the rest of Part 
9.  It provides that a child in relation to Part 9 is a person under the age of 16.  It also provides 
that a parent for the purposes of Part 9 – i.e. those in respect of whom a parenting order is 
competent – is a natural person who has parental responsibilities in relation to a child in terms of 
Part I of the Children (Scotland) Act 1995.  That includes the child’s genetic mother, the genetic 
father where he was married to the mother at the time of conception or where he has 
subsequently acquired parental responsibilities and any other person who has acquired parental 
responsibility for the child in terms the Children (Scotland) Act 1995.  This definition excludes a 
local authority. 

PART 10 – FURTHER CRIMINAL MEASURES 

Section 88 – Antisocial behaviour orders  

188. Section 88 provides that a court may impose an antisocial behaviour order instead of, or 
in addition to any sentence where the person is convicted of an offence involving antisocial 
behaviour.  The court must be satisfied that the making of an antisocial behaviour order is 
necessary for the purpose of protecting other persons from further antisocial behaviour by the 
offender and that the offender was aged 12 years or more at the time of the offence.  The 
standard for imposing an antisocial behaviour order as part of the sentence is on the balance of 
probabilities. 

189. The definition of antisocial behaviour inserted at section 234AA(3) of the Criminal 
Procedure (Scotland) Act 1995 is the same as the definition used in the general interpretation 
section of the Bill (section 110(1)). 

Section 89 – Community reparation orders 

190. Section 89 inserts a new section 245K into the Criminal Procedure (Scotland) Act 1995 
(“the 1995 Act”), to make available to courts a new community sentence to be known as a 
community reparation order.  The new order will be confined to summary proceedings cases, 
where the offender is aged between 12 and 21 and where the offence contains an element of 
defined antisocial behaviour.  An order will require the offender to carry out such tasks as the 
supervising officer, who will be appointed by a local authority, may direct for a specified number 
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of hours  (between 10 and 100 hours). Courts will  require to explain in ordinary language the 
purpose and effect of the order, including the consequences of non-compliance. The supervising 
officer will require to ensure that the offender’s religious beliefs and employment or educational 
needs are not prejudiced. 

191. Insertion by section 89 of a new section 245L into the 1995 Act sets out the arrangements 
for notification to the offender and the local authority of details of the order. New section 245M 
makes provision for continuation of the order where it has not been completed within the normal 
12 months period. New section 245N gives courts powers, where it appears that non-compliance 
has occurred, to cite the offender to appear in court or to order a warrant for his or her arrest.  
New section 245P sets out the power of courts in relation to extending, varying or revoking the 
order. The court will have the ability to extend the normal period of 12 months for completion of 
the order, to vary the number of hours specified, to revoke the order or to sentence the offender 
in any manner which would have been available to the court at the time of imposing the order. 

Section 90 – Restriction of liberty orders 

192. Section 90 and schedule 4, paragraphs 3(5) to 3(7) amend provisions relating to 
restriction of liberty orders in the Criminal Procedure (Scotland) Act 1995. 

193. Section 90 amends section 245A(1) of the Criminal Procedure (Scotland) Act 1995 by 
removing the minimum age limit under which the court cannot currently impose a restriction of 
liberty order..  The amendment has the effect of providing the court with the power to impose a 
restriction of liberty order on offenders aged under 16 years.  

194. Restriction of liberty orders were introduced in Scotland by section 5 of the Crime and 
Punishment (Scotland) Act 1997.  An order may require an offender to be restricted to a 
specified place for up to 12 hours per day or restricted from a specified place for up to 24 hours 
per day, or both, for a maximum period of 12 months.  Compliance with a restriction of liberty 
order is monitored electronically.  Section 50(3) of the Criminal Justice (Scotland) Act 2003 
made provision for a restriction of liberty order to be imposed  as a direct alternative to custody.  

195. Paragraph 3(5) of schedule 4 makes consequential amendments to section 245D of the 
1995 Act dealing with combination of a restriction of liberty order with other orders.  Section 
245D subsections (1)(b) and (3) are amended to ensure that a restriction of liberty order cannot 
be combined with a drug treatment and testing order in respect of offenders aged under 16 years. 
For those aged under 16 years old the court may only combine a restriction of liberty order and a 
probation order.  

196. Paragraph 3(6) of schedule 4 amends section 245E(1)(b) of the 1995 Act to insert the 
word “apply” after the word “court” where it first occurs.  This word was omitted by a previous 
amendment to this section effected by section 43(3) of the Criminal Justice (Scotland) Act 2003. 

197. Paragraph 3(7) of schedule 4 amends section 245G (2) of the 1995 Act to insert the word 
“of” after the word “disposing”.  This word was omitted by a previous amendment to this section 
effected by paragraph 4 (2) of Schedule 6 to the Crime and Disorder Act 1998. 

108



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 29  

Section 91 – Offence of selling spray paint to child 

198. Section 91 introduces a new criminal offence of selling a spray paint device to a person 
under the age of 16.  The maximum penalty for a person guilty of an offence under section 90(1) 
shall be a fine not exceeding level 3 on the standard scale, which is currently £1,000.  The 
offence will be dealt with on a summary basis.  Subsection (4) provides that it shall be a defence 
for a person charged with the offence to show they took all reasonable precautions and exercised 
all due diligence to avoid the commission of the offence.   

Section 92 – Requirement to display warning statement 

199. Section 92(1) introduces a requirement on retailers to display a notice stating that “It is 
illegal to sell a spray paint device to anyone under the age of 16.”  Subsection (4) introduces a 
new criminal offence for a failure to fulfil the requirement at subsection (1).  The maximum 
penalty for the offence under subsection (4) is a fine not exceeding level 2 on the standard scale, 
which is currently £500.  The offence will be dealt with on a summary basis. 

Section 93 – Offences under sections 91 and 92: enforcement 

200. Section 93 places a duty on local authorities to enforce, within its area, the ban on the sale 
of spray paint to under 16s and the requirement to display warning statement in premises at 
which spray paint devices are sold by retail.  Subsection (2) provides that the local authority is 
not authorised to institute proceedings for an offence under section 91(1) or 92(4). 

Section 94 – Offences under section 91 and 92: powers of entry, inspection and seizure 

201. Section 94 confers statutory powers of entry, inspection and seizure on an authorised 
officer of a local authority for the purpose of enforcing the offences under sections 91(1) and 
92(4).  Subsection (2) provides that an “authorised officer” in relation to a local authority, means 
an officer of the authority authorised in writing by it for the purposes of this section. 

PART 11 – FIXED PENALTIES 

Section 95 – Fixed penalty offences 

202. Section 95 sets out those offences, both statutory and at common law, which are fixed 
penalty offences and may therefore be the subject of a fixed penalty notice.  Scottish Ministers 
are empowered to amend the table of offences by order.   

203. Matters of prosecution of criminal offences are in the exclusive jurisdiction of the Lord 
Advocate in Scotland.  The Lord Advocate has the power to direct the police as to the 
circumstances in which a fixed penalty notice should be used or not used in respect of the 
offences where fixed penalty notices are applicable. 

Section 96 – Fixed penalty notices 

204. Section 96 provides that a police constable may issue a fixed penalty notice to a person 
aged 16 or over whom he or she believes has committed a fixed penalty offence.  It further 

109



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 30  

provides that a fixed penalty notice offers the opportunity to pay a fixed penalty – a set monetary 
amount – to discharge any liability to be convicted of the offence to which the notice relates. 

Section 97 – Amount of fixed penalty and form of fixed penalty notice 

205. Section 97 sets out that Scottish Ministers may set out the amount of the penalty payable 
for a fixed penalty offence by order.  Subsection (2) provides that the amount must not exceed 
level 2 on the standard scale (currently £500). 

206. Subsection (3) sets out what the fixed penalty notice must contain.  This includes the 
details of the offence, the amount of the fixed penalty, where it should be paid, the fact that the 
person has a right to dispute his or her guilt by asking to be tried for the offence and the period 
during which the fixed penalty may be paid or the person should exercise their right to ask to be 
tried. 

Section 98 – Effect of fixed penalty notice 

207. Section 98 sets out what happens if a fixed penalty notice is issued but not paid within the 
specified time (i.e. 28 days beginning on the day on which the fixed penalty notice is given).  
Subsections (2) and (3) provide that the person who has been issued with the fixed penalty notice 
may request to be tried for the alleged offence by giving a notice (in the manner specified in the 
fixed penalty notice) within the specified time.  In that case, it is a matter for the Procurator 
Fiscal to determine whether a prosecution is in the public interest. 

208. Alternatively, subsections (5) and (6) provide that if the penalty is not paid within the 
specified time and a request to be tried is not received, then the person issued the fixed penalty 
notice will be liable to pay a sum 150% of the amount of the fixed penalty and that increased 
amount will be treated as if it is a fine imposed by the district court. 

Section 99 – General restriction on proceedings 

209. Subsection (1) of section 99 provides that a prosecution for an offence in relation to 
which a fixed penalty notice has been issued may not be initiated until 28 days have elapsed 
from the day on which the notice was issued.  This is the period during which the person issued 
with the notice may pay the fixed penalty or exercise his or her right to ask to be tried for the 
offence. 

210. Subsection (2) provides that if the fixed penalty is paid within the 28 day period then no 
prosecution for that offence is competent. 

211. Subsection (3) provides that the restriction on prosecution within the 28 day period does 
not apply if the person issued the notice exercises their right to request to be tried for the offence. 

Section 100 – Payment of fixed penalty 

212. Section 100 makes provision in relation to payment of fixed penalties.  Subsection (1) 
provides that the fixed penalty should be paid to the clerk of the court set out in the notice. 
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213. Subsection (2) provides that payment may be made by posting a letter containing cash – 
or other form of payment – for the required amount to the proper address.  Subsection (7) 
provides that the proper address is the address described in the fixed penalty notice. 

214. Subsection (3) and (4) provide that, where a person claims to have paid the penalty by 
post in terms of subsection (2) and he or she is able to show evidence that the letter was posted, 
then the payment will, unless the contrary is proved, be treated as having been made at the time 
at which the letter would be delivered in the ordinary course of post. 

215. Subsection (5) provides that provision for payment by post in terms of subsection (2) 
does not preclude payment by other means. 

Section 101 – Revocation of fixed penalty notices 

216. Section 101 makes provision for revocation of a fixed penalty notice in certain 
circumstances.  Subsection (2) provides that these circumstances are that a police officer believes 
that either the offence to which the notice relates was not in fact committed or that the notice was 
issued to the wrong person.   

217. Subsection (3) provides that where a fixed penalty notice is revoked then no money shall 
be payable in terms of that notice and any money that has already been paid shall be refunded. 

Section 102 – Interpretation of Part 11 

218. Section 102 provides for the meaning to be given to “fixed penalty notice” and “fixed 
penalty offence” where they appear in Part 11. 

PART 12 – CHILDREN’S HEARINGS 

Section 103 – Supervision requirements: conditions restricting movement 

219. Section 103 amends section 70 of the Children (Scotland) Act 1995 to enable children’s 
hearings to impose, as a condition of a supervision requirement, a “movement restriction 
condition” which includes monitoring arrangements.   

220. Subsection (4) inserts new subsection (5A) and (5B) which enables Scottish Ministers to 
make regulations to prescribe how monitoring of movement restrictions will operate, including 
specification of the devices which may be used and who may carry out the monitoring.   
Subsection (5C) provides how Scottish Ministers may provide the service. 

Section 104 – Supervision requirements: duties of local authorities  

221. Section 104 clarifies the duties on local authorities to implement decisions of children’s 
hearings contained in supervision requirements and empowers hearings to require the Reporter to 
apply for an order from the sheriff court requiring a local authority in breach of its duty to 
perform that duty.  The section also sets out the procedures to be observed. 
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222. Subsection (1)(a) states that a hearing may impose duties on the local authority and that 
these duties may include the securing or facilitating of services other than those provided by the 
local authority. 

223. Subsection (1)(b) sets out the procedure to be observed.  In new subsection 7B, where the 
Reporter is required to send the notice to any person appointed under section 41 of the 1995 Act. 
This may be a safeguarder, a curator ad litem or a legal representative appointed under The 
Children’s Hearings (Legal Representation) (Scotland) Rules 2002. 

224. Section 71 of the Children (Scotland) Act 1995 places a duty on the local authority to 
give effect to a supervision requirement.  Subsection 104(2) clarifies that where a hearing 
imposes duties on a local authority in the context of a supervision requirement, the local 
authority must perform these duties.  

225. Section 104(3) introduces a new section into the 1995 Act to specify the procedures and 
circumstances in which the Reporter may apply to the sheriff principal for an order and that the 
sheriff principal’s decision shall be final.  

Section 105 – Failure to provide education for excluded pupils: reference 

226. Section 105 gives the Reporter and a children’s hearing power to refer a child who has 
been excluded from school to Scottish Ministers if it appears that the local authority concerned 
has failed to comply with its duty under section 14(3) of the Education (Scotland) Act 1980 to 
provide education to a pupil excluded from school.   

227. Subsection (2) deals with children who are referred to the Reporter but not to a hearing.  
Subsection (3) concerns those children who are referred to a hearing. 

PART 13 – MISCELLANEOUS AND GENERAL 

Section 106 – Disclosure and sharing of information 

228. Section 106 makes provision for the disclosure of information to relevant authorities for 
the purposes of any provision of the Bill.  It further provides that Scottish Ministers may provide 
guidance to those providing or receiving that information. 

Section 107 – Equal opportunities 

229. Section 107 provides that any person or body discharging a function in terms of the Bill 
is required to do so in a manner that promotes equal opportunities and the equal opportunity 
requirements.  Section L2 of Part II of Schedule 5 to the Scotland Act 1998 provides that equal 
opportunities means the prevention or elimination of discrimination between persons on grounds 
of sex or marital status, on racial grounds, or on grounds of disability, age, sexual orientation, 
language or social origin, or of other personal attributes, including beliefs or opinions, such as 
religious beliefs or political opinions. 
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Section 108 – Orders and regulations 

230. Section 108 provides that powers to make orders or regulations in the Bill shall be 
exercisable by statutory instrument.   

231. Subsection (3) provides that except where otherwise provided the statutory instruments 
containing such orders or regulations shall be subject to negative procedure in the Scottish 
Parliament.  Subsections (3) and (4) provide that the following orders or regulations shall be the 
subject of affirmative resolution: 

� an order under section 76(3) varying the maximum length of a parenting order and/or 
the maximum period in a parenting order during which the requirement to attend 
counselling or guidance can subsist; 

� an order under section 95(2) amending, adding, or removing an entry in the table 
under that section which specifies those offences which are fixed penalty offences; 
and  

� an order under section 106(5) which modifies the meaning of ‘relevant authority’ set 
out in subsection (2) of that section.  ‘Relevant authority’ in this context refers to 
those authorities whose right to receive information under the Act is improved by 
virtue of this section. 

Section 109 – Directions 

232. Section 109 makes provision for the giving of directions by Scottish Ministers under the 
Bill.  It provides that any power to give directions includes a power to vary or revoke the 
direction and that any direction shall be in writing. 

Section 110 – Interpretation: “antisocial behaviour” and other expressions 

233. Section 110 provides for the meaning to be given to antisocial behaviour for the purposes 
of the Bill.  A person engages in antisocial behaviour if he or she acts in a manner that causes or 
is likely to cause alarm or distress or pursues a course of conduct that causes or is likely to cause 
alarm or distress to another person who does not live in the same household.   

234. Subsection (2) provides that conduct includes speech and that a course of conduct must 
involve conduct on at least two occasions.  This subsection also provides for the meanings to be 
given to ‘local authority’ and ‘registered social landlord’ when used elsewhere in the Bill. 

Section 111 – Minor and consequential amendments and repeals 

235. Section 111 subsection (1) provides that schedule 4 of the Bill shall have effect.  The 
provisions of schedule 4 have been explained at the relevant place in these notes. 

236.  Subsection (2) provides that the enactments set out in schedule 5 are repealed. 
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Section 112 – Short title and commencement 

237. Section 112 provides for the short title to the Bill.  Subsection (2) provides that the Bill 
shall come into force as Scottish Ministers may provide by order and that different provisions 
may be commenced on different dates. 

—————————— 
 
 

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

238. The provisions in the Bill will introduce a range of measures to help prevent and tackle 
antisocial behaviour.  These measures form part of the Executive’s wider antisocial behaviour 
strategy: to deal with the causes and effects of antisocial behaviour in order to make a real 
difference in communities and to improve the quality of life for all of Scotland’s people. 

239. The Executive has made available significant new resources - £65m over the next 2 years 
- to help implement the antisocial behaviour strategy.  This money will be used to take forward 
initiatives in the Bill and those not requiring new legislation.   

240. The Bill will have a number of types of financial implications for those involved in the 
implementation of measures to tackle antisocial behaviour.  Firstly, there are a small number of 
statutory requirements such as the duty to prepare antisocial behaviour strategies and the duty to 
enforce the ban on the sale of spray paint to under 16s.  Secondly, there are a number of 
provisions that increase the range of options available to authorities in considering the most 
appropriate means of tackling antisocial social behaviour in their area.  For example, the 
extension of antisocial behaviour orders to 12 to 15 year olds and the introduction of parenting 
order extend powers available, but do not place a statutory obligation on authorities to use those 
powers.  Thirdly, there are costs involved for those who provide and fund support services linked 
to provisions which may be used by others.  This includes the implementation of parenting 
orders and community reparation orders. 

241. Significant resources are already available to local authorities and other agencies to 
deliver services targeting antisocial behaviour and youth offending.  This includes “mainstream” 
investment in local authority youth justice services and support to the justice system, as well as 
within the context of specific programmes such as the Quality of Life Initiative, the Better 
Neighbourhood Services Fund, Community Safety Partnerships and the Youth Crime Prevention 
Fund.  Estimated costs therefore only cover those areas where funding is needed for new activity 
that flows from the proposals in the Bill, for which no funding is already in place.  

242. Antisocial behaviour lessens the positive effects of other investment, such as community 
regeneration.  Over the past 5 years the Executive has invested over £1billion in housing 
development and regeneration.  Whilst difficult to quantify, some of this investment has been 
undermined or held back by the effects of antisocial behaviour.   
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243. Antisocial behaviour reduces the quality of life within the community.  It can cause 
families and businesses to move out and houses to become abandoned, contributes to fears about 
safety and crime, both of property and person, leads to a reduction in range and quality of 
amenities and places increased demands on the police and local authority services.  All of this 
concludes with a decline in economic activity and prosperity in the area which reinforces the 
down turn and increases the impact of the antisocial behaviour.   

PART 1 – ANTISOCIAL BEHAVIOUR STRATEGIES 

Costs on the Scottish Administration 

244. The administrative costs for the Executive in preparing guidance on antisocial behaviour 
strategies and monitoring implementation of the strategies at a national level are expected to be 
marginal. 

Costs on local authorities 

245. The duty to prepare antisocial behaviour strategies will involve some additional 
administrative costs for local authorities and those involved in the preparation of strategies such 
as the police.  Costs will mainly be associated with implementation, rather than the processes of 
preparing, publishing, reviewing and reporting on strategies. The Executive estimates that 
around £500,000 may be needed between all local authorities for this work in 2004-05 with 
ongoing costs of around £300,000 per annum.  There are varying levels of preparedness on 
antisocial behaviour strategies in different areas at present.  Costs of implementing the strategies 
will depend on the content of the strategies prepared locally, but is linked in part to the 
implementation of other Parts of the Bill. 

Costs on other bodies, individuals and businesses 

246. There will be a small additional administrative cost for registered social landlords 
(RSLs), who will be expected to participate in consultation on antisocial behaviour strategies and 
fulfil requirements to provide information.  Participation of RSLs is considered to be part of their 
responsibilities as good landlords and will benefit their tenants.  An effective strategy will save 
the RSL costs overall as it supports good management practice and helps prevent further 
antisocial conduct. 

PART 2 – ANTISOCIAL BEHAVIOUR ORDERS 

247. Antisocial Behaviour Orders (ASBOs) are currently available for those aged 16 and over.  
Part 2 extends the use of ASBOs to 12 to 15 year olds and introduces a number of changes to 
improve the effectiveness of ASBOs. 

Costs on the Scottish Administration 

248. It is difficult to estimate how many ASBOs will be sought in relation to under 16s as the 
uptake of ASBOs for over 16s has been relatively low to date.  The latest provisional figures 
from the Chartered Institute of Housing’s survey on the use of ASBOs indicates that 226 ASBOs 
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have been granted in Scotland up to 31 March 2003 (ASBOs came into effect in April 1999)1.  
The Executive is anticipating that use of ASBOs will increase since interim orders came into 
effect at the end of June and it may be that the amount of attention being given to tackling 
antisocial behaviour will increase awareness of ASBOs and lead to more requests for them to be 
applied for.  Based on this, the Executive estimates that up to 50 applications for ASBOs for 
under 16s will be made in 2004-05 given that the necessary provisions are unlikely to be 
commenced until the autumn.  It is estimated that up to 100 applications will be received in 
2005-06.  While the policy intention of ASBOs is the same for adults and under 16s, there are a 
wider range of alternative approaches to deal with antisocial behaviour by young people.  It is 
therefore expected that an ASBO application will only be made in relation to an under 16 where 
there is evidence of persistent or serious antisocial conduct.  The overall number is likely to be 
fairly low and an estimate of 100 per annum is higher than is likely to be required in practice. 

249. The Executive has allocated £1.5m over the next two years to meet the costs of additional 
court business.  This includes provisions for all new orders planned in this Bill.  Anticipated 
costs on the Court Service are specified throughout the memorandum. 

250. Based on 100 applications for ASBOs for under 16s, the additional costs to the Scottish 
Courts Service would be £187,000 per annum, including shrieval costs.  Costs are likely to be 
around half this in 2004-05 when up to 50 applications are expected.  This is met within the 
additional resources allocated for new court orders. 

251. It is estimated that up to £200,000 may be required from the Legal Aid budget to deal 
with 100 ASBO cases involving under 16s.  Up to around £100,000 may be required in 2004-05.   
For each type of application the legal aid board would have to be satisfied that the tests for legal 
aid were met.   These costs can be met within the legal aid baseline which is in the region of 
£150m.  The assumption is based on all cases being challenged and legal aid being granted.    

252. The role of children’s reporters in the ASBO application process and in dealing with 
referrals from the court to convene hearings for those being placed on ASBOs will form part of 
Scottish Children’s Reporter Administration’s (SCRA’s) broader influencing role in the 
children’s hearing system.  This broader role was established following SCRA’s policy and 
financial management review in 2002.  Additional resources are being made available to SCRA 
to enable it to carry out this new role effectively.  

253. There will be some additional work for SCRA in providing information for ASBO 
applications (and in applying for parenting orders and the new measures around local authority 
accountability).   SCRA will also need to convene hearings for those referred by the courts when 
considering granting ASBOs.  Based on 100 ASBO applications per annum, 10 to 50 parenting 
order applications and fewer than 10 local authority referrals, additional work will be limited, 
possibly around a 1% increase in workload.  In particular the number of additional hearings will 
be small as the vast majority of those on ASBOs would be attending regular Hearings in any 
event.  In the light of the significant increase in funding for SCRA already agreed, the Executive 
expects that limited additional resource will be needed for SCRA to fulfil its role with regard to 

                                                 
1 Figures for 1 December 2001 to 31 March 2003 based on returns of 28 out of 32 local authorities.  CIH report due 
to be published shortly. 
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ASBOs and the other measures in the Bill.  It is estimated that SCRA will have costs of around 
£150,000 in 2004-05 and ongoing costs in the region of £200,000. 

254. There will be a need to provide additional training for children’s panel members on the 
use of ASBOs and the type of measures needed to support those subject to one.  The Executive 
will need to ensure that children’s panel training organisers (CPTOs) have sufficient resources to 
plan and administer a training package covering this.  Training will also need to cover the 
implications of other new measures, such as electronic monitoring, the role of Hearings in the 
application process for parenting orders and in alerting the Reporter in cases when a local 
authority is failing in its duty to implement a supervision requirement or to provide education 
and community reparation.   

255. The Executive has recent experience of setting up and providing new training for panel 
members in 6 local authority areas as part of the pilot of fast track children’s hearings.  The cost 
of initial development and delivery of training to panel members (and others involved in the 
pilot) was around £27,000, or around £100 per head.  It is estimated that taking account of the 
more varied nature of this new training (which will increase the cost) and economies of scale 
(which reduce it) the cost of the new training will be around £90 to £100 per head. There are 
around 2500 panel members in Scotland resulting in an estimated cost of £225,000 to £250,000 
the majority of which will be incurred in 2004-05. 

256. Further resources will be needed in 2005-06 for training new panel members and those 
who were unable to make the initial training round (experience of the fast track pilot was that 80 
to 90% of panel members attended the initial round of training).  Training in the new procedures 
will also be needed for around 400 Children’s Panel Advisory Committee members and 
safeguarders.  This training will be shorter and less detailed than for panel members and is 
therefore likely to cost no more than £50 per head, or £20,000 in total.  From 2006-07,  training 
on ASBOs will form part of the training package for new panel members.  Funding for panel 
member training in 2006-07 and beyond will be decided as part of normal funding discussions. 

257. There may be a need for additional short term increases in staffing resources in the 
children’s panel training units to ensure delivery of training.  This is being investigated. Under 
discussion is whether this training could be provided as part of the normal round of in-service 
training that CPTOs provide or whether separate, additional training events will be needed.  This 
will depend upon the detailed level and scope of the training.  If provided as part of in-service 
training, any additional resources will be minimal, probably less than £25,000.  If additional 
events are required costs could be double this.  The estimated start-up cost includes £50,000 to 
cover this. 

258. There will also be an indirect cost of the time taken given up by panel members and other 
volunteers.  It is impossible to quantify the cost at this stage, but should be noted that the 
hearings system relies upon this voluntary input. The Executive will also need to monitor 
whether the involvement of children’s hearings in the use of ASBOs (and electronic monitoring) 
for under 16s brings with it the need for additional hearings and therefore additional panel 
members.   
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259. The start-up costs of additional training and recruitment of panel members are estimated 
at up to £320,000, most of which will be in 2004-05.  There will be some additional ongoing cost 
depending on levels of recruitment required in future.  This ongoing cost is estimated at £50,000 
per annum. 

Costs on local authorities 

260. Research into the costs of applying for ASBOs in Scotland suggest that the average cost 
of an ASBO was just over £2,000, but costs varied between £500 and £6,5002.  Home Office 
research showed that 35% of ASBOs were granted to under 16s (minimum age for ASBO is 10 
in England and Wales)3.  In Scotland, around 100 ASBOs were applied for in 2001.  The uptake 
of ASBOs is expected to increase following the introduction of interim ASBOs in June.  

261. It will be the responsibility of local authorities and registered social landlords to meet the 
costs of applying for antisocial behaviour orders.  The extension of ASBOs to under 16s extends 
a power and does not impose a duty.  It will be for relevant authorities to consider whether it is 
appropriate to apply for an ASBO having considered the range of options that are available and 
the circumstances of the case.   

262. The Executive expects that ASBOs for under 16s will in most cases be supported by 
compulsory measures of supervision imposed by a children’s hearing – either prior to the 
application for an ASBO or subsequently on referral from the court making an order.  These 
measures are likely to include a range of intensive support/programmes designed to help the 
young person change their behaviour.  These programmes will be provided where the young 
person lives, either directly by the local authority or by a voluntary organisation under contract 
to the authority.  Intensive programmes are at the top of the hierarchy of intervention with young 
people through the hearings system and will usually only be called for when lower-level 
interventions have failed or where significant welfare concerns exist. 

263. The Executive asks local authorities to carry out an annual mapping exercise on the 
availability of youth justice services and programmes.  The most recent figures (2002-03) 
indicate that whilst there are some good quality services available, there is a significant gap 
between the supply of places and demand for them.  The mapping suggests there are around 200 
intensive programme places currently available across Scotland aimed at the kind of persistent 
young offenders who might be subject to ASBOs (and/or electronic monitoring).  It is estimated 
that, based on SCRA referral data, there will be around 600 to 700 young people in need of this 
kind of programme at a time. Core elements of these programmes will be things like education 
and training, interventions to tackle offending behaviour, restorative justice, interpersonal skills 
and family support.  Additional elements will be added according to the needs of the young 
person, for example help with substance misuse, mental health problems, accommodation 
difficulties, and counselling/mentoring. 

264. Not all those who need these kind of programmes will also be made subject to an ASBO 
or electronic monitoring. However, the Executive would expect most if not all of those on 

                                                 
2 The Role of Mediation in Tackling Neighbour Disputes and Anti-Social Behaviour; Brown A, Barclay A, Simmons 
R, Eley S; Stirling University; March 2003  
3 Home Office Research Study 236, 2002: A review of anti-social behaviour orders 
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ASBOs or electronic monitoring to need intensive programmes.  Irrespective of how many under 
16s are placed on ASBOs much wider availability of intensive programmes will be needed so 
that to they can be accessed through supervision requirements when ASBOs are made or when 
electronic monitoring is introduced through the hearing system.  More generally, wider coverage 
of programmes will be needed to help local authorities meet their statutory duty to implement all 
supervision requirements.  It is likely that failure to make these programmes available will 
adversely impact on the success of ASBOs, electronic monitoring and other measures in the Bill. 

265.  The existing cost of providing these programmes varies depending on the type and range 
of support offered.  Typically, the mapping suggests that they cost between £200 and £500 per 
week, although services which include 24 hour support can cost as much as £1000 per week.  
Young people usually attend the programmes for around 6 months – although it may be for 
longer depending on the recommendations of the children’s hearing.  The number of hours of 
contact time per week will normally be tapered down to help the young person make the 
transition back to normal life. 

266. Based on use of a range of interventions, more effective use of existing resources and 
additional local authority youth justice money, it is estimated that the additional cost on local 
authorities will be £4m in 2004-05 and £9m in 2005-06.  This includes the cost of additional 
programme places, comprising intensive programmes as well as lower-level interventions and 
parental support.  This additional funding is over and above the additional youth justice money. 

Costs on other bodies, individuals and businesses 

267. Wider use of ASBOs brings a benefit to individuals and businesses as they help protect 
communities from further antisocial conduct.  If there is less antisocial behaviour and the fear 
and intimidation such behaviour can generate, communities will be safer and more attractive and 
businesses will be able to prosper more easily. 

268. The voluntary sector is expected to play a significant role in the delivery of the wider 
range of programmes and services that will be available to those subject to ASBOs.  There 
should be no financial implications of this involvement for the voluntary sector.  These 
programmes and services will be purchased either directly by the Executive or on a contract 
basis by local authorities.  Discussions will be held with interested parties over the most effective 
allocation of these resources. 

PART 3 – DISPERSAL OF GROUPS 

269. Part 3 will confer powers on the police to disperse groups from public places where alarm 
or distress has been caused to members of the public in an area within which antisocial 
behaviour is a significant problem. 

Costs on the Scottish Administration 

270. The Scottish police service will be responsible for implementing this new provision.  It is 
expected that it will be used sparingly and as a measure of last resort where other enforcement 
strategies have been used and found not to be effective.   
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271. The police service is funded to undertake a wide range of duties and the level of funding 
it receives is reviewed in the course of spending reviews which the Executive undertakes.  As a 
result of the latest such review, forces will receive additional resources and these are considered 
sufficient to encompass the additional tasks that will result from the new legislation.  Additional 
costs involved in implementing this power are expected to be marginal and will be 
accommodated within existing budgets.  This will include meeting the costs of placing notices in 
locally circulating newspapers. 

Costs on local authorities 

272. The police will be required to consult the relevant local authority about the introduction 
of a dispersal of groups authorisation.  There will be some additional costs associated with the 
proposed arrangements in terms of responding to this consultation exercise.  Any such costs are 
likely to be minimal. 

273. Improvements both to communities in reducing the fear of crime and in the business 
environment in making properties/businesses more marketable are anticipated.  Other benefits 
could be realised through the reduction in instances of shoplifting, truanting and criminal 
damage.   

Costs on other bodies, individuals and businesses 

274. No costs on other bodies, individuals and business.   

PART 4 – CLOSURE OF PREMISES 

275. Part 4 will confer a power on the police to close and prohibit access to certain premises 
(of any type including private, commercial, rented, owner-occupied or other, except where 
excluded by regulation) where a person has engaged in antisocial behaviour on that premises at 
any time over the preceding 3 months and where the premises are associated with the occurrence 
of significant and persistent disorder or significant, persistent and serious nuisance to members 
of the public. 

Costs on the Scottish Administration 

276. The Scottish police service will be responsible for implementing this new provision.  It is 
expected that it will be used sparingly and as a measure of last resort where other enforcement 
strategies have been used and found not to be effective.  In this connection existing registration 
and licensing laws already allow the authorities to close down certain commercial premises 
where such unlawful activity takes place.  On that basis it is anticipated that between perhaps 
around 10 to 30 properties may be closed under this power in Scotland (i.e. all closure notices 
are converted into closure orders) per annum.  Whilst the cost of securing and maintaining closed 
premises will fall initially to the police authority or local authority to meet, the Bill contains 
provision for the court to make an order for the appropriate reimbursement of expenditure.  Costs 
will be accommodated within existing budgets, this will include meeting the serving notices and 
legal costs in cases of appeals.   
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277. Costs to the Scottish Court Service, including shrieval costs, are estimated at £39,000 in 
2004-05 and £77,000 in 2005-06.  This is based on an assumption that 10 orders will be taken 
out in the second half of 2004-05 and 20 in the whole of 2005-06. 

Costs on local authorities 

278. There will be minimal resource implications for local authorities according to the use 
made of the power and in terms of processing information.  

Costs on other bodies, individuals and business 

279. There are no additional costs envisaged for these interests. 

PART 5 – NOISE NUISANCE 

280. The noise provision proposal are enabling and flexible, thus local authorities can choose 
whether to adopt a noise nuisance service, and for what periods of the day or week.  The 
proposals also include giving community wardens, as officials of local authorities, together with 
environmental health officers the power to issue fixed penalty notices, as well as the police.  

281. The main costs from the provisions of this Part of the Bill relate to the extra burdens 
which local authorities may have to undertake. There may be some minor costs attributable to 
the police, but these will be negligible, as fixed penalty notices (FPN) are an alternative to 
prosecution, and local authorities will be undertaking the administration of FPN collection, and 
will be responsible for reporting cases to Procurators Fiscal in the event of non-payment.  

282. In relation to provisions for FPNs, while some very small initial increase in 
administrative costs may be expected, the intention of this Part is to reduce the occurrence of 
offending behaviour rather than necessarily to increase the number of notices issued, by the 
issuing of warning notices as a deterrent. The expectation is that potential offenders will be 
discouraged by this Part’s provisions, so that offending and therefore enforcement costs should 
diminish over time. 

Costs on the Scottish Administration 

283. It is not anticipated that the provisions of this Part should impose any further direct costs 
on the Scottish Executive.  Any costs involved in preparing guidance would be minimal and can 
be absorbed. 

284. Use of FPNs for noise offences is expected to result in marginal savings to the Scottish 
Court Service.  Costs are expected to be offset against savings as prosecution under the nuisance 
provisions of the Environmental Protection Act 1990 will not be required in these cases. 
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Costs on local authorities 

285. The provisions of this Part envisage granting the power to issue fixed penalty notices for 
noise offences to local authorities, and the police. Since in all cases the administration of these 
powers would be carried out by local authorities, these provisions are considered together.  

286. The fixed penalty provisions of this Part are enabling and flexible, so if a local authority 
decide to implement a noise nuisance service, there will be a requirement on local authorities to 
recruit additional staff. To the extent that this Part permits local authorities to designate 
employees as officers permitted to issue noise fixed penalty notices, it is expected that this will 
necessitate the creation of new environmental health officer (EHO) posts. Separate funding for 
community wardens is being provided centrally by the Executive. 

Staff costs 

287. Estimated costs, based on an existing night noise service operating in Belfast (and one 
just commenced in Glasgow) are an additional £120,000 per annum for two EHOs and approved 
sound level meter recording equipment.  

288. Thus if all 32 statutory local authorities decide to implement a 24 hour per day 7 days a 
week noise nuisance service, the additional annual estimated cost would be £3.84m. It is likely 
that this provision will be adopted mainly by the urban local authorities.  Allowing for some 
take-up in all types of authority area, it is estimates that additional costs will be in the region of 
£2.5m, as the EHOs will be working with community wardens and the police.   While such a 
noise nuisance service supports the implementation of FPNs for noise and this additional cost is 
required, it is important to note that these officers can have a substantial deterrent effect and a 
high level of usage of FPNs may not be required. 

Administration costs 

289. Training will not require familiarising staff with a complex administrative system. A 
system for processing fixed penalty notices for littering already exists. It is proposed that the 
administration for local authority officers issuing fixed penalty notices for noise offences, and 
administration on behalf of other bodies authorised to issue the notices proposed in this Part, 
should be carried out in the same way. This will involve using similar (or ultimately the same) 
forms, to be processed by the same personnel, as are already in place for administering fixed 
penalty notices for littering. Similarly, minor adjustments may be required to IT systems, but the 
costs will be marginal. 

290. As to potential volume of fixed penalty notices for noise offences issued, Belfast City 
Council estimate they are only issuing 15 per annum, as the required warning notice acts as an 
effective deterrent and abates the noise nuisance in 95% of reported incidents. Thus if all 32 
local authorities decide to adopt a 24 hour a day, 7 day a week noise nuisance service, one could 
assume there could be 480 to 500 fixed penalty notices issued annually. 

291. While the number of police officers greatly exceeds the number of local authority officers 
authorised to issue fixed penalty notices, it is expected that only a very small proportion of police 
time will be available to deal with noise nuisance issues. In addition, police officers will still 
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have discretion merely to warn noise offenders. It is envisaged that police officers will be used 
mainly to accompany EHOs when confronting the responsible person at the dwelling from where 
the offending noise is emanating. The local authority will absorb all related administration costs.   

Enforcement costs 

292. These costs will increase where the fixed penalty fine is not paid. Payment of fixed 
penalty fines are an alternative to prosecution. Where the fine is not paid, the enforcement 
mechanism is the preparation of a report by the local authority for consideration by the 
Procurator Fiscal.  

293. Consultation with local authorities suggests that some 90% of fixed penalty notices for 
littering result in payment of the fine within the due time.  Feedback from English local 
authorities who adopted the night noise service suggested 66% paid the £100 fixed penalty fine 
within the required 28 days. There is no reason to believe the provisions of this Part will reduce 
this figure. Indeed, extension of these powers to the police is likely to lend further authority to 
the procedure. However, this still means that some 33% of cases are not resolved simply. Again, 
accepting a figure of 500 notices a year would suggest that the provisions of this Part would 
result in 166 cases a year where enforcement action should be considered. 

294. Local authorities may choose, of course, not to pursue these cases further. If they do so, 
consultation with a local authority which issues significant numbers of fixed penalty notices (for 
littering) suggests that where the need to prepare a report for the Procurator Fiscal arose, this 
would take three hours of staff time (which figure includes the time allowed for issuing the 
original notice).  The average total employment cost for the staff involved is about £35,000, 
which suggests a staff cost to local authorities of £100 per case. If all 166 extra cases posited 
were followed up by a report to the Procurator Fiscal, therefore, this would result in an annual 
burden of £16,600 spread over 32 authorities.  This can be absorbed within the estimated total 
cost for local authorities. 

Costs on other bodies, individuals and businesses 

295. There are no costs anticipated on other bodies, individuals or businesses. 

PART 6 – THE ENVIRONMENT 

296. The main costs from the provisions of this Part of the Bill relate to the extra burdens 
which local authorities may have to undertake. There may be some minor costs attributable to 
the police, the Scottish Environment Protection Agency (SEPA), and bodies having a duty to 
clear litter from specified areas of land, such as roads, railways, schools etc. 

297. It is not anticipated that any costs should arise from increasing the level of fines 
applicable to a range of environmental offences. The intention is that the number of these 
offences should decrease as potential offenders are deterred. 

298. It is not anticipated that many fixed penalty notices will be issued in respect of fly-
tipping, since the less serious manifestations of this offence may already generally be treated as 
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littering, and more serious offences will continue to be prosecuted in the normal way.  However, 
it is likely that widening the power to issue fixed penalties for littering might considerably 
increase the number of FPNs issued. This memorandum considers the effect of a tripling of the 
number of notices issued, to 3,000 a year spread over the 32 Scottish local authority areas – that 
is, an increase of about 2,000 over the present figures (based on estimates from Keep Scotland 
Beautiful). 

Costs on the Scottish Administration 

299. The Scottish Executive itself is one of the bodies which Ministers, under the provisions of 
this Part, could direct to clear litter, in respect of its responsibilities for trunk roads. The 
Executive, however, has a responsibility to clear litter already, which it discharges at present 
through its contracts with road operators. The intention of the proposals to direct litter clearance 
is to clarify how the existing duty should be carried out and thus to prioritise, rather than 
necessarily increase, expenditure. Even if the expedient of Scottish Ministers directing 
themselves were actually to be adopted (perhaps as a consequence of a general direction to duty 
bodies), therefore, no significant additional costs are anticipated. 

300. Information supplied by the Scottish Court Service and the Procurator Fiscal service 
suggest that where a trial is held a half-hour hearing costs some £250, with an additional cost of 
some £40 on the Procurator Fiscal for preparing papers. If it is assumed the total costs were 
£300, and all reports led to half-hour hearings, the provisions of this Part would result in trial 
costs of some £60,000 across Scotland.  Assuming that not all of these lead to full court 
procedures, the Executive estimates an additional cost of £40,000 per annum. 

301. As noted above, it is estimated that the provisions of this Part may result in the issue of 
up to 2,000 extra notices a year throughout Scotland.  The only circumstances in which local 
authority officers would be able to issue notices under the provisions of this Part, where they are 
unable to at present, are less serious cases of fly-tipping. The environmental resources 
management review found that local authorities are not heavily involved in enforcement action 
on fly-tipping at present.  Therefore it is likely that the great majority of the extra 2,000 notices 
issued would be issued by the police or by SEPA.  However, there will only be marginal 
additional costs incurred in implementing the power to issue fixed penalty notices for littering 
and fly-tipping by the police and, in respect of fly-tipping only, by the Scottish Environment 
Protection Agency.    

302. Administration will continue to be according to the system created for littering notices, 
and carried out by local authorities.  It is not envisaged that any new posts will be created as a 
result of the by the provisions in this Part.  Administrative costs on SEPA and the police will 
therefore be limited to staff sending copies of notices issued to the local authority for further 
processing. The staff time used, and the postage costs, would be negligible. 

Costs on local authorities 

303. In relation to provisions for fixed penalty notices, while some very small initial increase 
in administrative costs may be expected, the intention of this Part is to reduce the occurrence of 
offending behaviour rather than necessarily to increase the number of notices issued. Should 
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potential offenders be discouraged by this Part’s provisions, enforcement costs (and clearance 
costs for local authorities and other bodies) would diminish over time. 

Staffing/administration costs 

304. The fixed penalty provisions of this Part impose no requirement on local authorities to 
recruit additional staff. To the extent that this Part permits local authorities to designate 
employees as officers permitted to issue fly-tipping fixed penalty notices, it is not expected that 
this will necessitate the creation of new posts. Local authorities will, however, have to provide 
training to any staff designated as officers for these purposes. 

305. Training will not, however, require familiarising staff with a complex administrative 
system. A system for processing fixed penalty notices for littering already exists. It is proposed 
that the administration for local authority officers issuing fixed penalty notices for fly-tipping, 
and administration on behalf of other bodies authorised to issue the notices proposed in this Part, 
should be carried out in the same way.  

306. There will be an administration cost for local authorities to bear in relation to the printing 
of fixed penalty notices, and possibly of minor adaptations to IT systems. It is not possible to 
estimate the latter, while figures provided by a local authority in connection with fixed penalty 
notices for litter indicate that the cost of printing notices, even in large numbers, is negligible. 

307. Consultation with a local authority which issues a considerable number of fixed penalty 
notices suggests the staff time involved in processing them (where the notices are paid) is also 
negligible.  

Enforcement costs 

308. Consultation with local authorities suggests that some 90% of fixed penalty notices for 
littering result in payment of the fine within the due time.  There is no reason to believe the 
provisions of this Part will reduce this figure. Indeed, extension of these powers to the police is 
likely to lend further authority to the procedure. However, this would still mean that some 10% 
of cases are not resolved simply. Again, accepting a figure of 3,000 notices a year would suggest 
that the provisions of this Part would result in 200 extra cases a year where enforcement action 
should be considered. 

309. Local authorities may choose, of course, not to pursue these cases further. If they do so, 
consultation with a local authority which issues significant numbers of fixed penalty notices 
suggests that where the need to prepare a report for the consideration of Procurators Fiscal arose, 
this would take three hours of staff time (which figure includes the time allowed for issuing the 
original notice).  There is no reason to believe that this figure should vary widely among local 
authorities. The average total employment cost for the staff involved is about £35,000, which 
suggests a staff cost to local authorities of £10 per case. If all 200 extra cases posited were 
followed up by a report to the Procurators Fiscal, therefore, this would result in an annual burden 
of £20,000 spread over 32 authorities.  
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Costs on other bodies, individuals and businesses 

310. There are no costs anticipated on other bodies, individuals or businesses. 

PART 7 – HOUSING: ANTISOCIAL BEHAVIOUR NOTICES 

311. Part 7 will give power to local authorities to serve notices on the private landlords of 
individual properties where there is antisocial behaviour by tenants or occupiers or visitors, 
requiring specific steps to manage that behaviour.  It gives authorities power to seek sanctions 
from the sheriff in the event that a landlord does not comply with the notice.  Non-compliance is 
also an offence. 

312. The powers in Part 7 complement those in Part 8, which have similar application on an 
area basis.  Costs are based on the assumption that in the majority of cases the Part 7 powers will 
be used where an area approach is not appropriate, generally because the problem is an isolated 
one. 

313. It is estimated that in a year there will be approximately 100 occasions on which a local 
authority requires to use the Part 7 powers because a landlord is failing to manage antisocial 
behaviour appropriately and does not do so in response to advice and information.  It is further 
estimated that on 20% of those occasions, or 20 times per year, the landlord will not respond to 
the threat of sanctions and the local authority will make application to the court.  It is also 
assumed that in all those cases the local authority will charge the landlord for consequential 
expenses in dealing with the antisocial behaviour described in the notice, and in a further 20 
cases the authority will make such a charge but will consider that an application to the sheriff for 
sanctions is not warranted. 

314. It is assumed that in the majority, say 75%, of cases where the local authority seeks 
sanctions, it will apply for rental liability to cease since that will affect the landlord’s income 
stream.  It is further assumed that in the remaining 25% of those cases the local authority will 
seek a management control order so that it can deal with a situation because there is little 
prospect of the inadequate or ill-motivated landlord doing so.   

315. There is a substantial margin of error in these estimates because there are no 
comprehensive records or research evidence on the number of occasions on which a private 
landlord’s failure to manage antisocial behaviour has made a significant contribution to the 
impact of that behaviour to the extent that intervention would be justified. 

Costs on the Scottish Administration 

316. It is not expected that the provisions in Part 7 will impose any direct additional costs on 
the Scottish Administration, other than some court costs.  The cost of producing guidance to 
local authorities on the use of the powers will be met within existing budgets.   

317. The estimated cost to the courts system of 20 applications to the sheriff for sanctions and 
10 prosecutions for the offence of failing to comply with the notice is £37,200 on the basis of 2.5 
hours of court time per case.  The estimated cost, on the same basis, of 5 revocations of 
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management control orders is £6,200. The total costs for the court system per year would 
therefore be £43k, including shrieval costs.  

Costs on local authorities 

318. It is expected that the general administration of the powers in Part 7 by local authorities 
will be carried out by the same staff who deal with the exercise of powers under Part 8, and their 
costs are estimated in that context. 

319. For the 20 cases that the local authority takes to court, it is expected that the local 
authority will meet its costs of court action from within its existing resources.  In addition, 
management control orders would in due course be revoked, but it is assumed that in most cases 
this would be at the instance of the landlord and the local authority would meet its relevant costs 
from its existing resources.  The local authority would potentially have some income from being 
able to charge landlords for expenses for consequential action it has had to take to deal with 
antisocial behaviour described in the notice.  

Costs on other bodies, individuals and businesses 

320. The landlord may as a result of the local authority’s action have increased management 
costs, either through increased time and expense in dealing with tenants and neighbours or 
through the cost of employing an agent.  Since those costs are simply those of meeting 
appropriate standards for the letting of property, which a good landlord faced with an antisocial 
tenant would have to bear anyway, they should not be regarded as an additional burden.  
Similarly the loss of income resulting form the application of a sanction should not be regarded 
as an additional burden because it is a direct and proportionate consequence of the landlord’s 
failure to adopt good standards. 

321. Use of the powers is likely to improve the neighbourhood through a reduction in 
antisocial behaviour and to have a positive impact on property values and marketability for 
neighbouring home owners. 

322. Landlords who comply with notices and the advice and support that goes with them will, 
by adopting better management practices, potentially reduce the impact of antisocial behaviour 
on their letting costs – for example the cost of repairs – and increase the rental potential of their 
properties.  Rents tend not to reflect condition to a great extent, but it is thought that better 
management and reduction in antisocial behaviour could increase rental income by 5% per year.  

PART 8 – HOUSING: REGISTRATION AREAS 

Costs on the Scottish Administration 

323. It is not expected that the provisions in Part 8 will impose direct additional costs on the 
Scottish Administration, other than some court costs.  The cost of producing guidance to local 
authorities on the use of the powers is marginal and will be met within existing budgets.   
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324. It is assumed that the fact of an offence and the financial effect of the suspension of rent 
liability will be sufficient in most cases and there will be relatively few occasions, say 10 per 
year, on which a prosecution for an offence reaches court.  It is also assumed that there will be a 
small number of appeals against local authorities’ refusal to register a property, say 10 per year. 
On this basis the estimated annual cost to the courts system would be £25,000 including shrieval 
costs.  

Costs on local authorities 

325. The private rented sector has around 150,000 tenancies in Scotland.  The Scottish 
Household Survey records that the following percentages of  private sector tenants experience 
the following as ‘very common’: 

� groups of young people hanging about:  8.3% 

� noisy neighbours/loud parties:  2.9% 

� people drinking or using drugs:  7.6% 

These figures do not necessarily indicate antisocial behaviour nor are they directly or solely 
related to the landlord’s attitude. They suggest that a working assumption for the number of 
properties which might in due course be subject to registration or management sanctions could 
be in the region of 2% to 5%, i.e. between 3,000 and 7,500 properties.  Using the median number 
of 4 properties per landlord found in the English House Condition Survey (and assuming that 
these tend to be clustered) this suggests that, in round terms, between 700 and 2,000 landlords 
could be involved.  A designated area in a traditional renting market might reasonably have 150 
properties (say 20 tenement properties in a street).  The bulk of these would be in the cities and 
in the centres of medium to large towns.  Some designated areas might have smaller numbers of 
private rented properties – say 20 to 50 – scattered in mixed tenure developments.  Below around 
20 the measures for individual properties might be more appropriate.  Assuming an average 
overall of 100 properties in designated areas that would suggest between 30 and 75 designated 
areas throughout Scotland in the medium term. 
 
326. The direct cost to a local authority of establishing a register would be small, given the 
type of information required and their existing experience in licensing houses in multiple 
occupation.  Greater cost would arise in dealing with poor landlords, giving them support and 
advice and if necessary issuing notices and proceeding to prosecution.  This would not be a 
direct cost of registration but would relate to a closer attention to private landlords’ management 
as part of the authority’s strategic approach to antisocial behaviour, of which registration and the 
use of the powers in Part 8 would be an integral part.  

327. Discussion with a sample of local authorities suggests that these broader activities could 
require the input of a full-time member of staff in a city, and part of the time of a member of 
staff dealing with antisocial behaviour or housing issues in other situations.  To reflect the range 
of local authorities, it is assumed that 4 would employ an additional full-time member of staff, 
and on average 16 would require an additional half-time post each, and the remaining 12 would 
not require additional staff.  At a total employment cost of £50,000 this suggests total additional 
costs of £600,000.  This would include the authority’s costs for the preparation of referrals to the 
Procurator Fiscal. 
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328. It would not be reasonable for local authorities to set fee levels to cover the whole of this 
cost since much of it would fund preventative work with landlords who were not, in the event, 
included in registration areas.  The direct costs of registration would include the costs of 
consulting, advertising, sending notifications, processing individual applications and dealing in 
due course with revocation.  A reasonable fee level could, as an illustration, be £50, equating to 
around 3 hours’ work.  On this basis, fee income would range between £150,000 and £375,000.   

329. There will be additional costs for local authorities of £0.5m in establishing and operating 
registration systems.  This is based on a cost of £0.6m and a fee income of £0.1m, which is lower 
than expected. 

Costs on other bodies, individuals and businesses 

330. The costs for landlords and agents of providing the information necessary for registration 
will be minimal, as they should already have that information.  They are likely to require to pay a 
one-off fee which could be of the order of £50 or around a week’s rent at the low end of the 
market, totalling between £150,000 and £375,000.  They will benefit from advice from the local 
authority and action which should raise standards in the area, potentially reducing letting costs 
and increasing market rent levels.  

331. Where action is taken to ensure that individual landlords meet the registration conditions 
or specific requirements, the landlord may have increased management costs, either through 
increased time and expense in dealing with tenants and neighbours or through the cost of 
employing an agent.  Since those costs are simply those of meeting appropriate standards for the 
letting of property, which a good landlord faced with an antisocial tenant would have to bear 
anyway, they should not be regarded as an additional burden.  Similarly the loss of income 
resulting from the application of a sanction should not be regarded as an additional burden 
because it is a direct and proportionate consequence of the landlord’s failure to adopt good 
standards. 

332. Use of the powers is likely to improve the designated area and the surrounding 
neighbourhood through a reduction in antisocial behaviour and to have a positive impact on 
property values and marketability for home owners in those areas. 

PART 9 – PARENTING ORDERS 

333. Part 9 makes provision for parenting orders which are designed to improve the parenting 
of children whose parents refuse to engage voluntarily in support offered to them to improve 
their parenting. 

Costs on the Scottish Administration 

334. There will be additional court costs involved in introducing parenting orders.  It is 
estimated that once parenting programmes are available across Scotland around 100 parenting 
orders will be applied for per annum.  In the first 3 years of parenting orders in England and 
Wales around 3,500 parenting orders were made, although these were linked to other orders or 
convictions rather than applications.  Allowing for 10% of the average annual figure for England 
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and Wales gives just over 100.  An estimate of 100 per annum for Scotland is reasonable, as 
applications will be required rather than an automatic procedure linked to other orders or 
convictions. 

335. It is however expected to take some time before parenting programmes are available in 
all areas.  Existing provision of programmes is limited and even with significant levels of 
investment from the Executive it will take time to put good quality programmes in place in all 
areas.  Current estimates from the mapping of youth justice services suggest that only around 
25% of the places needed are currently available.  Given this, and that parenting order provisions 
will not come into force until part of the way through next year it is estimated that in 2004-05 
there will only be around 10 to 15% of the likely annual take-up (around 10 to 15 orders).  
Continued investment should see this rise to 40 to 50 orders by 2005-06.  

336. Based on 15 applications for parenting orders in 2004-05 and 50 in 2005-06, the 
additional costs to the Scottish Courts Service, including shrieval costs would be £27,000 in 
2004-05 and £90,000 in 2005-06.  Once programmes are available in all areas court costs are 
expected to be around £187,000 per annum.   

337. It is not certain what level of legal aid applications will be pursued or granted with 
respect to parenting orders.  For each type of application the legal aid board would have to be 
satisfied that the tests for legal aid were met.  On average, 72% of applications for legal aid lead 
to grants being made.  Based on limited take-up to begin with, this could result in an additional 
legal aid bill of around £20,000 in 2004-05 and £50,000-£60,000 in 2005-06.  

338. The additional work and cost implications for SCRA resulting from the introduction of 
parenting orders is set out in Part 2 on ASBOs.   

339. The introduction of parenting orders will mean additional training for panel members is 
required.  The expected cost implications of this additional training is also set out in the section 
on Part 2.  

340. While parenting orders are intended to be used for the most part after voluntary 
approaches have been tried and legal costs are involved, savings in spending on intensive social 
work intervention may occur as the parenting order can help prevent further intervention, such as 
the removal of a child.  Evaluation of previous family intervention work to tackle antisocial 
behaviour is relevant in this respect.  The Evaluation Of The Dundee Families Project 
(September 2001), which was undertaken by the University of Glasgow, reported following 
analysis of previous research that families benefit when there are a range of options but that the 
families with the greatest difficulties may be hardest to gain co-operation from. 

341. Research into the effectiveness of parenting programmes in England4, including those 
imposed by parenting orders suggests that these programmes have had a positive impact on 
behaviour.   

                                                 
4 Deborah Ghate and Marcelo Ramella, Policy Research Bureau for the Youth Justice Board, Positive Parenting: 
The National Evaluation of the Youth Justice Board’s Parenting Programme (2002), pp 77-79. 

130



These documents relate to the Antisocial Behaviour etc. (Scotland) (SP Bill 12) as introduced in 
the Scottish Parliament on 29 October 2003 

 
 

 51  

Costs on local authorities 

342. Local authorities will need to provide parental guidance, counselling and skills training 
for those parents on orders. For parenting orders to be made however, a parent must first have 
failed to engage with support/programmes offered on a voluntary basis.  As noted in the previous 
section, these programmes are not widely available at present.   

343. The Executive asks local authorities to carry out an annual mapping exercise on the 
availability of youth justice services and programmes.  The most recent figures (2002-03) 
indicate that whilst there are some good quality programmes available for parents, there is a 
significant gap between the supply of places and demand for them.  The mapping suggests there 
are around 200 parenting programme places currently available funded by local authorities and a 
further 450 funded by the Executive through the Youth Crime Prevention Fund.  It is the 
Executive’s view that parents of many children referred to the children’s hearings system would 
benefit from some kind of parenting support.  This is little evidence as to how many parents this 
would include, but as a working estimate, the Executive has assumed that parents of around half 
those referred to hearings will need parenting support each year – around 2700 to 2800 
(according to SCRA referral data), including those for whom parenting orders are made.  This 
means an estimated shortfall of just over 2000 places across Scotland. 

344. The cost of parenting programmes depends very much on the type and range of support 
offered.  Work around counselling, parenting skills etc can be relatively cheap, for example the 
Executive is funding a course of classroom based parental skills training through the Youth 
Crime Prevention Fund costing around £100 to £150 per place.  More intensive parent/family 
support interventions supported through the Fund cost almost £3000 per family. Current 
estimates of the cost of a parenting programme in England suggests an average cost of around 
£500. 

345. The estimated cost of additional parenting support programmes, is included in the £4m in 
2004-05 and £9m for 2005-06 figures under ASBOs in Part 2.  This is in addition to increases in 
local authority youth justice funding.   

Costs on other bodies, individuals and business 

346. Provision has been made in the Bill that a parenting order should not interfere with a 
parent’s work, education or religious beliefs.  

347. The voluntary sector is expected to play a significant role in the delivery of parenting 
programmes. There should be no financial implications of this involvement for the voluntary 
sector, as this is covered within allocations to local authorities. 
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PART 10 – FURTHER CRIMINAL MEASURES 

SECTION 88  - ANTISOCIAL BEHAVIOUR ORDERS 

Costs on the Scottish Administration 

348. The power for the court to grant antisocial behaviour orders on conviction of an offence 
will involve marginal additional costs to the Scottish Court Service.  Costs would be marginal as 
the evidence presented to the court during the proceedings for the offence would provide the 
basis for the court’s decision.  The police will be involved in dealing with breaches of orders 
issued on conviction, but the costs will be marginal and are expected to be offset by the 
preventative effect of the order. 

Costs on local authorities 

349. Local authorities will not apply for antisocial behaviour orders on conviction so they will 
not incur the costs in applying for ASBOs in the civil court.  No application is made and the 
decision is a matter for the sheriff in the course of the criminal proceedings. 

350. Any additional support costs involved in implementing antisocial behaviour orders on 
conviction issued to under 16s are covered within Part 2.   

Costs on other bodies, individuals and businesses 

351. None. 

SECTION 89 – COMMUNITY REPARATION ORDERS  

352. The principal additional costs from this part of the Bill will fall on local authorities, who 
will have responsibility for supervision of the orders. Other agencies involved in the criminal 
justice system such as the police, Crown Office and Procurator Fiscal Service and court service 
will continue to incur costs in relation to the pre-sentence stage but these costs will be no 
different from those currently incurred in securing a conviction.  The new order in providing the 
court with a new sentencing option will not give rise to any significant additional costs for these 
latter agencies. 

Costs on the Scottish Administration 

353. It is difficult to estimate the use courts, which have responsibility for sentencing 
decisions, might make of this new order.  However the opportunity provided by the new order 
for the offender to make reparation to the local community is likely to prove an attractive option 
to judges. 

354. It is estimated that the costs on the Scottish Court Service, including shrieval costs, will 
be £96,000 based on 500 orders in the sheriff court and a breach rate of 40%.  
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Costs on local authorities 

355. Local authorities will incur the majority of the additional costs arising from the 
introduction of this new order. The Executive estimate that in a full year up to 1000 orders might 
be imposed, which assuming a unit cost of £1,100 per order suggests a funding need of £1.1m 
per annum.  The estimate of £1,100 per order is based on £250 to £300 for an assessment report, 
£600 to £750 for supervising the order and the rest in district court costs. 

356. Legislative provision for the funding of costs incurred by local authorities in providing 
offender services in the community is provided through section 27 of the Social Work (Scotland) 
Act 1968.  This prescribes the services local authorities are to provide to offenders and also 
makes provision for the funding of these services.  It is intended to extend section 27 to cover 
community reparation orders, thereby allowing the Scottish Executive to make direct grants to 
local authorities for the assessment and supervision costs they incur in respect of the new order.  
Local authorities will meet the costs on the district court which are estimated to be around 
£25,000, based on 500 CROs.  It is estimates that 50% of orders will be issued in the district 
court. 

Costs on other bodies, individuals and businesses 

357. None. 

SECTION 90 – RESTRICTION OF LIBERTY ORDERS 

Costs on the Scottish Administration 

358. It is anticipated that introducing provisions to allow courts to impose restriction of liberty 
orders (RLOs) on children under the age of 16 years as an alternative to detention in secure 
accommodation will result in increased costs to the Scottish Executive for the services of the 
electronic monitoring provider. However, it is expected that this cost could be offset by the 
saving in secure accommodation.  

359. As an example the cost of a 6 month RLO is approximately £6,500. The cost of secure 
accommodation for the same period is approximately £40,000. A total of 80 children were dealt 
with by the adult courts in 2001, 16 of whom where detained in secure accommodation.  

360. It is estimated that the additional court time involved in dealing with RLOs will involve 
an additional cost to the Scottish Court Service, including shrieval costs, of £15,000.  This is 
based on 80 orders per annum. 

Costs on local authorities 

361. There may also be a small increase to local authorities for assessment purposes for 
restriction of liberty orders. The estimated total cost of these assessments based on 80 cases is 
£10,000. 
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Costs on other bodies, individuals and businesses 

362. None. 

SECTIONS 91 TO 94 – SALE OF SPRAY PAINT TO CHILDREN 

Costs on the Scottish Administration 

363. The Executive will meet the costs of publicising the ban on the sale of spray paint to 
under 16s.  This would be done primarily through producing posters, leaflets and stickers for 
display retail premises.  It is estimated that around £10,000 would be sufficient to meet the costs 
of providing materials to retailers and local authorities.   Premises at which spray paint is sold 
will be required to display a notice stating that it is illegal to sell spray paint to any person under 
the age of 16. 

Costs on local authorities 

364. The Bill includes a duty on local authorities to enforce the ban on the sale of spray paint 
to under 16s.  It is not anticipated that this requirement will be particularly onerous, but costs 
will be involved as this places an additional pressure on trading standards officers.  The 
Executive will work in partnership with local authorities to consider the most effective means of 
enforcement within funding available, bearing in mind potential savings in removing graffiti 
through the implementation of the ban.  There is a substantial cost associated with taking steps to 
remove graffiti. There is also evidence in the London Assembly Report on Graffiti (May 2002) 
and from local authority surveys that young people are responsible for much of the graffiti 
through misuse of the aerosol spray paints in their possession.  

Costs on other bodies, individuals and businesses 

365. The UK spray paint market in 2001-02 is estimated at a market size totalling some £130 
million per annum broken downs as follows: DIY £50m, automotive £40m, industrial £25m and 
specialist £15m.  The number of retail outlets selling spray paint is estimated to be 28,000. A ban 
on the sale of spray paint to under 16s could damage the specialist market for such things as 
models, leisure products, replicas etc.  Communities should benefit from less graffiti. 

PART 11 – FIXED PENALTIES 

Costs on the Scottish Administration 

366. The extension of the use of fixed penalty notices to a range of low-level antisocial 
offences is not expected to impose any direct costs on the Executive, once the decision is made 
to implement the scheme on a national basis. The Executive will meet the costs of an evaluation 
of the pilot planned on the FPNs for antisocial behaviour.  It is estimated this would cost 
£20,000.  The Executive would meet the cost of a pilot which it is estimated would cost around 
£150,000 for set up and evaluation.  Savings would be anticipated in a national scheme, but to 
allow for the administrative costs in extending the use of FPNs, it is being assumed that the 
ongoing costs across Scotland would be similar to that of the pilot.  More detailed consideration 
to ongoing costs will be given as part of evaluation of a pilot. 
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367. The police will enforce FPNs for low-level disorder and antisocial behaviour offences.  
Initial costs will relate to the pilot planned.  This will include costs such as purchase of FPN 
tickets and some upgrades to IT equipment.  Following evaluation of the pilot, a system will be 
designed which ought to result in savings for the police, the courts and the Crown Office and 
Procurator Fiscal Service. 

Costs on local authorities 

368. There will be no costs incurred by local authorities.  

Costs on other bodies, individuals and businesses 

369. Individuals issued with FPNs will be expected to pay the penalty.  There are no costs for 
businesses. 

PART 12 – CHILDREN’S HEARINGS 

SECTION 103 – SUPERVISION REQUIREMENTS: CONDITIONS RESTRICTING 
MOVEMENTS 

370. Section 102 introduces the use of electronic monitoring as a disposal of a children’s 
hearing when that is in a child’s best interests.  These sections provide that electronic monitoring 
can be used, where appropriate, in relation to a young person who would otherwise be placed in 
secure accommodation and when a children’s hearing believes it is the best interests of the young 
person to protect their welfare or to stop them offending.   

Costs on the Scottish Administration 

371. The Executive will need to contract with a provider to put in place the technology 
required to make electronic monitoring work.  The existing cost of placing tags on adults subject 
to restriction of liberty orders is around £5000 per tag.  The cost of electronic monitoring for 
under 16s will of course depend on the detail of the contract, but if a similar number of tags are 
employed for this age group, it is expected that the cost per tag for under 16s will be about the 
same.  If fewer under 16s are monitored, the unit cost is expected to be higher. 

372. It is difficult to estimate the precise number of young people who will be made subject to 
electronic monitoring.  It will of course depend upon the individual circumstances of the young 
person in question, the views of the children’s hearing that considers their case and the package 
of support measures already in place to help address their needs and behaviour.  The Executive’s 
working assumption is that a number of the most persistent offenders (including those who 
breach ASBOs) will be subject to electronic monitoring.  In addition, it is open that young 
people leaving secure accommodation might benefit from electronic monitoring as part of their 
programme of re-integration into society, as well as a small number who will be monitored on 
welfare grounds.  The Executive has set aside up to £1.5m in 2005-06 to meet the cost of 
electronic monitoring through the hearings system.  This is likely to be more than is required.  
Any excess funds will be channelled into programme provision. 
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373. The imposition of electronic monitoring on a young person will constitute a restriction of 
liberty.  It is therefore expected that young people will ask for legal representation at Hearings at 
which electronic monitoring is under consideration.  This will include all those where electronic 
monitoring is imposed, plus a number where a panel decides it is not appropriate.  The standard 
fee for providing legal representation costs at hearings at present is £200.  With various 
incidental expenses and add-ons it usually works out at around £300 per hearing.  The Executive 
has set aside up to £100,000 to meet these costs. 

374. There will be a need to provide additional training for panel members on the use of 
electronic monitoring as a disposal.  Some additional recruitment may also be required.  Details 
of the costing assumptions made by the Executive are detailed in Part 2 of the financial 
memorandum on antisocial behaviour orders. 

Costs on local authorities 

375. Electronic monitoring will only be used in support of other compulsory measures of 
supervision imposed by a children’s hearing in relation to the young person.  These measures are 
likely to include a range of intensive support/programmes designed to help the young person 
change their behaviour.  These programmes will be provided by the local authority where the 
young person lives, either directly by the authority or by a voluntary organisation under contract 
to the authority.  Intensive programmes are at the top of the hierarchy of intervention with young 
people through the Hearings system and will usually only be called for when lower-level 
interventions have failed or where significant welfare concerns exist. 

376. The existing cost of providing these programmes varies depending on the type and range 
of support offered.  Explanation of the Executive’s assumptions and estimated costing for 2004-
05 and 2005-06 is provided in Part 2 of the Financial Memorandum.   

Costs on other bodies, individuals and business 

377. The voluntary sector is expected to play a significant role in the delivery of the wider 
range of programmes and services that will be available to those subject to electronic monitoring.  
There should be no financial implications of this involvement for the voluntary sector as any 
costs are covered within the allocation for local authorities.  

SECTION 104 – SUPERVISION REQUIREMENTS: DUTIES OF LOCAL 
AUTHORITIES 

378. Section 104 makes provision for holding local authorities to account in respect of a 
failure to comply with their statutory duty to give effect to a supervision requirement imposed by 
a children’s hearing. 

Costs on the Scottish Administration 

379. The Audit Scotland report into youth justice Dealing with offending by young people 
published in December 2002 found that around 400 children were not receiving a service in 
support of a disposal by a hearing.  The Executive does not however expect the figure to be so 
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high once the provisions in section 104 are introduced.  It is estimated that the new provisions, 
combined with the additional funding for local will encourage authorities to carry out their 
statutory duties and result in very few cases actually coming to court. 

380. For this power to be effective, children’s hearings will need to set out clearly and 
precisely what support the child should receive as part of their supervision requirement so that a 
court is able to take a view on whether the terms of the supervision requirement are being met.  
The need for detailed and specific supervision requirements will be emphasised to panel 
members through training.  Costing assumptions about the additional training requirements for 
panel members is detailed in Part 2. 

381. The additional work and cost implications for SCRA resulting from the introduction of 
this power to refer and other measures in the Bill are also set out in Part 2 of the Financial 
Memorandum.   

Costs on local authorities 

382. Audit Scotland found that the main reason behind local authorities’ failure to implement 
supervision requirements was staff shortages.  The Executive accepts that social work staff 
shortages are a significant issue across Scotland.  The Executive is in discussion with COSLA 
about how best to address this shortage, and an extensive recruitment campaign is underway to 
help bring in new social work staff.  

383. Youth justice performance data from local authorities demonstrates that staffing 
shortages are, however, only one of the factors which affect local authority performance.  Some 
authorities show strong performance despite significant vacancies.  The Executive will therefore 
pursue with COSLA what can be done to support the development of local capacity. For 
example through the identification and sharing of good practice and promoting understanding of 
the new national standards (to be in place by 2006).  The Executive is also considering proposals 
for the inspection of front-line services.   

384. £1.5m per annum in 2004-05 and 2005-06 will be made available from the antisocial 
behaviour fund to offset these costs.  This is in addition to the increase in local authorities youth 
justice GAE announced in August (rising to £13m in 2004-05 and £15m in 2005-06).  New 
resources for programmes from the antisocial behaviour fund will also increase local authorities’ 
ability to spot purchase services/programmes from the voluntary sector. 

Costs on other bodies, individuals and business 

385. There are no additional costs envisaged for these interests. 

SECTION 105 – FAILURE TO PROVIDE EDUCATION FOR EXCLUDED PUPILS: 
REFERENCE 

386. Section 105 provides that where it appears to a Reporter that a local authority is not 
complying with its duty (under section 14 of the Education (Scotland) Act 1980) to provide 
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education for a child who is excluded from school, the Reporter has the power to refer the matter 
to Scottish Ministers. 

Costs on the Scottish Administration 

387. The number of children who will be affected by this power is likely to be very small.  The 
powers are simply intended to close an existing gap so that Scottish Ministers can act where a 
problem has been identified. 

388. Costs are expected to be minimal.  The Executive will continue to monitor the situation 
and discuss the need for additional resources with those involved if required.   

Costs on local authorities 

389. Local authorities are already funded to carry out their duty to provide education for all 
school age children in their areas.  No additional costs are involved. 

Costs on other bodies, individuals and business 

390. No additional costs are expected for these groups. 

SUMMARY OF ESTIMATED COSTS 

391. Actual costs will depend in large measure on use by local authorities and police and 
others of the legal options established by the Bill and on the incidence of the forms of antisocial 
behaviour described in the policy memorandum. 

392. Other than initial costs which will be ongoing, the start up costs are: 

� ASB strategies       £500k 

training and recruitment costs for–– 

� Children’s Panel members etc     £320k 

� Pilot on Fixed Penalty Notices      £150k 
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SUMMARY OF ESTIMATED COSTS 

FULL YEAR (BASED ON 2005-06) 

Part of Bill - 
number 

Scottish 
Administration 

£(000s) 

Local 
authorities 

£(000s) 

Others 
£(000s) 

Antisocial 
behaviour 

strategies - 1 

- 300 - 

ASBOs - 2 637 
(includes total costs 

for Hearings 
(except tagging) 

and SCRA from all 
parts of Bill) 

9,000 
(includes elements 
of costs for Parts 9, 
10 and 12 as well as 

Part 2) 

- 

Dispersal of 
groups - 3 

- - - 

Closure of 
Premises - 4 

77 - - 

Noise - 5 - 2,500 - 
Environment -6 40 20 - 
Housing - 7&8 68 500 - 

Parenting 
Orders – 9 

 

150 
(Hearings and 

SCRA cost inc in 
ASBO figure) 

 

Included in ASBO 
figures 

 

- 

CROS, RLOs, 
spray paint – 

10 
 

121 1,110 (plus 
elements of 9m in 

ASBO section) 
 

- 

Fixed Penalty 
Notices – 11 

150 - - 

Children’s 
hearings - 12 

850  
(plus elements of 
funds in ASBO 

section) 

1,500 (plus 
elements of 9m in 

ASBO section) 
 

- 

TOTAL 2,093 14,930 - 
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

393. On 29 October 2003, the Minister for Communities (Margaret Curran) made the 
following statement: 

“In my view, the provisions of the Antisocial Behaviour etc. (Scotland) etc. (Scotland) 
Bill would be within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
394. On 24 October 2003, the Presiding Officer (George Reid) made the following statement: 

“In my view, the provisions of the Antisocial Behaviour etc. (Scotland) etc. (Scotland) 
Bill would be within the legislative competence of the Scottish Parliament.” 
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ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Antisocial Behaviour etc. (Scotland) Bill introduced in the 
Scottish Parliament on 29 October 2003. It has been prepared by the Scottish Executive to satisfy 
Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of 
the Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and 
other accompanying documents are published separately as SP Bill 12–EN.  

POLICY OBJECTIVES OF THE BILL 

2. This Bill introduces a number of measures and changes to tackle antisocial behaviour 
more effectively. The Bill is intended to support the Executive’s strategy to bring about a step 
change in people attitudes and behaviour, focussing on the four themes of the Executive’s 
strategy on antisocial behaviour.  These are: 

� protecting and empowering communities; 

� preventing antisocial behaviour by working with children and families; 

� building safe, secure and attractive communities; and 

� effective enforcement. 

3. It contains a range of provisions in the areas of justice, the environment, housing and 
child welfare, all of which are linked to tackling antisocial behaviour and improving the quality 
of life of ordinary members of the community. 

4. The Bill is divided into Parts which deal with the proposed measures within each of the 
following categories: 

� Part 1 – Antisocial behaviour strategies 

� Part 2 – Antisocial behaviour orders 

� Part 3 – Dispersal of groups 

� Part 4 – Closure of premises 

� Part 5 – Noise nuisance 

� Part 6 – The environment 

� Part 7 – Housing: antisocial behaviour notices 
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� Part 8 – Housing: registration areas 

� Part 9 – Parenting orders 

� Part 10 – Further criminal measures 

� Part 11 – Fixed penalties 

� Part 12 – Children’s hearings 

� Part 13 – Miscellaneous and general. 

CONSULTATION 

5. The Executive published its consultation document Putting Our Communities First: A 
Strategy for Tackling Antisocial behaviour on 26 June 2003. It outlined the Executive’s broad 
strategy and made a range of policy proposals for legislation and other action. It was sent to a 
wide range of organisations (over 1500 in total) covering young people and older people's 
groups, community/tenant groups, registered social landlords (RSLs) and private landlords, 
professional groups, voluntary organisations, equalities groups, justice based organisations and 
environmental groups. The consultation document was also made available on the Scottish 
Executive web site, including Junior Exec (young person's section of the Executive web site) and 
the older person's web section. Links to the consultation document were also placed on the 
websites of YouthLink Scotland and Learning and Teaching Scotland.  

6. During the consultation period the Executive engaged in a proactive consultation process 
to encourage responses from as many stakeholders as possible as well as from groups/individuals 
who would not normally respond to this type of consultation exercise.  Ministers visited over 30 
communities, at the invitation of local MSPs, to hear from local residents about their experiences 
of antisocial behaviour and their views on the Executive's proposals. The meetings were attended 
in the main by local residents but also by representatives from local agencies dealing with 
antisocial behaviour on a daily basis, for example, police, housing, social work, RSLs etc.  

7. Ministers also met with key stakeholder groups during the consultation period and visited 
several projects that worked with young people to divert them from antisocial behaviour or 
prevent them from re-offending.  In addition, officials attended over 30 meetings/events with 
local communities and professional organisations to discuss the Executive's proposals.  The 
Executive also funded Youthlink Scotland to hold a consultation event with young people from 
across Scotland to explore their views on the Executive's proposals.  The Scottish Civic Forum 
also held a series of 6 events, on behalf of the Executive, specifically targeting rural groups.  

8. A note of all these meetings/visits were taken and considered as part of the consultation 
responses which helped inform this Bill. The consultation ended on 11 September. Over 350 
responses were received.  
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PART 1 – ANTISOCIAL BEHAVIOUR STRATEGIES 

Policy objectives 

9. Antisocial behaviour strategies are intended to provide the basis for promoting joint 
working and co-ordinating activity to tackle antisocial behaviour locally.  The strategies will be 
consistent with the principles of community planning, which provides the framework in Scotland 
for bringing agencies and people together to improve local services, to tackle local priorities and 
to hold agencies accountable to local people.  Part 1 of the Bill improves the provisions for 
antisocial behaviour strategies made by section 83 of the Criminal Justice (Scotland) Act 2003.  
That section has not been commenced.   

10. In taking steps to improve the duty to prepare strategies the Executive is seeking to 
ensure that community bodies and other bodies or persons the local authority considers 
appropriate are consulted on the preparation of antisocial behaviour strategies.  This will include 
consultation with bodies and persons representative of those adversely affected by antisocial 
behaviour.  This is likely to include ethnic minority groups and persons who may be victims of 
antisocial behaviour due to prejudice over their sexual orientation, disability, gender, age or 
religion.  There will also be a specific requirement to consult registered social landlords and the 
Reporter to the children’s panel.  

11. Ministers are aware of the importance of integrating registered social landlords in the 
antisocial behaviour strategy process.  For that reason, they have taken a power to direct RSLs – 
whether on an individual, class or general basis – to work with the appropriate local authority 
and chief constable in preparing antisocial behaviour strategies. 

12. To monitor implementation of antisocial behaviour strategies and ensure relevant 
authorities are accountable, the Executive is placing a requirement on local authorities to publish 
reports from time to time on how the authority and the chief constable have implemented the 
strategy and what the results of that implementation have been.  Thus monitoring and evaluation 
will be part of the strategy process.  This will include assessment of the impact on equality 
groups.  A duty is being placed on the police, registered social landlords and the children’s 
reporter to provide such information as required by the local authority to report.   

13. One of the main purposes of the duty to prepare strategies is to promote effective 
information exchange between police and local authorities and other relevant bodies.  Authorities 
can face obstacles to gathering evidence and presenting a strong case due to constraints on 
information exchange.  A balance has to be struck between privacy rights and the need to take 
legitimate steps to protect the community from crime and disorder.  The Executive fully supports 
efforts to promote good practice in information exchange to tackle antisocial behaviour. The 
duty on police and local authorities to prepare joint strategies makes clear the strategies should 
include the commitment to exchange of information between the authority and the police relating 
to antisocial behaviour.  

Alternative approaches 

14. An alternative would be to bring section 83 of the Criminal Justice (Scotland) Act 2003 
into effect as it stands.  However, for the reasons explained above Ministers do not believe 
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section 83 goes far enough to ensure the preparation of an effective and inclusive strategy to 
tackle antisocial behaviour. 

Consultation 

15. There was general support for strengthening the statutory provision for antisocial 
behaviour strategies in this Bill.  Many respondents stressed the importance of the police and 
local authorities being required to secure the active involvement of local people in the process.  
The provisions of Part 1 reflect that desire.  A majority of those who responded also believed 
that registered social landlords should be obliged to be involved in preparation of the strategy.  
The power of direction in relation to responsible social landlords will achieve this. 

PART 2 – ANTISOCIAL BEHAVIOUR ORDERS 

Policy objectives  

16. Antisocial behaviour orders (ASBOs) were introduced by section 19 of the Crime and 
Disorder Act 1998 and came into effect in April 1999.  They are preventative orders that exist to 
protect the public from behaviour that causes or is likely to cause alarm or distress. A relevant 
authority can apply to the sheriff court for an order if a person has acted or pursued a course of 
conduct that has caused or is likely to cause alarm or distress. The applicant should also be 
satisfied that an order is needed to protect persons from further antisocial conduct. The applicant 
must consult the police before applying to the court.   

17. The Criminal Justice (Scotland) Act 2003 introduced interim ASBOs and extended the 
power to apply for ASBOs to registered social landlords.  Originally, only local authorities could 
apply for ASBOs in Scotland. 

18. The provisions in Part 2 do not alter the substance of the existing legislation on antisocial 
behaviour orders.  The Executive is extending the orders to persons aged 12 to 15 and 
introducing a number of changes to improve the effectiveness of ASBOs.  The provisions in Part 
2 replace the existing provisions in the 1988 Act.  

ASBOs for under 16s 

19. When ASBOs were introduced they were only available for persons aged 16 or over in 
Scotland.  A variety of alternative approaches have been and will continue to be available to 
prevent and deal with antisocial behaviour by young people. These include early intervention 
projects, providing diversionary activities and restorative justice programmes, including 
reparation and mediation.  When it is considered appropriate, a children’s hearing may impose 
compulsory measures of supervision setting out what a young person should do.  This may 
include a requirement on the young person to take up programmes and other support measures 
aimed at addressing their needs and behaviour, for example cognitive skills and anger 
management.  More intensive programmes are also available to help those who do not respond to 
lower level interventions.  However, there remain a small number of persistently antisocial 
young people for whom no existing measures are effective.  In these cases a court-imposed order 
may be necessary to make clear that persistent disorderly behaviour will not be tolerated.  For 
this reason, the Executive is extending antisocial behaviour orders to persons aged 12 to 15.  

144



This document relates to the Antisocial Behaviour etc. (Scotland) Bill (SP Bill 12) as introduced 
in the Scottish Parliament on 29 October 2003 

 
 

 5  

This will improve the range of options available for authorities working to prevent antisocial 
behaviour.  Of course, decisions on what tool is best employed in individual cases will be for the 
local agencies working with that young person to determine. 

20. It is expected that in most cases a young person will be well known to the children’s 
hearing system before an ASBO is applied for.  The intervention of the hearings system may not 
have been successful nor appear likely to succeed.  A local authority or RSL may therefore take 
the view that a court order is necessary to address the young person’s behaviour.  However, there 
may be situations where the behaviour of the child is so immediately difficult that an application 
for an ASBO would be appropriate, even though the child has not been dealt with through the 
hearings system.  

21. In proposing a minimum age of 12, a balance is being struck between the need to prevent 
persistent antisocial behaviour by young people and the desire to limit the scope for younger 
children’s engagement in court processes.  In civil law, a child aged 12 or over is presumed to 
have legal capacity to instruct a solicitor or to defend in any civil proceedings.  

22. For cases involving under-16s, an additional duty is being placed on local authorities and 
registered social landlords to consult the Reporter before applying for an ASBO.  In considering 
an application, the sheriff would take account of the Reporter's views, what is happening to the 
child in the hearings system and the best interests of the child.  Furthermore, the Executive 
considers that in cases involving under 16s it is important not only that their “offending 
behaviour” is tackled by introducing a preventative order but that the child is required to address 
their behaviour by taking positive steps as well.  The children’s hearing is the most appropriate 
forum to consider the broader needs of the child and to decide what support measures should be 
put in place.  For this reason, the court is being given a power to require the Reporter to arrange 
a children’s hearing.  The court will have this power in relation to interim ASBOs as well as the 
full order.  

23. The making of either a full ASBO or the interim order will be a trigger for the child 
coming before a hearing.  It will be for the hearing to consider whether to impose a supervision 
requirement and what that should contain.  If the child is already under supervision the Hearing 
will review the existing requirement and consider whether additional measures are required.  As 
is currently the case, failure to comply with the conditions of a supervision requirement would 
not be a criminal offence, but would be dealt with through the Hearings System.  In this regard, 
the Executive is taking the opportunity to clarify at section 70(1) of the Children (Scotland) Act 
1995 that a supervision requirement can be imposed where an ASBO or an interim ASBO have 
been made under section 11 of the Bill. 

24. Breach of an antisocial behaviour order or an interim order is a criminal offence and will 
be reported to the Procurator Fiscal.  This will be the case for 12 to 15 year olds as it is for adults 
at present.  This sends a clear message that further antisocial conduct will not be tolerated. It will 
be a matter for the relevant Procurator Fiscal, in consultation with the Reporter, to determine 
what action is most appropriate in each individual case of breach of an antisocial behaviour order 
by an under-16.  If the case is referred to the children's hearings system, a hearing will take into 
account what more can be done, including the wider range of disposals we propose elsewhere in 
the Bill.  The hearing may consider that electronic monitoring is required or that secure 
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accommodation is the most appropriate disposal if it believes that the young person is likely to 
injure or cause serious harm to themselves or others. However, unlike the sentences available for 
adults, breach of an ASBO by a young person will not lead to imprisonment where no other 
offences are involved.  

25. It is the Executive’s intention that ASBOs for under 16s will be linked to the provisions 
in the Housing (Scotland) Act 2001 in the same way as ASBOs for over 16s at present.  Where 
an ASBO is granted, a social landlord can convert the tenancy to a short Scottish secure tenancy 
(SSST).  Conversion to a SSST is not available when an interim ASBO is granted.  The full 
order has to be in place.  

26. As well as extending ASBOs to under-16s, the Bill introduces a number of legislative 
changes to make ASBOs more effective. 

Statutory power of arrest for breach of an ASBO  
 
27. Section 22 of the Crime and Disorder Act 1998 provides that breach of an ASBO is a 
criminal offence; but there is no statutory power for the police to arrest without warrant on 
suspicion of a breach. The police have powers to make an arrest under common law and other 
statutory provisions, but there is a lack of clarity about whether an arrest should be made in 
individual cases. To enable the police to act immediately to stop any further antisocial conduct 
taking place, and clarify the law in this area, the Bill introduces a statutory power of arrest for 
breach of an ASBO.  

Geographic scope of ASBOs  
 
28. At present ASBOs can only be used to protect persons in the area of the local authority 
from further antisocial acts or conduct.  There can be difficulties if the antisocial conduct takes 
place in the sheriffdom of one local authority while the person whom the ASBO refers to lives in 
another local authority area or even another neighbouring sheriffdom, or if the sheriffdom has 
jurisdiction over more than one local authority area. These boundary issues may undermine the 
effectiveness of ASBOs in some cases where the behaviour does not necessarily fall neatly 
within one local authority or one sheriffdom. There may therefore be cases where an ASBO 
ought to extend beyond a particular local authority area or sheriffdom. Potentially, the ASBO 
may have to cover the whole of Scotland.  The Bill extends the potential scope of ASBOs in such 
a way, while having due regard to the jurisdiction of the court in which the order is made.  

Records of ASBOs 
 
29. The Bill imposes a duty on each local authority to establish and maintain a record of all 
ASBOs granted in their area.  That record will include details of ASBOs granted on the 
application of that local authority but also of ASBOs granted on the application of registered 
social landlords that relate to that local authority area.  Ministers believe that such 
comprehensive records of ASBOs granted are important in allowing antisocial behaviour to be 
effectively tackled.  For that reason the Bill provides that other local authorities, any police force 
and any registered social landlord has a right to request the information held on the record of 
ASBOs.  This will allow a landlord or prospective landlord or the police to check whether an 
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ASBO has been granted in relation to an individual with whom they are dealing.  The Bill also 
provides that Scottish Ministers may request information held on the record.  In the past 
obtaining information about the use of ASBOs across Scotland has been difficult and time 
consuming.  Ministers believe it is important that a national picture of the use of ASBOs can be 
obtained regularly and this power will make that possible. 

Alternative approaches 

30. The alternative to extending ASBOs to 12 to 15 year olds would be to introduce new 
disposals through the children’s hearing system.  This is being done also, but there is a clear 
recognition that for some young people disposals through the Children’s Hearing System are not 
effective.  The Executive’s approach is intended to increase the range of options available and 
make clear that where disposals through the hearings system are not working, alternatives are 
available which place a stronger compulsion on the young person.   

31. Children’s hearings operate within a broader framework than the courts considering the 
child's life and circumstances in order to assess both the needs and the deeds of the child.  
Although it is true that decisions made by children’s hearings may, for instance, involve the 
deprivation of liberty in secure accommodation, such action is designed to address the wider 
needs of the child.  While such needs may require the child to be protected, or for the community 
to be protected from the behaviour of the child, the welfare of the child remains the paramount 
consideration for the children’s hearing.   

32. Children’s hearings are designed to engage and directly challenge children and families 
taking decisions to impose compulsory measures of supervision where needed.  They could not 
therefore be given the power to impose an ASBO, or any other court order, without changing 
fundamentally the ethos and nature of proceedings, e.g. by introducing full legal representation 
for all parties - which would necessarily dilute the engagement with the child.  The Executive is 
committed to the care and welfare principles of the children’s hearing system.  The forthcoming 
review of the hearings system will hold onto those principles whilst looking to ensure that the 
system has the right set up and adequate resources to ensure it does the best job to protect 
children. 

33. Where an ASBO is made in relation to a person aged under 16, the Executive consulted 
on a proposal that the court should consider imposing a support order in conjunction with the 
ASBO. This would require the individual concerned to take positive steps to prevent any 
repetition of the kind of behaviour which led to the ASBO.  As set out above, the intention now 
is that the affirmative aspects such as these are best dealt with through the children’s hearing 
system. 

34. Consideration was given to the option of referring a breach of an ASBO by an under 16 
year old to a youth court.  The Executive made a commitment in A Partnership for a Better 
Scotland to roll out youth courts where they are needed, subject to any necessary evaluation of 
the pilot in Hamilton.  At present, the youth court pilot targets all 16 and 17 year olds with a 
history of having offended three or more times within the previous six months, with flexibility to 
deal with some 15-year-old offenders.  The Bill does not preclude the use of youth courts to deal 
with breaches of ASBOs by under 16s. 
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Consultation 

35. A majority of those who responded to the consultation paper supported the introduction 
of ASBOs for under-16s.  That was also the strong view that Ministers heard when visiting 
constituencies over the summer.  Many commentators stressed the value of the children’s 
hearing system in dealing with difficult behaviour of those under-16.  They argued that, in most 
cases, the children’s panel will remain the most appropriate forum for dealing with such cases 
and that ASBOs for under-16s should be an action of last resort.  Ministers have much sympathy 
for this view.  They expect that most under-16s who are the subject of an application for an 
ASBO will have been involved in the hearings system.  The duty on applicants for ASBOs for 
under-16s to consult the Reporter before making such an application reflects this.   

36. Most who expressed a view also supported Minister’s proposals that 12 should be the 
lower age limit for ASBOs.  Support was also strongly expressed in favour of the view that for 
an ASBO in respect of a young person to be successful it would, in most situations, require to be 
set in the context of a broader package of support.  At the same time, however, many argued that 
a support order in relation to an ASBO that was separate from a supervision requirement 
imposed by a children’s hearing might lead to confusion and duplication of effort.  For that 
reason, Ministers decided not to pursue the idea of individual support orders imposed by the 
court.  Instead, the Bill makes provision for a sheriff granting an ASBO in respect of an under-16 
to refer the young person to the Reporter.  In that situation, the Reporter would be obliged to 
convene a hearing to discuss what wider support or intervention was required to assist the young 
person to comply with the terms of the ASBO and address any other concerns in his or her life.   

37. A number of respondents were concerned about the ability of registered social landlords 
to apply for ASBOs in relation to under-16s.  Ministers understand that concern.  It will be 
important that any applicant for an ASBO in relation to an under-16 is fully aware of the child’s 
circumstances.  Ministers believe that the requirement on an RSL to consult the police, the 
Reporter and the local authority before making an application will ensure that is the case.  
Moreover, excluding RSLs from being able to make applications for ASBOs would, they 
believe, unnecessarily prohibit access to a useful tool for tackling antisocial behaviour from an 
increasingly important partner in community management in Scotland. 

38. A large majority of those who responded supported all Ministers’ proposals to make 
ASBOs more effective.  There was also majority support for retaining the position whereby local 
authorities and RSLs were the only bodies authorised to apply for ASBOs.  All the other 
proposals are taken forward in the Bill with the exception of the proposal to enable a court to 
grant an ASBO in related civil proceedings.  Having considered this matter carefully Ministers 
believe that introducing such a provision would cause unnecessary complexities in our civil 
courts.   

PART 3 – DISPERSAL OF GROUPS 

Policy objectives 

39. Communities across Scotland have said they want action to tackle the persistent 
antisocial behaviour perpetrated on communities by gangs of mainly young people.  Innocent 
members of the community are subjected to noise, intimidation, fear, and harassment from which 
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sometimes there appears to be no respite.  Their use of public facilities such as parks, cash point 
machines and residential streets can be disrupted or spoiled.  They may also become prisoners in 
their own homes.  Many residents say they have had enough. 

40. Shop-owners too can find their legitimate business disrupted.  Customers and deliveries 
may be put off by the presence of these groups - the cost implications for the business, including 
making good any damage, can be significant. 

41. Local authorities and the police are called on to make difficult judgements to balance the 
rights of the wider community and these groups.  Of course, most young people are decent and 
law abiding.  However, there is a small but significant minority who are not.  These people have 
a wholly unacceptable impact on their local areas.  And they give teenagers and young people 
generally a bad name. 

42. The police already have general powers to tackle this destructive antisocial behaviour and 
to disperse the troublemakers.  But the Scottish Ministers feel it appropriate to provide explicit 
powers of dispersal.  The aim of Part 3 of the Bill, therefore, is to provide the police with the 
authority to designate an area where antisocial behaviour is a significant and persistent problem 
and where groups have caused alarm or distress.  The police would then have the power, in that 
designated area, to disperse those groups whose presence or behaviour continues to cause alarm 
or distress to any members of the public.  The groups can as a result be excluded from a 
specified area for up to 24 hours. 

Authorisation 

43. Designation of an area will only occur where an authorisation has been made by an 
officer of at least the rank of superintendent.  Before giving an authorisation, the officer must be 
satisfied that serious and persistent antisocial behaviour has occurred in the locality and that 
alarm or distress has been caused to members of the public by the presence or behaviour of 
groups in that locality.  The senior officer must also first consult the local authority.  The 
authorisation will last for a specific period, which may not exceed 3 months.  The authorisation 
may also choose to refer only to times or days within the period: for example to Friday and 
Saturday nights when antisocial behaviour in an area might be a particular problem. 

44. Before the beginning of the authorised period the police have to display in a conspicuous 
place in the area, and publish in a locally circulating newspaper, the authorisation notice.  In this 
authorisation notice the police must specify the area affected and the period it will last (and any 
specified times within that period).  Provision is also made for withdrawal of the authorisation 
(for example, where the police are satisfied that it is no longer necessary to prevent the 
occurrence of disorder or serious nuisance).  Again there will be a requirement to consult the 
relevant local authority about the proposed withdrawal. 

Directions to disperse 

45. In the designated area the police will have a power to disperse groups of two or more 
people where their presence or behaviour has resulted, or is likely to result, in a member of the 
public being alarmed or distressed.  The groups can then be excluded from a specified area for 
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up to 24 hours.  Knowing contravention of an authorisation will be an offence and could result in 
a fine, or imprisonment, or both. 

Guidance and directions 

46. The Bill will give the Scottish Ministers powers to issue guidance in relation to how the 
police use these powers - and to any other matters relating to these powers.  The police will have 
to have regard to this guidance and the Scottish Ministers may revise the guidance from time to 
time.  The Bill will also give the Scottish Ministers the power to give directions, which must be 
complied with, to those exercising these powers. 

Alternative approaches 

47. The police already have a number of powers contained in the Civic Government 
(Scotland) Act 1982 allowing them to tackle a variety of forms of antisocial behaviour.  The 
common law also provides a number of offences such as breach of the peace, or mobbing and 
rioting. 

48. It has been suggested that deploying more police officers under existing legislation would 
also provide a solution.  However, police officer numbers have been at record levels since March 
2001, with the latest total at June 2003 some 410 higher than in March 2001.   

49. The development of youth shelters is a good example of providing dedicated facilities 
where young people can gather socially.  Investing in restorative justice, where young people are 
encouraged to face up to the consequences of their actions and the impact that can have on 
others, is another approach which delivers good results.  However, it is clear that there are 
circumstances where persistent antisocial behaviour causes continual distress and other options 
are failing to provide the necessary relief for those living in such communities. 

Consultation 

50. It is clear from the responses to the consultation that the presence of any group of young 
people can be seen as intimidating and can contribute to the fear of crime.  Consultees argued 
that we must look to the range of options available to address those fears and build stronger 
communities where people of all ages can live safely and confidently.  A majority of the 
respondents to the consultation argued that the police already have sufficient powers to deal with 
antisocial behaviour amongst groups.  However, Ministers believe the new power is a reasonable 
and balanced approach to what is a serious problem in a number of communities in Scotland.  
This power will only be employed where there has been a history of groups of people causing 
significant problems in an area.  It is also time limited and requires consultation in advance with 
the local authority for the area concerned. 

PART 4 – CLOSURE OF PREMISES 

Policy objectives 

51. In some communities there are particular premises which are a constant focus for 
antisocial behaviour and the associated disorder and disturbance that is generated.  For those 
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living nearby, their lives are made miserable.  They live in fear and have little or no respite day 
or night. 

52. The aim of Part 4 of the Bill is to provide the police and courts with powers to seal off 
premises swiftly where other measures to tackle antisocial behaviour have failed. 

53. This part of the Bill grants the police the power to close down premises where at any time 
during the preceding 3 months a person has engaged in antisocial behaviour on the premises and 
where the use of the premises is associated with the occurrence of significant and persistent 
disorder or significant, persistent and serious nuisance.  It is intended that service of a closure 
notice will close the premises to the public until a sheriff court decides whether to make a 
closure order.  The court must consider the notice within two court days.  If it is satisfied, it can 
make a closure order which closes the premises altogether for a period of up to 3 months, with a 
possible extension to a maximum of 6 months. 

Closure notice 

54. A superintendent of police must be satisfied that certain measures have been taken before 
she or he can authorise the issue of a closure notice.  The local authority must be consulted about 
the proposed closure and all reasonable steps must have been taken to inform those living in or 
operating from the premises, or any part of them where the premises have shared access, of the 
intention to serve a closure notice immediately and to make application to the court for a closure 
order.  

55. The closure notice must contain certain information including details of the court hearing.  
The notice must be attached to prominent places on and around the premises and served on 
persons living in, having responsibility for or having an interest in the premises. 

Closure order 

56. Once the police have served the closure notice, they must apply to the sheriff court for a 
closure order to be made.  The court must be satisfied that a person has engaged in antisocial 
behaviour on the premises; that the use of the premises is associated with the occurrence of 
disorder and serious nuisance to members of the public; but also that the making of an order is 
necessary to prevent future significant and persistent disorder or significant, persistent and 
serious nuisance.  Once an order has been granted the police or a person authorised by the police 
will secure the closed premises against entry by any person and will be responsible for any 
essential maintenance and repairs during the period of the closure order.  If without reasonable 
excuse a person remains on or enters premises in contravention of a closure order or notice they 
will be guilty of an offence, which could result in a fine, or imprisonment, or both.  

Extension, revocation and appeal 

57. A closure order may be extended for a further period not exceeding three months.  An 
order cannot exceed 6 months in total.  Provision is also made for revocation of the order where 
the court is satisfied that it is no longer necessary to prevent the occurrence of significant and 
persistent disorder or significant, persistent and serious nuisance.  An appeal procedure is also 
provided for. 
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Alternative approaches 

58. The aim is to provide quick and effective relief from the significant, persistent and 
serious nuisance and significant and persistent disorder associated with premises where there is 
antisocial behaviour at the most serious level.  This could include the dealing or use of illegal 
drugs or the persistent disorder that can occur around drinking dens.  There are existing 
legislative and regulatory provisions, for example health and safety and building control, which 
can be used to close premises, or housing legislation which can evict tenants, but these are 
limited and can take a considerable time to bring into effect.  Ministers do not believe therefore 
that these can fulfil the policy objective. 

Consultation 

59. There was a wide range of opinion on the new powers.  Police bodies were receptive to 
the idea of closure notices but felt that the new power might be better conferred on local 
authorities. Local authorities had mixed views on closure notices but were broadly in favour of 
the new powers.  Tenants and housing associations were almost unanimously agreed that there 
should be new power to close premises, although there was some disagreement as to whether this 
power should apply also to residential premises. 

PART 5 – NOISE NUISANCE 
 
Policy objectives 

60. A Partnership for a Better Scotland  included two commitments in relation to noise 
nuisance. These were part of the Executive’s broad commitment to social justice, and in 
particular to ensuring that everyone in Scotland can enjoy a decent quality of life.  These 
commitments were : 

� to give local authorities additional powers to deal with noise nuisance; 

� to tackle the problem of night noise in domestic dwellings.  

61. Scottish Ministers wish to give local authorities the power to implement a noise nuisance 
service in their area up to 24 hours a day, 7 days a week. Furthermore the Scottish Executive 
envisage that local authority officials, (i.e. environmental health officers and community 
wardens) together with the police, will have the power to issue warning and fixed penalty 
notices, and where there is failure to comply with a warning notice an offence will be 
committed.  This proposal would bring Scotland into line with England, Wales and Northern 
Ireland where the Noise Act 1996, (“the 1996 Act”) applies. Nevertheless the proposal would go 
further by extending the provision to 24 hours, as opposed to the current night-time noise 
nuisance provisions (operative between 11pm and 7am), available under the 1996 Act.   

62.  Ministers believe that existing legislation does not adequately deal with the problem of 
noise emitted from domestic dwellings. Their intention therefore, is to give local authorities the 
power to implement a noise nuisance service for up to 24 hours a day, 7 days a week. Local 
authorities would have discretion to adopt such a service and, if adopted, would have the power 
to set the times and days on which such a service would operate. In addition, local authorities 
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would be under a duty to take reasonable steps to investigate complaints of excessive noise and 
to take any appropriate enforcement action, in accordance with any adopted scheme. 

63. In practice, it is envisaged that either an environmental health officer, or community 
warden employed by the local authority and the police would be given the role of investigating 
such complaints and taking appropriate enforcement action.  This would include noise emitted 
from a dwelling including noise from any land pertaining to the dwelling. 

64. Scottish Ministers will be given a general power of direction to set permitted levels of 
noise. This power of direction will set permitted levels for night-time noise (i.e. between 11pm 
and 7am) and levels for day-time (i.e. between 7am and 11pm).   

Warning notice 

65. The Bill allows the officer of the authority to issue a warning notice where satisfied in 
consequence of an investigation that excessive noise is being emitted from the dwelling. A 
person upon whom such a notice is served would be required to abate the noise from the period 
specified in the notice, which would be at least ten minutes after the notice has been served.  

66. Scottish Ministers will have powers to approve noise measurement devices for use by 
local authority officers under these provisions, and for certification of noise measurements for 
the purpose of enforcement. 

 Fixed penalty notice (FPN) 

67.  If the responsible person ignores a warning notice then it is envisaged that the local 
authority officer, or police officer would have the power to serve on the responsible person a 
FPN requiring payment of a maximum fine of £100, to be payable within 28 days of the FPN 
having been served. Nevertheless, Scottish Ministers have the power to prescribe a different 
level of penalty.  

Offence where noise exceeds permitted level after service of a notice 

68. Where a person is responsible for noise which has exceeded the permitted level, and in 
addition a warning notice has already been served upon that person, then that person commits an 
offence. A person who has not paid a fixed penalty, and is subsequently prosecuted is liable on 
summary conviction to a penalty not exceeding level 3 on the standard scale (currently £1,000).  

Powers of entry and seizure 

69. Ministers recognise that although the police have sufficient powers of entry and seizure 
under the Civic Government (Scotland) Act 1982, as amended by section 24 of the Crime and 
Disorder Act 1998, current powers given to local authority officials under the Environment 
Protection Act 1990 are not clear. Therefore the Bill gives new powers for local authority 
officials to seize sound producing devices. 
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Alternative approaches 

70. There are two alternative approaches. Either do nothing, by relying on existing 
provisions, or adopt the Noise Act 1996 on a compulsory basis, enforcing local authorities to 
introduce a noise nuisance service, which may not be feasible or realistic and beyond what is 
required by the specific circumstances within that local authority area. The existing provisions, 
which are mainly within the Environmental Protection Act 1990 work at times, but in reality the 
issuing of abatement notices is a lengthy process, and there is a perceived reluctance for 
subsequent prosecution action for non-compliance. The new proposals offer an immediate 
deterrent system which can be adopted by the local authority according to local circumstances 
and that is complimentary to the existing provisions.  The proposals also give new and 
unambiguous powers to local authority officials to seize sound producing devices.  

Consultation 

71. The problem of noise nuisance was recognised by all as a serious issue.  Most consultees 
supported the proposal to introduce a night time noise service although others argued that 
existing powers were sufficient and that enforcement was the real problem.  Ministers believe the 
new powers will be useful in tackling the problem of noise nuisance.  A significant number of 
respondents, particularly from the local authority sector, argued that the power should be framed 
on an enabling basis, allowing individual authorities to determine how best to deal with the 
problem in their area.  Ministers believe there is weight in that argument and the Bill’s 
provisions have been framed accordingly.   

72. There was also majority support for the introduction of fixed penalty notices for noise 
nuisance.  Some expressed concern about community wardens being given this power.  The Bill 
is not prescriptive on this issue.  It will be for local authorities to determine whether community 
wardens in their area would profit from having this power or not.  On the other hand, most 
respondents argued that the present standard of proof for noise offences was appropriate.  The 
Bill does not make any change in this regard.   

PART 6 – THE ENVIRONMENT 

Policy objectives 

73. The Scottish Executive has been concerned to ensure that forms of antisocial behaviour 
such as littering and fly-tipping (of which abandoning vehicles is a particular manifestation) 
should be more effectively controlled.  

74. In the light of the recent review of the litter and fly-tipping provisions of the 
Environmental Protection Act 1990, and further public comment, A Partnership for a Better 
Scotland made a number of commitments in relation to litter and flytipping. These were part of 
the Executive’s broad commitment to social justice, and in particular to ensuring that everyone in 
Scotland can enjoy a decent quality of life. In terms of the subject of this Part, the following 
commitments are relevant: 

� we will…support minimum standards for the removal of…litter…; 

� we will increase, and encourage enforcement of, penalties for litter…; and 
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� we will strengthen local authority powers of enforcement to tackle fly-tipping and 
double the level of fines. 

Fixed penalty notices 

75. The review noted that there was a considerable degree of overlap between the offences of 
littering and fly-tipping. The more serious manifestations of the problem are generally thought of 
as fly-tipping.  

76. Nevertheless there are circumstances where an offence which could be prosecuted as fly-
tipping could not be prosecuted as littering. The offence of littering applies only to restricted 
categories of, mainly public, land. Thus if rubbish is dumped on private land the perpetrator can 
usually only be proceeded against under fly-tipping provisions. 

77. In the more serious cases the full weight of the fly-tipping provisions is appropriate. 
However, there may be instances when small quantities of non-dangerous waste is tipped on 
private land and, if the perpetrator is caught, the authorities must either take no prosecution 
action, or prepare a report for the local Procurator Fiscal with a view to prosecution under the 
normal fly-tipping regime. By making the same fixed penalty powers as are applicable to 
littering offences available to the authorities in fly-tipping cases, the anomaly whereby dropping 
rubbish on private land may go unpunished is avoided. An effective, proportionate means of 
dealing with lesser fly-tipping offences becomes available. 

78. The proposal is to award these powers not only to authorised officers of the local 
authority (as is currently the case for litter fixed penalties), but also to police officers and 
authorised officers of the “waste regulation authority”, which is the Scottish Environment 
Protection Agency (SEPA). The power to issue fixed penalty notices for fly-tipping is being 
offered to SEPA since that organisation is heavily involved in efforts to counter fly-tipping. At 
present most fly-tipping cases reported to the Procurators Fiscal are reported by SEPA.  

79. At the same time the existing power to issue fixed penalty notices for littering, currently 
enjoyed only by authorised local authority officers, is being extended to the police. It is not being 
extended to SEPA since SEPA has no functions with respect to litter. 

80. As at present, the payment of a fixed penalty fine on receiving a notice, whether from a 
local authority officer, a SEPA officer, or a constable would discharge the payer from any further 
proceedings on the matter. Its payment is an alternative to prosecution. Where a fixed penalty 
notice remains unpaid the procedure in respect of non-payment is to submit a report to the 
relevant Procurator Fiscal for consideration of prosecution.  Reporting cases and collection of 
fixed penalty fines would be the function of local authorities in the same way as littering fixed 
penalty notices are administered at present. This would not be a matter for SEPA or the police. 

81. The suggestion that constables should have the power to issue fixed penalty notices for 
littering was one of the recommendations of the review. Giving these powers to police would 
assist with two aspects: 

� it would be easier to deal with littering offences which took place outside local 
authorities’ normal working hours; and 

155



This document relates to the Antisocial Behaviour etc. (Scotland) Bill (SP Bill 12) as introduced 
in the Scottish Parliament on 29 October 2003 

 
 

 16  

� local authorities may not demand names and addresses from individuals caught 
littering, whereas constables have the power to do so.    

Directions in respect of duties to keep land and highways clear of litter 

82. The Environment Protection Act 1990, at section 89, lays statutory duties on local 
authorities and other, generally public, authorities (which include the Scottish Executive), to 
clean litter. The discharge of this duty is governed by a code of practice, which provides 
practical guidance on the performance of these duties. The code of practice is necessarily a 
general document which must be written to have a wide application. Consequently the duty to 
observe it may not be useful in specific situations, or in relation to specific sets of indicators.  

83. The Scottish Ministers therefore consider it would be useful to take a power of direction 
specifically in relation to clearing litter. By exercising this power, they would be able to request 
the duty bodies to clear up specific areas to specific standards, where the code was otherwise 
either silent or insufficiently detailed. A power of direction would also give the flexibility for 
quick action. 

84. Supplementing the code by a power of direction would entail amendments to further 
provisions to deal with litter in the 1990 Act. Under section 91, a sheriff court may, at the 
instance of any person aggrieved by a lack of action to clear litter, issue a “litter abatement 
order” to those bodies given clearance duties by section 89 requiring them to clean litter. Under 
section 92 of the 1990 Act, the local authority may issue “litter abatement notices” requiring 
other bodies with a duty to clear up litter to do so, where the local authority believes that a 
problem exists on the land of those bodies.  The code of practice is currently admissible in 
evidence in proceedings relating to these proceedings. The change proposed here would make a 
direction from the Scottish Ministers admissible evidence in the same way. 

Penalties for certain environmental offences 

85. Environmental crime is particularly antisocial, in that its victim is always the community. 
The community may be a street evacuated because of the faulty operation of a major industrial 
plant, the users of a stretch of road blighted by fly-tipping or large towns whose water supply 
may have been spoiled by the dumping of rubbish or pollutants in their reservoir. In most cases 
of these offences, it is the community’s taxes and charges which pay for necessary restitution. 

86. The environmental offences listed in schedule 2 are potentially particularly damaging to 
the community. In recognition of this, unlimited fines (as well as significant periods of 
imprisonment) may be imposed on those convicted if the case has been brought on indictment 
(that is, before the High Court, or a sheriff sitting with a jury). Most environmental cases, 
however, are brought through the simpler summary procedure, through the district court, or in 
front of a sheriff sitting without a jury. 

87. Whether a case proceeds by way of summary or solemn procedure is a matter solely with 
the discretion of officials of the Crown Office and Procurator Fiscal Service.  However, Scottish 
Ministers wish to ensure that the simpler summary procedure should still be able to lead to 
severe punishment for what are potentially especially antisocial offences. Scottish Ministers 
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believe it would be appropriate to double the maximum fine which may be imposed on summary 
conviction, for all these offences, to £40,000.  

88. Penalties for offences affecting the natural heritage are not being considered in relation to 
this Bill. They are more appropriate for consideration in the Nature Conservation (Scotland) Bill. 

Alternative approaches 

89. The alternative to offering fixed penalty notice provisions in respect of littering and fly-
tipping is not to do so. This would not meet the policy objective of encouraging enforcement, 
since the only enforcement route would be prosecution through the courts. An alternative to 
offering fixed penalty powers for fly-tipping similar to those applicable to littering would be to 
offer a different regime of fixed penalty powers. The Scottish Executive feels it is preferable to 
build on an existing system whose working is well understood, and to avoid multiplying fixed 
penalty notice regimes. 

90. The alternative to extending fixed penalty notice powers to the police (and to SEPA in the 
case of fly-tipping) would be not to do so. Again, this would not meet the policy objective of 
encouraging enforcement. 

91. The alternative to the Scottish Ministers taking a power of direction for litter clearance 
would be to continue to provide guidance to the various bodies charged with clearing litter 
through the code of practice only. For the reasons outlined above, while the code is a valuable 
instrument it may not be sufficiently flexible, and is potentially difficult to apply in detail. The 
policy objective is to improve methods to control the effects of littering and thus contribute to a 
better environment: the flexibility of directions is therefore considered desirable. 

92. There are alternatives to doubling the maximum fines on summary conviction for 
antisocial environmental offences. One would be to leave legislation as it is.  However, this 
would not meet the policy objective of marking the seriousness with which society viewed such 
offences. Another possibility would be not to increase the level of fine, but increase the tariff of 
imprisonment. There are two reasons why this approach would not be likely to be effective. The 
first is that the use of imprisonment for such environmental offences is very rare. The second is 
that the culprits in this kind of antisocial behaviour are often corporate bodies, to which 
imprisonment would not be appropriate.    

Consultation 

93. The proposals to introduce simplified means of penalising fly-tipping, similar to those 
existing for litter, and to award these powers to police officers, were included in the consultation 
document Putting Our Communities First, launched in June 2003. The responses to the 
consultation paper (including those from bodies representing the police) generally favoured these 
proposals.  

94. The sufficiency of current powers to clear litter was also considered in the consultation 
paper Putting Our Communities First. Responses to the consultation were evenly balanced as to 
whether sufficient powers existed, but even those responses which felt the powers were 
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sufficient felt they were insufficiently used. A number of respondents suggested areas in which 
the powers to clear litter are insufficient. Several of these suggested that there were difficulties in 
terms of Crown land, and that of statutory undertakers. The Scottish Ministers understand these 
concerns, and feel that a power of direction could help both where sufficient powers were 
insufficiently used, and where a difficulty is perceived. 

95. The consultation paper Putting Our Communities First specifically requested views on the 
doubling of the fine available through summary proceedings to £40,000, in respect of fly-tipping. 
This was strongly supported by the responses. 

96. However, in setting the context for this question, the paper suggested that doubling the 
potential fine for a range of serious environmental offences would provide a more effective 
deterrent. The Scottish Ministers feel that it is desirable to double the fine available for these 
offences (all of which, like fly-tipping, currently attract a maximum fine on summary conviction 
of £20,000) rather than that for fly-tipping alone. In the first place, it would be difficult to argue 
that fly-tipping is necessarily more antisocial than, for example, an offence under Control of 
Pollution Act 1974 which involved poisoning a reservoir. In the second place, if the fly-tipping 
fine alone among this category of offences had the relevant fine doubled from the existing 
£20,000 to £40,000, this would be anomalous. The Bill therefore proposes to double the 
maximum fines on summary conviction for a range of antisocial environmental offences. 

PARTS 7 AND 8 – HOUSING: ANTISOCIAL BEHAVIOUR NOTICES AND 
REGISTRATION AREAS 

Policy objectives 

97. The Executive’s policy objective in Parts 7 and 8 of the Bill is to provide a means for 
ensuring that landlords take reasonable steps to manage or alleviate antisocial behaviour in 
relation to the properties they let.  The Scottish Ministers consider that landlords, together with 
every other member of society, have a responsibility to do what they can to reduce antisocial 
behaviour.  Alongside that responsibility, landlords have the potential to influence the behaviour 
of people who lease or occupy their property through the medium of a lease or occupancy 
arrangement and Ministers wish landlords to use that influence in connection with antisocial 
behaviour. 

98. The Bill deals with private landlords, whether under an assured or short assured tenancy 
or under a more informal occupancy arrangement.  It does not cover the public sector landlords 
regulated by Communities Scotland, landlords of properties regulated by the Scottish Care 
Commission and certain other minor categories. 

99. The Partnership Agreement A Partnership for a Better Scotland includes a commitment 
to support standards for the voluntary accreditation of private landlords, which would relate to 
the physical standard of the property and to all aspects of the landlord-tenant relationship, of 
which the management of antisocial behaviour is a part.  It is expected that any local authority 
powers to regulate for these broad purposes would be provided in a future Housing Bill.  
Ministers consider that, in the meantime, it is desirable to provide for the regulation where 
necessary of that aspect of management that relates to antisocial behaviour, as part of the 
package of measures to deal with antisocial behaviour contained in this Bill.   
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100. Ministers accept that the majority of private landlords are responsible citizens who do 
what they can to address antisocial behaviour related to their houses.  The Bill focuses on 
property where there is evidence of antisocial behaviour or which is in an area where such 
behaviour is prevalent.  Such situations are, on the face of it, an indication that there may be a 
management failure on the part of the landlords concerned, and are therefore the trigger for the 
powers in the Bill.   

101. The local authority is in the best position to decide when action is appropriate.  It can 
balance the various interests in the local community and take account of local circumstances.  It 
has a strategic responsibility in connection with antisocial behaviour in its area and it is able to 
co-ordinate any action against landlords with other actions it is able to take against antisocial 
individuals.  The powers that Parts 7 and 8 of the Bill give to local authorities are intended to 
complement the other powers that they have at their disposal to deal with antisocial behaviour. 

102. Although there has been no specific research about the extent to which management 
failure by private landlords contributes to antisocial behaviour in Scotland, there is sufficient 
anecdotal evidence, combined with evidence of the dynamics of certain housing markets in 
Scotland and England, to know that it is a real problem and one which, if unchecked, can in 
some market conditions feed on itself and contribute to a spiral of social decline.   

103. At the worst, a landlord may buy cheap houses in low demand areas, possibly to launder 
the proceeds of crime, and let at high rents with the minimum of services to tenants who have 
little choice because they have been evicted from elsewhere or are living in the sub-economy.  
The financial strategy is to maximise income, possibly by use or abuse of housing benefit, and to 
avoid investment in repairs or maintenance to a declining capital asset.  Such a landlord will 
have no incentive to take action against antisocial behaviour as it does not threaten his or her 
income or the availability of tenants.  It may be in such a landlord’s interest to collude in 
antisocial behaviour so that neighbours move away and further properties become available for 
the same purposes.  Such failures to manage antisocial behaviour should be subject to criminal 
sanctions. 

104. Another situation is where a person has bought or inherited a house, often purchased at 
some stage under the right to buy, and decides to let it either as a source of income or because it 
is proving difficult to sell at an acceptable price.  The person may have no experience of being a 
landlord and may be unaware of the responsibilities that entails.  If such persons are advised of 
appropriate action on antisocial behaviour but fail to take it, Ministers consider that they should 
be subject to sanctions which may include criminal sanctions because their failure may 
exacerbate a situation that has serious consequences for the community. 

105. It is only reasonable to apply sanctions if it is clear to the landlord what is expected and if 
the landlord then fails to meet those expectations.  The Bill therefore provides mechanisms for 
the local authority to define clearly to the landlord the actions that it expects the landlord to take 
and then to seek court sanctions by application to the local sheriff court if they are not taken.  
Part 7 provides a mechanism for use in connection with individual properties and Part 8 a 
mechanism for use on an area basis.  The local authority can decide which of these mechanisms 
to use in the light of the local situation and of its antisocial behaviour strategy. 
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106. The actions open to a private sector landlord for the better management of antisocial 
behaviour include, for example, enforcing terms in the tenancy agreement, setting clear 
standards, advising tenants (for example on reducing noise nuisance),  investigating complaints, 
requesting the local authority to initiate an ASBO, providing information in support of ASBO 
proceedings, seeking an interdict, seeking possession at the end of the term of the tenancy or 
seeking possession on the grounds of antisocial behaviour.  The Bill removes a barrier to the 
latter in the case of assured and short assured tenancies.  Whether or not a landlord engages an 
agent to manage the property on the landlord’s behalf, the landlord still remains responsible for 
these actions. 

Part 7 – Housing: antisocial behaviour notices 

107. Part 7 allows the local authority to serve an antisocial behaviour notice on a landlord 
specifying action that the landlord must take and a period within which it must be taken.  The 
notice must be in response to antisocial behaviour by the tenant, or by an occupant of or visitor 
to the house, at or in the locality of the house.  Ministers accept that similar behaviour outside 
the locality is not the concern of the landlord in terms of the letting of the property. 

108. The local authority does not require to prove the culpability of tenants, occupiers or 
visitors for the antisocial behaviour in order to take steps to ensure that the landlord uses 
appropriate management measures in relation to antisocial behaviour.  The local authority or the 
police may, at the same time, take separate action against the individual perpetrators of the 
antisocial behaviour using the range of other powers at their disposal. 

109. Where the landlord does not take the actions required by the notice, the local authority 
can apply to the sheriff for one or both of two possible sanctions:  

� cessation of the occupier’s liability to pay rent; 

� transfer of management control of the property to the local authority. 

The objective is to encourage the landlord to take the specified actions as quickly as possible and 
if necessary for the local authority to take those actions in the landlord’s place.   

110. Income from the property is normally the main reason for letting, and sanctions which 
affect the flow of income or increase costs will be an incentive to take the actions required in the 
notice.  Cessation of rental liability means that the landlord will not legally be able to pursue the 
tenant for rent arrears for the period when the sanction is in force, because no rent is due for that 
period whatever the terms of let may provide.  Where the tenant receives housing benefit 
(including where it is paid direct to the landlord), entitlement will cease because the tenant does 
not have a rent liability.   

111. Where the landlord does not take the actions required by the notice, the local authority 
can also charge the landlord for expenses it incurs in consequence of that failure, such as the cost 
of investigation or the employment of professional witnesses to gather evidence which might 
reasonably have been made available by the landlord.   

112. Where the landlord will not or cannot manage antisocial behaviour effectively, either 
directly or through an agent, the local authority can apply to take control of the property in order 
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to do so itself.  The management control order is not a financial penalty and so rent is collected 
and paid to the landlord net of the authority’s reasonable administrative costs.  It is expected that 
the landlord will apply to the sheriff for the order to be revoked once the actions in the notice 
have been taken.   

113. The management control order gives the local authority the rights and obligations under 
existing tenancies or occupancy arrangements.  It would be perverse if, for example, one of 
several tenants in a house in multiple occupation left while the house was subject to a 
management control order and the landlord replaced that tenant with a person who had a record 
of antisocial behaviour.  The landlord therefore requires the approval of the local authority for 
any new leases or occupancy arrangements in the house while a management control order is in 
force. 

114. The Bill also makes it a criminal offence for the landlord to fail to take the action 
specified in an antisocial behaviour notice.  The penalty is a fine not exceeding level 5, which 
Ministers consider to be appropriate in the light of penalties relating to comparable situations, 
most particularly the penalty for letting a house in multiple occupation without a licence. 

Part 8 – Housing: registration areas 

115. Part 8 allows a local authority to designate, after consultation, one or more registration 
areas where there are persistent problems of antisocial behaviour associated with private rented 
housing and use of the registration powers is likely to resolve or reduce those problems. 

116. The need for registration to continue must be kept under review, and when the 
designation is no longer needed it must be revoked.  Ministers are aware that registration is a 
potential burden on the landlords affected, particularly when it is applied in only some 
geographical parts of the private rented housing market.  Where the circumstances which justify 
registration cease, it should be removed. 

117. Ministers are aware that registration may result in some landlords leaving the market.  
This is likely to involve landlords who are least able or willing to manage their properties to 
acceptable standards, and so is a short-term consequence that Ministers are prepared to accept.   

118. The absence of current information on the identity and contact details of the landlord has 
been frequently identified as a barrier to effective action on antisocial behaviour by neighbours, 
the community and local authorities.  This information is therefore required from the landlord 
and is included in the public register. 

119. Ministers recognise that landlords of houses in multiple occupation (HMOs) will have 
had to pay for a licence and satisfy management conditions.  HMO licence holders are expected 
to register to ensure a consistent approach to handling antisocial behaviour and so that the 
register is complete, but they are not required to pay the registration fee. 

120. Because circumstances vary widely local authorities determine conditions for registration 
which are appropriate to the designated area and which must relate to the management of 
antisocial behaviour.  Because particular measures may be needed to deal with antisocial 
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behaviour in relation to individual properties within the designated area, the local authority may 
also make specific directions to the landlords concerned.  The conditions and specific directions 
define what is expected of the landlord, who is required to comply with them. 

121. The local authority may refuse to register a property if it believes that the landlord will 
fail to comply with registration conditions or specific requirements.  It would be wasteful and an 
unnecessary delay if the landlord were to go through the registration process before the local 
authority could act on that belief, and the landlord’s position is protected by a right of appeal to a 
sheriff against the decision. 

122. The Bill makes it a criminal offence to knowingly let an unregistered property which 
should be registered unless the landlord is taking all reasonable steps to withdraw from letting.  
The Bill also makes it a criminal offence to fail to comply with a registration condition or a 
specific direction.  The penalty for these offences is a fine not exceeding level 5, which Ministers 
consider to be appropriate in the light of penalties relating to comparable situations, most 
particularly the penalty for letting a house in multiple occupation without a licence. 

123. While the property is let without being registered or while there is a failure to comply 
with conditions or specific directions, the sanction that rent is not payable applies, in the same 
way and with the same effect as described in paragraphs 109 and 110.   

124. The Bill provides for appeal to the sheriff against a decision to refuse registration or 
against the terms of a specific direction, since either of these can lead to sanctions.  The sheriff 
may suspend the effect of those sanctions while the appeal is in progress, but in order to avoid 
the use of appeals simply to delay, the suspension is not mandatory. 

Alternative approaches 

125. One alternative to the provisions in the Bill for addressing poor management of antisocial 
behaviour by private landlords would be to seek to strengthen the ability of individual 
neighbours to take direct legal action.  In the worst cases this could expose the individual to 
personal risk in addition to the cost and effort involved in dealing with what would normally be a 
situation affecting the local community as a whole.  Although private individuals should be 
prepared to take such action where necessary, it would not be appropriate to rely on this route to 
deliver the policy objective. 

126. Another alternative would be to establish a statutory code for the management of 
antisocial behaviour by private landlords, and to create an offence of failing to comply with that 
code.  This would focus on punishing the worst landlords, but it is considered that this alone 
would not be sufficient for the broader purpose of ensuring that private landlords take reasonable 
steps to manage antisocial behaviour.  The Bill provides for offences but also includes other 
measures designed to ensure direct practical intervention in a range of cases, including 
inadequate landlords as well as the worst landlords intent on abusing their position. 

127. The Bill provides for a range of actions that can be triggered if there is evidence that 
antisocial behaviour has taken place.  An alternative would be to anticipate the emergence of 
antisocial behaviour by specifying social or other criteria for designating registration areas or 
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intervening directly in individual cases.  It is considered that in principle it would be very 
difficult to devise criteria that would predict future antisocial behaviour linked to the landlord’s 
approach to management, and that in practice local authorities would be more likely to intervene 
informally through the provision of advice where they suspect that management practices are 
inadequate.  It is thought that criminal sanctions based on the likelihood that antisocial behaviour 
will follow from the landlord’s action or inaction would be disproportionate. 

128. Another alternative would be to require all private landlords to register and to meet 
conditions relating to the physical and management standards of their property.  This second 
approach would relate to Ministers’ Partnership Agreement objective to deliver good quality, 
sustainable and affordable housing for all.  The effective management of antisocial behaviour 
would be part of the intended outcome. These issues were addressed by the work of the Housing 
Improvement Task Force and Ministers are currently considering the results of consultation on 
the Task Force’s recommendations. If a national scheme is considered the right way forward, the 
normal approach would be for the provisions to form part of a future Housing Bill and the 
present Bill currently focuses on that aspect of management which relates specifically to 
antisocial behaviour. 

129. Concerns have been expressed that where a landlord has an antisocial tenant who is 
entitled to housing benefit the landlord may at the same time be failing to manage antisocial 
behaviour adequately and benefiting financially from the state through housing benefit, often 
paid direct.  The administration of housing benefit is a reserved matter and the Parliament would 
not be able to legislate to change the eligibility or payment rules for housing benefit.  However, 
if rent is not legally payable for whatever reason then housing benefit is in turn not payable.  The 
proposals in the Bill allow for the tenant’s liability for rental to be interrupted, so that the 
landlord’s right to income from the property ceases for that period, whether or not that income 
has been underpinned by housing benefit up to that point.  This approach avoids the wider 
implications of prohibiting the landlord from letting. 

Consultation 

130. The essence of the proposals in Parts 7 and 8 was included in the consultation paper 
Putting Our Communities First.  The written comments, comments made at public meetings and 
comments made at meetings with stakeholder representatives on the paper as a whole have 
included reference to these proposals.  There have also been specific discussions on these 
proposals with representatives of landlords’ and letting agents’ organisations. 

131. Comment from the public and other general stakeholders has generally supported the 
introduction of the measures described in the consultation paper.  Particular emphasis was placed 
on the issue of housing benefit and concern that some landlords’ income was being supported by 
housing benefit while they were inactive and uncooperative over their tenants’ behaviour.  
Comments also emphasised the difficulty of obtaining information about the identity and 
whereabouts of landlords in order to complain about and seek action on tenants’ antisocial 
behaviour. 

132. Landlords’ and letting agents’ organisations agreed that they did not represent the ‘bad’ 
landlords most likely to be affected by the proposals.  They were concerned that if they were 
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required to take firmer action against some antisocial tenants they could be faced with an 
escalation of antisocial behaviour and property damage.  Opinion on registration was divided. 
Some saw it as an additional burden which would encourage some landlords to invest instead in 
other activities, reducing supply.  Others saw national registration as a helpful move, identifying 
landlords and encouraging and reinforcing higher standards in the private rented market. 

PART 9 – PARENTING ORDERS 

Policy objectives 

133. Parenting orders recognise the importance of the quality of parenting a child receives in 
determining his or her future.  It is clear that poor parenting can have a significantly detrimental 
effect on a child.  Children who are the subject of inadequate parenting are more likely to be 
placed at risk, to offend and behave in an antisocial manner.  Parenting orders will introduce 
compulsory measures designed to improve the parenting skills of those identified as having poor 
parenting skills.  A ‘parent’ for the purposes of parenting orders is someone who has parental 
responsibilities in terms of Part I of the Children (Scotland) Act 1995.  A ‘child’ for these 
purposes is someone under the age of 16.  Before an order can be granted, parents must have 
refused to engage voluntarily in supports offered to them to help improve their parenting. 

134. In that situation Scottish Ministers believe that an order granted by a court requiring the 
parent to change their behaviour in respect of their child may be appropriate.  Such an order – a 
parenting order – will be granted by the sheriff court.  A parenting order will last for a maximum 
of 12 months, unless extended, and will require the parent to comply with the requirements set 
out in it.  These requirements will seek to require them to exercise control over their child’s 
behaviour and to ensure their child is properly cared for.  This might include ensuring the child 
attends school, is properly clothed and fed, receives appropriate medical attention, avoids contact 
with other disruptive children or is at home and effectively supervised at particular times.  A 
parenting order will also normally require the parent to attend counselling or guidance as 
required for a maximum of 3 months in the course of the order. 

135. An application for a parenting order will be made by summary application and may be 
made on either offending/antisocial behaviour or welfare grounds.  Where a child has been 
engaging in antisocial behaviour or criminal behaviour an application may be made by either the 
local authority in whose area the child lives or by the Principal Reporter.  Ministers are of the 
view that only these agencies have sufficient information about the child and its family to 
determine whether a parenting order would be in the best interests of the child.  The sheriff 
hearing an application may make a parenting order where he or she is satisfied that the child has 
engaged in antisocial behaviour or criminal conduct, that the order would be helpful in 
preventing further such behaviour and that the parent has failed to engage with help and support 
offered on a voluntary basis.  The sheriff would also require to be satisfied that the parenting 
order would be in the child’s best interests. 

136. Where a child has been referred to a Reporter because of concerns about their welfare or 
the quality of care they receive from their parents the Principal Reporter may make an 
application for a parenting order.  This would allow the Reporter to make an application in 
respect of any child referred to him or her where that appears to be in the best interest of the 
child.  Ministers believe that a parenting order that aimed to deal with poor parenting of a child 
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should not be limited to those children who have exhibited antisocial behaviour.  Effective 
intervention to improve the quality of parenting at an early stage may be a very useful tool in 
avoiding antisocial and offending behaviour by the child later in its life.  

137. The role of the Reporter in relation to parenting orders is an important one.  Ministers 
believe it is appropriate that the Reporter has the ability to apply for a parenting order where he 
or she believes that is in the best interests of the child.  However, where a children’s hearing has 
discussed a child’s case it will be important that the hearing itself is able to initiate an application 
for a parenting order where that appears to be appropriate.  For that reason, Ministers propose to 
allow a hearing to direct the Reporter to make an application for a parenting order. 

138. In order to ensure that a fully informed decision is taken about whether to apply for a 
parenting order Ministers intend to provide that a local authority making an application must 
consult the Reporter and vice versa.  Ministers have also decided that parenting orders should be 
restricted to those with full parental rights and responsibilities in respect of a child.  This would 
mean that parents or guardians would be potentially subject to a parenting order but that others 
with more short-term care of children – babysitters or foster carers for example – would not be 
subject to a parenting order. 

139. As well as allowing for direct applications to the sheriff court for a parenting order, 
Ministers also believe that it would be helpful to allow our courts to consider whether a 
parenting order may be in the best interests of a child in other proceedings in which a child is 
involved.  For that reason, Ministers propose to allow any court in any proceedings, where it 
appears it might be appropriate for a parenting order to be made, to require the Reporter to 
consider whether an application for a parenting order would be appropriate.   Moreover, where a 
civil court makes an antisocial behaviour order in respect of a child, it is proposed that a court 
may make a parenting order in respect of the parents at the same time when that is desirable in 
preventing further antisocial behaviour by the child.   

140. Central to the making of any parenting order will be that is in the best interests of the 
child concerned.  For that reason, when it is appropriate taking into account the age and maturity 
of the child, Ministers believe it is important that the court dealing with the application hears and 
takes into account the views of the child.  They also believe it is important that the views of the 
parent or guardian who is the proposed subject of the order should be heard.  Express provision 
is therefore made in this regard.   

141. Given the requirement that parents must have failed to engage on a voluntary basis before 
a parenting order can be made, effective services must be available before any orders can be 
made. Existing programme provision is patchy and Ministers are committed to expanding the 
number and range of services available.  To ensure parenting orders are used appropriately, 
provision is made limiting their use to local authorities where the required programmes are 
available.  Prior to national roll-out, the Executive intends to pilot the use of parenting orders in 
areas where services/programmes are available. 

142. Meeting the requirements of a parenting order will require considerable commitment 
from parents.  They have the right to expect a service from those charged with delivering/ 
administering orders.  Ministers are of the view that it is appropriate to make local authorities 
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responsible for delivering parenting orders to those made subject to them.  This would include 
responsibility for monitoring the parents compliance with the requirements imposed by the order 
in respect of the parents behaviour in relation to their child.  It would also include the making of 
arrangements for the counselling and guidance on parenting skills that would form part of the 
order.  The counselling and guidance may well be delivered by other agencies, such as voluntary 
organisations. 

143. Once a parenting order has been made it is important that arrangements are in place for 
its review and appeal.  Ministers propose that the child, the local authority who will be 
administering the order or the parent who is the subject of the order should be able to apply for a 
review of the order.  An appeal by those same people or agencies against the making, refusal or 
varying of an order will also be competent.  The appeal will be able to be made to the sheriff 
principal or the Court of Session. 

144. Breach of a parenting order will be a criminal offence and someone convicted of that 
offence will be liable to a fine not exceeding level 3 (£1,000) on the standard scale.  In 
determining what sentence should be imposed Ministers have proposed that the court shall take 
into account the best interests of any child of the parent concerned.  Schedule 4 of the Bill 
provides that, in the situation where a fine for breach of a parenting order is not paid, a court 
must impose a supervised attendance order.  Only if that supervised attendance order is not 
complied with will the court have all sentencing options – including imprisonment – at its 
disposal. 

Alternative approaches 

145. Ministers believe that improving the quality of parenting for children who are the subject 
of poor parenting is a top priority.  Of course, existing procedures in relation to child protection 
allow a child or young person to be removed from the parental home when that is in their best 
interests.  That decision is, quite rightly, not one that is taken lightly.  Where possible a child and 
their family will be supported to allow them to remain together.  Ministers see parenting orders 
as an additional tool which should help provide the support to children and their families 
necessary to keep them together.  They will not be an alternative to removing children from the 
family home where that is necessary.  However, in some cases a parenting order may help 
improve the quality of parenting in a family so as to allow the family to remain together. 

146. Ministers do not believe there is any alternative to parenting orders.  They are the only 
means whereby parents who have refused to take up voluntary support to improve the quality of 
their parenting can effectively be required to do so.  Children’s hearings have powers to require 
parents to attend hearings in respect of their children but that is as far as their powers go.  
Ministers do not believe that extending the powers of the children’s hearing to make an order in 
respect of the parents of a child would be appropriate.  It would move away from the hearing’s 
proper focus on the child.  Moreover, a hearing would not have the power to impose any sanction 
to ensure a parent who had already refused to engage with support would take that support up. 

Consultation 

147. There is general agreement across Scotland about the importance of parenting.  This is 
obvious in the formal responses to the consultation and also came across strongly to Ministers in 
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their consultation engagements over the consultation period.  There is less universal agreement 
about the need to introduce parenting orders in Scotland.  However, having considered the 
comments received Ministers believe that parenting orders would be a useful tool in improving 
the position of children who suffer from deficient parenting.  Ministers do not support the view 
expressed by some that identifying bad parents is harmful.  To fail to do so would, they believe, 
be an abdication of responsibility in relation to the children of those parents.  As envisaged in the 
consultation paper, and following strong support expressed by consultees, Ministers are clear 
that parenting orders should only be imposed where a parent has been offered support on a 
voluntary basis and has refused to engage with that support.  The provision in this Part that 
requires a court to consider the behaviour of the parent in respect of their child’s welfare before 
making a parenting order gives this effect.  That requirement will also be backed up in guidance 
to be issued by Ministers under this part.   

PART 10 – FURTHER CRIMINAL MEASURES 

Policy objectives 

Antisocial behaviour orders on conviction 
 
148. In order to deal with antisocial behaviour in an effective and timely manner, courts will 
be given the power to make an ASBO immediately after a person has been found guilty for any 
criminal offence involving antisocial behaviour in addition to the sentence. The court must be 
satisfied that there is evidence of antisocial behaviour (on a basis consistent with the conditions 
required for an antisocial behaviour order) on the part of the convicted person.  Unlike ordinary 
ASBOs, there is no requirement that a local authority or registered social landlord should apply 
for the imposition of an ASBO following the sentence.  The evidence presented to the court 
during the proceedings would provide the basis for the court’s decision.  

Community reparation orders 

149. The Executive is committed to making available to courts as wide a range of community 
disposals as possible to ensure that sentencers have access to appropriate sentences for all levels 
of crime and all types of offender. Probation orders have existed for many years whilst 
community service orders (CSOs) were introduced to Scotland in the late 1970s and supervised 
attendance orders (SAOs) for fine defaulters in the 1990s. More recently the range of community 
sentences has been extended to include restriction of liberty orders and drug treatment and 
testing orders, both of which are designed to deal with the high end of the tariff scale.  

150. Both CSOs and SAOs adopt a restorative justice approach whereby reparation is made to 
the community through the offender requiring to undertake a specified number of hours of 
unpaid work to the community. However CSOs are specifically defined in statute as being an 
alternative to custody and are thus at the high end of the tariff scale, whilst the use of SAOs has 
to date been confined to fine defaulters. Neither is, therefore, necessarily appropriate in dealing 
with those in our communities who are responsible for antisocial behaviour and who require to 
be dealt with through the criminal justice process.  

151. Scottish Ministers believe that there is a need for a new sentence to be made available to 
courts, which would provide a new sentencing option designed specifically to deal with offences 
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where there is an antisocial behaviour element.  Community reparation orders (CROs) will be 
confined to summary cases and will focus specifically on making reparation in response to 
antisocial behaviour by providing for between 10 and 100 hours of unpaid work to be carried out 
by the offender. This compares with the minimum in summary cases of 80 and maximum of 240 
hours unpaid work requiring to be undertaken as part of a CSO. As with SAOs there will be 
opportunity for activities of an educational/ lifeskills nature but the unpaid work component of a 
CRO will dominate and will provide visible reparation to the community.  

152. The focus of a CRO on reparation has led Ministers to conclude that there should be a 
statutory requirement on local authorities, who will be responsible for directing those made the 
subject of a CRO, to consult with appropriate agencies and bodies such as local victims 
organisations, community councils and the police. This will be subject to certain safeguards to 
ensure that the offenders themselves are not stigmatised in the tasks they require to undertake. 
The intention is that the reparation should in the majority of cases be to the benefit of the 
community as a whole rather than to individual victims. 

Restriction of liberty orders 

153.  In the Partnership Agreement A Partnership for a Better Scotland, Ministers indicated 
their commitment to “allow children who might otherwise be in secure accommodation to 
remain in the community through the use of electronic tagging”.  In order to allow the courts to 
impose a restriction of liberty order (RLO) on offenders under 16 years, who are dealt with by 
the court system rather than through the children’s hearings, the removal of the age restriction in 
section 245A(1) of the Criminal Procedure (Scotland) Act 1995 Act is required.  The Bill does 
that. 

154.  Restriction of liberty orders were introduced in Scotland by section 5 of the Crime and 
Punishment (Scotland) Act 1997 and following successful pilots in three courts were made 
available across Scotland from 1 May 2002 as an order for offenders aged 16 years or over.  
RLOs require an offender to be restricted to a specified place for up to 12 hours per day or 
specified place for up to 24 hours per day, or both, for a maximum period of 12 months.  
Compliance with an RLO is monitored by remote monitoring equipment.  The purpose of an 
RLO is to reduce the offender’s liberty, protect the public by reducing the opportunity to offend 
and to impose a punishment on offenders by restricting their movements.  Section 50(3) of the 
Criminal Justice (Scotland) Act 2003 made provision for a restriction of liberty order to be used 
as a direct alternative to custody.   

155.  Presently the courts, like the children’s hearings, have the power to detain children under 
16 years of age in secure accommodation.  This provides the courts with the power to remove 
dangerous or persistent serious offenders from the community.  There will, however, be 
instances where the circumstances of the offender or the nature of the offending behaviour can 
be addressed effectively in the community.  As well as extending the provision of electronic 
monitoring to children’s hearings, we also propose to extend the options available to the courts 
by providing RLOs (with electronic monitoring to monitor compliance) as an alternative disposal 
to detention for offenders under 16 year olds in appropriate cases.   

156.  RLOs can be used to keep the young person off the streets at specific times and to isolate 
them from their peer group.  It can provide a breathing space to allow programmed work to be 
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done with the young person to address problems related to the offending behaviour.  Effective 
assessment procedures will be implemented to ensure that family relationships and household 
circumstances will be able to support the RLO arrangements.  Whilst electronic monitoring does 
not physically prevent an offender leaving an area to which he or she is restricted, any failure to 
comply with the conditions of an order or tampering with equipment is quickly detected.  This is 
then reported to the court by the company contracted to supply the service.  

Sale of spray paint to children 

157. Preventing vandalism and graffiti is a key part of the Executive’s strategy to promote 
safe, secure and attractive communities and tackle antisocial behaviour.  Graffiti involving use of 
spray paint is particularly difficult and expensive to remove. Ministers believe it is appropriate to 
ban the sale of spray paint to under 16s.  This will help control and reduce the antisocial misuse 
of spray paints by children in acts of graffiti. 

158. The Executive considers that 16 is the most appropriate age for the ban on the sale of 
spray paint.  Over the age of 16, it is more likely that a person will have legitimate reasons for 
purchasing spray paint, whether for work purposes or if they own a car at age 17.  The misuse of 
spray paints in acts of graffiti will still be a crime even if the ban does not apply to 16 and 17 
year olds.  On balance, a threshold of 16 meets the policy objective while limiting the extent to 
which the ban impacts on the freedom of individuals aged 16 or over. 

159. Enforcement of the ban will mainly be a matter for trading standards officers and the 
police.  A duty is being placed on the local authority to enforce the ban in its area.  However, the 
local authority will not be authorised to institute proceedings for the offence of selling spray 
paint to a child.  This is a matter within the discretion of Procurators Fiscal.  The Bill also 
contains a requirement to display a notice setting out that it is illegal to sell spray paint to under-
16s at every retail outlet in which spray paint is sold.  Non-compliance with this requirement will 
be a criminal offence. 

Alternative approaches 

160. One alternative to introduction of community reparation orders would be to rely on the 
existing range of community disposals to deal with this group of offenders and not to introduce a 
new sentence. However, Ministers are not convinced that the options currently available to 
courts are sufficient to deal with offenders indulging in antisocial behaviour. The intention is to 
provide courts with an additional sentencing option, which reflects more appropriately where 
antisocial behaviour should sit in the tariff scale. A second alternative would be to reduce the 
number of hours required to be undertaken within a CSO thereby avoiding the need for 
introduction of CROs but this would run the risk of diluting the principle of a CSO being an 
alternative to custody. 

161. The alternative to extending RLOs to under-16s would be to retain the present RLO 
arrangements restricting RLOs for offenders over the age of 16.  However as electronic 
monitoring is to be made a disposal for the children’s hearing system as an alternative to secure 
accommodation it would also be appropriate to extend the arrangements for the adult RLO 
scheme to cover those offenders under-16 in the courts. 
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162. The alternative to the ban on the sale of spray paint to children would be not to impose 
such a ban or to introduce a ban with a different age threshold.  A ban will not prevent graffiti on 
its own, but Ministers believe it is a useful step to control the misuse of spray paints by children 
in acts of vandalism.  Education and crime prevention initiatives will continue to have a major 
role in preventing graffiti.  The ban will complement other approaches. 

Consultation 

163. Most respondents supported the principle of introducing CROs although concern was 
expressed by some as to the potential for overlap with CSOs and SAOs as a disposal of first 
instance. The majority supported the notion of there being programmes for individuals as well as 
groups and also felt that there should not be an upper age group of 21 as proposed in the 
consultation paper Putting Our Communities First. Respondents also proposed a wide range of 
organisations/agencies who should be consulted formally about the nature of reparative work to 
be undertaken. 

164.  Respondents who supported the introduction of RLOs for under 16’s in the courts agreed 
that these should be accompanied by additional support measures; they also highlighted the need 
to support the families of those subject to the order. There was general agreement to the period 
of restriction being the same as for adults, but there was a need to ensure flexibility in 
application to accommodate schooling etc. Some respondents also raised concerns that RLOs 
might be seen as a soft option. Those respondents who did not support the introduction of 
electronic monitoring considered that its use instead of secure accommodation would have an 
effect on the vulnerable and breach of the order should not be grounds for a secure placement.  

165. While some concerns were expressed about the effectiveness of a ban on the sale of spray 
paint to children and about the means of enforcement, there has been wide support for the 
introduction of such a ban.  A number of respondents suggested that the ban should be extended 
to under-18s to ensure continuity with what is being proposed for England and Wales.  Ministers 
have considered this issue but still believe that setting the ban at under-16s is more appropriate 
for Scotland. 

PART 11 – FIXED PENALTIES 

Policy objectives 

166. Scottish Ministers want to ensure that where antisocial behaviour has taken place that 
swift, effective and fair justice is provided for.  Ministers believe that fixed penalty notices 
(FPNs) for antisocial behaviour will help in this regard. 

167. The power to issue FPNs for disorderly behaviour will be given to the police.  Ministers 
believe that FPNs would only be appropriate in relation to low-level offences.  Some of these 
offences are set out in the Bill.  FPNs should help free up police time and reduce some of the 
burden on the courts of dealing with minor cases.   

168. At present the police have a number of options open to them when they apprehend 
someone who has committed a low-level offence.  They may just warn the alleged offender or 
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they may arrest the offender and take him or her to the police station.  There, after establishing 
the offender’s identity, they may release the offender with a warning, they may release the 
offender under a bail requirement to attend court on a specified day, or they may release the 
offender on the basis that a report will be sent to the local Procurator Fiscal.  Thereafter, if the 
Procurator Fiscal decides to proceed with a prosecution, this would be initiated by serving of a 
summary complaint.  The FPN will be one other option open to the police.  If the identity of the 
offender can be confirmed in the street a FPN may be issued there and then.  However, Ministers 
expect that in most situations the offender will be arrested and taken to the police station.  
Whichever is the case, an FPN will be another tool at the disposal of the police in these 
situations. 

169. An FPN will work as follows.  Once it is issued the recipient will have 28 days to either 
pay the fixed penalty or intimate their wish to challenge the notice.  If the fixed penalty is paid 
then that is the end of the matter.  If the recipient challenges the notice then the case will be 
reported to the Procurator Fiscal who determines whether a prosecution is appropriate.  If, on the 
other hand, the recipient does nothing – i.e. does not take up his or her opportunity to challenge 
the notice and prove his or her innocence or does not pay the fixed penalty – the fixed penalty is 
converted to a fine registered against the recipient.  The level of the fine will be 150% of the 
level of the fixed penalty.  Once registered the fine will be enforced in the normal way. 

170. Ministers are confident these arrangements are fair and equitable.  They allow an alleged 
offender to challenge the notice, leaving the burden on the prosecution to prove any criminal 
charge subsequently brought against them.  They allow someone who accepts their guilt and that 
a penalty should be paid, to pay it and have the matter finally dealt with.  If that is the case then 
no conviction is recorded against that person.  On the other hand, for those who do nothing an 
increased penalty – in the form of a recorded fine – will be imposed.  The Bill also provides a 
mechanism for someone who alleges that the FPN was not issued to them – i.e. that there is a 
case of mistaken identity – to prove that they were not the person to whom the FPN was issued. 

171. Matters of prosecution of criminal offences are in the exclusive jurisdiction of the Lord 
Advocate in Scotland.  The Lord Advocate has the power to direct the police about in what 
circumstances a FPN should be used or not used in respect of the offences where FPNs are 
applicable.  Whether a FPN has previously been issued to an individual will obviously be an 
important factor in determining whether it is appropriate to issue one again.  For that reason, 
although an FPN will not be a criminal conviction, the fact that one has been issued and paid will 
be recorded.   

172. Ministers plan to pilot FPNs for antisocial behaviour in Scotland.  The Lord Advocate 
and the Crown Office and Procurator Fiscal Service, the police and the courts will be closely 
involved in planning for this pilot.  An evaluation of that pilot will be carried out.  Ministers are 
confident that, if properly designed, savings in police and court time will be made. 

Alternative approaches 

173. Ministers believe that FPNs will be a useful mechanism for delivering summary justice in 
respect of minor offences.  The Executive is also taking action to improve the summary criminal 
court justice system.  Ministers are of the view that FPNs will complement these efforts.  An 
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FPN will be another option open to the police when dealing with minor offenders.  It is itself an 
alternative approach that Ministers believe will prove useful in freeing up police time and 
reducing the burden on Scotland’s courts. 

Consultation 

174. The vast majority of those who responded on this issue supported the introduction of 
FPNs for low level antisocial behaviour offences.  They agreed with Ministers that if the system 
was designed properly FPNs should allow for a reduction in bureaucracy and speedier justice.  A 
number of consultees argue that FPNs for low level offences should be piloted in Scotland before 
being rolled out nation-wide.  They pointed to the pilots currently running in England and Wales 
but made the point that the Scottish criminal justice system was different and that a separate pilot 
would be necessary here.  Ministers agree and the intention is to commence these provisions in a 
manner that enables these provisions to be piloted. 

175. The consultation paper also sought views on the wisdom of extending FPNs for 
disorderly behaviour to under-16s.  On this issue, the vast majority of consultees were opposed 
to the proposal.  This Part does not provide for the application of FPNs to under-16s. 

PART 12 – CHILDREN’S HEARINGS 

Policy objectives 

Supervision requirements: conditions restricting movements 

176. Remote monitoring arrangements are currently available in the criminal justice system, 
through the use of restriction of liberty orders (RLOs) which apply to young people aged 16 and 
over. Remote monitoring of young people aged 10+ is also a disposal available to courts in 
England and Wales. 

177. As set out above, Scottish Ministers propose that RLOs should also be available for those 
aged under 16 in the criminal justice system.  In addition, it is intended to introduce remote 
monitoring for young people who are dealt with by the children’s hearing.  They will mainly be 
aged under 16, but could also include those aged 16 and 17 who are subject to a supervision 
requirement. 

178. The vast majority of children and young people who will be the subject of a remote 
monitoring arrangement (RMA) will be the small number of serious and/or persistent offenders 
for whom a wide range of interventions have been tried but failed.  

179. Scottish Ministers also believe there are a small number of young people who may not 
offend but whose behaviour is putting themselves at risk. Many of these young people may 
currently be placed in secure or residential care. The hearing may consider that an RMA would 
be more appropriate, taking into account the best interests of the child.   

180. Ministers believe that for this very small number of young people, an RMA could be 
more effective than secure or residential accommodation, provided it is just one part of an 
intensive programme of supervision and support, including educational provision. An RMA 
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could not therefore, be imposed without an action plan that covers the range of elements in such 
a programme and how it will be delivered.  As set out in the Financial Memorandum to this Bill, 
the Executive will be making available significant resources to help provide the intensive 
supervision and support that will be required.   

181. It is intended that RMAs could be used as an alternative to placing a young person in 
secure accommodation.  A child is placed in “secure accommodation” by a supervision 
requirement under section 70(9) of the Children (Scotland) Act 1995. The hearing would have to 
be satisfied that the child met the criteria for secure accommodation set out in section 70(10), it 
may then impose an RMA in a supervision requirement. Hearings are required to review a 
“secure” decision after three months. Ministers intend to set the same review period for an RMA. 

182. It is also proposed that RMAs could be used in support of serious intervention with a 
young person for welfare or offending reasons. This option would enable young people who are 
coming out of secure accommodation to “phase” their re-entry to the community. It could also be 
considered as a response to the breach of an antisocial behaviour order and if a young person is 
continually absconding from home or their place of residence and placing their welfare at risk.  

183. If an RMA is breached, the young person will be referred back to a Children’s Hearing 
for disposal.  It is possible that secure accommodation will be the sanction. 

184. The hearings already have wide powers to impose a supervision requirement (section 
70(1) of the 1995 Act) and to attach any condition it considers to be in the best interests of the 
child (section 70(3). Ministers believe that an additional express provision under section 70(3) to 
impose an RMA will demonstrate that this is a serious intervention but that it can only be 
imposed through a supervision requirement, which will also address the young person’s range of 
other needs.  Further discussion will be required but it is considered that the review period for an 
RMA will be three months, which is the same as the requirement to review a secure order and 
placements for looked after children. 

185. Ministers have also been mindful of ECHR requirements under Article 5 and the rights of 
young people to educational provision, where there has been a restriction of liberty, and to 
ensure that any action taken by the hearing is made in the welfare interests of the child.  
Imposing an RMA will be a restriction of liberty rather than deprivation. Nevertheless, 
Ministers’ proposals to impose an RMA through a supervision requirement that sets out the 
range of provisions that must be in place for a young person will ensure ECHR requirements 
have been met.  

Supervision requirements: duties of local authorities 

186. The Bill introduces a provision clarifying the statutory duties of local authorities in 
relation to supervision requirements imposed by children’s hearings. An obligation is imposed 
on the local authority to perform its statutory duties where these are imposed on it in terms of a 
supervision requirement, and provision is made empowering the hearing to direct the Reporter to 
raise proceedings in the sheriff court against a local authority, compelling it to perform its 
statutory obligations where the hearing considers that the authority is failing in its 
responsibilities in respect of a specific supervision requirement. 
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187. Where a hearing considers that compulsory measures of supervision are needed in respect 
of a child referred to it, the hearing will determine what the child’s needs are and what action 
should be taken by the child in order to address those needs.  The supervision requirement may 
contain one or more conditions as appropriate. These may range from seeing a social worker as 
required, to attendance on a particular community based programme; or attending school, to 
placement in secure accommodation.   While the obligations are placed on the child, the local 
authority already has a duty to give effect to supervision requirements (section 71 of the Children 
(Scotland) Act 1995).   A child under a supervision requirement is a “looked after child” for the 
purposes of section 17 of the Children (Scotland) Act 1995 which places statutory obligations on 
local authorities.  Local authorities are expected to make such arrangements as are necessary to 
enable the child on a supervision requirement to meet the obligations on the child.  In practice, 
this will involve organising the allocation to a social worker and supervision by a social worker 
or other service provider.   

188. The Audit Scotland report on youth justice (Dealing with offending by young people, 
December 2002) identified shortcomings in the supervision of children (paragraphs 147 to 149) 
and highlighted that hundreds of children subject to a supervision requirement did not receive a 
suitable service.  Over twice as many children are under supervision in relation to welfare 
grounds than on offence grounds.  There are potentially a large number of children not being 
provided with a service to enable the supervision requirement to be put into effect.   

189. The new provision specifies the procedure to be followed by the Reporter in giving notice 
of intended application to the court.  The Reporter must send such a notice to the local authority 
and copy it to the child, and also to ‘relevant persons’ (as referred to in the 1995 Act) and to any 
person appointed under section 41 of the 1995 Act.  The provision also specifies time limits 
within which action requires to be taken.  The local authority has 21 days from the date of receipt 
of the notice to comply with its duty under the 1995 Act, and a hearing which directs the 
Reporter to give notice of an intended application will meet as soon as possible after 28 days of 
the notice being given, to review the case.  If, after that period, the local authority is considered 
still to be in breach of its duties, the hearing may authorise the Reporter to make an application 
to the court. 

190. The effectiveness of the current legislation is dependent upon local authorities complying 
with their statutory obligations, but where these have not been met there is no mechanism at 
present which allows early action to be taken to remedy that failure.  The new provision will 
enable a hearing, where necessary, to direct a Reporter to give notice of intention to raise an 
action in the sheriff court in relation to a specific failure to give effect to a supervision 
requirement.  Failure to comply with the sheriff’s order would be dealt with as contempt of 
court. To ensure that the new provision operates successfully, it will be important for supervision 
requirements to set out in detail what the child is expected to undertake and what the local 
authority is expected to deliver.  Panel members will receive further training on what is required 
to ensure that the local authorities’ duties are clear.  

Failure to provide education for excluded pupils 

191. Local authorities have specific duties in respect of children who have been excluded from 
school (section 14 of the Education (Scotland) Act 1980 as amended).  These include 
requirements to provide education.  The Bill introduces a provision for the Reporter or the 
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hearing, as appropriate, to refer the local authority to Scottish Ministers in order to facilitate an 
investigation under section 70 of the 1980 Act into whether there has been a breach of duty 
under that Act, upon discovering that an excluded child has not received education as required. 
That section sets out certain enforcement measures Scottish Ministers may take where there has 
been a failure to discharge any statutory duty relating to education.  

192. Although local authorities have a statutory duty to provide education, children’s hearings 
on occasion discover that children who have been excluded have not then received education.   
Reasons for this vary.  For example, some local authorities may have offered services which 
have not been taken up; the child may have been excluded from several schools or may have 
been moved around between foster and family carers.   

193. On occasion, however, local authorities may have been slow in undertaking their 
statutory responsibilities and this may only come to light at a hearing.  The powers of Reporters 
and hearings relate to their functions under the Children (Scotland) Act 1995 to ensure the 
protection of children.  This new provision enables Reporters and hearings, in attending to their 
responsibilities, to make a referral to Scottish Ministers where it appears to them that there has 
been a failure on the part of a local authority to fulfil its statutory obligations.  This will ensure 
that children who might not otherwise have received an education service are brought to the 
attention of Scottish Ministers. They may then require action to be taken if they decide that there 
has been a failure on the part of the local authority. 

194. It is intended that guidance will be issued to Reporters and hearings to indicate the 
reasonable steps that local authorities would be expected to have taken where a child is excluded.  
The absence of such information from the reports received by Reporters and hearings in respect 
of the child will enable a decision to be made on whether to refer the case to Scottish Ministers 
for a fuller investigation to be undertaken. 

Alternative approaches  

195. Ministers believe that an RMA should only be applied when a range of other options have 
been tried with the young person but they have failed. Ministers believe that the credibility of the 
hearings system has been undermined by the absence of resourced interventions for tackling 
young people with a history of serious and persistent offending and in a tiny minority of welfare 
cases, when other community-based options have failed. Recent increases in funding of local 
youth justice teams and specific programmes, as well as the pilot of fast track hearings in certain 
locations are expected to improve the impact of the hearings system.  Resources have also been 
allocated to increase the secure estate.   Decisions of hearings are very flexible in that a hearing 
may impose any condition in a supervision requirement which it considers necessary to address 
the welfare interests of the child.  Interventions such as RMAs, together with ASBOs and the 
power to require an application for parenting orders, will provide additional specific measures 
for the most troublesome.  Hearings at present seek to engage parents in improving the welfare 
of their child and in controlling the child’s behaviour but do not have direct control over parents.  
The provision of support services and the option of parenting orders through the courts will help 
reinforce the work of hearings.  Wider changes to the hearings system such as direct control over 
parents would require a re-examination of the Children (Scotland) Act 1995 and is an issue better 
suited to the proposed review of the children’s hearings system.   
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196. Local authorities already have a duty to give effect to supervision requirements. 
However, where difficulties emerge in implementing hearings decision, there is no specific 
option for hearings to take action.  Children’s panel chairs will discuss with local authority staff 
and may review decisions, but this process does not always guarantee action.  Existing powers to 
take action against local authorities, for example under the Court of Session Act 1988, are more 
suited to addressing a generic failure by a local authority and require a more lengthy process 
through the courts. The new provision will require action in specific cases within a fixed time 
frame.  The new powers to specify the duties on local authorities and to require action or, in the 
case of children not receiving education, to permit investigation will complement the existing 
provisions.   

Consultation 

197. The consultation process produced a range of comments on electronic monitoring in the 
hearings system.  A significant number were opposed, others very much in support.  Overall the 
majority of views were that, on balance and in certain circumstances, there was a role for 
electronic monitoring. To be effective, many felt that it should be part of a package of support 
measures and should not be made in isolation as a punitive measure.  There was considerable 
support for electronic monitoring to be further evaluated before introduction or to be piloted, 
given concerns over its effectiveness for the younger age group.  Concerns were expressed over 
children’s rights issues, especially under international law, the issue of stigmatisation, the 
possibly of a tag being seen as a badge of honour and the need to ensure that the environment 
where a child was to be required to stay should be safe.  Some doubted whether, if the secure 
accommodation criteria were met, tagging could provide an alternative as the need to avoid the 
risk of the child harming themselves or others might not be met by electronic monitoring.  There 
was no clear preference between the two options in the paper. There was strong support for any 
review period to be no longer than three months. 

198. On powers to require local authorities to comply with supervision requirements, the 
majority supported the desirability of requiring local authorities to comply with supervision 
orders. Many children’s hearings organisations felt that this was overdue, and was both 
detrimental to individual children and to the hearings system. However, it was strongly argued 
by COSLA, individual local authorities and many other respondents, including children’s 
hearing organisations, that the situation was primarily caused by a lack of resources rather than a 
wilful refusal to comply on the part of local authorities. In particular, the lack of available social 
workers was viewed as the most serious issue impacting upon the compliance of supervision 
requirements. If the current national measures to address this problem were successful, the need 
for the powers would diminish. It was argued by local authorities and others that local 
authorities’ accountability had to be linked to adequate resources.  

199. There was support amongst the majority of respondents for a Reporter, at a hearing’s 
direction, to request a sheriff to make an order to enforce implementation of a supervision 
requirement but that the underlying shortage of resources had to be tackled.  Several respondents 
were concerned that the ability of local authorities to prioritise cases, particularly related to child 
protection and looked after children, would be compromised, and that other cases would 
necessarily lose resources. Guidance would be important. Concerns were also raised that more 
children may become subject to supervision requirements to secure resources. Several responses 
from children’s hearing groups were also concerned that recourse to the sheriff undermined the 
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primacy of the original disposal made by the hearing.  Clarification on the disposal powers of the 
court was sought, and some suggested that local authorities should have a right of appeal against 
a disposal from a children’s hearing if they felt it to be unreasonable.  Other procedural changes 
were suggested to clarify actions taken by the hearings system and for ensuring accountability. 

200. A majority of responses supported a role for hearings and Reporters in alerting Ministers 
to failure by a council to ensure a child before them receives appropriate education.  There was 
general agreement that such an action should only occur if all other options, including local 
authorities’ appeal procedures for parents, had been exhausted. Guidance would be helpful. 
Some respondents suggested interim procedures involving the local authority should be pursued 
before referral to Scottish Ministers.  One children’s panel suggested that hearings be provided 
with detailed education plans, similar to action plans in fast-track hearings.  

PART 13 – MISCELLANEOUS AND GENERAL 

Policy objectives 

Disclosure and sharing of information 

201. Effective management of antisocial behaviour requires effective sharing of information 
amongst authorities.  Ministers are determined that unnecessary obstacles to the sharing of that 
information are eliminated.  This part provides that local authorities, the police and responsible 
social landlords will have the power to exchange information where it is necessary and relevant 
in tackling antisocial behaviour. 

Equal opportunities 

202. Scottish Ministers are committed to equal opportunities.  This part makes it clear that 
those discharging functions under the Bill must do so in a manner that supports equal 
opportunities.   

Alternative approaches 

203. The alternative in relation to these measures would be to omit any specific statutory 
power to exchange information or requirement to promote equal opportunities.  Ministers’ view 
is that these matters are best explicitly provided for. 

Consultation 

204. A wide range of individuals and organisations stressed the importance of effective and 
efficient information exchange in tackling antisocial behaviour.  They explained that individual 
authorities were often reluctant, for reasons that were unclear, to exchange information with each 
other that would allow them collectively to combat antisocial behaviour more effectively.  
Ministers share that view and these provisions are the result. 

205. Those representing equality groups who responded to the consultation stressed the need 
to be very clear that the Bill could not lead to discrimination against them.  They suggested that 
the Bill include an explicit provision to make this clear. 
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

206. The measures in the Bill are intended to provide additional protection to individuals and 
groups whose quality of life is undermined by antisocial behaviour by others.  Individuals who 
experience prejudice on the grounds of race, religion, gender, age, disability or sexual orientation 
may also be more likely to be victims of antisocial behaviour.  The Executive expects the Bill to 
promote equal opportunities by promoting a strategic approach to tackling antisocial behaviour 
in communities and enhancing the range and effectiveness of disposals giving communities 
greater confidence that antisocial behaviour will be dealt with. 

207. The Executive recognises that there can be unintended consequences in introducing new 
powers and requirements and it is important to assess the likely impact on equality issues.  As 
part of the consultation on Putting Our Communities First: a Strategy for Tackling Anti-Social 
Behaviour, meetings were held with the Commission for Racial Equality, the Equality Co-
ordinating Group (which includes the statutory Commissions as well as the Equality Network, 
Age Concern Scotland and the Scottish Interfaith Council) and YouthLink Scotland.  This was in 
addition to the wide range of meetings with community representatives throughout Scotland over 
the summer.  

208. Of course, it should be emphasised that those public bodies responsible for 
implementation of the Bill will be expected to do so in ways which comply with the duties 
placed upon them by the Race Relations (Amendment) Act 2000 and the related Race Relations 
Act 1976 (Statutory Duties) (Scotland) Order 2002.  In other words, bodies such as local 
authorities and the police will need to ensure that in carrying out their statutory responsibilities in 
tackling antisocial behaviour they do so in ways that eliminate unlawful racial discrimination, 
promote equality of opportunity, and promote good race relations.  Public bodies responsible for 
implementation of the Bill will be expected also to do so in ways that comply with the duties 
imposed by other equality legislation, for example, the Disability Discrimination Act 1995 and 
the Sex Discrimination Act 1975.   

209. An overarching equality provision has been added to the Bill to ensure that checks and 
balances are in place when measures in the Bill are implemented.  This provides that any person 
discharging functions under that Bill should discharge those functions in a manner which 
encourages equal opportunities and in particular the observance of the equal opportunities 
requirement.  “Equal opportunities” and “equal opportunities requirements” have been given the 
same meaning as in section L2 of Part II of Schedule 5 to the Scotland Act 1988. 

210. It is important to be clear, as far as possible, on the links between the Executive’s 
proposals on antisocial behaviour and existing legislative provision to protect individuals who 
are victims of harassment or incidents perceived to be motivated by prejudice.  In terms of 
existing law, statutory protection is provided on grounds of race and, following the introduction 
of the Criminal Justice (Scotland) Act 2003, religion.  The Executive has also established a 
working group on hate crime to consider the approach taken to incidents which may be 
motivated by prejudice on the grounds of other equality issues such as age, sexual orientation 
and disability.  
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211. In relation to specific provisions in the Bill it should be borne in mind that antisocial 
behaviour orders have been available in respect of adults since 1999.  All that the Bill does is 
extend ASBOs to 12 to 15 year olds.  The definition of antisocial behaviour in the Bill is based 
on the original definition set out in the Crime and Disorder Act 1998, as it refers to behaviour 
that causes or is likely to cause alarm or distress.  ASBOs are intended to tackle both behaviour 
which is likely to escalate to a criminal level, and patterns of behaviour which cumulatively 
cause considerable alarm or distress but which do not consist of single acts which are sufficiently 
serious or clear cut to be prosecuted individually as criminal offences.  While the provisions in 
the Bill also relate to low-level criminal offences, and these fall within the scope of legislation on 
antisocial behaviour the intention is to deal more effectively with the type of behaviour which 
may not be serious enough to lead to criminal proceedings.  Racial harassment is more serious 
than antisocial behaviour, which may not be criminal in its own right.  Where racial harassment 
has taken place it will continue to be prosecuted in the criminal courts.  On the other hand, where 
proof to the criminal standard is not available or where the focus is on preventing future 
behaviour – particularly amongst under-16s - it may be that an application for an ASBO may be 
appropriate to deal with incidents causing alarm or distress to members of our ethnic minority 
communities.  This would also apply to all other equality groups.  This is an example of how the 
new powers established in the Bill to tackle antisocial behaviour should help combat 
discriminatory behaviour towards all equality groups. 

212. Those working with children with disabilities and with special needs have expressed 
concern about such children being made subject to ASBOs because of behaviour linked to their 
particular circumstances.  Again, Ministers understand that concern.  However, they are 
confident that the requirements set out in the Bill to ensure that the circumstances of a young 
person as a whole are taken into account when deciding the best means of tackling difficult 
behaviour by that young person should ensure that ASBOs are not applied for or granted where 
that would be inappropriate.  Ministers agree that for such young people the children’s hearing 
system would be, in almost all cases, the appropriate forum to discuss the best interests of the 
young person. 

213. The additional power to disperse groups of people has also attracted interest from 
representatives of equality groups. There is a concern that the power to disperse groups may 
disproportionately affect ethnic minorities as there is a higher proportion of young people in 
ethnic minority communities and the complaints may be made on grounds of prejudice rather 
than evidence of antisocial behaviour.  Ministers take this concern seriously but are confident 
that sufficient safeguards are in place to ensure that the power will not be used in a 
discriminatory manner.  Firstly, the police and other authorities will, when exercising this power, 
be required to comply with their statutory obligations under the Race Relations (Amendment) 
Act 2000 as set out above.  Secondly, the Bill contains explicit powers for Ministers to issue 
guidance and directions on the use of this power.  That will make clear that the police should 
exercise the power in a manner that does not discriminate against any equality group. 

214. The introduction of parenting orders will also need to be sensitive to the different cultures 
of minority communities.  Again, a power of guidance by Ministers has been included in the Bill.  
This will make clear that although the interests of the children of the family should be the 
foremost concern, the new powers should operate in a culturally sensitive manner. 
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Human rights 

215. Section 29 of the Scotland Act 1998 sets out the limits on the legislative competence of 
the Scottish Parliament.  One of those limits is the need not to contravene any of the rights 
granted by the European Convention on Human Rights (ECHR) which are listed in Schedule 1 to 
the Human Rights Act 1998 (known as “the Convention rights”).  Ministers’ view is that none of 
the provisions in the Bill is incompatible with any of the Convention rights. 

216. Part 2 of the Bill extends antisocial behaviour orders (ASBOs) to 12 to 15 year olds.  For 
the purposes of ECHR the courts have decided that ASBOs are civil in nature.  On that basis 
Article 6 of ECHR is engaged since it concerns the determination of “civil rights and 
obligations”.  Ministers do not believe there is anything in Part 2 of the Bill that is incompatible 
with Article 6. 

217. Part 3 of the Bill provides new powers to disperse groups of people in areas designated to 
be suffering because of antisocial behaviour by groups.  This part makes similar, although not 
identical, provision to Part 4 of the Anti-social Behaviour Bill currently before Westminster.  In 
relation to the provisions in the Westminster Bill the House of Lords and House of Commons 
Joint Committee on Human Rights raised concerns in relation to Articles 5, 8, 10 and 11 of 
ECHR.  They concluded that the provisions were compliant with Article 5 but stressed that to 
avoid incompatibility with Articles 8, 10 and 11 it would need to be demonstrated that the 
measures were a proportionate response to a pressing social need.  Ministers are clear that the 
provisions in this Bill are a proportionate response to a pressing social need.  Groups of people 
engaging in antisocial behaviour in communities are a real and acute problem in communities 
across Scotland.  Moreover, the provisions in Part 3 in relation to consultation, designation of an 
area before the power applies and a time limit on that designation evidence the proportionality of 
the approach proposed. 

218. Part 4 of the Bill provides for the closure of premises which have been the centre of 
serious nuisance or disorder.  As such the proposals engage Article 1 of Protocol 1 and Article 8 
of ECHR.  The measures in the Bill are concerned with a control of rights and not a deprivation 
of property and Ministers are satisfied that there is no incompatibility with Article 1 of Protocol 
1.  Similarly, they are confident that the safeguards provided in this part avoid incompatibility 
with Article 8. 

219. Part 9 of the Bill provides for the introduction of parenting orders in Scotland.  Issues in 
relation to Article 8 – right to a family life – are the most relevant here.  Ministers are confident 
that the provisions of Part 9 meet the test that the interference in family life pursued a legitimate 
aim in accordance with law and that was necessary and proportionate.  Parenting orders may be 
granted to address crime and antisocial behaviour by children or to protect the welfare of the 
child.   

220. Part 10 of the Bill extends restriction of liberty orders to under-16s as a disposal of the 
criminal courts.  As such Articles 3, 5 and 8 of ECHR are engaged.  However, Ministers are 
confident that restriction of liberty orders for under-16s would not be incompatible with any of 
these convention rights.   
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Island communities 

221. Antisocial behaviour does impact on island communities.  Those communities, just as 
much as any others, deserve to be protected from behaviour that threatens the quality of life of 
those who live in them. Of course, how antisocial behaviour manifests itself and how it should 
best be tackled may be different in island communities because of their isolation from the 
mainland.  The Bill recognises that situation.  It is premised on the basis that the most 
appropriate level at which decisions on how to tackle antisocial behaviour is the local level.  
Integrated antisocial behaviour strategies require to be drawn up at that level.  Moreover, the 
additional tools to tackle antisocial behaviour set out in the rest of the Bill will be employed in 
the context of that strategy.  Ministers are confident that island communities will benefit from 
the provisions of the Bill. 

Local government 

222. Local authorities are the key player in taking forward the Executive’s plans to tackle 
antisocial behaviour more effectively.  Ministers are committed to working with local 
government in implementation of the Bill and their wider strategy on antisocial behaviour.  The 
particular impacts of individual proposals on local authorities are explained above in relation to 
each Part of the Bill.   

Sustainable development 

223. The Scottish Executive is committed to sustainable development.  Ministers published 
Meeting the Needs: Priorities, Actions and Targets for Sustainable Development in Scotland in 
April 2002.  Meeting the Needs made clear that environmental and social justice are central to 
Ministers’ views of sustainable development.  This Bill includes proposals that take forward both 
environmental and social justice.  The improved powers it includes for tackling litter, graffiti, 
noise nuisance and fly-tipping support Ministers’ commitment to environmental justice.  
Ministers are determined to improve the lot of communities who suffer from environmental 
degradation in all its forms.  Ministers are also confident that increasing the protection of the 
vulnerable in our communities – those that suffer, often in silence, from antisocial behaviour - 
will contribute to environmental and social justice and thereby sustainable development.  The 
Bill will improve social cohesion leading to safer, stronger, more confident and more sustainable 
communities. 
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 Joseph Rowntree Foundation 
 Pollokshields Tenant Management Co-operative 
 Cumbernauld Housing Partnership 
 
Supplementary Written Evidence 
 Chartered Institute of Housing in Scotland 
 
17 December 2003 (12th meeting, Session 2 (2003)) 
 
Written Evidence 

City of Edinburgh Council 
Edinburgh Youth Social Inclusion Partnership 
Fablevision 
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Oral Evidence 
Clackmannanshire Council  
City of Edinburgh Council 
Fife Council 
Edinburgh Youth Social Inclusion Partnership 
Fablevision 

 
Supplementary Written Evidence 

City of Edinburgh Council 
 
7 January 2004 (1st meeting, Session 2 (2004)) 
 
Written Evidence 

YouthLink Scotland 
Gael Og Mentoring Project, NCH Scotland 
Barnardo’s Scotland 
Children in Scotland 

 
Oral Evidence 

NCH Scotland 
Barnardo’s Scotland 
YouthLink Scotland 
Children in Scotland 
Glasgow Children’s Panel 

 
Supplementary Written Evidence 

YouthLink Scotland 
 
14 January 2004 (2nd meeting, Session 2 (2004)) 
 
Written Evidence 

National Autistic Society Scotland 
Age Concern Scotland 

 
Oral Evidence 

National Autistic Society Scotland 
Age Concern Scotland 

 
Supplementary Written Evidence 

National Autistic Society Scotland 
 
21 January 2004 (3rd meeting, Session 2 (2004)) 
 
Written Evidence 

Scottish Police Federation (SPF) 
Association of Chief Police Officers in Scotland (ACPOS) 

 Shelter Scotland 
Union of Shop, Distributive and Allied Workers (USDAW) 
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Oral Evidence 
Scottish Police Federation (SPF) 
Association of Chief Police Officers in Scotland (ACPOS) 

 Shelter Scotland 
Union of Shop, Distributive and Allied Workers (USDAW) 

 
Supplementary Written Evidence 

Union of Shop, Distributive and Allied Workers (USDAW) 
Shelter Scotland 

 
28 January 2004 (4th meeting, Session 2 (2004)) 
 
Written Evidence 

Dundee Federation of Tenants’ Associations 
Central Alexandria Tenants and Residents Association 
Communities that Care 

 
Oral Evidence 

Dundee Federation of Tenants’ Associations 
Haldane Community Group, Alexandria 
Central Alexandria Tenants and Residents Association 
Echo Project, Dumfries 
Communities that Care 

 
3 February 2004 (5th meeting, Session 2 (2004)) 
 
Written Evidence 
 Minister for Communities 
 
Oral Evidence 
 Minister for Communities 
 
Supplementary Written Evidence 
 Minister for Communities 
 
ANNEX E: OTHER WRITTEN EVIDENCE 
 
Association of Scottish Police Superintendents 
Children 1st 
Clackmannanshire Council 
Contact a Family Scotland 
Disability Rights Commission 
Fairbridge in Scotland 
Rosemary Gallagher 
Glasgow Housing Association 
Glasgow Voluntary Sector Youth Services Providers Network 
Keep Scotland Beautiful 
Paul Morrisson 
Northgate Information Solutions  
Outright Scotland 
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SACRO 
Save the Children 
Scottish Association of Law Centres 
Scottish Council for Single Homeless 
Scottish Federation of Housing Associations 
Scottish Human Rights Centre 
Scottish Human Services Trust 
Scottish Mediation Network 
South Lanarkshire Council 
T & G Scotland 
Tourette Scotland 
 
NB: Copies of the following documents were also received and/or referred to but 
are not published here. These documents are available from the Communities 
Committee Clerks (unless otherwise specified) on request: 
 
‘Tackling Antisocial Behaviour – The Edinburgh Approach’, City of Edinburgh 
Council, December 2003  
 
Communities That Care miniguide and ‘Prevention and early intervention’ leaflet, 
Communities That Care (available as Communities Committee paper 
COM/S2/04/4/4 on the Scottish Parliament website at: 
http://www.scottish.parliament.uk/communities/index.htm 
 
Information on Tourettes Sydrome and Tourette Scotland, Tourette Scotland  

 
ANNEX F: JUSTICE 2 COMMITTEE OTHER EVIDENCE 
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Communities Committee 
 

Remit and membership 
 

 
Remit: 
 
To consider and report on matters relating to anti-social behaviour, housing and 
area regeneration, poverty, voluntary sector issues, charity law and religious and 
faith organisations and matters relating to the land use planning system and 
building standards and such other matters as fall within the responsibility of the 
Minister for Communities. (As agreed by resolution of the Parliament on 13 June 
2002) 
 

 
 
Membership: 
 
Johann Lamont (Convener) 
Scott Barrie 
Cathie Craigie 
Donald Gorrie (Deputy Convener) 
Patrick Harvie 
Campbell Martin 
Mary Scanlon 
Elaine Smith 
Stewart Stevenson 
 
Committee Clerking Team: 
 
Clerk to the Committee 
Steve Farrell 
 
Senior Assistant Clerk 
Gerry McInally 
 
Assistant Clerk 
Jenny Goldsmith 
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COM/S2/04/R1 

SP Paper 104 1 Session 2 (2004) 

 
 

Communities Committee 
 

1st Report, 2004 (Session 2) 
 

Stage 1 Report on Antisocial Behaviour etc. (Scotland) Bill - Volume 1 
 
The Committee reports to the Parliament as follows— 
 
Introduction 

1. The Antisocial Behaviour etc. (Scotland) Bill (SP Bill 12) was introduced in 
the Parliament on 29 October 2003 by Margaret Curran, the Minister for 
Communities. The Bill is accompanied by Explanatory Notes (SP Bill 12-EN) which 
include a Financial Memorandum, and by a Policy Memorandum (SP Bill 12-PM) 
as required by Standing Orders. On 5 November 2003 the Parliament designated 
the Communities Committee as lead committee in consideration of the Bill and the 
Justice 2 and Local Government and Transport Committees as secondary 
committees. Under Rule 9.6 of Standing Orders it is for the lead committee to 
report to the Parliament on the general principles of the Bill. The reports of the 
Justice 2 and Local Government and Transport Committees are attached at Annex 
A. 

2. The provisions of the Bill that confer powers to make subordinate legislation 
were referred to the Subordinate Legislation Committee under Rule 9.6.2. In 
addition, the Finance Committee took evidence on matters relating to the Financial 
Memorandum accompanying the Bill. The reports of these Committees are also 
attached at Annex A. 

Consultation Process 
3. In June 2003, the Scottish Executive issued a consultation document, Putting 
Our Communities First: A Strategy for tackling Antisocial Behaviour, detailing the 
proposals which were likely to be included in the Antisocial Behaviour etc. 
(Scotland) Bill.  The consultation ended at the beginning of September 2003 and 
over 350 responses were received.  The Executive has stated that its consultation 
process leading to this Bill was “unprecedented”1 in terms of the number of 
communities, organisations and individuals who participated.   

4. All parties giving evidence generally agreed that the consultation exercise 
was inclusive and comprehensive.  The Chartered Institute of Housing in Scotland 

                                            
1 Scottish Executive news release, 30 October 2003 
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particularly welcomed the “new way the Executive approached the process – by 
going out into communities”.2   

5. Local authorities agreed that the consultation was thorough and 
comprehensive, however Clackmannanshire Council believed that it concentrated 
on accessing bigger projects in the cities rather than smaller communities in rural 
areas.   

6.   Police officers from Cumbernauld who gave evidence to the Committee 
observed that they were surprised by the number of comments in their own 
consultation which related to less obvious forms of antisocial behaviour such as 
litter, dog fouling and abandoned vehicles. The representative police organisations 
who gave evidence, the Association of Chief Police Officers in Scotland (ACPOS) 
and the Scottish Police Federation, both conducted their own consultations within 
the policing community and were particularly pleased “that antisocial behaviour is 
being tackled as a community issue and not simply as a law enforcement issue.”3 

7. Some witnesses commented that although the consultation process had 
involved a comprehensive range of neighbourhoods and agencies, it would have 
been helpful if the Executive had attempted to consult with more young people 
directly rather than through agencies. Edinburgh Youth Social Inclusion 
Partnership and Fablevision thought that the process bypassed young people, or 
gave insufficient time for their views to be adequately gathered.  Representatives 
of the Glasgow Children’s Panel agreed with this view.   

8. Children in Scotland4 and the Chartered Institute of Housing in Scotland5, 
questioned how influential the consultation process was in the drafting of the Bill, 
given the short period of time between the end of the consultation process, the 
publication of the consultation report and the introduction of the Bill.  

9. The Committee was pleased to note that many of those organisations giving 
evidence who were asked to comment on the Executive’s consultation process 
had themselves consulted widely amongst their respective client groups.  
However, the Committee wishes to note that some bodies were not in a position to 
comment on all aspects of the bill, as their members did not hold views or opinions 
on some of the provisions.  The Committee recognises however the difficulties 
some organisations may face in conducting such internal consultations. 

10. In her evidence to the Committee, the Minister for Communities stated that 
she was content that the Executive’s package of formal consultations, written 
submissions, face-to-face meetings and conferences showed that the consultation 
process was robust. She indicated that issues raised during the consultation led to 
change in some of the Executive’s proposals. 

                                            
2 Official Report, 10 December 2003, Col 274 
3 Official Report, 21 January 2004, Col 476 
4 Official Report, 7 January 2004, Cols 404-5 
5 Official Report, 10 December 2003, Col 274  
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11. The Committee is satisfied that the Executive conducted a full and 
comprehensive public consultation on its legislative proposals6.   

12. However, the Committee notes the concern of the Finance Committee in its 
report on the Financial Memorandum of the Bill that the Scottish Executive did not 
consult all the bodies that would be affected by the Bill whilst it was drafting that 
document.  It further notes that it was those agencies that were not directly 
consulted by the Scottish Executive during the drafting of the Financial 
Memorandum which had the greatest concerns regarding its estimates.  The 
Communities Committee shares these concerns and recommends that, in 
future, the Scottish Executive ensures that all those organisations affected 
by proposed legislation are consulted as part of the drafting process of 
Financial Memoranda. 

Pre-legislative Scrutiny 

13. The Communities Committee was keen to gauge the feelings of communities 
in their own environment on the extent and nature of the antisocial behaviour 
problem prior to the introduction of legislation.  It therefore decided to undertake a 
series of fact-finding visits and to issue a questionnaire.  This process provided a 
valuable basis on which to scrutinise the Bill following its formal introduction and 
would commend this approach to other committees. 

Fact-finding visits 
14. In order to consult widely with local communities across Scotland the 
Committee agreed to visit each of the 8 Scottish parliamentary regions.  Reporter 
groups visited a wide ranging number of organisations and groups in the following 
areas: 

• Highlands and Islands  - Lossiemouth 
• North East Scotland - Dundee 
• Mid-Scotland and Fife - Stirling 
• Glasgow   - Pollokshaws, East Pollokshields   

     and Royston 
• South of Scotland - Dumfries 
• West of Scotland - Bonhill, Alexandria 
• Central Scotland  - East Kilbride 
• Lothians   - Edinburgh 

 
15. Each of the visits consisted of a number of meetings with local groups and 
organisations in order to ascertain the views of local communities on the following 
issues: 

• What is anti-social behaviour? 
• The scale of the problem 
• The causes of anti-social behaviour 
• What is being done now to address the problem? 
• Suggestions for possible solutions to address anti-social behaviour 

                                            
6 Patrick Harvie dissented. 
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16. The visits took place on 30 September, 28 and 29 October and 4 November 
2003.  A summary of the views expressed to Committee members during the visits 
is attached at Annex B.  The Committee would like to thank all those organisations 
and groups who attended and contributed to the Committee’s investigation of 
these issues.  The Committee would also like to thank the various individuals who 
assisted in organising the visits.  

17. The Committee also received informal briefings from the Scottish Children’s 
Reporter Administration and the Scottish Churches Forum.  Keep Scotland 
Beautiful gave a presentation to the Committee based on their written evidence.7    
Furthermore the Committee visited a YouthLink Scotland project in Polmont Young 
Offenders Institution, and a Shelter Families Project in Edinburgh.  A note of the 
briefings and visits is attached at Annex B. 

Questionnaires 
18. In addition to its fact-finding visits the Committee also issued a general call 
for evidence based on a questionnaire which was sent to a targeted number of 
organisations and posted on the Committee’s web page.  The questionnaire was 
sent to all of the Parliament’s partner libraries and to all Social Inclusion 
Partnerships and the Civic Forum.    

19. The questionnaire was structured around the same questions as the fact-
finding events and over a hundred responses were received from a wide range of 
community organisations and representative organisations.  However, the majority 
of responses were from individuals.  The Committee would like to thank all those 
who took the time to complete the questionnaire. 

20. An analysis of the questionnaires is included in the Committee’s pre-
legislative report at Annex B.  

Report summary 

21. The following table summarises the main findings, conclusions and 
recommendations contained within the report. 

Definition of antisocial behaviour 
 
The Committee is of the view that the definition of antisocial behaviour 
used in the Bill is wide enough to encompass what all of the witnesses 
appearing before it regarded as antisocial behaviour, has proved to be 
operationally workable under existing legislation, and is therefore 
appropriate. 

However, the Committee considers it to be imperative that the Executive 
should act on the commitment by the Minister for Communities in 
evidence to ensure that guidance on the implementation of the 
provisions in the Bill fully addresses the specific concerns raised by the 
National Autistic Society Scotland in relation to the potential for 

                                            
7 Written evidence, Keep Scotland Beautiful, Annex E 
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discrimination against children and young people who have autism and 
other special needs.   

Antisocial behaviour strategies 

The Committee is satisfied that Section 1(6)(c) of the Bill, which directs 
local authorities to consult with community bodies, should ensure that 
relevant community bodies will be represented when antisocial behaviour 
strategies are being prepared. 

The Committee calls on the Executive to provide an assurance that 
guidance regarding data-sharing will be published at an early date. 

Antisocial behaviour orders (ASBOs) 

The Committee urges the Executive to continue its efforts to provide best 
practice guidance to local authorities to assist in the procurement of 
ASBOs in appropriate circumstances. 

The Committee accepts the Executive’s stated intention that the 
extension of ASBOs to those aged 12-15 would only affect only a small 
number of cases where all other intervention measures have failed. The 
Committee therefore agrees to support these provisions. 

The Committee recommends that section 11(1) of the Bill should be 
strengthened to ensure that in every case where an antisocial behaviour 
order or an interim order is made in respect of a child, the Sheriff must 
consult the Principal Reporter before making the order.  If an order is 
made, the Principal Reporter must refer the child’s case to a children’s 
hearing. 

The Committee is of the view that before applying for an ASBO for a 
person under 16, an RSL must consult with the Principal Reporter. 

Dispersal of Groups 

The Committee agrees that the new powers to designate areas from 
which the police can disperse groups provide an additional tool which 
could be used to provide respite to communities who suffer from the 
antisocial behaviour of groups on a persistent basis. 

The new power of dispersal should be available to deal with extreme 
cases where all other approaches have failed. 

However, the Committee recommends that community involvement and 
discussion, mediation, and youth work should be promoted and 
encouraged by the Executive and offered as a viable and realistic option 
to those communities who suffer such problems. 

The Committee recommends that, if these powers are agreed by 
Parliament, the Executive should report on their effectiveness no later 
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than 2 years from the date on which they come into effect. 

The Committee considers that the various steps that must be gone 
through prior to an area being designated are appropriate and necessary 
safeguards to ensure that such action is justified. 

The Committee welcomes the commitment given by Ministers to review 
sections 20 and 21 of the Bill and recommends that the outcome of their 
considerations on this matter should be announced to the Parliament in 
advance of the conclusion of the Stage 1 proceedings. 

Because of the concerns raised about these provisions in evidence from 
the police, the Committee urges the Executive to continue discussions 
with the police at all levels about the best arrangements for ensuring that 
antisocial behaving groups are dispersed. 

Closure Orders 

The Committee would welcome the Executive’s view on whether a 
closure order will only be served if persistent antisocial behaviour has 
taken place at the premises.   

On balance of evidence, the Committee is satisfied of the need for 
closure orders, but calls on the Executive to provide a response to the 
specific concerns raised about the possibility of children acquiring 
criminal records through the implementation of this provision. 

Noise Nuisance 

The Committee is content with the provisions contained in this part of the 
Bill.  However, it is recommended that the Executive should provide a 
response to the Parliament on the concerns raised both about the lack of 
suitably qualified local authority staff to deal with noise nuisance, and the 
implications that this may have with regard to the implementation of 
these provisions.   

Environment 

The Committee recommends that the Executive should give further 
consideration to the suggestion that police officers should be able to 
issue fixed penalty notices when they have a reasonable cause to believe 
that fly-tipping has occurred, and not just when they have witnessed an 
offence taking place. 

The Committee is otherwise content with the provisions included in this 
part of the Bill. 

Housing: ASBOs and Registration Areas 

The Committee recommends that guidance should be provided to 
landlords on the implementation of the sanctions that will apply under 
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this part of the Bill. 

The Committee recommends that a mandatory licensing scheme should 
be introduced for all private landlords and that each property which a 
landlord holds for rent should be registered. 

Parenting Orders 

The Committee welcomes parenting orders in principle as a useful 
additional tool in providing support to a child who is persistently 
engaged in antisocial behaviour, or in ensuring the welfare of a child. 
However, the Committee would welcome further clarification on the 
possible sanctions for breaching an order and the consequences for the 
child.   

The Committee believes that when the procedure for dealing with a 
breach of a parenting order is initiated, the Principal Reporter should be 
consulted and involved. 

The Committee would welcome a commitment from the Executive to 
report back to the Parliament on the pilot studies it intends to carry out in 
relation to parenting orders. 

Restriction of Liberty Orders 

The Committee broadly supports the extension of RLOs to under-16s.   

However, the Committee would welcome further assurances from the 
Executive that only exceptionally should a young person be considered 
for an RLO without having been in receipt of an intensive support 
package, and in situations where the child’s home circumstances will be 
fully taken into account.   

The Committee would also welcome a response from the Executive on 
the issue of whether a lower age limit should be applied to this disposal. 

Community Reparation Orders 

The Committee supports the introduction of community reparation 
orders.  However it would welcome further discussion on the issue of an 
upper age limit.  

Sale of Spray Paint to Children 

The Committee welcomes the proposal to ban the sale of spray paint to 
those under 16 and accepts the Executive’s reasoning behind the age 
limitation.  

Fixed Penalty Notices  

The Committee supports the provisions relating to fixed penalty notices 
for antisocial behaviour and welcomes the Executive’s intention to pilot 
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these in Scotland.   

Equal Opportunities 

The Committee is satisfied that guidance to local authorities and other 
public agencies will ensure that the provisions in the Bill will not 
prejudice the treatment of any particular groups.  

 

Support for local authorities 

The Committee recommends that the Executive should take steps to 
ensure that all local authorities are given sufficient support appropriate 
to their needs to allow them to implement the provisions contained in the 
Bill.    

Financial Memorandum 

The Committee notes the Minister's assurances that adequate funding 
will be provided beyond 2005/06 to support the whole package of 
measures contained in the Bill. 

Conclusion 

The Committee endorses the Antisocial Behaviour etc. (Scotland) Bill as 
part of the Scottish Executive’s strategy to tackle the persistent and 
unacceptable levels of antisocial behaviour which affect many 
communities in Scotland.   

The Committee welcomes the explicit recognition in the Scottish 
Executive’s strategy of the need for both early intervention and 
preventative community approaches and an increase in the range and 
improved effectiveness of enforcement options.   

The Committee recommends that the general principles of the Bill should 
be agreed to. 

 
 
Scale of Antisocial Behaviour 
22. The Committee regarded establishing the scale and form of the problem to 
be one of its first priorities.  Its pre-legislative scrutiny was designed to shed as 
much light on this issue as possible, with particular emphasis on highlighting the 
diverse way problems manifest themselves in various communities.  The 
Committee found during this preliminary stage and its formal evidence taking that 
there was a general consensus across communities that there were significant 
problems which were not being effectively tackled at present.  However, many 
groups were of the opinion that lack of resources and ineffective deployment of 
available resources was an underlying reason why problems were not being 
effectively tackled, and that new legislation was not necessary.   
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23. The Committee recognises that establishing the scale of the problem within 
communities is affected by the nature of the problem itself.  The Committee was 
given evidence which indicated that the reporting of anti-social behaviour can bring 
intimidation and threats to those that report it.  This can then reduce the number of 
victims who are willing to report problems and makes it more difficult for the police 
and other agencies to challenge those who are the cause of the problem. 

24. City of Edinburgh Council believed that people do not complain about 
antisocial behaviour lightly, and indeed have had to “put up with a great deal 
before they come forward to bring the matter to official attention.”8  The other 
councils the Committee heard from in evidence intimated that the problem is 
significant.  Residents from communities in Alexandria and Dundee concurred with 
this view, citing examples where antisocial behaviour has a considerable effect on 
the quality of life in communities.9  

25. The Cumbernauld Housing Partnership and the Pollokshields Tenant 
Management Co-operative both agreed that antisocial behaviour was a major 
concern in their area.  The Cumbernauld Housing Partnership suggested that the 
problem was particularly acute in blocks of flats.  The Pollokshields Tenant 
Management Co-Operative stated that the problem had a major impact on tenants 
in their area with “tenants complaining all the time, tenants who are moving away, 
and tenants who are taking private lets and paying extortionate rents just to get 
away from it.”10  They also described the scale of antisocial behaviour as being 
“from graffiti to murder.”11   

26. A witness from a community group in Alexandria said; “The escalation in all 
forms of antisocial behaviour can be seen. We have watched the wreckage 
outside our windows. People on all those estates are in a war zone. That is 
unsustainable.”12 

27. The Union of Shop, Distributive and Allied Workers described in detail some 
of the behaviour their members have to endure in communities.  Examples were 
given of people setting fires in entrances to shops, assaults on staff, and general 
intimidation by gangs gathering in areas immediately adjacent to local shops.  
Although the Union of Shop, Distributive and Allied Workers acknowledged that 
these in themselves were criminal acts, they considered them as part of a wider 
problem of antisocial behaviour. 

28. Offering a contrasting view were the Scottish Consortium on Crime and 
Criminal Justice, among others, who suggested that the increase in the fear of 
crime appeared logically inconsistent with the dropping crime rates.  However the 
Committee recognises that within the overall figures some serious crimes are on 
the increase. It was suggested that in an ageing population, some older people 
may be more afraid of crime than those younger. It was also suggested that the 
media played a part in the sensationalising of crime.  The Executive’s consultation 
document was also criticised for promoting a negative perception of young people, 
                                            
8 Official Report, 17 December 2003, Col 325 
9 Official Report, 28 January 2004, Col 545 
10 Official Report, 10 December 2003, Col 304 
11 Official Report, 10 December 2003, Col 304 
12 Official Report, 28 January 2004, Col 546 
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which could perhaps have heightened any fear felt by older people, and damaged 
the self-image of young people. 

29. Youth groups were concerned that the Bill focuses on punitive measures, 
rather than prevention and long-term strategies, and that there is a sense of 
targeting young people as the cause of antisocial behaviour. 

30. It was also suggested that the media played a part in the sensationalising of 
crime.  The Executive’s consultation document was also criticised for promoting a 
negative perception of young people, which could perhaps have heightened any 
fear felt by older people, and damaged the self-image of young people.   

31. Victim Support Scotland said that the incidence of crime remains high, 
especially in deprived communities, and therefore they believed that people’s fears 
are not necessarily unrealistic.  They also suggested that “It would be somewhat 
patronising to say that the media are leading people to conclusions that are not 
based on experience, as that is probably not the case.”13 

32. The Committee believes that while some communities are more affected by 
antisocial behaviour than others, there is a widespread and significant problem 
across very many communities.  During both the pre-legislative scrutiny and its 
formal Stage 1 scrutiny the Committee received evidence which supported the 
view that legislation, although important, is only one part of a broader strategy 
required to tackle antisocial behaviour. 

Definition of Antisocial Behaviour 

33. The Committee notes that the definition of antisocial behaviour used in the 
Bill was first introduced in the Crime and Disorder Act 1998 which stipulated that 
antisocial behaviour occurred when “(a) that the person has 

(i) acted in an anti-social manner, that is to say, in a manner that caused or was 
likely to cause alarm or distress; or 

(ii) pursued a course of anti-social conduct, that is to say, pursued a course of 
conduct that caused or was likely to cause alarm or distress,”14 

34. The Committee was keen to test the appropriateness and effectiveness of 
this definition and questioned most witnesses on this issue. 

35. Fife Council, City of Edinburgh Council, Union of Shop, Distributive and Allied 
Workers, ACPOS and the Scottish Police Federation did not have a problem with 
the definition, and indeed considered the wide scope a positive step.  In evidence 
to the Justice 2 Committee, the Law Society stated that a broad definition of 
antisocial behaviour is required, to allow the provisions in the Bill to operate 
effectively.  

36. North Maryhill Community Safety Forum commented that they had received 
advice from housing department legal advisors that the behaviour has to be 
                                            
13 Official Report, 3 December 2003, Col 252 
 
14 Crime and Disorder Act 1998, Section 19(1) 
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“continuous and persistent”.15   The Crime and Disorder Act 1988, Section 19(7) 
states that “speech and a course of conduct must involve conduct on at least two 
occasions.”16 However they had concerns that this definition is too subjective and 
therefore not precise enough, but were not able to give examples where this 
caused any particular problems.   

37. Barnardo’s Scotland regarded the definition as very wide and reliant on the 
tolerances of people in different areas or localities.  They claimed that the problem 
with the definition being subjective is that young people do not always know what 
is considered to be acceptable and unacceptable behaviour, and cannot therefore 
behave accordingly within the law.   

38. NCH Scotland agreed broadly with Barnardo’s Scotland and suggested there 
was a further problem with the Bill taking a very broad definition of antisocial 
behaviour, while the policy intent claims to be aimed at a very small minority of 
young people.17 NCH felt that further criteria should be included either in the 
primary legislation or in accompanying guidance which would be helpful to under-
16s.  This should stipulate the definition of persistent offending behaviour, as well 
as whether the young people have complied with all other means of dealing with 
them.  

39. A number of Justice 2 Committee witnesses commented on the overarching 
definition.  SACRO were concerned that the Bill confuses criminal behaviour, 
which should be dealt with by the law, with antisocial behaviour which is not 
always criminal.  Apex Scotland was of the view that the definition given in the Bill 
was too wide and quite subjective, encompassing both very minor and more 
serious behaviour.  On the other hand, the Law Society stated that a broad 
definition of antisocial behaviour is required, to allow the provisions in the Bill to 
operate effectively. 

40. Clackmannanshire Council also regarded the definition as being too wide, 
allowing for inconsistencies in the interpretation of the evidence by individual 
Sheriffs. Other evidence suggested that, whilst there may not be a more 
appropriate way of defining antisocial behaviour than that contained in the Bill, 
there is an issue regarding the level of evidence individual sheriffs will require 
based on that definition, for instance in issuing an Antisocial Behaviour Order. 

41. The Minister for Communities indicated in evidence to the Committee that 
that the Executive will be working on how to promote best practice and 
consistency in decision-making by sheriffs. She stated that the Executive will also 
encourage the use of professional witnesses, as experience has shown that their 
use has led to more efficient provision of evidence and execution of cases.  

42. The Committee notes that the Justice 2 Committee also heard concerns 
about the absence of a reference to reasonableness but was reassured on this 
point by the Deputy Justice Minister stated that the definition of antisocial 
behaviour builds on the Crime and Disorder Act 1998 and that “the concept of 

                                            
15 Official Report, 3 December 2003, Col 223 
16 Crime and Disorder Act 1998, Section 19(7) 
17 Official Report, 7 January 2004, Col 376 
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reasonableness is familiar to a range of other organisations, including the 
police.”18  It is noted that the Justice 2 Committee takes the Minister’s comments 
to mean that a test of reasonableness would be used by the courts, when making 
orders under this Bill and, on this basis, is content with the definition.  However, 
the Committee seeks clarification from the Minister that this is the case. 

43. The Committee heard evidence from the National Autistic Society Scotland 
arguing that the definition used for anti-social behaviour in the Bill is too broad and 
may discriminate against children and young people who have autism and other 
special needs. The Society provided examples of people with autistic spectrum 
disorders and related conditions who have been subject to measures under 
existing criminal justice legislation. It was therefore suggested the definition should 
be based on the intent to cause alarm or distress rather than merely the likelihood.  
The Committee notes that whilst the National Autistic Society Scotland wished to 
highlight specific concerns about the definition in relation to the population group 
that it represents and in evidence to the Committee Robert McKay said, “We are 
not hostile to the provisions in the bill as it stands.19”  

44. The Minister for Communities sought to reassure the Committee that the 
provisions in the Bill should prevent such discrimination and is more likely to 
protect people with a disability than to cause them difficulty.  She said that “the full 
circumstances of the people who are involved must be understood and taken into 
account” and gave a commitment to make “emphatic reference” to the particular 
concerns raised in guidance should the Committee require further reassurance.20 

45. The Minister expressed the view that the definition of antisocial behaviour 
used in the Crime and Disorder Act 1998 has worked well in practice, with police 
and local authorities content that it has the flexibility to deal with the broad range of 
anti-social behaviour.  

46. While the Committee accepts that the definition of antisocial behaviour is 
wide, it feels that this is necessary to achieve the Bill’s policy objectives.   

47. The Committee is therefore of the view that the definition is wide 
enough to encompass what all of the witnesses appearing before it regarded 
as antisocial behaviour, has proved to be operationally workable under 
existing legislation, and is therefore appropriate.21   

48. However, the Committee understands the very real concerns expressed by 
the National Autistic Society Scotland that children and young people who have 
autism and other special needs might be discriminated against as a consequence 
of the definition. It therefore considers it to be imperative that the Executive 
should act on the commitment by the Minister for Communities in evidence 
to ensure that guidance on the implementation of the provisions in the Bill 
fully addresses the specific concerns raised by the National Autistic Society 

                                            
18 Justice 2 Report, Annex A 
19Official Report, 14 January 2004, Col. 452 
20 Official Report, 3 February 2004, Col 609 
21 Patrick Harvie dissented. 
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Scotland.  The Committee would welcome the opportunity to comment on 
the draft guidance at an early date.22  

Part 1 - Antisocial Behaviour Strategies 

49. Part 1 of the Bill provides for the extension and improvement of joint working, 
information sharing, and co-ordinated activity designed to tackle antisocial 
behaviour at a local authority level.  Antisocial behaviour strategies, as stipulated 
in the Criminal Justice (Scotland) Act 2003, will be extended to include a duty on 
local authorities to consult with the Principal Reporter, Registered Social Landlords 
(RSLs), and other community bodies as it thinks appropriate when drawing up its 
strategy. 

Existing Antisocial Behaviour strategies 
50. In oral evidence the councils outlined their present strategies to combat 
antisocial behaviour.  City of Edinburgh Council has found that the housing 
department is often the first port of call for complaints, and they have set up a 
specialist team in each area to deal with tenancy management complaints.  To 
tackle youth disorder they have used Acceptable Behaviour Contracts as a way of 
involving the family at the earliest opportunity.23  Commenting on the use of 
Acceptable Behaviour Contracts on 12-15 year olds Edinburgh City Council said 
that they found the contracts delivered a real improvement in the quality of life to 
the affected community.24  They have also brought youth agencies into the 
discussion to engage in dialogue over youth facilities within the community. In 
addition the council has met the costs of a four person policing team who are 
based outwith the police station, and have an educational and operational remit.25 

51. Clackmannanshire Council takes a slightly different approach with education 
being the priority.  The Clackmannanshire Antisocial Liaison and Mediation team 
(CALM) regularly visits schools, specifically targeting 15 and 16-year-olds.  They 
also work with new tenants providing information and support.26  Fife Council 
takes a multi-agency approach, with a sliding scale of the seriousness of the 
antisocial behaviour triggering variously different responses.27  

52. The Sighthill Festival in Glasgow was offered as an example of how 
partnership can build bridges between different groups within a community.  After 
the highly publicised racial tension in the area, Glasgow City Council, the police 
and other agencies worked in tandem to develop a successful project which 
brought together different groups in the community, creating a forum for discussion 
and involvement of the whole community. Both Fablevision and Edinburgh Youth 
Social Inclusion Partnership believed that there has to a holistic approach taken 
with antisocial behaviour and that more emphasis had to be placed on prevention 
rather than punitive measures.  Furthermore, Children in Scotland, among other 
groups, highlighted that there is significant evidence showing the link between 
                                            
22 Patrick Harvie dissented. 
23 Official Report, 17 December 2003, Col 340 
24 The City of Edinburgh Council, ‘Tackling AntiSocial Behaviour, The Edinburgh Approach’, p.16, 
unpublished evidence (see contents page) 
25 Official Report, 17 December 2003, Col 326 
26 Official Report, 17 December 2003, Col 331 
27 Official Report, 17 December 2003, Col 331 
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antisocial behaviour and circumstances such as poverty, poor education, mental 
health problems and lack of opportunity. To tackle antisocial behaviour effectively 
the underlying causes must be addressed in each case.28 

53. Gael Og also favoured a community based approach and an example was 
given of a recent drive within communities to attract voluntary mentors for young 
people, through which, 500 expressions of interest were received.29 The 
Committee considers this to be a good example of how communities can engage 
with young people in their area. 

54. YouthLink Scotland also provided an outline of the kind of inter-agency work 
that they carry out at present.  They are in constant touch with a range of 
professionals including social workers, teachers, community police and housing 
officials.  In their work they attempt to identify potential offenders at a very early 
stage through the “make a difference” initiative which involves community police 
identifying young people who may be causing some concern.  From that point the 
appropriate agencies are brought on board to assess the child’s difficulties.  
YouthLink Scotland believed that without this early intervention those young 
people would almost certainly become involved in the criminal justice system. 
They further emphasized that this becoming one of their largest areas of work.   

55. To make clear the Executive’s commitment to pursue a wide-ranging 
package of measures, of which the Bill is one important part, and to respond to the 
many witnesses who pointed out weaknesses in the present provision of services, 
the Committee believes that the Bill should specify that there should be a 
requirement that each local authority’s strategy should include:- 

• Provision for appropriate mechanisms for mediation, consultation, including 
getting the views of young people, and personal support for young people 
who are in danger of starting on offending behaviour, and their families; 

 
• Commitment to meet directions by Children’s Panels within agreed 

timescales; 
 
• A statement of the provision of youth work and recreational facilities in its 

area and the plans for developing these. 
 

56. YouthLink Scotland also asked the Committee to consider seriously the issue 
of strategies for those being released from imprisonment to avoid re-offending.  At 
present it was claimed there is a lack of consistency throughout Scotland to 
dealing with offenders on release which is hampering any rehabilitation, and 
therefore increasing the likelihood of young people offending again.  The 
Committee has sympathy with YouthLink Scotland on this issue, and 
acknowledges the work being undertaken by youth workers when Members of the 
Committee visited Polmont Young Offenders Institution as part of its Stage 1 
consideration of this Bill.  The Committee would welcome clarification on 
whether post-release strategies will be considered in the Executive’s wider 
strategy of tackling antisocial behaviour. 
                                            
28 Children in Scotland, written evidence, Annex D 
29 Official Report, 7 January 2004, Col 379 
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Information sharing 
57.  All witnesses agreed that information exchange is the most important factor 
in drawing up antisocial behaviour strategies.  There was broad consensus that 
there have been problems in the past with regard to the sharing of information, 
some witnesses suggested that the introduction of Community Planning and the 
emphasis in this Bill on information sharing should improve matters. A number of 
witnesses commented that Community Planning will play an important role in 
tackling antisocial behaviour as it ensures that it is not just seen as a housing 
issue or a matter for the police, but rather a problem for the whole community to 
tackle. ACPOS and the Scottish Police Federation also supported the principle of 
partnership working and said that it had “been growing at a tremendous rate”.30  
They suggested minor changes which would entail public agencies other than the 
police and local authorities having to sign up to antisocial behaviour strategies.  

58. YouthLink Scotland, the Scottish Human Rights Centre and the Glasgow 
Housing Association suggested the Bill should require local authorities and the 
police to take account of the views of key partners such as young people, youth 
groups, and housing associations when drawing up antisocial behaviour 
strategies.  However the Committee is satisfied that Section 1(6)(c) of the Bill, 
which directs local authorities to consult with community bodies, should 
ensure that relevant community bodies will be represented when strategies 
are prepared.31  This is underpinned by Section 3 which requires the local 
authority to report to the Executive on a regular basis on the implementation and 
outcomes of its strategy. 

59. The Scottish Consortium on Crime and Criminal Justice said that the 
children’s hearing system was an excellent forum for the interchange of 
information among the different agencies which are involved with young people 
and their families.32   

60. Tenants in Dundee commented that in their experience, most agencies 
worked together well, but on occasion issues relating to data protection had 
caused problems.33 This was a point also brought up by SACRO which said that 
clarification is required on how information sharing will operate in relation to data 
protection.34 

61. In its report to the Committee, the Local Government & Transport Committee 
stated that it considers that Ministers should commit themselves to issuing 
guidance on these issues, and that this should make particular reference to data 
protection regulations, in order to clarify current areas of confusion or uncertainty 
regarding information sharing. The Committee considers that guidance of this 
nature is required immediately, and recommends that it is produced 
regardless of whether or not the Bill is enacted. 

                                            
30 Official Report, 21 January 2004, Col 484 
31 Patrick Harvie dissented. 
32 Official Report, 3 December 2003, Col 249 
33 Official Report, 28 January 2004, Col 550 
34 SACRO, written evidence, Annexe E 
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62. The Committee accepts that there is ambiguity with regard to the Data 
Protection Act 1998 and calls on the Executive to provide an assurance that 
guidance regarding data-sharing will be published at an early date. 

63. One of the advantages in the compilation of antisocial behaviour strategies, 
according to the Dundee Federation of Tenants’ Associations, would be to 
encourage the use of professional witnesses in antisocial behaviour cases.  
Clackmannanshire and City of Edinburgh Councils already use professional 
witnesses as part of their specialist teams designed to effectively tackle antisocial 
behaviour which is encouraged by the Executive as it has “led to the efficient 
execution of cases”.35 

Participation of RSLs in antisocial behaviour strategies 
64. In response to the suggested power in the Bill which would allow Scottish 
Ministers to direct Registered Social Landlords (RSLs) to participate in local 
antisocial behaviour strategies, the Chartered Institute of Housing in Scotland  
agreed that it would be helpful, particularly as it does not put a statutory 
requirement on RSLs which would cause problems given their range in size.   

65. The Committee believes that including RSLs formally in the preparation 
of Antisocial Behaviour Strategies is a pragmatic way to move forward given 
that RSLs will play an important part in tackling antisocial behaviour in a 
housing management context. 

Part 2 - Antisocial Behaviour Orders (ASBOs) 
 
66. Antisocial Behaviour Orders (ASBOs) have been in existence since 1998 
when they were introduced in the Crime and Disorder Act 1998 and amended in 
the Criminal Justice (Scotland) Act 2003.  In these Acts the orders apply to 
offenders over 16.  The proposal in the Antisocial Behaviour etc.(Scotland) Bill is 
to reduce the age where a Sheriff can make an order against a person to 12 years 
or over.  The other significant amendment in the proposals is the extension of the 
“potential geographical scope of antisocial behaviour orders applied for by local 
authorities.”36 This will remove any restrictions on the Sheriff when making an 
order, allowing for a perpetrator to be subject to the order outside of a Sheriffdom, 
or specific local authority area.  

67. During the Committee’s consideration of the proposals in this part of the Bill, 
three main areas of contention emerged: the variation in the use of ASBOs to 
date; the role of the children’s hearing system in the process; and, most 
controversially, the reduction in the age limit. 

Current use of ASBOs 
68. When the Committee took evidence from Scottish Executive officials on this 
aspect of the Bill, it was acknowledged by them that ASBOs were not being used 
uniformly across the country.  However, during this session Executive officials 
were unable to give precise reasons why this was the case.   

                                            
35 Official Report, 3 February 2004, Col 616 
36 Antisocial Behaviour etc. (Scotland) Bill,  Explanatory Notes, para 20 
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69. On the issue of whether ASBOs were easy to procure, all councils who gave 
evidence were of the view that there were, on occasion, difficulties in getting the 
cases through. Victim Support Scotland also made a similar point. Fife Council 
emphasised the need for sufficient evidence before proceeding with the case. 
However all councils had problems due to the lengthy timescale involved in 
applying for an ASBO, especially when the defendants appeal the decision and 
apply for Legal Aid.  In this respect interim ASBOs have helped significantly.  Fife 
Council use ASBOs frequently and have to date issued 54.  

70. The Minister for Communities stated in evidence that there is no obligation on 
local authorities to use ASBOs in all circumstances and that practice varied across 
Scotland.  She advised the Committee that the Executive is making a strong effort 
to share good practice and there is evidence that more local authorities are 
recognising that ASBOs are a useful tool and can be used effectively. She also 
indicated that research and monitoring of their use would continue. 

71. The Committee considers that where a local authority takes the view 
that the procurement of an ASBO is the most appropriate method to deal 
with a incidence of antisocial behaviour, the mechanism for obtaining an 
order should be relatively straightforward and procedural hurdles should be 
kept to a minimum.  It therefore urges the Executive to continue its efforts to 
provide best practice guidance to local authorities to assist in the 
procurement of ASBOs in appropriate circumstances. 

Extension of ASBOs to those aged 12-15 
72. The extension of ASBOs to under-16s was considered to be one of the more 
contentious aspects of the Bill by those who gave evidence. A number of 
children’s charities expressed deep concern over the proposals, with Children in 
Scotland, amongst others suggesting that the measure to extend ASBOs to under-
16s could lead to young people being drawn into the criminal justice system when 
they might not have previously.   

73. The Committee heard evidence from Dr Sula Wolff, Scottish Consortium for 
Crime and Criminal Justice that, “In the draft bill, the distinction is not very clear 
between measures that are to be taken against adults who are guilty of antisocial 
behaviour and measures that are to be taken against children. One must be 
terribly careful in relation to children—Children are developing people–they have a 
future before them and are open to change—It has been established that 
criminalising children perpetuates antisocial behaviour.”37   

74. Maggie Mellon, Scottish Consortium Crime and Criminal Justice, goes on to 
comment that, “If ASBOs are more widely used, sanctions must be in place if the 
order is broken, and that will result in more children being taken into custody. 
“Over 10 years, there was a 800% increase in the number of 12-14 year olds in 
custody when England and Wales went down a more sanctions based route with 
children.”38 

                                            
37Official Report, 3 December 2003, Col 254 
38 Official Report, 3 December 2003, Official Report, Col 268 
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75. In response to questioning as to whether ASBOs could be seen as being a 
positive intervention in certain difficult cases, Children in Scotland and Youthlink,39 
agreed they may be an intervention which could trigger support mechanisms.  
They, together with other witnesses, remained concerned that a breach of the 
order would be a criminal offence, automatically entailing entry into the criminal 
justice system.  However one witness disagreed with this viewpoint by saying “it is 
a fallacy that young people do not go to court”40, and that the hearing system is 
the correct forum for disposals, but that the ASBOs are needed in the first 
instance.  

76. The Committee also received written evidence from several organisations 
which variously questioned the distinction between criminal and civil law in the Bill.  
The Scottish Human Rights Centre raised the concern that to “blur the line 
between civil and criminal matters….removes judicial certainty, a factor which is 
protected by ECHR”.41 

77. The Justice 2 Committee commented on this matter.  However, in its report 
to the Committee it recorded its assumption that the intention behind this part of 
the Bill is that the provision would apply to very few young people, and would 
therefore not significantly increase the numbers of young people entering the 
criminal justice system through this route.  

78. This viewpoint is supported by the Minister for Communities, who stated in 
evidence that this proposal is intended to fill the gap that may occur in cases 
where involvement with the children's hearings system has not checked a young 
person’s behaviour, with the result that they ultimately head towards the adult 
criminal justice system. She expressed the view that although ASBOs may not 
work in every case, they would work for some offenders and that the proposed 
measures would therefore be worthwhile. 

79. Strong support for the proposal was received from a number of 
organisations.  These included the local police in Cumbernauld who stated that in 
some circumstances the proposed age reduction may not go far enough, and that 
some of the people they had consulted  in their area could envisage situations 
where a child as young as 8 should be subject to an ASBO.42 The Dundee 
Federation of Tenants and Residents concurred with this view,43 while ACPOS, 
the Scottish Police Federation, the Union of Shop, Distributive and Allied Workers 
and the ECHO Youth Group agreed that there may be instances where it would be 
appropriate to extend the scope of ASBOs to those under-16 but did not express 
any views on a minimum age.44  

80. When asked to explain why the lower age limit of 12 was used, the Minister 
for Communities responded by indicating that this was deemed to be appropriate 
because children as young as 12 can instruct solicitors and because in other 

                                            
39 Official Report, 7 January 2004, Col 412-13 
40 Official Report, 17 December 2003, Col 337 
41 Written Evidence, Scottish Human Rights Centre, Annex E 
42 Official Report, 3 December 2003, Col 227 
43 Official Report, 21 January 2004, Col 508 
44 Official Report, 28 January 2004, Col 550 and 570, Official Report, 21 January 2004, Col 515 
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legislative frameworks they are deemed to be competent to understand civil 
proceedings. 

81. Victim Support Scotland stated that their “impression is that an antisocial 
behaviour order would very much address the persistent nature of the 
behaviour.”45 

82. The Justice 2 Committee also heard evidence from those supporting the 
proposal, including the Scottish Children’s Reporter Administration and the 
Children’s Panel Chairmen’s Group who agreed that there could be room for this 
measure, albeit in extreme circumstances.   

83. The local authorities which appeared before the Committee were of mixed 
views on the extension of the age group. City of Edinburgh Council supported the 
measures to extend ASBOs to under-16s as it gives them powers over this age 
group which are not available through other means.  They also saw the measure 
as preventative and, taken together with the introduction of interim ASBOs, as a 
relatively quick solution.  Fife Council could not see any particular problems in 
reducing the age limit and affirmed that they would have no hesitancy in applying 
for ASBOs for under-16s, albeit on a limited basis. 

84.  Clackmannanshire Council shared the views of a number of children’s 
charities by not supporting the extension on the grounds that they believed it 
would cut across and undermine the ethos of the children’s hearing system.  They 
also thought that the children’s hearing system should be bolstered rather than 
create a new system.   

85. As an alternative to the proposals, one witness commented that Glasgow 
was pioneering a new restorative justice service for children as young as 8.  This 
service will put disposals in place in Glasgow to deal with behaviour which may 
attract an ASBO in other local authority areas. This ties-in with the views of the 
organisation Communities that Care which advocates much earlier intervention 
than at the age of 12, hence negating the need for widespread use of ASBOs for 
under-16s.46  

86. There is evidence of a range of existing support services for young people 
with difficulties provided by a range of organisations.  Indeed as mentioned in 
written evidence, Barnardo’s Scotland run services that provide preventative 
approaches to families experiencing problems with young people which show 
encouraging results at tackling problems at an early stage.47 

87. Edinburgh Youth Social Inclusion Partnership felt very strongly that the 
introduction of ASBOs for under-16s was “shocking” and would not look “at their 
behaviour and work with them to change that behaviour.”48  It was their view that, 

                                            
45 Official Report, 3 December 2003, Col 250 
46 Official Report, 28 January 2004, Col 585 
47 Barnardo’s Scotland, Written Submission 81, page 3, in response to question 4 of the 
questionnaire, Annex D 
48 Official Report, 17 December 2003, Col 362 
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“in order to change behaviour in communities, you need to look at the causes and 
then work with the causes rather than with the symptoms.”49  

88. The Justice 2 Committee also heard from those who were opposed to the 
proposal, such as the Scottish Child Law Centre, the Scottish Human Rights 
Centre, SACRO, Apex Scotland, Children 1st, NCH Scotland and the Law Society 
of Scotland.  The opposing views included the suggestion that there was a need to 
treat the behaviour and reasons for antisocial behaviour rather than apply punitive 
measures, the need for ASBOs to be a ‘last resort’ measure and the question of 
whether an ASBO would be any greater a deterrent than the existing criminal law 
and associated sanctions. 

89. The Committee notes the support for these provisions from the Justice 
2 Committee, by majority, and from a range of witnesses, albeit that some of 
those qualified their support by saying that they should only be applied in 
extreme circumstances.   However, the Committee also notes the evidence 
given by a range of witnesses that adult sanctions should not be applied to 
12-15 year olds, and the consequences of this sanction could be an increase 
in the number of young people in secure accommodation and the 
criminalisation of young people.   

90. The Committee accepts the Executive’s stated intention that the 
extension of ASBOs to those aged 12-15 would only affect a small number of 
cases where all other intervention measures have failed.  The Committee 
therefore agrees to support these provisions. 50 

Criminal Sanctions 
91. The criminal sanctions available to Sheriffs for breach of an ASBO for under-
16s are the same as those for adults, but “will not lead to imprisonment where no 
other offences are involved.”51  However, witnesses have questioned the use of 
any adult sanctions, such as fiscal fines, as it is “highly unlikely that the child will 
have a recognised means of income”,52 and the fine will necessarily fall at the 
hands of the parents or guardians.  The Committee acknowledges these 
concerns.  

92. The Committee welcomed the assurance given to the Justice 2 Committee 
by the Deputy Minister for Justice that other penalties, such as probation orders, 
community service or supervised attendance orders, could be imposed.  The 
Committee believes that there are more appropriate responses to the breach 
of an ASBO than fines such as imposition of a Community Reparation Order  
for such a breach by those under 16.  It therefore urges the Executive either 
to make it clear in the Bill that these non-fine penalties will be the normal 
ones and to give up the proposal for fines, or to agree that fines will only be 
imposed if the Sheriff is convinced that these other measures have been 

                                            
49 Official Report, 17 December 2003, Col 363 
50 Patrick Harvie and Elaine Smith dissented.  
51 Antisocial Behaviour etc. (Scotland) Bill, Policy memorandum, para 24 
52 Written Evidence, Rosemary Gallagher, Annex E 
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tried and failed and to set out clearly who is responsible for paying the fine 
and what will be the consequences of non-payment.53 

Role of the Children’s Panel  
93. The Committee heard some evidence which suggested that there may be a 
danger of creating parallel systems of dealing with young people involved in 
antisocial behaviour.  The Glasgow Community Safety Forum highlighted that 
“there is a danger that we might create two parallel systems, with the children’s 
hearings system on the one hand and the ASBO system on the other”.54  

94. For example, section 4(1) of the Bill stipulates that the Sheriff may make an 
ASBO if a number of conditions are met, with one of these conditions being that in 
the case of a child the Sheriff has regard to the views expressed by the Principal 
Reporter.  The lack of compulsion was a point highlighted by a number of 
witnesses. The Chartered Institute of Housing in Scotland and the Scottish 
Association of Landlords55 suggested in evidence that if this measure is to 
progress, the Bill should be amended so that the Court has the benefit of the 
advice of the relevant Reporter before making a decision, rather than referring the 
person to the Reporter after issuing an ASBO. This view is supported by the 
Justice 2 Committee, which recommends in its report that this part of the Bill 
should be amended along similar lines. 

95. The Minister responded to these points by stating that the Executive does not 
expect to end up with two completely different systems and, in practice, it expects 
courts to take panel views into account.  However, she indicated that Ministers are 
not minded to make such an approach a formal requirement because on the basis 
that this would make the process over-bureaucratic. There is a requirement for 
local authorities and registered social landlords to consult the Reporter before 
applying for an ASBO.  The Sheriff would then take account of the Reporter’s 
views, what is happening to the child in the hearings system and the best interests 
of the child.56 

96. It was put to the Minister that it should be made plain in the Bill that a young 
person must have been shown not to have unreasonably refused support services 
before an ASBO is introduced.  The Minister agreed to consider how this could be 
done and what the implications might be.  

97. The Communities Committee supports the arguments in favour of a 
compulsory referral to the Reporter, on the basis that this would ensure that 
without exception all children under 16 who are subject to an ASBO are referred to 
a children’s hearing where their behaviour and specific needs can be addressed 
by that system.  The Committee therefore recommends that section 11(1) of 
the Bill should be strengthened to ensure that in every case where an 
antisocial behaviour order or an interim order is made in respect of a child, 
the Sheriff must consult the Principal Reporter before making the order.  If 

                                            
53 Patrick Harvie dissented. 
54 Official Report, 3 December 2003, Col 227 
55 Official Report, 10 December 2003, Col 286 
56 Antisocial Behaviour etc. (Scotland) Bill, Policy Memorandum, para 22 
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an order is made, the Principal Reporter must refer the child’s case to a 
children’s hearing. 

ASBOs in Housing 
98. The Criminal Justice (Scotland) Act 2003 allows for Registered Social 
Landlords to directly apply for ASBOs in Scotland and this provision is included for 
ASBOs for under-16s.  This provision stimulated debate in evidence due to the 
fact that an ASBO could trigger sanctions under housing legislation, as well the 
normal sanctions for breach of an ASBO. 

99. The use of ASBOs in the context of housing management was generally 
welcomed by the Chartered Institute of Housing in Scotland and the Scottish 
Association of Landlords.  However there were concerns over the use of them in a 
non-housing context could still lead to a sanction of demoting a tenancy from a 
Scottish Secured Tenancy (SST), to a Short Scottish Secured Tenancy (SSST).  
The contention is that someone who resides in the socially rented sector could 
potentially be punished twice for the same actions, whereas someone who lives 
outwith that sector will not be liable to the same sanctions.  Shelter Scotland 
added that they would like to ensure that ASBOs for under-16s are not linked to 
tenure.  They claimed that it did not make sense for a whole family to be punished 
for the behaviour of one child, especially if the child behaved antisocially outwith a 
housing context.57 

100. In response to these concerns, the Minister for Communities explained that 
under existing legislation, if there is a demotion to a short Scottish secure tenancy 
one of the requirements is that a package of support should automatically be 
provided.  She stated that the provisions contained in the Bill will not in any way 
undermine people's rights under the Homelessness etc (Scotland) Act 2003 or the 
Housing (Scotland) Act 2001. 

101. The Committee heard concerns about the proposed power of Registered 
Social Landlords to apply for ASBOs given the perception that the Bill is focussed 
on persistent young offenders.  Barnardo’s Scotland raised the question of 
“whether registered social landlords are the best vehicle through which to identify 
how support gets to our persistent offenders” and stated that therefore “it is not 
necessary to use registered social landlords in identifying those young people.”58 
A suggestion was then made that “The RSL can make representations to the 
reporter and can be involved in other matters of due process.”59 

102. The Cumbernauld Housing Partnership stated that, as a RSL, they had not 
applied for an ASBO themselves, but had provided evidence when an order was 
taken out against one of their tenants.  In conjunction with the police, the local 
authority and the antisocial behaviour task force, the order was served and the 
behaviour appeared to stop.  There was general support from other witnesses 
within the housing sector for the proposal that RSLs would be able to apply for 
ASBOs as another housing management tool.60   

                                            
57 Official Report, 21 January 2004, Col 528 
58 Official Report, 7 January 2004, Col 385 
59 Official Report, 7 January 2004, Col 385 
60 Official Report, 3 December 2003, Col 228 
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103. The Pollokshields Tenant Management Co-Operative also mentioned that a 
significant amount of antisocial behaviour was committed by children under 16.  In 
response to this statement the Cumbernauld Housing Partnership agreed that 
ASBOs for those under 16 would be useful and that they were sure it would make 
a difference “if a tenant was threatened with having an ASBO imposed on the 
child”.61  

104. The Committee is of the view that before applying for an ASBO for a 
person under 16, an RSL must consult with the Principal Reporter.62      

Part 3 - Dispersal of Groups  

105. Provision is made in Part 3 of the Bill for a police officer of the rank of 
superintendent or higher to designate an area, in conjunction with the relevant 
local authority, where there have been significant problems with antisocial 
behaviour.  The police will then have an additional power to disperse groups of two 
or more people who are aware that the area has been designated. This provision 
has provoked substantial debate among those from whom the Committee has 
taken evidence.  

106. In addition to the evidence received by the Committee on this provision, the 
Committee is also aware that the secondary committees for the Bill, Justice 2 and 
Local Government and Transport, took evidence on the potential effectiveness of 
the proposed new powers, their interaction with the existing justice system and the 
implications for local authorities.   

Scale of the problem 
107. One comment from a group in Dumfries summed up the tenor of many of the 
statements the Committee has heard from communities.  One of the group said 
that “antisocial behaviour produces a ‘domino effect’ whereby law-abiding citizens 
are forced from the streets, leaving them the domain of the criminals.63 This is a 
perception that is prevalent among many of the people the Committee spoke to in 
communities.  In East Kilbride Members were told of parents’ fear of allowing their 
children out on the streets, and that the town centre is a ‘no-go area’ at night.64  

108. One of the responses to the Committee’s pre-legislative questionnaire which 
supports this feeling of fear and intimidation was from Kelty Tenants and 
Residents Association.  When commenting on the effect antisocial behaviour has 
on their lives, they describe the problem succinctly; “Antisocial Behaviour has a 
MAJOR impact on an individual and also on a community as a whole.  People start 
to feel isolated, they are afraid to go to the shops or chip shops at night due to a 
large number of youths congregating in these areas, usually these youths have 
either been drinking or taking illegal substances.  People start to feel depressed 
and powerless. This leads to people feeling unsettled and unsafe in their home 
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and community. Antisocial behaviour can also have an impact on peoples’ 
relationships.”65  

109. The Pollokshields Tenants Management Co-operative stated that residents in 
their area regularly experienced problems involving significant numbers of young 
people hanging around the corridors and landings of their flats, as well as outside 
shops in the vicinity. They stated that this was regarded by residents of the area 
as being extremely intimidating and that it would be helpful if the police had more 
powers to move them on, as at the moment they seemed unable to take any 
action to resolve the problem.   It was also acknowledged that there were very few 
facilities in the area for young people. Attempts had been made to start a youth 
club; however this had failed due to a large number of youths refusing to attend 
because others were attending.  Young people can be deterred from using 
facilities because other young people exclude them, often due to territorial issues; 
because of the behaviour of young people within the facilities or intimidation 
outside them; or because the facilities do not represent the kind of facilities many 
young people actually want. 

110. The Union of Shop, Distributive and Allied Workers welcomed the Bill in 
general and believe the proposals within “will help to empower shop workers in 
particular.”66  Dispersal powers were singled out as attracting strong support from 
members of the Union, as the presence of large groups in the vicinity of shops was 
considered to be a significant problem.  They stated that at present their members 
feel that police cannot effectively intervene until an offence has occurred.  This, in 
turn, can lead to those who report offences fearing intimidation, particularly if the 
acts are carried out by groups or individuals who may either know them personally 
or know members of their families.  Representatives from the Union said that all of 
their members suffered from behaviour ranging from criminal to antisocial, with 
staff in smaller convenience stores being particularly vulnerable to violence and 
intimidation. 

111. The Committee accepts that there is a major problem in some communities 
where large groups are involved in persistent antisocial behaviour, and that lives 
are being badly affected.  However, it also takes cognisance of the fact that the 
majority of groups and organisations who gave evidence to the Committee were of 
the view that this provision would not be an effective method of tackling the 
problem.   

Current police powers 
112. The Committee is aware of a sharp divergence of views on the nature and 
effectiveness of the powers the police already have in relation to the dispersal of 
groups. The report of some witnesses about the police response to local 
communities asking for action to disperse groups is in sharp contrast to what 
police representatives to the Committee have said.  Witnesses have stated that 
the police officers attending complaints have told them that “they were limited in 
how they could disperse people”.67  However, ACPOS and the Scottish Police 
Federation have both said that “there would be no advantage in having the 
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proposed powers of dispersal”68 and “the police do not need new powers to tackle 
unruly groups.”69  

113. Written evidence from the Association of Scottish Police Superintendents 
was unambiguous. They welcomed the strategic approach contained within the Bill 
but stated, “The Association firmly believes that current powers under common law 
and statute are sufficient to deal with group disorder” and that they “have no 
knowledge of any instance where an officer has not been able to deal effectively 
with a group disorder situation under current legislation.”70 The Association of 
Scottish Police Superintendents also indicated concern about negative effects in 
that designation of areas “may lead to conflict—with a group of young people who 
are not causing trouble”.71 

114. Fablevision in Glasgow and the Edinburgh Youth Social Inclusion 
Partnership, among others,72 agreed with what communities claim the police have 
told them.  They said that they work with community police officers frequently and 
they have been told that the police already have powers of dispersal if the young 
people are doing anything wrong. The problem for many of the witnesses, 
including Barnardo’s Scotland, was that following the introduction of this power, 
groups of young people could be breaking the law without actually committing 
offences.  

115. The local authorities which appeared before the Committee agreed in 
principle with the provision, but some were either unsure as to whether sufficient 
powers already existed, or how widely the provision would be used. City of 
Edinburgh Council believed that the most valuable aspect of the provision is the 
public nature of the declaration, stating that “the provision will make the community 
aware that an area has been designated in such a way and will help to give the 
community the certainty and confidence that we are focusing our actions on a 
specific problem and area.”73 Clackmannanshire Council questioned whether the 
provision would “simply move the problem on”,74 but accepted that “in extreme 
circumstances”75 they may use the provision. Fife Council played down the 
importance of this particular provision but agreed that even where groups of 
youths who gather in certain areas may not be committing an offence, “there is a 
perception that they are a threat.”76  

116. The police, and others, maintained that adequate powers are currently 
available to allow them to deal with common law offences, such as breach of the 
peace, or offences under the Civic Government (Scotland) Act 1982. The Scottish 
Police Federation argued that the reason they are not effective is due to lack of 
resources. They did not consider that simply providing new powers would lead to 
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more effective policing of antisocial behaviour, commenting that “We can have as 
much legislation on the statute book as we like, but unless we have police officers 
to deal with the problem, there is little point in that legislation.”77 They were also 
concerned that if the proposed new powers were introduced, it could lead to 
unrealistically high public expectations that the police could use them to totally 
eradicate antisocial behaviour.  The Committee however accepts that while the 
issue of resources is crucial, it is reasonable to ensure that the use of 
available resources reflects the priorities of local communities. 

117. The Committee agrees with the suggestion made by the Joseph 
Rowntree Foundation that research should be carried out to establish the 
barriers in place that are preventing current police powers from being fully 
utilised.   

Alternative approaches 
118. The Committee heard a range of evidence suggesting alternatives to 
dispersal. The police thought that their current policy of increasing community 
policing and developing relationships with young people would negate the need for 
this power on most occasions. Many witnesses raised the issue of the lack of 
facilities for law-abiding young people.  Among these were the police and the 
Glasgow Community Safety Forum, who both regarded the power as being a 
heavy-handed way of dealing with the problem of young people congregating. The 
Scottish Consortium on Crime and Criminal Justice claimed that the use of this 
power would simply displace the groups.   

119. Notwithstanding the measures in the Bill, there was general agreement that 
further consideration must be given to the provision of appropriate facilities for 
young people.  The Joseph Rowntree Foundation proposed community mediation 
as a way of improving dialogue between different groups within the community, 
specifically the young and old.  This would offer an understanding to both groups 
of the effects of behaviour on others. Victim Support Scotland emphasised the 
need for facilities to be in place for young people before this power was 
introduced. 

120. Both the Edinburgh Youth Social Inclusion Partnership and Fablevision 
advocated more facilities in communities for young people.  These organisations 
believed that moving on young people simply shifts the problem elsewhere.  
Fablevision cited their own experience in their Royston Road project, where they 
worked with the young people to construct a youth shelter, and also created a 
radio station, as an example of how young people can constructively engage in 
their community.  Both groups also complained that at present there are no 
designated places within communities for young people.  This, it was claimed, is 
due to young peoples’ facilities being designed out of communities by new 
housing.  

121. NCH Scotland also emphasised the need for appropriate facilities for young 
people giving an example of sports facilities in Glasgow which were widely used 
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and not vandalised, their message being that “If the product is right, people buy 
it.”78 

122. Barnardo’s Scotland stated in evidence that the use of this power would be 
acceptable as long as there was youth provision and services to give young 
people an alternative to gathering on the streets.79  There was some confusion as 
to how the power would be interpreted by police officers, and if it would be prevent 
any gatherings of any two or more people in the vicinity. Gael Og Mentoring 
Project however were concerned that the proposal rushed towards moving young 
people on before finding out what could be done to avoid them being in a 
particular place in the first instance.  There were further concerns about whether 
‘no-go areas’ could be created within communities. 

123. YouthLink Scotland proposed the consideration of ‘tolerance zones’, rather 
than designating areas where young people could not congregate.80  They cited 
evidence in Thames Valley, England, and also in some Scottish local authority 
areas where it was acceptable for young people to assemble in particular 
approved places. The Cumbernauld Housing Partnership gave examples of 
groups gathering in their area that had been moved on by police, but had simply 
congregated at another location nearby.  Residents and police appeared to accept 
the youths’ new location. 

124. The Committee received evidence suggesting that to deal with this problem 
effectively there is a requirement for an analysis of why groups are congregating, 
coupled with investment in support services and mediation.  Examples were given 
of areas where this has taken place and had a positive effect on an area. For 
example, ACPOS recommended proximity conferences, where young people and 
older people in the community are brought together so that the older people can 
describe the impact of the young peoples’ behaviour and the young people can 
describe the intentions behind their behaviour. ACPOS said that such conferences 
have been found to be very successful in resolving difficulties.  The Committee 
agrees that such examples of good practice in relation to community 
mediation should be encouraged and promoted by the Executive. 

Executive views 
125. The Minister for Communities expressed the view that there is clear evidence 
of significant and persistent episodes of antisocial behaviour in certain areas which 
current police powers do not appear to be sufficient to address. Lack of evidence 
was a problem, and many victims of antisocial behaviour were too frightened or 
intimidated to give evidence. 

126. The Minister stated in evidence that this power is necessary in extreme and 
serious cases to give those affected some respite and to allow those involved in 
antisocial behaviour to consider the implications of their actions. She also urged 
the Committee not to view this part of the Bill in isolation, but to link it with the 
other provisions relating to intervention and antisocial behaviour strategies. 
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127. The Minister acknowledged that the power would not solve the problem of 
antisocial behaviour by itself, but should help with the other strategies that have 
been proposed. She emphasised that a decision to designate an area will be taken 
by senior police officers in consultation with a local authority and will always take 
wider circumstances into account. For example, a designation might be 
inappropriate because all that would happen is that people would move down the 
road. Senior police officers and the local authority will have to take such matters 
into account. 

128. All of the witnesses heard by the Justice 2 Committee, with the exception of 
the Deputy Minister for Justice, had concerns about this proposal and the majority 
were strongly against it, on grounds which covered issues of both principle and 
practical effectiveness.  However, the Justice 2 Committee acknowledged that it 
did not hear the community perspective on this proposal, and its evidence 
focussed on the effectiveness of the new powers and interaction with the existing 
justice system. 

129. The Committee notes that the Justice 2 Committee agreed by majority that 
these provisions provide an additional tool for communities and police but, 
recognising the concerns about these powers, they sought assurances that the 
effectiveness and efficacy of these measures will be thoroughly researched, 
evaluated and reported back to the Parliament within a specified period. 

130. The Committee acknowledges the strong concerns about this particular 
provision expressed by those who gave evidence.  It notes in particular the views 
of those who feel that the police already have sufficient powers to deal with 
problems caused where large groups gather and cause problems in communities.   

131. The Committee considers the particular problem being faced by communities 
to be both real and significant.  It is concerned that the police, despite claiming that 
they already have sufficient powers, seem to be unable to resolve incidents of 
antisocial behaviour involving large groups gathering in certain areas to the 
satisfaction of those people in communities who are affected by them.   

132. For this reason, the Committee agrees that these provisions provide an 
additional tool which could be used to address the problem and to provide 
respite to communities who suffer from the antisocial behaviour of groups 
on a persistent basis. 81 

133. Because of the concerns in evidence from the police, the Committee 
urges the Executive to continue discussions with the police at all levels 
about the best arrangements for ensuring that groups behaving antisocially 
are dispersed. 

134. The Committee does not undervalue the need for and benefit of 
community involvement and discussion, mediation, and youth work in 
seeking a resolution to problems of this nature when they arise in 
communities.  It considers that all of these approaches have significant 
merit and recommends that they should be promoted and encouraged by the 

                                            
81 Patrick Harvie, Campbell Martin, Mary Scanlon and Stewart Stevenson dissented. 

220



Communities Committee, 1st Report, 2004 (Session 2) 

 29

Executive and offered as a viable and realistic option to those communities 
who suffer such problems.82   

135. However, the new power of dispersal should be available to deal with 
the extreme cases where all other approaches have failed.83 

136. In view of the strong concerns expressed by many witnesses about 
these powers, the Committee endorses the recommendation of the Justice 2 
Committee that a thorough assessment and evaluation of their effectiveness 
should be conducted, and reported back to the Parliament within a specified 
period.  The Committee recommends that, if these powers are agreed by 
Parliament, the Executive should report on these matters no later than 2 
years from the date on which they come into effect. 

Section 16 and 17 
137. Concerns were raised by the Scottish Police Federation about the level of 
bureaucracy involved in the designation of an area which, in their opinion would 
impact mainly on police officers. However, the Committee considers that the 
various steps that must be gone through prior to an area being designated 
are appropriate and necessary safeguards to ensure that such action is 
justified. 

Section 21 
138. In giving evidence to the Committee, the Association of Chief Police Officers 
and the Scottish Police Federation expressed concern about section 21 of the Bill, 
which states: “The Scottish Ministers may give directions to persons exercising 
powers”. Both organisations are concerned that this could interfere in the 
operational independence of Chief Constables.   

139. Serious reservations about this section were also expressed in evidence to 
the Justice 2 Committee and the Committee notes the Justice 2 Committee’s 
strong view that it is not appropriate for Ministers to direct the police on operational 
matters.  The Committee also notes that the Justice 2 Committee, by majority, is 
content with the guidance powers, on the basis that the Deputy Minister for Justice 
has indicated his willingness to reflect further on the section 21 provisions.  

140. In evidence to the Committee, the Minister for Committees stated that there 
was no intention to interfere with the operational independence of the police. She 
also confirmed that Ministers are prepared to review this section to ensure clarity. 

141. The Committee welcomes the commitment given by Ministers to review 
sections 20 and 21 and recommends that the outcome of their 
considerations on this matter should be announced to the Parliament in 
advance of the conclusion of the Stage 1 proceedings. 

Part 4 – Closure of premises 

142. Provision is made in this part of the Bill for the police to be given the power to 
close residential and non-residential premises where at any time in the preceding 
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3 months a person has engaged in antisocial behaviour.  A notice can be served 
on the premises, which will then be closed to the public, and a Sheriff will be 
required to consider the order within 2 days.  If successful, the order will close the 
premises for three months, with a possible extension to a maximum 6 months.  
The Committee believes that an order should be made only in response to 
persistent anti-social behaviour, rather than in response to one action during the 
past three months.  The Committee would welcome the Executive’s view on 
whether the order will only be served if persistent antisocial behaviour has 
taken place at the premises. 

143. Most of the evidence received by the Committee on this provision was 
generally supportive of this measure and it was considered to be a useful tool 
which could be used to assist the police and local authorities in their attempts to 
combat antisocial behaviour.  However several organisations have requested 
clarification on this part of the Bill.   

144. All of the councils and housing organisations who gave evidence questioned 
how the provision would work in practice specifically regarding residential 
premises.  There was concern over why the provision would be required given that 
current disposals, such as eviction, were available to tackle the problem.  These 
organisations also queried how the provision would work in conjunction with 
existing housing and homelessness legislation, and questioned whether it would 
have implications for housing benefit. 

145. The Minister for Communities responded to the Committee specifically on 
these points.  On the issue of whether eviction proceedings were sufficient in 
dealing with the problem, the Minister agreed that in the majority of cases existing 
powers would be adequate.  Depending on the tenure of the premises eviction 
may be appropriate, or the serving of an antisocial behaviour notice under Part 7 
of this Bill.  However there are circumstances where the police, in consultation with 
local authorities, “may consider quick and firm action in the form of closure would 
closure would be more effective and give the local community a breathing 
space”.84 

146. The Minister also addressed the issue of how this provision would interact 
with existing housing legislation by stating in written evidence that the Executive is 
currently examining the detailed links between residents’ rights under the 
homelessness legislation, and the short-term nature of a closure.85 

147. In its written submission, South Lanarkshire Council called for residential 
premises to be exempt as it perceives other measures in the Bill to be more 
appropriate for dealing with antisocial behaviour in residential premises and thinks 
that this proposal could increase homelessness.86  Furthermore, the Scottish 
Council for Single Homeless requested premises occupied by homeless 
households, where a household member has previously committed antisocial 

                                            
84 Supplementary written evidence from the Minister for Communities, 6 February 2004, Annex A  
85 Supplementary written evidence from the Minister for Communities, 6 February 2004, Annex A  
86 Written evidence from South Lanarkshire Council, Annex E 

222



Communities Committee, 1st Report, 2004 (Session 2) 

 31

behaviour, should be exempt to ensure that families are not continually being 
made homeless.87  

148. According to the Minister, the reasoning behind the inclusion of residential 
premises in the provision was to avoid those involved in drug trafficking moving 
“their operations into residential premises to avoid the risk of closure” and that “it 
could result in vulnerable people being targeted and pressured to allow their 
homes to be used as a base for illegal and antisocial behaviour.”88 

149. The Minister also emphasised that the Executive is very clear that a closure 
notice is a last resort; the police will only use it in serious situations and only after 
consultation with the local authority.  She said that potential homelessness and the 
welfare of any children living in the property are factors that the police would take 
into account through their consultation with the local authority 

150. The Scottish Association of Law Centres (SALC) made the point that section 
34, which sets out the offences for contravening a closure order, does not set out 
an age limit and therefore could relate to children of any age.  SALC believed this 
provision, if implemented, would lead to unjustified acquisition of criminal records 
by children. 

151. In its report, the Justice 2 Committee indicated that it has some sympathy 
with concerns raised by the Law Society, who felt that “it would be better to leave 
the provisions on closure notices until the review of licensing laws has been dealt 
with, in case there is confusion.” However, that Committee accepts the 
Executive's arguments about the usefulness of this provision if it is properly 
targeted, and on this basis accepts the provisions in the Bill.89 

152. On balance of evidence the Committee is satisfied of the need for 
closure orders, and also that the concerns expressed in evidence have been 
or are being satisfactorily addressed.  However, the Committee calls on the 
Executive to provide a response to the specific concerns raised about the 
possibility of children acquiring criminal records through the 
implementation of this provision.90 

Part 5 - Noise Nuisance  

153. The primary purpose of this part of the Bill is to give local authorities the 
power to implement a noise nuisance service for up to 24 hours, 7 days a week.  
This power could be exercised at the discretion of local authorities, which differs 
from the situation in England and Wales where, under the Noise Act 1996, local 
authorities are compelled to introduce a noise nuisance service.  The Executive 
takes the view that compelling local authorities to introduce such a service may go 
beyond what is necessary in their area. 

154. Glasgow Housing Association was concerned that “individual local authorities 
would have discretion to adopt a noise nuisance service and would be able to set 
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the times and days on which a service would operate”.91 Glasgow Housing 
Association stated that “such (noise nuisance) services should be mandatory and 
offered by all authorities in Scotland”92 as evidence from England and Wales has 
shown a discretionary service to be little used by local authorities.  The Scottish 
Federation of Housing Associations concurs with this view and recommended that 
a noise nuisance service be established by Scottish Ministers. 

155. The Local Government & Transport Committee heard evidence to the effect 
that the suggestion in the Bill’s policy memorandum that community wardens could 
investigate noise nuisance would not be workable, as community wardens lack the 
required skills. COSLA also stated to that Committee that the lack of suitably 
skilled staff to investigate noise nuisance “presents a real resource obstacle to this 
welcome element of the legislation being implemented in practice.”93  

156. The Scottish Council for Single Homelessness believed that noise nuisance 
might be dealt with more effectively through the inclusion of increased 
soundproofing requirements in building standards and hopes that this issue will be 
addressed in the forthcoming Scottish Social Housing Standard.  The Chartered 
Institute of Housing in Scotland also urged the Executive to examine whether 
current building standards can be strengthened to provide better noise insulation 
in new build properties. 

Fixed Penalty Notice (‘FPN’) 
157. The City of Edinburgh Council welcomed this provision and the introduction 
of Fixed Penalty Notices (FPN’s).  Drawing from practical experience, the Council 
believed that the police do not have sufficient powers to tackle the problem and 
that FPNs would be more workable than the measures available under current 
legislation. 

158. However, the Committee would welcome clarification from the 
Executive on whether under-16s could be given a Fixed Penalty Notice in 
respect of noise emitted from a dwelling.   

Powers of entry and seizure of equipment used to make noise unlawfully 
159. The Chartered Institute Housing in Scotland supported the powers of entry 
and seizure of sound equipment whilst noting that extra police support is required 
for the use of such powers in England, potentially leading to little saving of police 
time in practice.  The Dundee Federation of Tenants Associations supported this 
proposal generally, but are of the view that the police are currently reluctant to 
implement this power due to the costs involved in storage of equipment prior to 
court hearings.  They also stated that the police may need to attend incidents 
involving noise nuisance to protect the local authority officer who has obtained the 
necessary warrant which may have implications for police resources. Dundee 
Federation of Tenants’ Associations suggested that the police are not required to 
keep such equipment and, if the court case is successfully appealed, then police 
should replace the equipment.  The Cumbernauld Housing Partnership said that 
they thought that these powers were already available to local authorities, and 
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they had examples of where powers to seize noise making equipment have been 
used successfully.   

160. The Committee is content with the proposals contained in this part of 
the Bill.  However, it is recommended that the Executive should provide a 
response to the Parliament on the concerns raised both about the lack of 
suitably qualified staff in local authorities and the ability of community 
wardens to deal with noise nuisance, and the implications that this may have 
with regard to the implementation of these provisions.  The Committee also 
seeks clarification on the impact of the Executive’s proposals on existing 
legislation. 

Part 6 – The Environment 

161. This part of the Bill provides for a more effective regime to tackle littering and 
fly-tipping, which includes abandoned vehicles.   

162. The Committee received evidence from Keep Scotland Beautiful which 
highlighted in stark detail the costs involved.  They cited the figure of £62.5m as 
the amount local authorities spend on clearing litter and fly-tipping every year.  The 
estimated number of complaints per year for all authorities in Scotland is just 
under 33,000, however over 3/4 of authorities hadn’t carried out any prosecutions 
against fly-tippers in 2001/2002.  The bill is therefore considered a major step 
forward. 

163. The Committee notes that the Local Government and Transport Committee 
heard evidence welcoming the new powers in the Bill to allow the police to be able 
to issue fixed penalty notices for littering and less serious fly tipping offences, and 
Scottish Environment Protection Agency (SEPA) officers for fly-tipping offences. 
However, questions were raised as to whether the police would use these powers 
in practice.  

164. Highland Council made the point to that Committee that its large area meant 
that it would be difficult to catch someone in the act of fly-tipping in order to issue a 
fixed penalty notice. Other organisations also took issue with the requirement in 
the Bill that officers will need to see a person fly-tipping in order to issue a notice, 
and considered that the Bill should be amended to allow action based on the 
evidence of the fly-tipping itself.  

165. In recognition of these concerns, the Communities Committee 
recommends that the Executive should give further consideration to the 
suggestion that police officers should be able to issue notices when they 
have a reasonable cause to believe that fly-tipping has occurred, and not 
just when they have witnessed an offence taking place. 

166. The Committee is otherwise content with the provisions included in this 
part of the Bill. 
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Parts 7 and 8 – Housing: Antisocial Behaviour Notices and Registration 
Areas 

167. The policy intention of parts 7 and 8 of the Bill is to ensure that landlords are 
made aware of and act upon their responsibilities with regard to antisocial 
behaviour occurring in their properties. The provisions are specifically aimed at 
private landlords.  They do not cover public sector landlords, or landlords of 
properties regulated through the Care Commission.   

168. The powers are designed to provide local authorities with the information 
they require to ensure the proper management of properties, while also giving 
them additional powers to sanction landlords if the management of a property is 
deficient.  

169. The provisions in Part 7 give local authorities powers to serve a notice on a 
private landlord instructing them to take whatever action as specified, to tackle 
antisocial behaviour in or around their property.  The two primary sanctions 
available under the powers are: 

• cessation of the occupier’s liability to pay rent; and 

• transfer of management control of the property to the local authority.94 

Antisocial Behaviour Notices  
170. Most of the Committee’s witnesses who expressed a view on this provision 
believed that in principle it would be very useful.  However, certain aspects of the 
implementation of sanctions were questioned. The arrangement for rent 
withdrawals was highlighted as being problematic, as persons who display 
antisocial behaviour would appear to benefit by not paying rent.  Fife Council also 
queried whether they could still issue an ASBO to a tenant while issuing a notice 
to the private landlord.  The Committee would welcome clarification from the 
Executive on this particular point.  

171. However the Chartered Institute of Housing in Scotland highlighted in written 
evidence that only 9% of all ASBOs applied for prior to this Bill related to the 
private sector.  Their research suggests that only 33 ASBOs were applied for, and 
only 12 were granted.  Their argument is that if councils are not engaging with the 
process at the moment, there is nothing to suggest that they would engage with 
the provisions in this Bill.95 It is essential that the current situation of unclear 
and limited use of ASBOs must be scrutinised to ensure that good practice 
is shared and perceived barriers in the process removed. 

172. In written evidence from the Scottish Human Rights Centre, concerns were 
expressed that it is unfair that a landlord is effectively being punished by the 
antisocial behaviour of a tenant.  Concerns were also raised regarding section 
53(2)(b) which allows a notice to be served by virtue of the behaviour of a visitor to 
that house, the argument being that the landlord cannot reasonably be responsible 
for the behaviour of someone with whom he has no contractual arrangement.  
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They also claim that there is a fundamental flaw in the sanction to prevent the 
landlord from collecting rent, “if that individual conducting antisocial behaviour is 
the tenant.”96 

173. The Committee also heard the example of a landlord who was intimidated by 
a tenant.  It was suggested by the Scottish Council for Single Homeless that 
before a notice is served on a landlord, “the local authority should have a duty to 
ensure the provision of support to the landlord and tenant to resolve the antisocial 
behaviour.”97 

174. The Minister did not provide a comprehensive response on these issues 
when giving evidence, referring only to the incentive the provisions will provide to 
encourage landlords to be more proactive in managing problems arising from 
antisocial behaviour, and to seek assistance where appropriate. 

175. The Committee is generally content with this provision, but 
recommends that guidance should be provided to landlords on the 
implementation of the sanctions under this part of the Bill, and to clarify the 
support and assistance that may be available to help them take action 
against perpetrators of antisocial behaviour in their properties.98  

Management Control Orders 
176. The local authorities who gave evidence to the Committee were concerned 
about the practicalities of implementing management control orders.  A number of 
points were raised.  South Lanarkshire and City of Edinburgh Council both said 
that in their experience of using management control orders through the provisions 
in the Housing (Scotland) Act 1987 for HMOs, they found them to be very complex 
and bureaucratic.99    

177. Furthermore, Clackmannanshire Council highlighted the fact that the landlord 
would retain the financial and investment benefits of renting whilst the 
responsibilities for the management of the property would lie with the local 
authority.  City of Edinburgh Council suggested that the landlord should not 
receive any monies for renting the property while the order was in place, and that 
any excess monies should be held by the local authority in some kind of 
community fund under section 63 of the Bill.100 

178. Suggestions were also made that an order should only be revoked under 
section 60-61 if the landlord or their agent agrees a management plan with the 
local authority.  If this plan is not adhered to then the sanction should be re-
introduced. 

179. Concerns were also raised by Fife Council about costs that may arise from 
having to carry out repairs in the premises, and the ability of local authorities to 
recover these. In a written response,101 the Minister for Communities suggested 

                                            
96 Scottish Human Rights Centre, written evidence, Annex E 
97 Scottish Council for Single Homeless, written evidence, Annex E 
98 Patrick Harvie and Mary Scanlon dissented. 
99 South Lanarkshire Council, written evidence, Annex E 
100 Clackmannanshire and City of Edinburgh Councils, written evidence, Annexes D and E 
101 Minister for Communities, written evidence, Annex D 

227



Communities Committee, 1st Report, 2004 (Session 2) 

 36

that a local authority will have to weigh the consequences of taking on those 
obligations as one of the factors in reaching a decision on whether to seek a 
management control order. She explained that a local authority would not normally 
be expected to carry out long-term improvements but clearly there could be cases 
where there was a need to carry out substantial works because they were both 
essential and urgent.   

180. The Minister indicated that the Executive intends to consult local authorities 
on both the expenditure that they can incur under a management control order and 
the merits of the various options for recovering costs before making regulations 
under the power in schedule 3 of the Bill. 

181. The Committee is reassured by the Minister’s commitment to consult 
local authorities on this matter and would welcome the opportunity to 
comment on the consultation and on the Scottish Executive’s resulting 
guidance.   

Registration areas   
182. Part 8 of the Bill allows local authorities to designate registration areas, after 
consultation, which will then allow them to make specific directions to the landlord 
concerned. The registration areas are deliberately limited in their scope to areas 
where significant and persistent problems have occurred in or around properties 
owned by private landlords. 

183. Almost all witnesses welcomed the provisions and the policy intention behind 
them, agreeing that they were a positive first step. However, there were concerns 
about how the proposals will work in practice. The Scottish Association of 
Landlords welcomed the proposals and had been already been campaigning for 
compulsory registration for all private landlords through the Housing Improvement 
Task force (HITF). The Chartered Institute of Housing in Scotland and the Scottish 
Association of Landlords both agreed that full registration of private landlords 
would be best left to a private sector housing bill, in order to avoid tarnishing what 
is seen as a very positive move with the negative connotations of antisocial 
behaviour. 

184. The Cumbernauld Housing Partnership, Shelter and the Pollokshields Tenant 
Management Co-operative also agreed that registration of private landlords should 
go ahead, but should not be confined to designated areas.  The Cumbernauld 
Housing Partnership gave an example of where they had had serious difficulty in 
locating and identifying a private landlord when there was a water leakage in a 
block of flats.  Consequently they were of the view that registration could assist in 
further housing management issues which are not limited to the incidence of 
antisocial behaviour.  However the Executive has been explicit in its intent by 
stating in the policy memorandum that “the physical standard of the property and 
all aspects of the landlord-tenant relationship—would be provided for in a future 
Housing Bill.”102  

185. When giving evidence to the Committee, the Minister for Communities stated 
that Ministers considered it appropriate to take immediate action, and to introduce 
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sections in this Bill to deal with antisocial behaviour in the private landlord sector, 
because some people are having real difficulties.  She explained that waiting until 
the private housing bill before addressing this issue would have led to too much of 
a delay in addressing the problem.  She remarked that the provisions in the Bill will 
need to be consistent with the forthcoming housing bill and that the Executive will 
make every effort to ensure that this is the case. 

186. In its report, the Local Government & Transport Committee noted that the Bill 
only states that local authorities “may” designate registration areas. That 
Committee did not receive specific evidence on this provision in the Bill, but 
considers that there may be merit in local authorities being “required” in the Bill to 
designate such schemes. It therefore recommends that the Communities 
Committee considers this possibility further.  

187. The Committee is sympathetic to the views advocating a national registration 
scheme be introduced.  Another benefit of taking the opportunity to implement a 
national scheme would be to lay much of the groundwork required for the provision 
of a full mandatory licensing of private landlords likely to be included in a future 
housing bill.   

188. The Committee notes the Scottish Executive’s commitment to introduce 
a private housing bill which will provide for the physical standard of a 
property and for all aspects of the landlord-tenant relationship and therefore 
accepts that it is inappropriate to include such provision in this particular 
Bill. 

189. The Committee puts on record its support for the private rented sector and 
recognises the valuable service provided by responsible and professional 
landlords.  However, the Committee heard compelling evidence, from MSPs, 
individuals and organisations of instances where local authorities and the police 
have experienced extreme difficulty in tracing the landlord of a private property.  
Concerns have been raised that some private landlords have no regard for their 
tenants or in managing their properties effectively.  There are cases where private 
landlords are abusing the system, for example, by buying property only as a 
means of investing money they have gained from illegal earnings. 

190. The Committee therefore recommends that a mandatory licensing 
scheme be introduced for all private landlords and that each property which 
a landlord holds for rent be registered. 

Part 9 – Parenting Orders 

191. Part 9 of the Bill provides for parenting orders which will introduce 
compulsory measures designed to improve the parenting skills of those whose 
poor parenting is identified as having a detrimental effect on their child.  It is 
recognised that poor parenting can place children at risk, cause them to offend or 
engage in antisocial behaviour.  Before an order can be granted by a Sheriff, 
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parents must have refused to engage voluntarily in support offered to them to 
improve their parenting.103 

192. An order may be made through the local authority or the Principal Reporter if 
the referral is due to antisocial behaviour by a child, or through the Principal 
Reporter solely if the referral is on welfare grounds. The order would be in place 
for a maximum of 12 months and will generally involve parents attending 
counselling or guidance for a maximum of 3 months during this period.  They will 
also be expected to comply with a range of requirements, such as ensuring the 
child’s attendance at school and that contact with other disruptive children is 
avoided.  The Policy Memorandum states that “effective services must be 
available before any orders can be made” and the Executive plans to pilot 
parenting orders in areas where the appropriate support services provision is 
available.104 

Appropriateness of parenting orders 
193. All witnesses welcomed the focus on the parent’s behaviour and the 
influence that this could have on the behaviour of the child.   Public views collected 
by Age Concern Scotland and in evidence from the ECHO Youth Group105 showed 
that some young people thought that parents should not be punished for the 
actions of their children, but that older people were of the view that parents should 
be made accountable.  Both age groups considered rehabilitation to be as 
important as punishment and that punishment could provoke a negative response.   

194. The Scottish Consortium on Crime and Criminal Justice perceived education 
to be the biggest issue involved in poor parenting.  The Scottish Human Rights 
Centre and Communities That Care both regarded parent training programmes as 
a more effective resource than parenting orders and Communities That Care 
offered its project in south Edinburgh as an example of tackling this issue in a 
preventative way.   

195. Fairbridge in Scotland said that they believed that penalising parents will 
make matters worse and also expressed the view that violence in the home and 
lack of parental control can act as catalysts to antisocial behaviour.  

196. Edinburgh Youth Social Inclusion Partnership said they were open to 
anything that is on offer because in their experience parents need as much 
support as possible.  If the orders can provide this support then they would support 
the provision.  However their concerns lie in the compulsion element, where they 
believe that it will be ineffectual if the parents are not engaging voluntarily.  They 
believe that the support element should be available to all parents who wish to 
seek support.  

197. Although welcoming these measures, SACRO stated that parenting orders 
should only be used when all other support measures have failed such as Family 
Group Conferencing.106 
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198. The Union of Shop, Distributive and Allied Workers said there had been 
instances when their members had reported antisocial behaviour and criminal 
activity committed by very young children to the police who then took the children 
home but could take no further action.  They were of the view that having 
“Parenting orders that have teeth and that will be implemented would be really 
helpful.”107 

199. The National Autistic Society Scotland had reservations about parenting 
orders being applied to parents of children with autism.  Although they accepted 
that the policy memorandum stipulated that it would only be considered if the 
parent had refused support, they questioned whether that support would be 
focussed on autism.  If it were of a general nature then it would be of little value to 
a parent with an autistic child who requires specialised advice and support.  The 
Society stated that they were not confident this would be provided especially given 
that support provision for those families with autistic children is insufficient at 
present.108  

200. However, the Society agreed when questioned that parenting orders might 
be appropriate “in a small number of cases, if—and this is crucial—the support 
and resources were in place.”109They also stated that their principal concern was 
that the Bill cannot determine what support will be in place.   

201. The consequences of a breach of a parenting order were questioned by 
many witnesses.  The police considered that fining people for their children’s 
misbehaviour could compound the factors that were fundamental to the 
misbehaviour.  They also felt that orders could work for a number of people, but 
not for the larger percentage.  The Glasgow Children’s Panel representatives 
expressed concern about the lack of clarity with regard to the consequences of 
breaching a parenting order.110  This concern was also expressed by community 
groups from Dundee and Alexandria.111The Committee believes that when the 
procedure for dealing with a breach of a parenting order is initiated, the 
Principal Reporter should be consulted and involved. 

202. The Union of Shop, Distributive and Allied Workers also raised concerns 
about the use of parenting orders with regard to equal opportunities.  On 
occasions when a parenting order may be taken out against someone who has to 
work unsociable hours in the retail industry, it would be helpful if the Sheriff could 
take into account the parent’s working hours and to consult employers when they 
impose parenting orders.112 

203. SACRO requested that both the behaviour and conduct provisions outlined in 
subsections 77(4) and 77(5) should be excluded, and that only the welfare 
condition in subsection 77(6) should be utilised.  Their reasoning for this is on 
human rights grounds, as they believe that a person should not be punished for 
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the behaviour of another unless acting on their behalf, and that a child’s welfare 
may be damaged by imprisoning his or her parents. 

204. In a written submission,113 the Minister for Communities made clear that the 
Executive’s intention is that parenting orders will be targeted at the small number 
of parents who persistently fail their children and refuse to engage with support to 
improve their parenting.  They are not intended to punish the parent.  It is intended 
to ensure they take up support to improve their parenting and that they address 
their responsibilities as parents.  Only where an order is breached will punishment 
be considered and, where this occurs, a court must take into account the welfare 
of all the children of the family concerned.  The sanction would normally be a fine. 

205. The Committee notes that the majority of the Justice 2 Committee supported 
the introduction of parenting orders as a provision of last resort. 

206. The Committee welcomes parenting orders in principle as a useful 
additional tool in providing support to a child who is persistently engaged in 
antisocial behaviour, or in ensuring the welfare of a child.  However the 
Committee would welcome further clarification on the possible sanctions for 
breaching an order and the consequences for the child.   

Appropriateness of cases being heard in the Courts 
207. The Consortium on Crime and Criminal Justice and SACRO welcomed the 
measures but suggested that they should only be issued by children’s hearing 
panels. Indeed, almost all the groups the Committee received evidence from 
would like to see the same qualifiers applied to the process as they would for the 
introduction of ASBOs to under-16s, i.e. that the children’s hearings system would 
refer a case to the Sheriff and not the other way around.  It was argued that the 
children’s hearings system should be developed to be able to deal with parenting 
issues alongside the needs of children. 

208. The Minister for Communities responded to these points by saying that she 
believed that giving such a power to children's hearings would change the nature 
of the system and deflect from the central focus of its interests in the child. Given 
that a breach of a parenting order is a criminal offence, the use of such an order 
by a children's panel would fundamentally change the nature of the hearings 
system. 

209. The Justice 2 Committee also agreed that the courts, rather than the 
children’s hearings, should impose parenting orders but stresses the 
importance of the children’s hearings system being closely tied in to the 
process.   The Committee endorses these views, although accepts that the 
relationship between the Courts and children’s hearings will be examined in 
the forthcoming review of the children’s hearings system.114 

Availability of support services 
210. The intention of the Bill is that parenting orders should not be served when 
support services are not available in a local authority area. Concern was 

                                            
113 Written evidence from Minister for Communities, 11 February 2004, Annex D 
114 Patrick Harvie dissented. 

232



Communities Committee, 1st Report, 2004 (Session 2) 

 41

expressed to the Committee by Barnardo’s Scotland about the current absence of 
the necessary support infrastructure. In evidence to the Committee, Scottish 
Executive officials accepted that the level of service required for parenting orders 
was not available in any area at present.  They added that the Executive would be 
discussing this with local authorities and other partners to determine how such 
services should be planned. 

211. The Minister informed the Committee that the Executive is considering the 
whole infrastructure of support services.  Work is being undertaken to assess the 
current infrastructure and to consider what action is necessary. She indicated that 
she would keep the Committee informed of progress in this area. 

212. The Justice 2 Committee also drew the Committee’s attention to the 
evidence it received about current difficulties in accessing the necessary services 
and emphasises that parenting orders will only be effective if the resources to 
support them are available. 

213. The Committee notes that the Executive intends to pilot the use of parenting 
orders in areas where the necessary support packages are available.  In 
recognition of the concerns raised in relation to this issue, the Committee 
would welcome a commitment from the Executive to report back to the 
Parliament on the pilot studies carried out. 

Legal issues 
214. In its report to the Committee, the Justice 2 Committee highlighted its 
concern about an equalities issue raised by the Law Society, which arises 
because orders are restricted to people with parental responsibilities as defined in 
the Children (Scotland) Act.  The Law Society pointed out that “the unmarried 
father of a child who has not acquired his parental rights in terms of section 4 of 
the Children (Scotland) Act 1995 would be able to avoid responsibility for these 
orders, whereas the mother of the child would not.” Orders may therefore fall 
disproportionately on female parents who are more likely to have sole parental 
responsibility for a child.  

215. Whilst the Justice 2 Committee acknowledged that there is no 
immediately obvious remedy, it invites the Executive to give the matter 
further consideration.  The Committee endorses this view and calls on the 
Executive to respond to the Parliament on this matter particularly in the 
context of the proposed review of family law. 

Part 10 – Further criminal measures 

Restriction of Liberty Orders 
216. Restriction of Liberty Orders (RLOs) were introduced for those over-16 in 
Scotland by section 5 of the Crime and Punishment (Scotland) Act 1997.  This Bill 
extends the power to those under-16.   

217. The order will restrict an offender to a specified place for up to 12 hours per 
day, or restricted from a specified place for up to 24 hours per day, or both.115 The 
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responsibility for making this disposal will lie with both the children’s hearing 
system and the courts.  The Policy Memorandum suggests that isolating the 
offender will offer the opportunity for programmed work to be carried out to 
address the offending behaviour.116  

218. This provision proved to be one of the more controversial parts of the Bill.  
The majority of witnesses were sceptical about how effective the disposal would 
be for children, and also on the Executive’s reasoning behind the extension of the 
disposal as an alternative to secure accommodation.    

219. Many witnesses were unconvinced of the likely effectiveness of the extension 
of RLOs to under-16s, and the view was expressed that the research published in 
England and Wales on similar measures is “not conclusive that such a measure 
changes behaviour.”117  YouthLink Scotland argued that RLOs will not be effective 
on their own and will still require intensive supervision in conjunction with the RLO.  
It was generally agreed that RLOs would not be suitable as an alternative to 
secure accommodation as each disposal tackled a different problem. Barnardo’s 
Scotland claimed that “If we entered into things with such a premise, we would be 
in danger of increasing the number of young people whom we lock up.”118  

220. Dr Wolff, Scottish Consortium on Crime and Criminal Justice, echoed the 
views of other groups, stating that, “I do not think that tagging is a viable 
alternative. Children who require secure accommodation are there because they 
are either a danger to themselves or to others.  Often, they are suicidal risks or 
they can be chronic runaways.  It is wrong to think of secure accommodation as a 
punitive sanction—everyone ought to regard it as an opportunity for treatment and 
care.”119  

221. Barnardo’s Scotland and the Scottish Human Rights Centre were of the 
opinion that previous use of this type of disposal in the UK and the USA suggests 
that it has no positive effect on offending behaviour.  The Scottish Human Rights 
Centre is concerned that RLOs remove the onus from support services such as 
social work and transfer it to the family and the child. They believe that detention, if 
necessary in extreme circumstances, should take place in appropriate facilities. 
Barnardo’s Scotland have been commissioned by the Executive to investigate 
alternatives to secure accommodation and, although their remit does not mention 
electronic monitoring specifically, they suggest waiting for the outcome of this 
research before implementing these proposals.120 Mike Mawby, Gael Og 
Mentoring Project, commented that, “If an individual is in receipt of an intensive 
package of measures that challenges their offending behaviour and offers them 
and their families the required additional support, there is no need for electronic 
tagging.”121 

222. Edinburgh Youth Social Inclusion Partnership and Fablevision were also 
strongly against the extension of electronic tagging to unders-16s.  Both groups 
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considered that they would not be effective as they would not alter the offending 
child’s behaviour, but merely allow their location to be monitored.  Edinburgh 
Youth Social Inclusion Partnership were however supportive of the children’s 
hearing system as the vehicle for issuing disposals, and thought that it could issue 
more effective interventions but it is presently under resourced.  Both groups also 
thought there may be an argument on human rights grounds against the policy. 

223. The Chartered Institute of Housing in Scotland and Scottish Human Rights 
Centre were concerned that this disposal would not address the causes of the 
antisocial behaviour but would simply restrict it.  Similarly Rosemary Gallagher, a 
local authority solicitor writing in her personal capacity, and Clackmannanshire 
Council both expressed concern that electronic monitoring would not “address the 
level of risk both to the child and others”122 as secure accommodation might.  
Barnardo’s Scotland, SACRO and Children in Scotland were keen that the Bill 
should clearly state that this disposal should be strongly integrated with intensive 
support programmes.     

224. Police organisations that the Committee heard from were strongly supportive 
of the use of RLOs based on their experience of their usage in relation to those 
over 16.  Moreover, the Glasgow Community Safety Forums also supported the 
measure, but only if each case where an RLO was proposed an assessment was 
carried out to ensure that further tensions and problems are not created.  The 
Union of Shop, Distributive and Allied Workers concurred with this view.123 All of 
these witnesses believed the measure to be a preferable option to secure 
accommodation. 

225. In her written response the Minister for Communities stated that the 
proposals will allow the option of electronic monitoring where the children's panel 
finds that this is in the best interests of the young person. She emphasised that 
electronic monitoring will not be a disposal in itself and will be only one element of 
an intensive package of support.  The service requirements for this support will be 
set out in regulations and supporting guidance.124 

226. Furthermore, the Minister agreed with several witnesses who stated that 
sometimes the “home is not the safest place for some children”125 In these cases 
the Minister accepted electronic monitoring would not be appropriate, and that the 
“suitability of the home environment will be an important factor in….the panel’s 
consideration.”126 

227. The ECHO Youth Group in Dumfries also agreed with the Executive’s policy 
intention that in some instances RLOs may prevent young people from frequenting 
“areas where they get into trouble”,127and may act as a deterrent if they were 
prevented from socialising normally with their peer group.128 
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228. On the issue of whether there should be a lower age limit for this proposal, as 
there is for the extension of the use of ASBOs, the Minister agreed to reflect on the 
issue. However it was made clear that the Executive believes that the guidance 
and regulations adhered to by the children’s hearing system, along with the 
panel’s discretion, will allow the disposal to be used where it is most likely to be 
the most suitable option for the individual young person in addressing their 
offending or dangerous behaviour.129   

229. The Committee heard evidence from some witnesses suggesting that 
widespread use of electronic tags may lead to them becoming badges of honour 
for some people.   

230. The Minister responded to these concerns by stating that electronic 
monitoring will be one element of an intensive support package which will mean 
that young people who are electronically monitored will not simply get a "tag", that 
can be boasted about to their friends.  The support package will be intensive and 
demonstrate to the young person and their friends that their behaviour has 
consequences.  The Minister expressed the view that the key point is the 
effectiveness of the package in addressing young people’s behaviour, not 
concerns about possible perceptions. 

231. The Committee notes that the Justice 2 Committee also agrees that tagging 
will only be effective as part of a programme of support for the child, that it is only 
likely to be suitable in a small number of cases and that there will be cases where 
secure accommodation is a more suitable disposal.  The Justice 2 Committee also 
agreed that tagging should not be seen solely as an alternative to secure 
accommodation.   

232. The Communities Committee broadly supports the extension of this 
disposal to under-16s.130   

233. However, it would welcome further assurances from the Executive that 
only exceptionally should a young person be considered for an RLO without 
having been in receipt of an intensive support package, and in situations 
where the child’s home circumstances will be fully taken into account.  The 
Committee would also welcome a response from the Executive on the issue 
of whether a lower age limit should be applied to this disposal. 

234. The Justice 2 Committee also supports, by majority, the introduction of 
remote monitoring as a disposal for children’s hearings and the extension of RLOs 
to under-16s.  However, where an RLO is being imposed by the court, it 
recommends that there should be an automatic referral to the children’s hearing.  
The Communities Committee endorses this recommendation. 

235. The Committee would also like to advocate the consideration of more 
imaginative uses for electronic monitoring, with a view to taking full 
advantage of future technological developments in this field. 
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Community  reparation orders 
236. Community reparation orders (CROs) are a new sentencing option limited to 
summary cases and will focus specifically on making reparation in response to 
antisocial behaviour by providing for between 10 and 100 hours of unpaid work to 
be carried out by the offender. 

237. All witnesses who commented on this provision agreed that it will be a useful 
tool in addressing antisocial behaviour.  Police organisations and the Glasgow 
Community Safety Forum welcomed reparation orders on the basis that they will 
increase the perception within communities that perpetrators are being punished.  
Union of Shop, Distributive and Allied Workers believed that community reparation 
orders will have a positive effect on youngsters who offend by allowing them to 
recognise how victims and the local community are affected by vandalism and 
graffiti.131 

238. Barnardo’s Scotland suggested that “the development of this disposal 
through the courts is inappropriate”.132  Together with the Scottish Human Rights 
Centre, they suggest the CROs should be administered through the children’s 
hearing system.  The Scottish Human Rights Centre further suggested that CROs 
should only be made against people under 18 years old if made by the hearings 
system. 

239. The Dundee Federation of Tenants’ Associations and the Scottish Human 
Rights Centre, among others, supported this proposal but did not believe it should 
be limited to those between the ages of 12-21.  The Scottish Human Rights Centre 
stated that an upper age limit ‘suggests that only young people commit antisocial 
behaviour’.133  Dundee Federation Of Tenants’ Associations suggested the 
reduction of the lower age limit to 8 years old.  SACRO said that they did not 
support CRO’s for under 16 years as they consider voluntary measures to be far 
more effective for this age group and that this measure will produce ‘a lot of extra 
work and expense for very little purpose’.134 

240. The Executive responded to questions on why the age limit was restricted to 
those aged 12 to 21 by suggesting that if individuals continue to indulge in 
antisocial behaviour by the age of 22, courts are more likely to take a serious view 
of the offending and to use one of the existing higher tariff sentencing options, 
such as probation or a community service order. A low-tariff order will help to avoid 
offenders escalating up the tariff scale and ending up in custody for relatively 
minor offences because other sentencing options have been exhausted. 

241. The Justice 2 Committee also noted in its report that CROs are only to be 
used for offenders convicted in summary proceedings - of whom only a very small 
number will be under 16.  The Justice 2 Committee was therefore content with a 
lower age limit of 12 for the use of these orders.  It also agrees that no convincing 
case had been made for an upper age limit on CROs and recommended that there 
should be no such limit. 
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242. Evidence to the Justice 2 Committee suggested widespread support for the 
use of reparation in the criminal justice system and a good deal of support for the 
specific order.  There were however differences of opinion about the extent to 
which reparation needed to be voluntary in order to be positive. The Committee 
notes that the Justice 2 Committee, by majority, supported the general 
principle of CROs.  

243. The Communities Committee also supports the introduction of this 
disposal.  However it would welcome further discussion on the issue of an 
upper age limit and therefore welcomes the Minister’s commitment to return 
to that issue at Stage 2 of the process.  

244. Taking into account comments made by the Justice 2 Committee, the 
Committee also recommends that the Executive should monitor carefully the 
use made of CROs, Supervised Attendance Orders and Community Service 
Orders, to ensure that there is no blurring in practice of their distinct 
purposes.   

Sale of spray paint to children 
245. Part 10 of the Bill makes provision for the prohibition of selling spray paint to 
children.  The Executive considers the prevention of vandalism and graffiti to be a 
key part of its strategy to promote secure and attractive communities and tackle 
antisocial behaviour. 

246. The Committee heard no dissention to this proposal in evidence, other than 
to question why the ban was limited to those under-16.  The Union of Shop, 
Distributive and Allied Workers argued for a higher age limit of 18 years to create a 
common age restriction in the UK to avoid confusion amongst shop workers and 
also as this would prevent larger numbers of youngsters obtaining spray paint.  
The ECHO Youth Group also questioned why it was limited to those under-16 as 
they considered “graffiti as more of a thing for 16-21-year-olds.”135 

247. The Dundee Federation of Tenants Association supported this proposal but 
argued that children under 16 would still obtain paints from older children. The 
Scottish Human Rights Centre understood the need to ban graffiti but argued that 
this provision could be seen as discriminatory as ‘it implies that only spray paint is 
used for graffiti’ and ‘that only under-16’s carry this out’.136 

248. The Policy Memorandum on the Bill states that the reasoning behind the  
limitation of the ban to those under-16 is that those 16 and over could well have 
“legitimate reasons for purchasing spray paint, whether for work purposes or if 
they own a car at age 17.”137   

249. The Committee welcomes this proposal and accepts the Executive’s 
reasoning behind the age limitation. 

                                            
135 Official Report, 28 January 2004, Col 573 
136 Scottish Human Rights Centre, written evidence, Annex E 
137 Antisocial Behaviour etc. (Scotland) Bill, Policy Memorandum, para 157 
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Part 11 - Fixed Penalties 

250. This part of the Bill provides for powers to be given to the police to issue fixed 
penalty notices (FPNs) for antisocial behaviour. Examples of the types of low-level 
offending behaviour are given in a table in section 95. These include riotous 
behaviour while drunk in licensed premises; vandalism; and being drunk in a 
public place in charge of a child.  

251. All witnesses were generally in favour of the extension of the use of FPNs in 
cases of antisocial behaviour.  The Charted Institute of Housing commented that 
there was a perception that FPNs would save police time, as they would be less 
bureaucratic and involve less of a call on resources than taking a case through the 
courts.  ACPOS also expressed the view that the introduction of fixed penalty 
notices will have real benefits if they result in less bureaucracy and fewer 
attendances in court.  The Joseph Rowntree Foundation supported this view by 
saying that it would create smaller loops in the criminal justice system. 

252. Whilst supporting the provision, the Dundee Federation of Tenants 
Associations suggested that, before its introduction, problems relating to the 
collection of fixed penalties should be examined as existing fixed penalties can 
default to fines if non-payment occurs. The Scottish Human Rights Centre 
highlighted two elements for consideration in this part in relation to Article 6 of 
ECHR with regard to a fair hearing.  Firstly, that ‘fixed penalties notices should 
only be used where the evidence is incontrovertible’ to avoid potential abuse.  
Secondly, such notices ‘should always be open to legal challenge as a matter of 
right’.  

253. The Committee notes that in written evidence,138 the Minister for 
Communities indicated that, in taking into account the difference in legal systems 
north and south of the border, the Executive has agreed to pilot FPNs in Scotland.  
She has assured the Committee that the police, Crown Office and other interests 
will be involved in the design of that pilot and that it will be properly evaluated.   

254. The Committee supports this provision and welcomes the Executive’s 
intention to pilot FPNs in Scotland.  It looks forward to receiving details of 
the evaluation of the pilot in due course. 

Part 12 - Children’s hearing system 

255. Part 12 of the Bill introduces a number of changes to the children’s hearing 
system.  Much of the evidence the Committee received relating to the children’s 
hearing system is referred to throughout this report, as it has an integral role in 
relation to many of the measures contained in the Bill.   

256. However the Committee did hear limited evidence specifically on the 
proposal to introduce a duty on local authorities in relation to supervision 
requirements.  The Glasgow Children’s Panel representatives welcomed the 
proposal in the Bill and said that it would give Children’s Panels the power to 

                                            
138 Minister for Communities, supplementary written evidence, 11 February 2004, Annex D 
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challenge a local authority on their provision of services, which they have not been 
able to before.139 

257. The Committee welcomes this provision and is content with the other 
proposals contained in this part of the Bill. 

Equal Opportunities  

258. In the Policy Memorandum the Executive states its intention that the 
measures in the Bill are intended to provide additional protection to individuals and 
groups whose quality of life is undermined by antisocial behaviour by others.  It 
goes on to say that individuals who experience prejudice on the grounds of race, 
religion, gender, age, disability or sexual orientation may also be likely to be 
victims of antisocial behaviour. 

259. The Committee wrote to the Executive on 20 November 2003140requesting 
that the Minister respond to the ‘mainstreaming equalities guidelines’ endorsed by 
the Equal Opportunities Committee, and agreed by the Communities Committee at 
its meeting on 5 November 2003. A full response from the Executive is 
attached.141 

260. The Committee was generally content with the Executive’s consultation 
process which engaged with equality groups to ensure that the legislation 
enhances equal opportunities.  In response to concerns raised by responses to the 
consultation the Executive have helpfully included an explicit section on equal 
opportunities.  Minor concerns raised in evidence are discussed below.  

261. The Committee’s main consideration of equal opportunities was centred 
around the issue of the definition of antisocial behaviour.   The Committee had 
concerns that the broad definition of antisocial behaviour in the Bill may 
disadvantage children with disabilities or special needs, particularly with regard to 
ASBOs in a housing context.  

262. The Scottish Association of Landlords picked on the idea of training, 
specifically with regard to private landlords to ensure that they pick up on equality 
issues when dealing, both with their tenants, and the neighbours of their 
tenants.142  This comment was in the context of an example highlighting a case 
that they had been involved in where a neighbour had complained about the family 
of a child with special needs being afforded a disabled parking space, as they 
were “only” tenants. The Chartered Institute of Housing in Scotland were of the 
view that the rights of different groups have been catered for in the Bill, and that 
any further issues should be dealt with through local authority best practice.143  
They also highlighted a possible need to provide training for Sheriffs on equality 
issues.   

                                            
139 Official Report, 7 January 2004, Col 407 
140 Annex D 
141 Annex D 
142 Official Report, 10 December 2003, Col 302 
143 Official Report, 10 December 2003, Col 301 
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263. The Executive responded to the potential problems that the broad definition 
may inadvertently cause.  The Minister for Communities explicitly agreed to 
strengthen guidance with regard to training issues and the involvement of support 
services, but is content that the Bill contains “enough checks and balances in the 
system to protect the needs of the broader equal opportunities framework.”144  The 
Committee is satisfied that guidance to local authorities and other public 
agencies will ensure that the provisions in the Bill will not prejudice the 
treatment of any particular groups.  

Support for local authorities 

264.  The Committee recognises that anti-social behaviour manifests itself in 
many different ways and accepts that inner city and urban communities can have 
different experiences from those living in rural communities.  

265. The Committee acknowledges that local authorities play a crucial role in 
dealing with anti-social behaviour and that they will have the responsibility of 
implementing many of the provisions contained in the Bill. 

266. The Committee therefore recommends that the Scottish Executive 
should take steps to ensure that all local authorities are given sufficient 
support appropriate to their needs to allow them to implement the 
provisions contained in the Bill.    

Financial Issues 

267. The police witnesses did not feel able to comment on the resources allocated 
to the proposals within the Bill.  The Glasgow Community Safety Forum thought 
that a balance should be struck between the reactive and punitive measures in the 
Bill, and positive measures and projects to support the reduction of antisocial 
behaviour in communities.  They also commented that the level of antisocial 
behaviour is higher in deprived areas and resources should be allocated 
specifically to tackle these problems. 

268. The increase in funding of £65m was queried by the Chartered Institute of 
Housing in Scotland, which said there were concerns amongst its members that 
this figure would not be sufficient. An example was given of the high cost of 
programmes like the Edinburgh Neighbourhood Services Support team, which 
achieved results, but at a high opportunity cost as the money would have be 
diverted from other areas of local authority funding. 

269. All councils, to different degrees, considered resourcing the provisions of the 
Bill to be a major problem.  Clackmannanshire Council thought that expectations 
had been raised and there many good ideas had been proposed to tackle 
antisocial behaviour, “but they might fail because we do not have the resources to 
pick them up.”145  Falkirk Council agreed with Clackmannanshire Council and said 
that if they were applying for an ASBO for an under-16 they would have expand 
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their investigation team.  Furthermore, the support mechanisms required for many 
of the provisions are not in place.146  

270. However the objections were tempered when local authorities were asked 
about the financial costs of antisocial behaviour, such as repairing damaged 
property through vandalism and graffiti, as well securing void or vacant properties.  
The City of Edinburgh Council suggested that these costs amount to “six-figure 
sums for the housing department alone”.147 

271. The Local Government and Transport Committee also heard concerns 
expressed regarding shortages of key staff such as social workers and 
environmental health officers, and draws the attention of the Communities 
Committee to the evidence it received. The Local Government and Transport 
Committee was of the view that local authorities must have access to appropriate 
levels of financial and staffing resources if they are to carry out their new 
responsibilities under the Bill. It recommended that, regardless of whether the Bill 
is enacted, there should be an examination of issues relating to the resourcing and 
implementation of existing antisocial behaviour schemes.  

272. The Justice 2 Committee heard evidence that resources in some areas are 
already stretched; that the Bill may well increase demands on some agencies; and 
that its effectiveness in part depends on effective deployment of adequate 
resources. 

273. In its report, the Finance Committee indicated that it felt hindered in its role of 
scrutinizing the Financial Memorandum by the reliance of many of the duties set 
out in the Bill on separate funding, rather than being funded directly through the 
Financial Memorandum.  As the Finance Committee was given little information on 
this separate £30 million funding and, specifically, no data on how many agencies 
will have a call on this money, it experienced difficulties in considering the 
adequacy of the funding provisions.  Although it was content with the commitments 
given by Scottish Executive officials that additional funding would be provided if 
required, it recommended that the Communities Committee should secure a 
similar commitment to fund any shortfall from the Minister for Communities. 

274. The Finance Committee also highlighted its concern that the Financial 
Memorandum only sets out funding for the Bill up to 2006.  It was informed by 
Scottish Executive officials that funding beyond this point will be allocated through 
the forthcoming Spending Review 2004, which will set out new spending plans for 
2006-08.  The Finance Committee indicated its concern over the uncertainty 
surrounding the long term funding both of the specific measures contained in the 
Bill and the Executive’s antisocial behaviour strategy more generally, beyond 
2005-06. 

275. The Committee raised these concerns with the Minister in writing.  In her 
response she assured the Committee that the Executive is investing substantial 
resources to support its strategy for tackling antisocial behaviour.  She indicated 
that £95 million of new resources will be invested in the financial years 2004/5 and 
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2005/6.  She provided a breakdown of that new investment and states that the 
Executive is making a significant commitment of new resources. 

276. The Minister stated that she is confident that the resources that have already 
been committed will be sufficient for the next two financial years.  She also stated 
that although it will not be possible until the forthcoming Spending Review to state 
specifically what the longer term funding commitments will be, the Executive’s 
commitment to tackling antisocial behaviour “will continue for as long as is 
needed”.  The Minister also emphasised that if the Executive is successful in 
dealing more effectively with antisocial behaviour, this “should generate over time 
a significant net saving both for the public purse and for Scottish society more 
widely”. 

277. The Committee notes the Minister's assurances that adequate funding 
will be provided beyond 2005/06 to support the whole package of measures 
contained in the Bill. 

278. The Finance Committee also raised a concern that it was asked to report on 
the fixed penalty notice provision in the Bill (Part 11) without sufficient information 
on the expected costs and savings.  The Committee also wrote to the Minister 
about this issue. 

279. In her response, the Minister indicated that although there will be limited 
start-up costs, FPNs should free up time for the police, the courts and in the 
prosecution service.  She made clear that this is one of the Executive’s aims in 
introducing this measure and asserts that evidence from the pilots of FPNs in 
England and Wales confirms significant savings in resources.   

280. The Committee notes the Minister’s comments on this matter. 

Subordinate Legislation Report 

281. The Subordinate Legislation Committee (SLC) considered the provisions for 
delegated powers in the Bill. It is noted that the Bill contains 23 delegated powers, 
many of which the SLC found to be reasonable. However, the SLC gave particular 
attention to a number of powers and raised these with the Executive. These are 
detailed in the SLC’s report which is attached at Annex A.  The Committee notes 
that the Executive has agreed to bring forward amendments at Stage 2 to address 
many of the SLC’s concerns. 

282. The Committee also notes that the SLC still has some concerns about the 
potential for a wider use of the power under section 95(3) of the Bill148.  The 
Committee would therefore welcome further clarification of the Executive’s 
intentions in including this provision in the Bill. 

Conclusion 

283. The Committee endorses the Antisocial Behaviour etc. (Scotland) Bill 
as part of the Scottish Executive’s strategy to tackle the persistent and 

                                            
148 Paragraph 89, Subordinate Legislation Committee Report, Annex A. 
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unacceptable levels of antisocial behaviour which affect many communities 
in Scotland.149   

284. The Committee welcomes the explicit recognition in the Scottish 
Executive’s strategy of the need for both early intervention and preventative 
community approaches and an increase in the range and improved 
effectiveness of enforcement options.150   

285. The Committee recommends that the general principles of the Bill 
should be agreed to.151 

 

                                            
149 Patrick Harvie dissented. 
150 Patrick Harvie dissented. 
151 Patrick Harvie dissented. 

244



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX A 

 53
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Justice 2 Committee 
 

2nd Report, 2004 (Session 2) 
 

the Antisocial Behaviour etc. (Scotland) Bill  
 
The Committee reports to the Communities Committee as follows— 
 

INTRODUCTION 

1. The Antisocial Behaviour etc. (Scotland) Bill (SP 12) was introduced on 29 October 2003 by 
Margaret Curran, the Minister for Communities.  On 5 November, the Parliament designated the 
Communities Committee as lead committee and agreed that the Justice 2 and the Local 
Government and Transport Committees be secondary committees, reporting to the Communities 
Committee by 5 February 2004.   

2. The Justice 2 Committee has considered the general principles of the Bill insofar as they 
relate to matters which fall within the remit of the Justice 2 Committee.  All oral and associated 
written evidence provided to the Justice 2 Committee is included at Appendix B. 

Consultation and Background to the Bill 

3. This Bill follows consultation undertaken by the Executive between June 2003 and 
September 2003 on the back of its published consultation document Putting Our Communities 
First: A Strategy for tackling Antisocial Behaviour, to which over 350 responses were received. 

4. The Executive’s strategy on antisocial behaviour has four themes: protecting and 
empowering communities; preventing antisocial behaviour by working with children and families; 
building safe, secure and attractive communities; and effective enforcement.  The Bill’s policy 
memorandum states that the Bill “introduces a number of measures and changes to tackle 
antisocial behaviour more effectively…improving the quality of life of ordinary members of the 
community.”152  

5. The Bill has over 100 sections covering a range of proposals which cross-cut areas of 
justice, the environment, housing and child welfare “to make provision in connection with antisocial 
behaviour; to make provision about criminal justice; to make provision in relation to child welfare; 
and for connected purposes.”153  Of its 13 parts, seven have a central or significant justice interest.  
As such, it was necessary for this Committee to undertake a fairly full Stage 1 inquiry. 

EVIDENCE TAKEN BY COMMITTEE 

6. At its meeting on 11 November 2003, the Committee agreed to concentrate its scrutiny on 
the following seven parts: Part 2 – Antisocial Behaviour Orders, Part 3 – Dispersal Of Groups, Part 
4 – Closure Of Premises, Part 9 – Parenting Orders, Part 10 – Further Criminal Measures, Part 11 
– Fixed Penalties and Part 12 – Children’s Hearings. 

7. The Committee issued a call for evidence on 12 November 2003, requesting views on the 
general principles of the Bill and in particular seeking views on three specific points: the need for 
and likely effectiveness of the new enforcement powers and sanctions created by the Bill; the 
extent to which these are likely to be complementary to and consistent with existing powers and 
initiatives in the criminal justice area; and the implications of the proposals in the Bill for the courts, 
procurator fiscal service, children’s hearings system and police.   

8. The Committee took oral evidence from Scottish Executive officials, the Scottish Human 
Rights Centre, the Scottish Child Law Centre, the Scottish Children’s Reporter Administration, the 
Children’s Panel Chairmen’s Group, SACRO, APEX Scotland, Children 1st, NCH Scotland, Dr 
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153 Long Title of the Bill 
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Lesley McAra and Professor David Smith from the Centre for Law and Society at the University of 
Edinburgh, the Association of Chief Police Officers in Scotland (ACPOS), the Scottish Police 
Federation (SPF) and Hugh Henry, the Deputy Minister for Justice.  A written response was 
received from the National Autistic Society and, after our deadline, further written evidence from 
Save the Children and USDAW which we include in our report but have not been able to reflect 
fully or to test in questioning with other witnesses.  

ISSUES CONSIDERED BY THE COMMITTEE 
General 

9. The Committee wants to make clear that it wholly supports the general intention of the Bill to 
tackle antisocial behaviour and improve the quality of life for communities across Scotland.  It is 
precisely because we all share this aim that we have scrutinised these proposals with some care to 
try and establish whether they will in fact be effective in tackling antisocial behaviour. 

10. The Committee emphasises that in our role as a secondary committee we were not 
attempting to take comprehensive evidence on the Bill and there are therefore perspectives, 
particularly community perspectives, from which we have not heard.  Our evidence taking focussed 
on the effectiveness of the new powers and how they interact with the justice system as it currently 
exists and on these issues we felt that professionals and practitioners who operate the current law 
were best placed to comment. 

Resources 
11. Most witnesses from whom the Committee heard expressed concerns, of varying degrees, 
about issues of resourcing.  For example SACRO was concerned that some of the proposals in the 
Bill could, unless sufficiently resourced, divert police attention away from more serious crime.  The 
Children’s Panel Chairmen’s Group, the Scottish Children’s Reporter Administration, Apex 
Scotland and Children 1st variously felt that resources and the imaginative use of them – rather 
than new legislative measures - were the key to dealing with antisocial behaviour.    

12. Examples were also given of areas where the Bill might free up resources, including fixed 
penalty notices and ASBOs where ACPOS told us that “in the long term our hope is that demand 
will reduce...if the orders are effective and prevent lots of offending behaviour that should reduce 
the demand and the number of calls that we have to attend.”154  Dr Lesley McAra said that “there is 
a lot of resource out there that is likely to work”155 but stated that the effectiveness of the different 
projects needed to be established through research and evidence.  The Minister told us that he 
found “the argument about a lack of resources a strange one”156 and in the context of significantly 
increased funding covering community planning partners and youth justice he concluded that “what 
we do with the  money is every bit as important as the amount of money that we provide.”157 

13. Consideration of the resource implications of this Bill is primarily for the Finance 
Committee and we are aware that the Finance Committee has taken detailed evidence on the 
Bill.  We simply emphasise that we have heard evidence that resources in some areas are 
already stretched; that the Bill may well increase demands on some agencies; and that its 
effectiveness in part depends on effective deployment of adequate resources. 

Definition of antisocial behaviour 
14. The Bill, at section 110, states that a person engages in antisocial behaviour if he/she “acts 
in a manner that causes or is likely to cause alarm or distress; or pursues a course of conduct that 
causes or is likely to cause alarm or distress, to at least one person who is not of the same 
household."  The section goes on to say “conduct includes speech; and a course of conduct must 
involve conduct on at least two occasions.”  

15. A number of our witnesses commented on this overarching definition.  SACRO were 
concerned that the Bill confuses criminal behaviour, which should be dealt with by the law, with 
                                            
154 OR, col 424, 6 January 2004 
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157 OR, col 467, 13 January 2004  
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antisocial behaviour which is not always criminal.158  Apex Scotland told us that they felt the 
definition given in the Bill was too wide and quite subjective, encompassing both very minor and 
more serious behaviour.159  NCH Scotland were concerned at the absence of a test of 
reasonableness, as the interpretation of what could cause alarm and offence could be very wide 
and could be based on a single person’s view.160  On the other hand, the Law Society stated that a 
broad definition of antisocial behaviour is required, to allow the provisions in the Bill to operate 
effectively.161  

16. The Committee understands the concern about the absence of a reference to 
reasonableness but was reassured on this point by the Minister who told us that the definition of 
antisocial behaviour builds on the Crime and Disorder Act 1998 and that “the concept of 
reasonableness is familiar to a range of other organisations, including the police.”162  We take the 
Minister’s comments to mean that a test of reasonableness would be used by the courts, 
when making orders under this bill, and on this basis we are content with the definition.  

Part 2 - Antisocial Behaviour Orders 

17. Part 2 of the Bill relates to antisocial behaviour orders (ASBOs) and replaces sections 19, 21 
and 22 of the Crime and Disorder Act 1998 insofar as those sections make provisions for antisocial 
behaviour orders. 

Extension to 12 to 15 year olds 
18. Part 2 firstly proposes that such orders be extended to children aged between 12 and 15.  At 
present ASBOs, which came into effect in April 1999 by virtue of section 19 of the Crime and 
Disorder Act 1998, are only available for persons aged 16 or over in Scotland. 

19. The policy memorandum states that a number of alternative measures exist and will continue 
to be used to address antisocial behaviour by young people but, for a small number of persistently 
antisocial young people, no existing measures are effective and “a court-imposed order may be 
necessary to make clear that persistent disorderly behaviour will not be tolerated.”163 

20. The Committee was told by Executive officials that the extension of ASBOs to under 16s will 
have a positive impact by protecting people from antisocial behaviour, changing the behaviour of 
those subject to the order and acting as a deterrent to others.164  We sought views from our other 
witnesses on whether this measure was likely to have the desired effect of reducing instances of 
persistent disorderly or antisocial behaviour.    

21. ACPOS welcomed the proposal to extend ASBOs to 12 to 16 year olds and envisaged 
circumstances in which it could be useful.165  The Scottish Children’s Reporter Administration and 
the Children’s Panel Chairmen’s Group were also supportive, agreeing that there could be room for 
this measure, albeit in extreme circumstances.   

22. A number of other witnesses however expressed concern or opposition to this proposal. 
Professor Smith of the Centre for Law and Society at Edinburgh University said “to me, the 
question of whether or not to extend the age limit for antisocial behaviour orders down from 16 to 
12 is secondary to the issue of whether the orders make much difference at all in the general 
scheme of things”.166 The Scottish Child Law Centre could not see any benefit of ASBOs at all.  
The Scottish Human Rights Centre, SACRO, Apex Scotland, Children 1st, NCH Scotland and the 
Law Society of Scotland all felt that ASBOs were not appropriate for children, citing variously the 
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need to consider children in a more holistic, welfare-supportive way,167 the need to treat the 
behaviour and reasons for antisocial behaviour, the need for ASBOs to be a “last resort” measure 
and the question of whether an ASBO would be any greater a deterrent than the existing criminal 
law and associated sanctions.168 In addition, SACRO was concerned about the problem of civil 
orders not being subject to media restrictions and the running of “shop a yob” campaigns by 
newspapers; they felt that “plenty of evidence suggests that such a measure will increase the 
likelihood that a young person will be confirmed in such behaviour.”169   

23. Professor Smith and Dr McAra also questioned an underlying assumption of the Bill that 
most young people in respect of whom an ASBO is being applied for will already be known to the 
children’s hearings system.  They advised that their research findings did not support that view.170  
They told us that many high-level offenders had little or no formal contact with relevant authorities 
but that there will be a group of usual suspects who are not always the worst offenders but who 
may, as a result of being the “usual suspects”, become the focus of such orders. 

24. The Committee has listened carefully to the evidence given but nevertheless 
supports, by majority, the principle of extending antisocial behaviour orders to 12 to 15 year 
olds, subject to the comments made later in the report about the involvement of the 
children’s hearings system.171  

The Sheriff Court or the Children’s Hearing 
25. The Bill provides for an order to be made by a Sheriff on an application “of a relevant 
authority” (either a local authority or a registered social landlord); and where the application is 
being made in respect of a child, places a requirement on the Sheriff to have regard to any views 
expressed by the Principal Reporter.  We question whether the proposals, as currently formulated, 
sufficiently tie the children’s hearings system into the process. 

26. From some of the evidence we received, it appears that there would be more unqualified 
support for extending ASBOs to under-16s if such orders were kept firmly within the domain of the 
children’s hearings, as opposed to being a court disposal.   

27. The Scottish Human Rights Centre told us of their “strong feeling that courts are not the 
place for children”172 and NCH Scotland spoke of the Bill being “a completely new layer, which 
would involve children appearing in adult courts in a way that Scotland decided was 
counterproductive and ineffective 30-odd years ago.”173  Many witnesses told us of their support for 
the ability of the children’s hearings system to consider “the bigger picture,” by use of its holistic 
approach which encompasses family circumstances and the behaviour and needs of the child, 
rather than merely the results and consequences of the behaviour. 

28. We share the views of many of our witnesses that the children’s hearings system is based 
on a number of important principles which should not lightly be set aside. These include separation 
between the establishment of issues of disputed fact and decisions on the treatment of the child; 
the use of a lay panel to reach decisions on treatment; the recognition of the needs of the child as 
being the first and primary consideration; the vital role of the family in tackling children's problems; 
and the adoption of a preventive and educational approach to these problems.174  

29. While we were initially attracted to the idea of orders being processed through the children’s 
hearings system, we have sympathy with the Executive’s view that having a directive order such as 
an ASBO, with a sanction for non-compliance of criminal penalty, would change the very nature or 
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ethos of the children’s hearing system.  We agree with Professor Smith175 that a high level view on 
the broader direction in which juvenile justice policy in Scotland is going needs to be taken, before 
a firm decision can be taken on whether ASBOs for children under the age of 16 are properly 
matters for the Courts or the children’s hearings system.  

30. Section 11 of the Bill provides for the Sheriff, when making an order or an interim order, to 
require the Principal Reporter to refer the case to a children’s hearing.   The wording of subsection 
(1) suggests that discretion rests with the Sheriff as to whether he/she does do this.   

31. We recommend that section 11(1) of the Bill should be strengthened to ensure that in 
every case where an antisocial behaviour order or an interim order is made in respect of a 
child, the Sheriff will require the Principal Reporter to refer the child’s case to a children’s 
hearing. 

Breach of an ASBO 
32. Section 9 of the Bill makes provision for any breach of an antisocial behaviour order or an 
interim order, without reasonable excuse, to be a criminal offence.  Section 10 provides for a 
statutory power of arrest for any such breach without warrant. 

33. The Bill’s policy memorandum states that the effect of breach of an antisocial behaviour 
order being a criminal offence will be to send “a clear message that further antisocial conduct will 
not be tolerated.”176  Concerns were voiced by the Scottish Human Rights Centre about this being 
a “serious blurring of the distinction between civil and criminal law”177 and from Dr McAra and the 
Law Society of Scotland about the potential for a child to receive a criminal conviction for possibly 
minor criminal conduct or for a child to end up with a criminal record albeit that the original intention 
had been for that person to be placed under a civil order.178    

34. Another drawback of ASBOs being processed through the civil courts, as identified by 
SACRO and NCH Scotland, is that in civil court proceedings the standard of proof is “on balance of 
probability” whereas the standard of proof in criminal court proceedings is “beyond reasonable 
doubt”. The granting of an ASBO will be through civil courts, with a lower burden of proof, but the 
procedures for dealing with any breach of such an order will fall to the criminal courts.  

35. We would be concerned if this provision for criminal sanctions for breach of an ASBO, 
initially granted as a civil order, resulted in increased numbers of young people entering into the 
criminal justice system.  We recall that the Executive told us that ASBOs are intended for the small 
proportion of persistently antisocial young people as an additional option with a stronger 
compulsion, where disposals through the hearings system are not working.  We assume that 
ASBOs for young people will be very much a last resort and can be viewed as an extra step 
in civil proceedings before the criminal justice route is contemplated.    

Sanctions for Breach 
36. There remains a lack of clarity about the sanctions to be imposed on a young person by 
virtue of section 9(2).  On our reading, a person guilty of an offence shall be liable on summary 
conviction to imprisonment or to a fine, or on conviction on indictment to imprisonment.  The 
exception to this in terms of 9(7) is that a child shall not be liable to imprisonment.  This appears to 
suggest that the only penalty for breach by a child is a fine.  This does not seem to be an 
appropriate penalty for someone under the age of 16 who is unlikely to have any steady means of 
income. 

37.  The explanatory notes to the Bill at paragraph 29 state that this is the maximum penalty for 
breach of an antisocial behaviour order or interim order.  This was confirmed by the Executive and 
the Minister who advised that a range of other penalties such as probation orders, community 
service or supervised attendance orders could be imposed. 
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38. We welcome the clarification of the Bill’s policy intention in this regard but would like 
to be satisfied that the Bill itself reflects that policy intention.  We therefore request that this 
be considered further by the Minister. 

Part 3 – Dispersal of Groups 

39. Part 3 of the Bill makes provision, following designation of an area, for the police to have an 
explicit power to disperse groups of two or more people, where their presence or behaviour has 
resulted, or is likely to result, in a member of the public being alarmed or distressed.  A senior 
police officer will have the authority to designate an area where antisocial behaviour is a significant 
and persistent problem and where groups have caused alarm and distress.   

40. It quickly became clear to the Committee that this part is the most contentious area of the 
Bill.  All of our witnesses, other than the Minister, had concerns about this proposal and the 
majority were strongly against it, on grounds which covered issues of both principle and practical 
effectiveness.  However, as mentioned earlier in this report, this Committee did not hear the 
community perspective on this proposal.  Our evidence focussed on the effectiveness of the new 
powers and interaction with the existing justice system.   

The need for new powers 
41. We wholly accept that, in some communities, there are serious difficulties with groups 
gathering to the alarm and distress of residents.  We also accept that this serious problem needs to 
be tackled.  Our first purpose in taking evidence was to establish whether powers presently exist to 
deal with this problem and if so, why they are not being used; our second purpose was to establish 
whether this particular proposed power would be a useful addition to the current range of options 
for giving relief to communities where groups are causing problems. 

42. The general view of our witnesses was that this was not the solution they were looking for.  
ACPOS, the Scottish Police Federation, the Scottish Human Rights Centre, SACRO, Apex 
Scotland and Professor Smith told us that these proposed new powers were variously 
unnecessary, bureaucratic or not a practical solution to the problem.  Numerous witnesses told us 
that existing powers could in their view be used to deal with the behaviour or conduct intended to 
be addressed by this Part of the Bill and the Law Society and police witnesses specifically cited 
powers under the Civic Government (Scotland) Act 1982 and under common law. 

43. At present the police can ask groups who are behaving antisocially to “move along.” Those 
who do not move along and persist in their behaviour may find themselves being dealt with under 
existing criminal law.   Chief Constable Strang said “under-age drinking, drug-taking, shouting and 
swearing and so on would all be considered to be breaches of the peace, so the officers would be 
able to deal with the behaviour that was in front of them.”179    

44. We questioned why, if existing powers could be used, they appeared not to be used in some 
circumstances.  One explanation offered was police resources.  Douglas Keil for the Scottish Police 
Federation said: “we think the situation would improve if we had more police officers to use the 
existing powers”180; he went on to say “every police officer to whom I have spoken has said that 
there are more than enough powers; the problem is that they do not have time and resources to 
dedicate to the issue.”181 The Law Society and SACRO expressed sympathy with the view that the 
issue is how the current law is applied together with how the resources are applied in relation to 
that law. 

45. ACPOS suggested that the difficulty in applying existing powers is in gathering the evidence.  
“For example, if there is some disorderly behaviour and a member of the public telephones the 
police, it is unlikely that there will be a car just around the corner and it might be five minutes or so 
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before one arrives.  By that time, the behaviour will often have stopped and the youngsters will 
have moved on.”182 

Effectiveness of proposed new measures   
46. We discussed with witnesses how the new powers might operate in practice.   

47. There was some acceptance that the power to designate an area might in itself be a 
deterrent to groups gathering.  For example, the Law Society suggested that this “might have some 
impact on the group of 50 or 60 young people”183 and that “the notification procedures - putting up 
a message on lamp posts to say that an area has been designated…might be sufficient to move 
people along”.184   

48. Dr McAra felt that the power of dispersal was “not necessarily an effective deterrent, but it is 
explicit…it might therefore become apparent to young people that that type of behaviour might not 
be tolerated by communities”.185  Dr McAra agreed that an advantage of a power of dispersal might 
be that action, at least in the first instance, against each individual member of the group would not 
be necessary. 

49. However others were concerned that the powers of designation and dispersal might merely 
move the problem elsewhere,186 which may provide some respite for a particular area or 
community but would not of itself prevent the problem occurring elsewhere.  It was also suggested 
that the provisions might alienate young people from the community, or lead to the breakdown of 
relationships between young people and the police, with the result that the problem itself could be 
escalated by the use of this very measure.187   

50. In the view of SACRO and Apex Scotland, if people gathering in a place are acting in a way 
which does not take account of others’ needs, not necessarily acting or behaving criminally, then 
community mediation to address the behaviour and ascertain the reasons for the problems, with 
the involvement of youth workers as appropriate, would be the better solution.  Other measures 
such as effective dialogue between young people and the police, greater use of youth teams and 
better co-ordination of existing services at community level were proposed by our witnesses. 

51. On the other hand, the late written evidence submitted by USDAW stated that “the evidence 
from our members who regularly suffer at the hands of gangs is that a power of dispersal is needed 
urgently”.188  Unfortunately we did not have the opportunity to test USDAW’s views against those of 
our witnesses but we expect that the Communities Committee, as lead committee for this Bill, will 
take USDAW’s views into consideration. 

52. The Law Society suggested “running an all-Scotland pilot for a fixed period during the next 
four years, in order to examine the provisions on the dispersal of groups in the bill that the 
Parliament eventually approves, and the existing provisions in the common law and in the statute.  
Some kind of sunset provision should be introduced”.189 

Implications for ECHR 
53. Another concern expressed by witnesses190 was that the powers potentially breach the 
ECHR, either under article 11 on the right to freedom of assembly, or article 14 on the prohibition of 
discrimination.  We were told by Dr McAra that “hanging about the streets is a commonplace 
activity” for young people.191 The tendency for young people to do this, for whatever reason, may 
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therefore make them more susceptible to being affected by this provision therefore giving rise to 
concerns under article 14.   

54. The subjectivity of the definition of antisocial behaviour, that it “results in, or is likely to result 
in a member of the public being alarmed or distressed”, proved problematic for most of our 
witnesses who felt that irrespective of the behaviour that was actually taking place and without any 
test of reasonableness on the part of the complainer, the police could take action and move 
someone or a group of people on who were not doing anything criminal or antisocial, but who were 
merely present in a designated area.  ACPOS commented that the provision “extends police action 
to people who are present in a place and committing no offence other than being there.”192 

55. The Law Society confirmed that its concern centred on the fact that the Bill refers simply to 
the “presence” of groups rather than any particular behaviour by them.  The presence of a group, of 
itself, could result in a dispersal order being issued by the police, contravention of which would 
result in criminal conviction.  The Law Society directed us to case law on “the presence of people 
who are busy doing nothing”193 quoting the case of Ezelin v France 1991 from the “Short Guide to 
the European Convention on Human Rights”. 

Executive views 
56. We put the concerns and misgivings to the Minister who stated that existing law in some 
circumstances is not adequate or appropriate to deal with the problems now arising in communities 
and that measures beyond those available at present are necessary.  The Minister emphasized 
that the power for police to designate an area will achieve the desired effect without arresting, 
charging or criminalising anyone.  He went on to say that the power to disperse was part of a wider 
package and could be seen as an additional power or option now available to the police and local 
communities and that the effect of this part of the Bill is to give “front-line officers arriving on the 
scene a clear power to require groups to disperse, even if people are not committing an 
offence.”194  

57.  The Minister also stressed that a locality will only be designated as a result of a persistent 
problem being identified in that area, following consultation with the local authority and the issue of 
the appropriate notice.  He went on to say that “as a matter of course, we would want to review 
over a period of four years how the bill - as, indeed, any legislation - was working.”195  

58. The majority of the Committee agreed that these provisions provide an additional tool 
for communities and police but, recognising the concerns about these powers, we seek 
assurances that the effectiveness and efficacy of these measures will be thoroughly 
researched and evaluated and reported back to the Parliament within a specified period.196 

Guidance and Directions 
59. Sections 20 and 21 of the Bill make provision for the Scottish Ministers to issue guidance in 
relation to Part 3 of the Bill and for Scottish Ministers to give directions to persons exercising the 
powers under this Part.  Subsection (2) requires such directions to be complied with. 

60. Both ACPOS and the Scottish Police Federation told us that they had considerable 
misgivings about section 21 on directions and could not envisage circumstances in which it should 
be used, stating that operational autonomy of police officers is an important principle of policing.197  
ACPOS said “it is chief constables who are operationally responsible for their officers and it would 
not be appropriate for the Scottish Ministers to issue directions to police officers.”198  The Scottish 
Police Federation went further and stated that they would “go so far as to include section 20, on 
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guidance of operational matters” in their concerns, stating that “public confidence in and support for 
the police are the very foundation of our system…policing decisions are taken for policing, rather 
political, reasons.”199  

61.  We sought clarification from the Minister as to the intention of these sections and in what 
circumstances these powers might be used.  The Minister said “we believe it would be helpful to 
give some guidance on the circumstances in which the power would need to be used”200 and “we 
do not believe that section 21 has the consequential effect that has been suggested.  We do not 
believe that it will interfere with the operational independence of chief constables.”201  The Minister 
agreed to “reflect on the comments that have been made about ministerial direction and, where 
concerns exist, we will consider whether there is any justification for them and whether we need to 
do anything to help clarify that we are not seeking inadvertently to enter an area that we did not 
intend to enter.”202 

62. The Committee, by majority, is content with the guidance powers, and additionally, 
welcomes the Minister’s agreement to reflect further on section 21, directions, and urges 
him to take account of the serious reservations expressed to the Committee and of the 
Committee’s strong view that it is not appropriate for Ministers to direct the police on 
operational matters.203    

Part 4 – Closure of Premises 

63. Part 4 of the Bill creates a new power for the police, under the direction of the court and 
following consultation with the local authority, to close down premises which are at the centre of 
illegal activity, disorder or other antisocial behaviour.  The Bill will allow the closure of premises 
where, in the preceding three months, a person has engaged in antisocial behaviour on the 
premises and where the use of the premises is associated with persistent disorder and serious 
nuisance to members of the public.   

64. Clearly, this part of the Bill was only of relevance to some of the organisations who gave 
evidence to the Committee.  Only ACPOS, the Police Federation, SACRO and the Law Society 
commented.   

65. There were no strong objections to this part of the Bill.204  SACRO indicated in oral evidence 
that they did not strongly object to the proposals; indeed they felt that that there “might be cases in 
which closure notices would be useful”.  However SACRO also felt that the provisions do not deal 
with the principal cause of the problem but only address its symptoms.205  ACPOS echoed this 
view, indicating that where “a disused shop is being used for antisocial behaviour, closing it down 
might well be part of the solution.  It will not be the only solution, but it might be part”.206 

66. In establishing why the powers have been proposed, the Committee questioned the 
Executive on the scale of the problem.  The Executive advised that it did not “envisage the powers 
being used often or liberally” and that closure notices would be “targeted at persistent antisocial 
behaviour”:207 for example, premises that are used as drinking dens or are the centre of drug 
dealing. 

67. Given that the provision in the Bill would apply to domestic as well as non-domestic 
premises, the Committee sought assurances from the Executive that the powers would not conflict 
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with existing housing legislation.  The Executive indicated that consultation with local authorities 
would be a prerequisite for a closure notice to be served and that if somebody is deprived of their 
home because of the operation of a closure order, “the normal rules for dealing with homeless 
people apply”.208 

68. A range of measures are currently available under liquor licensing legislation to close premises 
if the licence is being abused.   The Committee sought clarity on whether the Executive intended to 
repeal or change existing legislation.  The Executive advised that problems with antisocial 
behaviour in relation to licensed premises would continue to be dealt with, in the first instance, 
through the licensing system.  The closure power in the bill would only apply if the existing licensing 
system failed to deal with the problem.209 

69. Sheriff Nicholson, in his review of liquor licensing law in Scotland, made specific 
recommendations about the closure of premises.210  The Law Society of Scotland therefore felt that 
“it would be better to leave the provisions on closure notices until the review of licensing laws has 
been dealt with, in case there is confusion.”211 

70. Although the Committee has some sympathy with the concerns raised by the Law 
Society, we accept the Executive's arguments about the usefulness of this provision if it is 
properly targeted.  On this basis we accept the provisions in the Bill. 

Part 9 – Parenting Orders 

Summary of new provisions 
71. Part 9 of the Bill creates a new court disposal, a parenting order, which can be applied for by 
the relevant local authority or by the Principal Reporter.  For an application to be made, one of 
three conditions must be met: the behaviour condition (where the child has engaged, and is likely 
to engage again, in antisocial behaviour); the conduct condition (where the child has engaged, and 
is likely to engage again, in criminal conduct); or the welfare condition (where the order is to 
improve the child’s welfare).   Only the Principal Reporter can make an application on welfare 
grounds.  Where the local authority is making an application it must first consult the Principal 
Reporter and vice versa. 

72. A parenting order sets requirements with which the parent of the child concerned must 
comply and also requires the parent to attend appropriate counselling or guidance sessions.  
Before an order is imposed, both the parent and (as far as practicable) the child must be given an 
opportunity to be heard and family circumstances must be considered.  In considering making an 
order, the “paramount consideration of the court shall be the welfare of the relevant child.”212  

73. Failure to comply with a parenting order “without reasonable excuse” would be a criminal 
offence and subject to a fine.  In determining sentence “a court shall take into consideration the 
welfare of any child in respect of whom the person is a parent.”213   Where a fine for breach of the 
order is not paid, the court must impose a supervised attendance order (SAO).214  Only if the SAO 
is not complied with would the court be able to turn to other sentencing options, including 
imprisonment. 

74. Section 84 gives the court the option, in the course of any proceedings, to refer a case to the 
Principal Reporter to consider whether a parenting order would be appropriate.  Similarly, section 
86 allows a children’s hearing, in any case referred to it, to require the Principal Reporter to make 
an application for a parenting order.  In addition, section 12 gives a civil court the power to make a 
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parenting order in respect of the parents at the same time as making an antisocial behaviour order 
in respect of the child. 

Voluntary versus compulsory approaches  
75. The Committee heard a range of views and concerns about the desirability and likely 
effectiveness of parenting orders.  There was wide agreement that a voluntary approach is 
preferable and that it would be highly undesirable for a court order to be seen as the best or only 
way for parents to be given the support they need. The Scottish Children’s Reporter Administration 
referred to similar pilots in England where “many parents welcomed and benefited from the 
services they were offered, but expressed some surprise that they had to be taken to court and 
labelled as bad parents to get that kind of help.”215 

76. Some witnesses questioned whether a compulsory approach could ever be effective 
because orders would be seen as punitive rather than supportive and as stigmatising families who 
are already under stress.216  It was also suggested that, “if it was felt that a parent required 
compulsion and the threat of jail, most social workers would have real concerns about that person’s 
ability to parent a child”.217 

77. Professor David Smith also sounded a cautionary note about the extent of change that could 
reasonably be expected from parenting orders.  He referred to research findings that “effective 
parenting skills are very hard to learn…they are particularly hard to learn for those people who 
need them most”.  He therefore concluded that parenting orders were only likely to work as part of 
an approach that “involves many different methods of giving people better skills, more power and 
more capacity to control their children and to create the kind of home environment that they 
want.”218 

78. Other witnesses accepted that, when all voluntary approaches had been tried, there might 
be a place for orders.  The Scottish Children’s Reporter Administration accepted that, “if the issue 
were purely about the parent’s unwillingness to follow a suggested course of conduct or to take 
some steps to support the child, the parenting order might be a more direct means of achieving the 
end result”219 (rather than working through the hearing without powers of compulsion).  The 
Children’s Panel Chairmen’s Group agreed: “Some parents may need to be told that they must do 
something.  Simply telling them to do something may lead to the co-operation that may not have 
been coming voluntarily”.220 

79. Section 79(2)(c) requires the court to consider “any behaviour of the relevant parent that 
appears to the court to be relevant”.  The Executive’s Policy Memorandum explains that this 
provision is intended to give effect to the Executive’s policy that “parenting orders should only be 
imposed where a parent has been offered support on a voluntary basis and has refused to engage 
with that support”.221  The statutory provision will be backed up by guidance.  The Executive 
describes parenting orders as “an additional tool” which “may help improve the quality of parenting 
in a family so as to allow the family to remain together” but stresses that parenting orders “will not 
be an alternative to removing children from the family home where that is necessary”.222  

Resources 
80. Witnesses were in general agreement that parenting orders could only be effective if the 
resources to support them were in place.  The Scottish Child Law Centre summarised the position 
as “a parenting order is just a piece of paper…the work that is done with it is what matters”.223 
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81. A number of witnesses drew attention to problems with the availability of services.  Apex 
commented, “the frustration is that, although we know what service a child or a family needs, that 
service is not always available.  That, rather than the order or the decision, is the crucial issue.”224  
The Scottish Child Law Centre cited research suggesting that “more than 20 per cent…of the 
families in which a difficulty with parenting was identified did not have a social worker working with 
them.”225   

82. The policy memorandum226 notes that “existing programme provision is patchy”. The 
Executive therefore intends to pilot parenting orders initially in areas where services/programmes 
are available and to roll them out as programmes become available more widely. 

83. We have already commented (paras 11-13) on the need for the Bill to be adequately 
resourced and drawn attention to the Minister’s comments and the Finance Committee’s 
recommendations in this area.   The Committee draws the Communities Committee’s 
attention to the evidence received about current difficulties in accessing the necessary 
services and emphasises that parenting orders will only be effective if the resources to 
support them are available. 

Role of children’s hearing system 
84. Under the Executive’s proposals, the Principal Reporter would always be involved in the 
consideration of parenting orders, either by making the application or by being consulted on a local 
authority application.  A children’s hearing would also be able to instruct the Reporter to apply for a 
parenting order in relation to any case before it.  Where a local authority was making the 
application, there is no specific requirement that the children’s hearing (as opposed to the 
Reporter) be consulted although it is presumably likely that most children for whom a parenting 
order was being sought would already be under the care of a children’s hearing.   

85. A number of witnesses felt that parenting orders should be imposed by the children’s hearing 
rather than the court because of the welfare basis and holistic approach of hearings.  SACRO also 
felt that “there could be confusion if the child was going through one system while the parents were 
going through another”.227  

86. The Scottish Children’s Reporter Administration felt that it would be possible to develop an 
effectively integrated system between the court, the Reporter and the hearing, although some 
further changes might be required to the Children (Scotland) Act 1995 to give the Reporter 
flexibility to make a referral for an order at any stage of investigation.228  The Children’s Panel 
Chairmen’s Group were clear that hearings should be involved in any case where a parenting order 
was under consideration but did not support the hearing actually imposing the order.229   The Law 
Society also commented: “Placing within the ethos of the children’s hearings system orders that 
have criminal sanctions attached would appear to be contrary to the Kilbrandon recommendations 
on which the hearings system was set up.”230 

87. The whole question of the role and ethos of children’s hearings, to which we referred earlier 
in relation to ASBOs (para 28), arises again in this context.  We note that the Executive does not 
consider it would be appropriate to allow the children’s hearing to place requirements on parents 
(other than its existing power to require parents to attend hearings); this would “move away from 
the hearing’s proper focus on the child” and “a hearing would not have the power to impose any 
sanction to ensure a parent who had already refused to engage with support would take that 
support up”.231  It also comments elsewhere that: “Wider changes to the hearings system such as 
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direct control over parents would require a re-examination of the Children (Scotland) Act 1995 and 
is an issue better suited to the proposed review of the children’s hearings system”.232 

88. The Committee agrees that the courts, rather than the children’s hearings, should 
impose parenting orders but stresses the importance of the children’s hearings system 
being closely tied in to the process. 

89. The majority of the Committee supports the introduction of parenting orders as a 
provision of last resort.233 

Other legal issues 
90. The Policy Memorandum234 suggests that the range of requirements in a parenting order 
might include “ensuring the child attends school, is properly clothed and fed, receives appropriate 
medical attention, avoids contact with other disruptive children or is at home and effectively 
supervised at particular times”. The Law Society was concerned that such provision could extend 
inappropriately the principle of vicarious liability.235  They would want the requirements specified by 
parenting orders restricted to the behaviour of the parent rather than the child,236 a position 
supported by SACRO.237    

91. The Minister stressed that all that would be required of a parent would be to demonstrate 
that they have tried to fulfil the requirements of the order.  He compared this to the existing 
requirements on parents to ensure their children attend school, where “the parent is taken to court 
not because the child has failed to attend school, but because they have failed to take sufficient 
action to ensure that their child has gone to school.”238 

92. The Law Society also identified a possible equalities issue which arises because orders are 
restricted to people with parental responsibilities as defined in the Children (Scotland) Act.  The 
Law Society points out that “the unmarried father of a child who has not acquired his parental rights 
in terms of section 4 of the Children (Scotland) Act 1995 would be able to avoid responsibility for 
these orders, whereas the mother of the child would not.”239   Orders may therefore fall 
disproportionately on female parents who are more likely to have sole parental responsibility for a 
child. 

93. The Scottish Human Rights Centre expressed concern in relation to this provision as in 
relation to ASBOs that, although parenting orders are civil orders, breach of the order is a criminal 
offence.  They suggested that this is an undesirable blurring of the distinction between civil matters 
of family life and the criminal law. 240 

94. The Committee is concerned about the equalities issue raised by the Law Society and 
while there is no immediately obvious remedy we invite the Executive to give the matter 
further consideration. 

Part 10 – Further criminal measures 

Community reparation orders 
95. Section 89 of the Bill introduces a new disposal, community reparation orders (CROs), which 
the court may impose on an offender convicted in summary proceedings of an offence which 
includes an element of antisocial behaviour.  The disposal is restricted to young people aged 
between 12 and 21.  The subject of a CRO is required to undertake between 10 and 100 hours of 
prescribed activities under the direction of a local authority supervising officer.  “Prescribed 
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activities” are either activities designed “to enable reparation to be made” for antisocial behaviour 
or “to reduce the likelihood” of the person engaging in such behaviour. 

General principle of reparation 
96. Evidence to the Committee suggested widespread support for the use of reparation in the 
criminal justice system and a good deal of support for the specific order.   

97. There were however differences of opinion about the extent to which reparation needed to 
be voluntary in order to be positive.  SACRO suggested that reparation should be linked to 
community involvement by young people who may or may not be offenders, so that “rather than 
being seen as a chain gang of offenders who are there to put something right…they are seen as a 
group of young people who engage in positive behaviour in the community.”241  The Scottish Child 
Law Centre commented, “The difficulty lies in the idea of the offender being held to account in a 
punitive way, as opposed to being held to accept what they have done and to make reparation for 
it.”242 

98. The Committee, by majority, supports the general principle of CROs.243 

Age limits for CROs 
99. A number of witnesses suggested that, although reparation is an effective approach with 
young people, a court order for under-16s would not be appropriate.    “The best way to achieve [a] 
positive result among under-16s is to involve them voluntarily, so that they are not forced against 
their will to engage in the process.”244   “Some young people might need to be compelled, pushed, 
encouraged or made to do something, but that should happen as part of a broader and more 
positive programme.”245 

100. A further argument was that reparation for under-16s should be a matter for the children’s 
hearings system and not the courts.  For example, Apex Scotland “would like more emphasis to be 
put on the education and needs of under-16s, rather than on purely punitive responses.”246  
However witnesses generally felt that this could be done through voluntary persuasion rather than 
requiring a compulsory order.  Apex cautioned “against bringing measures that are geared towards 
adults…into the children’s hearings system.”247  The Scottish Child Law Centre said “if it is believed 
that reparation is good for young people, but that the courts have negative effects…we should 
ensure that there is a way of getting young people to do things that is not court based.”248   

101. The Scottish Children's Reporter Administration took the view that reparation could already 
be made part of a supervision requirement although there was scope for wider use to be made of 
it.249  The Children's Panel Chairmen's Group was supportive of the principle of reparation although 
they felt that even making it a condition of a supervision requirement might be difficult “because the 
essence of reparation is that it is done voluntarily and requires the buy-in of the victim”.250 

102. There was strong support for removing the upper age limit of 21 and making the CRO 
disposal available to anyone meeting the offence criteria for whom the court thought it a suitable 
sentence.  Apex Scotland commented that, “Age has nothing to do with the benefit to the person of 
being on the order or with the work that can be done to help to turn their life around.”251  The 
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Scottish Human Rights Centre pointed out that “the implication [of the upper age limit] is that only 
young people behave antisocially and that only they should be subject to CROs.”252 

103. The Minister indicated a willingness to consider the matter of upper age limits and made 
clear that the upper age limit had been a practical proposal to distinguish CROs and CSOs rather 
than a matter of fundamental principle.253  

104. The Committee notes that CROs are only to be used for offenders convicted in 
summary proceedings - of whom only a very small number will be under 16.  We are 
therefore content with a lower age limit of 12 for the use of these orders.  However we agree 
that no convincing case has been made for an upper age limit on CROs and we recommend 
that there should be no such limit. 

Relationship of CROs with other community disposals 
105. The Executive distinguishes CROs from other similar disposals, Supervised Attendance 
Orders and Community Supervision Orders.  “CSOs are specifically defined in statute as being an 
alternative to custody and are thus at the high end of the tariff scale, whilst the use of SAOs has to 
date been confined to fine defaulters.”254  Although CROs may include an educational/lifeskills 
element, in the same way as SAOs, “the unpaid work component of a CRO will dominate and will 
provide visible reparation to the community.”255  The Executive considered the alternative approach 
of reducing the minimum number of hours for a CSO but concluded that “this would run the risk of 
diluting the principle of a CSO being an alternative to custody”.256 

106. Apex Scotland remained concerned that the distinction between the various different 
disposals could become blurred in practice with the risk that people “are moving further along the 
tariff and further into the system for what could have been relatively minor behaviour.”257   

107. The Law Society went further, suggesting that SAOs could be extended to achieve the same 
purpose as CROs, particularly since there were already pilot projects in place to use SAOs as a 
disposal of first instance as an alternative to fines.  The Law Society suggested that this was 
preferable to “creating a new structure and a whole bureaucratic regime to go along with it.”258  The 
Minister was concerned that such an approach would dilute the principle of SAOs which are about 
education and life skills rather than reparation.259 

108. The Committee notes these concerns but nevertheless supports the introduction of 
CROs as a new disposal.  However, we encourage the Executive to monitor carefully the use 
made of CROs, SAOs and CSOs to ensure that there is no blurring in practice of their 
distinct purposes.  We also note, and support, the intention to pilot the use of SAOs as a 
disposal of first instance. 

Restriction of liberty orders (s90)/movement restriction conditions (s103) 
109. Section 90 provides for restriction of liberty orders (RLOs) to be available as a court disposal 
for under 16s.  Following pilots, RLOs have been available across the whole of Scotland for 
offenders aged 16 and older since May 2002.  They have always been treated as a high tariff 
disposal but provision was made in the Criminal Justice (Scotland) Act 2003 to make RLOs a direct 
alternative to custody. 

110. RLOs require an offender to be restricted to a specified place for up to 12 hours per day 
and/or from a specified place for up to 24 hours, and can be imposed for up to 12 months.  The 
courts presently have the power to detain children under 16 in secure accommodation; this section 
gives them an alternative disposal to detention in appropriate cases. The Executive suggests that 
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“RLOs can be used to keep the young person off the streets at specific times and to isolate them 
from their peer group.  It can provide a breathing space to allow programmed work to be done with 
the young person.”260 

111. Section 103 provides for a children’s hearing to be able to impose a “movement restriction 
condition” as part of a supervision requirement and to put in place monitoring arrangements ie 
electronic tagging.  The Policy Memorandum explains that “RMAs [Remote Monitoring 
Arrangements] could be used as an alternative to placing a young person in secure 
accommodation” but might also be useful in other circumstances including to “enable young people 
who are coming out of secure accommodation to “phase” their re-entry to the community…as a 
response to the breach of an anti-social behaviour order and if a young person is continually 
absconding from home or their place of residence and placing their welfare at risk”.261 

112. A number of witnesses were concerned that remote monitoring for young people would do 
little by itself to address behaviour change.  Some felt that tags could become a status symbol;262 
others that it would stigmatise the child without helping to change behaviour.263  Several witnesses 
also noted that if there are problems at home, confining the child to home is likely to exacerbate the 
problems.  NCH noted that an impulsive, immature young person would be unlikely to think ahead 
to the consequences of breaching an order and that “adult care and control” was a better 
alternative to tagging.264  The Scottish Human Rights Centre added a concern that “such orders 
require a fairly invasive determination of the child’s civil and criminal rights”265 which might not sit 
comfortably with the existing supportive role of children’s hearings. 

113. While on the face of it tagging might appear a less invasive disposal than secure 
accommodation, witnesses such as the Scottish Child Law Centre commented that “the secure 
accommodation regulations have careful provisions about the education, support and rehabilitation 
of the child”.266  They were concerned that “a young person who is tagged hears only that no one is 
interested – people want to know where the young person is, but they are not interested in seeing 
them as a person”.267  SACRO suggested that tagging should be used only where the young 
person is a risk to others; if they were a risk to themselves, secure accommodation was likely to be 
more appropriate.  Dr McAra referred to research indicating that community-based interventions 
are much more effective than being locked up and that tagging’s main benefit would be if it enabled 
a young person to be kept in the community. 

114. The Scottish Children’s Reporter Administration were clear that monitoring would only be 
considered by the children’s hearing as part of a package of measures and that a child who is a 
serious danger to themselves or others is likely to need to be in secure accommodation.  The 
hearing would take account of the home environment and whether it was safe.  They were clear 
that there would be cases where monitoring was a constructive solution to help young people 
disengage from trouble.  The Chairmen’s Panel broadly supported this view. 

115. The Executive has said that, “Effective assessment procedures will be implemented to 
ensure that family relationships and household circumstances will be able to support the RLO 
arrangements.”268  The Policy Memorandum also comments that “…an RMA could be more 
effective than secure or residential accommodation, provided it is just one part of an intensive 
programme of supervision and support…An RMA would not therefore be imposed without an action 
plan that covers the range of elements in such a programme and how it will be delivered.”  
Ministers see this as offering a key additional tool to children’s hearings: “Ministers believe that the 
credibility of the hearings system has been undermined by the absence of resourced interventions 
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for tackling young people with a history of serious and persistent offending and in a tiny minority of 
welfare cases”.269 

116. The Committee agrees that tagging will only be effective as part of a programme of 
support for the child, that it is only likely to be suitable in a small number of cases and that 
there will be cases where secure accommodation is a more suitable disposal.  The 
Committee also agrees that tagging should not be seen solely as an alternative to secure 
accommodation.  Subject to these points, the Committee supports, by majority, the 
introduction of remote monitoring as a disposal for children’s hearings and the extension of 
RLOs to under 16s.270  Where an RLO is being imposed by the court, we recommend that 
there should be an automatic referral to the children’s hearing. 

Part 11 – Fixed penalties 

117. Sections 95-102 of the Bill increase the range of offences for which a police constable may 
issue a fixed penalty notice (FPN).  FPNs would be extended to a number of statutory offences 
relating to, for example, drunkenness, noise and vandalism; and to the common law offences of 
breach of the peace and malicious mischief.  The notice would include information about the nature 
and circumstances of the alleged offence and would also set out the person’s right to ask to be 
tried instead of paying the fixed penalty.  FPNs could only be given to people aged 16 and over. 

118. The Executive suggests that “FPNs should help free up police time and reduce some of the 
burden on the courts of dealing with minor cases”.271  The intention is to pilot and evaluate FPNs to 
ensure that possible savings in police and court time are in fact delivered.272 

119. There are likely to be directions from the Lord Advocate about the circumstances in which a 
FPN should or should not be used.  For example, the Executive note that “whether a FPN has 
previously been issued to an individual will obviously be an important factor in determining whether 
it is appropriate to issue one again” and for that reason there will be a record of FPNs issued and 
paid even though they will not be a criminal conviction.273 

120. ACPOS broadly welcomed the new provisions and saw no difficulty with the level of 
discretion required of the police officer, given that the police already have to use discretion: for 
example, in deciding whether to charge someone or simply give them a warning.  ACPOS felt that 
FPNs would reduce bureaucracy as long as they were only used as an alternative to full reporting 
to the fiscal and not as a response to behaviour for which people would currently be cautioned or 
warned.   

121. The Police Federation noted that the savings might not be as great as first appeared, given 
that most FPNs would be issued at the police station rather than the place of the incident and that 
incidents would still have to be investigated in case the FPN was contested or the fine not paid.   

122. The Police Federation were also concerned that, if FPNs prove a quick and effective method 
of dealing with disorder, they would make it possible to increase the number of people dealt with 
formally on any given tour of duty, thus potentially increasing the number of people drawn into the 
criminal justice process.274 

123. The Law Society noted that the type of offence for which FPNs would now be permitted was 
in some cases less clear cut than at present – for example, breach of the peace would cover a very 
wide range of possible offences.  They also suggested that there were complex issues associated 
with some of the offences, such as compensation for the victim in cases of vandalism.   The 
Committee agrees that it is likely that more FPNs will be contested than is currently the case. 
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124.  The Committee supports the piloting of fixed penalty notices issued by the police but 
agrees that proper evaluation is essential: both to ensure that the intended savings are 
delivered and to monitor whether there is any change in the number of minor incidents of 
antisocial behaviour which are brought to court. 

Part 12 – Children’s hearings 

Supervision requirements – duties of local authorities 
125. Section 104 concerns the duties of local authorities in relation to supervision requirements.  
Where a children’s hearing considers that a local authority is in breach of a duty specified in a 
supervision requirement, the hearing may apply to the sheriff principal, through the Principal 
Reporter, for an order requiring the local authority to perform the duty.  The application can only be 
made after a specified notice period has passed to allow the local authority time to take action.  
The Principal Reporter in deciding whether to apply “shall not take into account any factor relating 
to the adequacy of the means available to the relevant local authority to enable it to comply” 
(s104(3)) – inserted s71A(4)). 

126. The Scottish Children’s Reporter Administration described this as a “backstop power”, noting 
that “Perhaps some local authorities have been slower than others in recognising that the 
responsibility to implement a supervision requirement is a corporate responsibility of the whole 
authority.”275  This view was supported by the Children’s Panel Chairmen’s Group who expressed 
concern that the failure to implement supervision requirements “has resulted in the whole 
Children’s Hearing System being questioned as to its effectiveness.”276 

127. The Committee has already raised concerns about the need to ensure resources are in 
place to support this Bill.  If this provision is about requiring local authorities to provide services 
which they are not currently providing, it is important to be sure that the services will be there.  
Equally, we note that there may be questions of effective deployment of resources, not just 
additional resources.   

128. The Committee welcomes this provision. 

Conclusion 

129. The Committee, by majority, recommends that the Parliament agrees to the general 
principles of the Antisocial Behaviour etc. (Scotland) Bill.277 
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Local Government and Transport Committee 
 

 
Stage 1 Report to the Communities Committee on the Antisocial Behaviour etc. (Scotland) 

Bill 
 
The Committee reports to the Communities Committee as follows— 
 

INTRODUCTION 

1. The Local Government and Transport Committee has been designated a secondary 
committee on the Antisocial Behaviour etc. (Scotland) Bill, which was introduced to the Parliament 
on 29 October 2003 by Margaret Curran MSP, Minister for Communities. The policy memorandum 
of the Bill states that the Bill seeks to introduce a number of measures and changes to tackle 
antisocial behaviour more effectively. 

2. The Communities Committee, as lead committee on the Bill, has a responsibility for taking 
an overall view of the general principles of the Bill. The Local Government and Transport 
Committee considered that its primary focus should be on those aspects of the Bill relating to local 
government, in order to reflect its particular remit and because local government will have 
important responsibilities if the Bill is enacted. The Bill is also important because it is intended to 
have an impact in relation to community planning and the broader regeneration of urban areas. The 
role for local government is explicitly acknowledged by the Scottish Executive in the policy 
memorandum accompanying the Bill— 

“Local authorities are the key player in taking forward the Executive’s plans to tackle antisocial 
behaviour more effectively.”278 

3. The Local Government and Transport Committee held two evidence sessions on the Bill, 
and the Committee is grateful to all those individuals and organisations that provided written and 
oral evidence. On 11 November 2003, the Committee took evidence from— 

• Phil Walker, Head of Community Services, Glasgow City Council 

• Matt Forde, Principal Officer, Youth Justice, Glasgow City Council 

• Councillor Garry Coutts, Highland Council 

• Cath King, Health Improvement and Community Safety Officer, Highland Council 

• David Goldie, Head of Housing Strategy, Highland Council 

• Matt Costello, Principal Investigator, Anti Social Task Force, North Lanarkshire Council 

4. On 25 November 2003, the Committee took evidence from— 

• Ian Kelly, Head of Environmental Operations, Stirling Council, Society of Chief Officers of 
Environmental Health  

• Gordon Greenhill, Head of Environmental Health, City of Edinburgh Council, Society of Chief 
Officers of Environmental Health 

• Jacqueline Cunningham, Member of the Institute Council, Royal Environmental Health 
Institute of Scotland 

• Alistair Brown, Secretary of the Scottish Pollution Control Co-ordinating Committee, Royal 
Environment Health Institute of Scotland 
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• Mairi Brackenridge, Justice Services Manager, South Lanarkshire Council and Member, 
Criminal Justice Standing Committee, Association of Directors of Social Work 

• David Cumming, Head of Children’s Services, Social Work Department, Glasgow City 
Council and Member, Children and Families Standing Committee, Association of Directors of 
Social Work 

• Tom Philliben, Reporter Manager, West Scotland, Scottish Children’s Reporter 
Administration 

• Alan Miller, Principal Officer, Scottish Children’s Reporter Administration 

• Marion Pagani, Chair, Glasgow Children’s Panel and former Chair, Children’s Panel 
Chairmen’s Group 

5. The Committee acknowledges that the Communities Committee, as the lead  committee on 
the Bill, will have access to the full range of evidence relating to all aspects of the Bill, and will take 
an overview of the Bill’s proposals as a whole. The Local Government and Transport Committee 
will, of necessity, consider only certain aspects of the Bill, from the particular perspective of local 
government. The Committee notes, in particular, that it did not take direct evidence from some key 
interest groups in relation to the Bill, such as communities affected by antisocial behaviour. It 
therefore would be inappropriate for the Committee to make recommendations  on the overall 
merits of the Bill without access to all available evidence. 

6. However, this report identifies a number of important issues concerning how the Bill, if 
enacted, will relate to local government. In light of the fact that local government will be expected to 
play a central role in taking forward the proposals in the Bill, the Local Government and Transport 
Committee draws this report to the attention of the Communities Committee.  

SUMMARY OF RECOMMENDATIONS 

7. The Local Government and Transport Committee reports to the Communities Committee 
that— 

• An overall strategy to address antisocial behaviour should focus on making recent initiatives 
work more effectively as well as introducing new initiatives via legislation; 

• Ministers should issue immediate guidance to promote quick and efficient information 
sharing between agencies tackling antisocial behaviour, to clarify current areas of confusion 
and uncertainty; 

• The lead committee should consider whether local authorities should be ‘required’ in the Bill 
to designate registration schemes for private landlords; 

• The lead committee should consider whether officers should be given the power to issue 
notices when they have a reasonable cause to believe that fly-tipping has occurred and not 
just when they have witnessed an offence taking place; 

• Test purchasing could be a useful mechanism for the enforcement of new regulations on the 
sale of spray paint, and the lead committee should consider this issue further; 

• The Bill must allow sufficient flexibility to take account of the particular circumstances 
affecting rural local authorities. Some provisions in the Bill, such as those relating to fly-
tipping and noise nuisance, might be difficult to implement in rural areas; 

• Local authorities must have access to appropriate levels of financial and staffing resources if 
they are to carry out their new responsibilities under the Bill; and 

• There should be an examination of issues relating to the resourcing and implementation of 
the current statutory framework relating to antisocial behaviour.   
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EVIDENCE 

Scale of the problem of antisocial behaviour 

8. The Antisocial Behaviour etc. (Scotland) Bill has the basic objective of tackling antisocial 
behaviour, which the explanatory notes state reduces the quality of life within communities, and 
can cause families and businesses to move out and houses to be abandoned, and can contribute 
to fears about safety and crime.279  

Perceptions versus reality 
9. All of the witnesses who gave evidence to the Committee agreed with the argument that 
antisocial behaviour can have negative consequences within a community. However, some 
witnesses identified what they claimed was a gap between the perception that antisocial behaviour 
among young people was a major problem, and the reality that only very limited numbers of young 
people took part in such behaviour.  

10. This gap between perception and reality of youth crime was highlighted by the Association of 
Directors of Social Work (ADSW) who commented that the behaviour of a very few people can 
have an impact on a community disproportionate to the numbers actually involved. ADSW noted 
the role of the media in contributing to the fear of crime, and also identified cultural changes that 
have led to less tolerance of young people congregating and playing in the street.  

11. Glasgow City Council also argued that only a “small minority” of young people are involved in 
persistent or serious offending and that most young people, as well as most adults, are not 
involved in such behaviour.280 According to the  Council, important divergences can occur between 
the public's perception of crime and the facts. In evidence, the Council referred to various pieces of 
published information on crime levels, such as reported crime statistics and the Scottish crime 
survey, and stated that— 

“The general picture is the suggestion from police statistics and other reported statistics that there 
has been a drop in crime, particularly during the past three to five years. The young offender 
prisoner population is reducing. There is mixed evidence – it is not as clear cut as people think.”281 

12. However, the Committee considers that this is a complex subject, and statistics do not 
necessarily always provide a full picture of communities’ experiences of antisocial behaviour. Crime 
statistics do not, for example, take account of crimes which have taken place, but are not reported. 
In some cases, this can be because victims of crime are afraid that reporting a crime could lead to 
recriminations. The Committee also heard evidence that fear of crime, and not just crime itself, is a 
significant problem affecting communities. The Committee considers that crime statistics 
themselves do not normally reveal the full impact of antisocial behaviour on individuals and 
communities. The negative consequences of antisocial behaviour were described in the summary 
of responses to the Executive’s consultation on Bill, prepared by the University of Glasgow, which 
stated that— 

“The consultation responses revealed that anti-social behaviour is a serious problem in many local 
communities and has devastating effects on the people who live in them. The extent of fear, anger 
and anxiety caused by anti-social behaviour was particularly apparent in the meetings with local 
constituents, individuals’ written responses and the letters to the newspapers.”282 

13. In summary, therefore, the Committee acknowledges there is debate regarding precise 
levels of antisocial behaviour in communities. The Committee also notes concerns that the problem 
of antisocial behaviour among young people might be overstated. However, the Committee 
considers the most relevant issue is that antisocial behaviour is a genuine and significant problem 
in many communities, and needs to be tackled in a more effective manner. No witnesses disagreed 
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with these broad sentiments. However, there was less consensus on whether new legislation was 
the best mechanism for tackling antisocial behaviour, and whether the provisions of the Bill, as 
drafted, would be effective.  

The need for new legislation  

14. The first important issue explored in evidence was whether or not new legislation is actually 
necessary in order to tackle antisocial behaviour.  

Tackling antisocial behaviour via new legislation 
15. A number of witnesses argued that the Bill provided various useful new mechanisms for 
tackling antisocial behaviour. The North Lanarkshire Council Anti Social Task Force, for example, 
supported the proposal in the Bill to extend Antisocial Behaviour Orders to individuals aged 12 to 
15. The Council also supported many of the other proposals in the Bill such as the powers given to 
police to disperse groups and the introduction of Parenting Orders. In evidence to the Committee, 
the Council made the general comment that— 

“There are several areas in which we feel that the legislation will impact very positively and 
effectively, tying in with the proposals in the "Building strong, safe and attractive communities" 
document, which was put out for consultation earlier this year. The antisocial task force will 
implement a lot of the proposals in that document, and we welcome the proposals in the bill.”283 

16. The Committee took evidence from the Society of Chief Officers of Environmental Health 
(SCOEH) and Royal Environmental Health Institute of Scotland (REHIS), who both welcomed the 
provisions in the Bill relating to the environment, albeit with some caveats. In evidence, SCOEH 
stated that initially it had reservations regarding the range of environmental proposals contained in 
the Bill and had considered that sufficient legislation was already available to the police in 
Scotland, particularly in relation to addressing noise nuisance. However, SCOEH subsequently 
revised its position, arguing to the Committee that although the police were empowered to take 
action, practical experience showed that they were not actually responding to public complaints 
about noise, due to other work pressures. 

17. The Scottish Children’s Reporter Administration (SCRA) welcomed the proposals in the Bill 
relating to the development of antisocial behaviour strategies and also the specific requirement for 
the Reporter to the Children’s Panel to be consulted on the preparation of these strategies. The 
SCRA also supported the proposal in the Bill that individuals aged between 12 and 15 who had an 
Antisocial Behaviour Order made against them should appear before a Children’s Panel which 
would determine the most appropriate measures to be taken. The SCRA further welcomed the 
proposed power in the Bill for the Principal Reporter to the Children’s Panel to be able to apply for 
a Parenting Order. 

Other means of addressing antisocial behaviour 
18. Some witnesses, whilst welcoming certain elements of the Bill, did raise concerns as to 
whether new legislation was the best means of addressing antisocial behaviour. Glasgow City 
Council suggested, for example, that operating the current statutory arrangements was already 
challenging and that new legislation might represent a distraction— 

“There is a danger that, if we continually legislate for new things and make new things happen, we 
will never have the time to bed down the new things that we are currently doing and that might be 
shown to work… We are constantly in times of reconfiguration of resources and services and we 
might be just about getting it right when we have to move on to something else. There is always 
that danger.”284  

19. This view was supported by the Association of Directors of Social Work who stated that a 
number of the proposals in the Bill could be effectively undertaken through the existing statutory 
framework. A specific example cited by ADSW was the existing legislation on Children's Hearings, 
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which ADSW suggested had sufficient ‘teeth’ and provided sufficient opportunities to apply a co-
operative approach with parents. ADSW argued, more generally, that new legislation “simply 
complicates the picture”.285  

20. A number of witnesses argued that a number of new initiatives had been introduced 
comparatively recently to tackle antisocial behaviour, and these should be given time to ‘bed down’. 
These witnesses suggested that new legislation should only be brought forward if existing 
initiatives had been shown not to work.  

21. Highland Council, for example, pointed to Fast Track Hearings, Youth Court Pilots and 
restorative justice initiatives as being examples of programmes introduced during the last year, 
which it felt needed time to become established and then be evaluated. Highland Council indicated 
that there was evidence that recent initiatives introduced across Scotland were starting to make a 
difference. ADSW also stated that it knew of good examples within local government of agencies 
working together to deal with the issues that affect young people in the community. 

22. Glasgow City Council, Highland Council, and the Association of Directors of Social Work all 
discussed the value of community services which are currently being provided by local authorities. 
In their view, services such as community schools and discounted admissions to sports and leisure 
centres would help tackle the causes of antisocial behaviour, whilst alternative approaches might 
only deal with the problem once it had occurred. Highland Council stated— 

“We are absolutely convinced that if we are to tackle the problem of antisocial behaviour, 
particularly offending behaviour by young people, we must consider positive interventions much 
more and try to modify people’s behaviour.”286 

23. Glasgow City Council highlighted a recent initiative in which a series of cards have been 
issued to young people allowing free access to swimming facilities, and noted that this had led to 
an increase in attendance levels by young people at swimming pools of more than 300 per cent. In 
the view of the Council, a direct correlation can be seen between well-targeted, managed 
diversionary activities and reductions in low-level crime such as vandalism. 

Summary 
24. The Committee received mixed evidence on the question of whether new legislation was the 
best means of tackling antisocial behaviour. A number of organisations considered that the Bill 
contained specific useful new provisions for tackling antisocial behaviour. But the Committee also 
heard views that the policy objective of reducing antisocial behaviour might also be achieved if 
current initiatives were better resourced and new initiatives were given time to ‘bed down’.  

25. The Committee notes that no witnesses expressed an outright opposition to the general 
principles of the Bill, and a written submission from COSLA, which provided the collective position 
of almost all Scotland’s local authorities, stated— 

"COSLA supports the general principles of the Anti-Social Behaviour (Scotland) Bill. It shares the 
Scottish Executive’s desire to address a serious problem that blights too many of Scotland’s 
communities.”287  

26.  The Committee notes that the evidence from witnesses revealed two distinct possible 
approaches to addressing antisocial behaviour. One approach involved tackling the problem by 
focusing on making current initiatives work more effectively, whilst the other approach involved 
addressing the problem through new provisions contained in the Bill. The Committee’s view is 
that there is a place for both these approaches in an overall strategy to address antisocial 
behaviour and that improving current initiatives and introducing new legislation can be 
complementary rather than mutually exclusive approaches. 
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Information sharing and joint working 

Information sharing 
27. The Committee took evidence on the part of the Bill which makes provision for the disclosure 
of information to relevant authorities in order to implement the measures in the Bill.  

28. There was mixed evidence from witnesses on the degree to which current information 
sharing practices had been successful. North Lanarkshire Council indicated that it had experienced 
no major problems with information sharing. Highland Council stated that a protocol had been 
established with the police in relation to information sharing in antisocial behaviour cases which 
had worked effectively, but that there had been some difficulties in relation to the ability of the 
police to release witness statements which were to be used in court. The ADSW expressed its view 
that although information sharing between agencies had improved— 

“There are sometimes problems with people using data protection and confidentiality as a way of 
not sharing information and those should be resolved because it is not helpful to have just part of 
the picture.”288 

29. Glasgow City Council also noted its concern that data protection and confidentiality 
regulations might inhibit information sharing. The Council further commented that obtaining 
agreements to share information such as CCTV footage between agencies was often a complex 
process.  

30. Glasgow City Council also commented that, in many cases, the current legislative framework 
permitted information sharing, but some agencies were not sharing information as effectively as 
they could. The Council noted, for example, that the Crime and Disorder Act 1998 already allows 
chief constables to share information relating to antisocial behaviour with other agencies, but that 
issues had arisen regarding the format and spirit in which this was done in practice. In relation to 
the proposals in the Bill, the Council stated that “even though legislation allows the sharing of 
information, Executive direction would reassure agencies that they can actually share 
information.”289  

31. The Committee notes the importance of quick and efficient information sharing in order to 
tackle antisocial behaviour. In this context, the Committee notes the provision in the Bill which 
would allow Ministers to issue guidance to those bodies providing or receiving information under 
the terms of the Bill. However, the Bill only states that Minister’s “may” issue guidance.290 The 
Committee considers that Ministers should commit themselves to issuing such guidance, 
and that it should make particular reference to data protection regulations, in order to clarify 
current areas of confusion or uncertainty regarding information sharing. The Committee 
considers that this guidance is required immediately, and recommends that it is produced 
regardless of whether or not the Bill is enacted. 

Joint working 
32. All the witnesses stressed the importance of joint working between agencies to deal with 
antisocial behaviour.  

33. The Committee considers that joint working should already be a priority for local government 
agencies, given the provisions of the Local Government in Scotland Act 2003 that place a duty on 
public bodies and local authorities to plan the delivery of local services jointly, in a process of 
community planning. The Act places a specific duty on local authorities to initiate, maintain and 
facilitate such a process in their area. In evidence, Glasgow City Council, Highland Council, North 
Lanarkshire Council, and ADSW all highlighted initiatives being undertaken to improve joint 
working. 
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34. The Committee considers the effective joint working is essential in order to address 
antisocial behaviour and to implement the provisions in the Bill. The Committee calls on the lead 
committee to pursue the issue of joint working with other agencies during its consideration 
of the Bill. 

Other provisions of the Bill 

Noise nuisance 
35. The Bill proposes a number of measures to tackle noise nuisance, such as giving local 
authorities powers to introduce a 24 hours a day noise nuisance service. In evidence to the 
Committee, the Royal Environmental Health Institute of Scotland (REHIS) highlighted some of the 
problems which had occurred in relation to joint working to tackle noise nuisance— 

“One of the problems has been that, up to now, the various agencies have operated almost in a 
vacuum—they have been operating separately. An environmental health officer can sometimes be 
dealing with a case of noise nuisance only to find out that the police are dealing with the same case 
and have been dealing with it for a long time, unknown to the EHO. There are various instances of 
agencies not working in co-operation with one another.”291 

36. However, both REHIS and the Society of Chief Officers of Environmental Health (SCOEH) 
indicated that some improvements had taken place in joint working arrangements and liaison 
between environmental health officers and the police. A current problem highlighted by SCOEH 
was that if the proposals in the Bill in relation to noise nuisance services were enacted— 

“the [environmental health] profession does expect problems with staffing. There is a dire shortage 
of environmental health officers throughout Great Britain”.292 

37. While SCOEH noted that Environmental Health Officers themselves might not necessarily be 
required to investigate noise nuisance under the proposed legislation, it considered that staff 
carrying out this role must have suitable skills. In the opinion of SCOEH, the suggestion in the Bill’s 
policy memorandum that community wardens could investigate noise nuisance would not be 
workable, as community wardens lack the required skills. COSLA stated that the lack of suitably 
skilled staff to investigate noise nuisance “presents a real resource obstacle to this welcome 
element of the legislation being implemented in practice.”293 The Committee draws this concern 
to the attention of the lead committee. 

Powers to register private landlords 
38. The Bill proposes that a local authority would be able to designate registration areas where 
there is a persistent problem with antisocial behaviour associated with the private rented sector. 
The explanatory notes state that the aim of the registration powers would be to reduce or prevent 
antisocial behaviour within certain specified areas. North Lanarkshire Council welcomed the 
powers in the Bill, and stated in evidence— 

“We want to make registration a positive step. Some landlords may see it as negative, but we must 
reverse that perception. We must show landlords that they are becoming part of the wider picture 
and have a bigger role to play.”294  

39. The Committee agrees with these sentiments but considers that local authorities should 
have access to the necessary resources in order to operate registration schemes properly. 
Glasgow City Council, for example, noted that the schemes would have resources implications, 
and that these might increase as more people became aware of the new powers in the Bill. The 
Committee also notes that the Bill only states that local authorities “may” designate registration 
areas. The Committee did not receive specific evidence on this provision in the Bill, but considers 
that there may be merit in local authorities being “required” in the Bill to designate such schemes. 
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The Committee therefore recommends that the lead committee considers this possibility 
further. 

Fly-tipping and littering 
40. The Bill proposes to make the fixed penalty powers currently applicable to littering offences 
available to local authorities in order to tackle minor fly-tipping cases. In evidence, Glasgow City 
Council welcomed these proposals, but suggested that local authority officers might not have 
sufficient status or credibility among the public to issue fixed penalty notices effectively. The 
Council told the Committee it had seconded a police officer to work with local authority officers in 
order to address such concerns.  

41. The Society of Chief Officers of Environmental Health (SCOEH) and Royal Environmental 
Health Institute of Scotland (REHIS) both welcomed the new powers in the Bill to allow the police to 
be able to issue fixed penalty notices for littering and less serious fly tipping offences, and SEPA 
officers for fly-tipping offences. However, both organisations questioned whether the police would 
use these powers in practice.  

42. Highland Council noted that its large area meant that it would be difficult to catch someone in 
the act of fly-tipping in order to issue a fixed penalty notice. SCOEH and REHIS also took issue 
with the requirement in the Bill that officers will need to see a person fly-tipping in order to issue a 
notice, and considered that the Bill should be amended to allow action based on the evidence of 
the fly-tipping itself. The Committee recommends that the lead committee should consider 
whether there is merit in the suggestion that officers should be able to issue notices when 
they have a reasonable cause to believe that fly-tipping has occurred, and not just when 
they have witnessed an offence taking place. 

Sale of spray paint to under 16s 
43. The Bill proposes to make it an offence to sell spray paint to children aged under 16, and the 
Bill’s policy memorandum suggests that this would help control and reduce the misuse of spray 
paint by children.  

44. In evidence, this proposal received broad support, with REHIS suggesting, for example, that 
such a measure would lead to “marked improvements” in relation to the problem of the use of spray 
paints by under 16s.295 However, some local authorities indicated that enforcing this ban might be 
difficult and would require additional resources. The Committee also notes that Moray Council 
provided written evidence which suggested that significant levels of graffiti was created by 16 and 
17 year olds. The Committee did not receive any other evidence on this issue and so has not taken 
a view on this issue.  

45. Highland Council raised the issue of test purchasing, and indicated that it might not be 
possible, under current regulations, for a local authority to use children under 16 to test whether or 
not retailers are enforcing the ban on the sale of spray paints. The Committee understands that the 
Executive has been piloting test purchasing in four areas in Scotland, and it is hoped a report of the 
pilots will be available in February or March 2004. The Committee considers that test 
purchasing could be a useful mechanism for the enforcement of new regulations on the sale 
of spray paint, and calls on the lead committee to consider this issue further. 

Rural local authorities 

46. The Committee took evidence from Highland Council on the particular impact that the Bill 
might have on rural local authorities.  

47. The Council told the Committee that its remote location meant that it was difficult to attract 
social workers, and this currently affects the provision of some services such as the implementation 
of supervision requirements following Children’s Panel decisions. The Council also noted that the 
large area administered by the Council might create other difficulties in relation to certain provisions 
in the Bill. For example, a 24 hour noise nuisance service based in Inverness, would not be able to 
investigate effectively a disturbance created by a party in Thurso. Highland Council also pointed 
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out that the nearest secure accommodation facility for youth offenders was situated 120 miles 
away.  

48. In general, the Council commented that— 

“The biggest problem for us is that the Executive is providing solutions that are not appropriate to 
Highland. We have heard the representatives from Glasgow City Council. …We will not be able to 
deal with antisocial behaviour in the same way as those councils can…. “296 

49. Highland Council noted, for example, that some urban local authorities had been able to pool 
staff to create an ‘antisocial behaviour team’ in order to take advantage of the proposals in the Bill. 
According to the Council, it would be difficult for such a team to be created and located centrally in 
the Highlands. 

50. The Committee acknowledges these concerns, and considers that the Bill must allow 
sufficient flexibility to take account of the particular circumstances affecting rural local authorities. 
However, the Committee received evidence that some provisions in the Bill, such as those 
relating to fly-tipping and noise nuisance, might be difficult to implement in rural areas, and 
the Committee draws this to the attention of the lead committee. 

Resource implications of the Bill 

51. The Committee notes that a number of witnesses expressed concern at the level of 
resources available both to support recent initiatives for tackling antisocial behaviour and to support 
the new initiatives proposed in the Bill. The Committee explored these points with witnesses.  

52. In doing so, however, the Committee acknowledges the particular role of the Finance 
Committee. The Finance Committee is required to report to the lead committee on the financial 
memorandum accompanying the Bill. The Finance Committee took detailed oral evidence from 
COSLA as part of this role, and this Committee would not want to duplicate this work. However, the 
Committee draws the lead committee’s attention to the general point made by COSLA in a written 
submission that— 

“COSLA’s basic requirement of any new legislation is that any new duties or burdens on local 
authorities are adequately resourced… 

In the longer-term, the provisions of the Bill and implementation of Anti Social Behaviour Strategies 
will have financial implications beyond the two year period for which funding has been allocated.”297  

53. Various witnesses to the Local Government and Transport Committee highlighted the 
financial implications of the Bill for local authorities. The written submission from the North 
Lanarkshire Council Anti Social Behaviour Task Force, for example, identified proposals such as 
the introduction of Antisocial Behaviour Orders for children under 16, the establishment of 
Parenting Orders and Community Reparation Orders, and the ban on the sale of spray paint to 
children, as all having resource implications for the Council.  

54. The Committee also heard some views expressed by witnesses that limitations on resources 
had implications for funding recent initiatives to tackle antisocial behaviour. Highland Council 
stated, for example, that— 

“it would support additional investment in making existing mechanisms work better before new 
measures are introduced”298 

55. In oral evidence, Glasgow City Council noted the difficulties that were faced in delivering 
recent initiatives relating to young people, and a representative commented— 
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“Matt Forde [Head of Community Services at Glasgow City Council] will confirm that Glasgow is 
experiencing acute shortages in social work staff. In some areas, we are already finding it difficult 
to deliver on our statutory requirements.”299 

56. Glasgow City Council noted, for example, that there has been a long-standing frustration at 
limitations on the resources available in relation to the Children’s Hearing System once it has been 
decided that a young person needs intervention. In the view of the Council, this frustration would 
continue under the new arrangements proposed in the Bill unless new services are put in place, 
and the focus was shifted away from simply reform of processes.  

57. The current shortage in social workers was highlighted by a number of witnesses, most 
notably the ADSW, who stated that “the staffing problems that social work departments face at the 
moment cannot be underestimated.”300 The Scottish Executive has, however, itself acknowledged 
the pressures on social work departments, and the Minister for Education and Young People 
recently spoke of the need “to ensure that there are sufficient and well-trained social workers to 
meet current and projected needs”301. 

Summary 
58. The Finance Committee will consider in detail the resource implications of specific provisions 
in the Bill, and whether the concerns expressed by specific local authorities and COSLA are 
justified. This Committee has noted, in particular, concerns which have been expressed regarding 
shortages of key staff such as social workers and environmental health officers, and draws the 
attention of the lead committee to the evidence it received. It is clear to this Committee that local 
authorities must have access to appropriate levels of financial and staffing resources if they 
are to carry out their new responsibilities under the Bill.  

59. The Committee considers, however, that the proposed Bill should be considered on its own 
merits and should be judged on its overall likely effectiveness, rather than simply on its resource 
implications. The Committee also notes the possibility that if the Bill is enacted and is successful in 
its objective of reducing antisocial behaviour, there may be less pressure on the resources of 
agencies which have a role in addressing such behaviour. 

60. Ultimately, it is the responsibility of the lead committee to take a view on the overall merits of 
the proposed legislation. However, this Committee recommends that, regardless of whether 
the Bill is enacted, there should be an examination of issues relating to the resourcing and 
implementation of existing antisocial behaviour schemes. 

CONCLUSION 

61. The Scottish Executive envisages that local government will play a central role in taking 
forward the proposals in the Antisocial Behaviour etc. (Scotland) Bill. The Committee took evidence 
from various local government bodies, and found that many provisions in the Bill were welcomed. 
However, there were mixed views on some issues, such as whether new legislation should be 
made a priority or whether resources should instead be focused on making recent initiatives work 
more effectively. Some witnesses also raised issues regarding the resource implications of new 
initiatives contained in the Bill, and the extent to which certain provisions in the Bill would operate 
effectively in rural areas. But there was a consensus that antisocial behaviour was a significant 
problem affecting some communities and that it needed to be tackled more effectively. 

62. In this report, the Local Government and Transport Committee has highlighted important 
issues raised in evidence relating to the local government aspects of the Bill. The Committee 
therefore draws this report to the attention of the Communities Committee, as the lead committee 
on the Bill. 
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Finance Committee 
 

Report on the Financial Memorandum of the Antisocial Behaviour etc. (Scotland) Bill 
 
The Committee reports to the Communities Committee as follows— 
 

Background 

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must consider and 
report on the Bill’s Financial Memorandum at Stage 1.  In doing so, it is obliged to take account of 
any views submitted to it by the Finance Committee. 

2. This report sets out the views of the Finance Committee in relation to the Financial 
Memorandum published to accompany the Antisocial Behaviour etc. (Scotland) Bill, for which the 
Communities Committee has been designated by the Parliamentary Bureau as the lead committee 
at Stage 1. 

Introduction 

3. At its meeting on 9 December 2003, the Finance Committee took oral evidence on the 
Financial Memorandum from— 

Stephen Fitzpatrick, Community Resourcing Team Leader, and Margarita Morrison, Corporate 
Adviser, COSLA 

 
Ed Morrison, Director of Finance, and Jackie Robeson, Head of Practice, Scottish Children’s 
Reporter Administration (SCRA) 

 
4. At its meeting on 20 January 2004, the Committee heard oral evidence from— 

Alisdair McIntosh, Head of Antisocial Behaviour Division; Michael Kellet, Antisocial Behaviour Bill 
Team Leader; Rachael Gwyon, Head of Youth Justice and Children's Hearing Division and Bill 
Barron, Head of Police Regulations and Resource Branch, Scottish Executive 
 
5. In addition to the oral evidence heard, the Committee considered written evidence submitted 

by the Scottish Legal Aid Board (SLAB); Association of Chief Police Officers in Scotland 
(ACPOS); the Scottish Federation of Housing Associations (SFHA); the Scottish Children’s 
Reporters Administration (SCRA); Shelter Scotland; the Crown Office and Procurator Fiscal’s 
Service (COPFS); the Scottish Churches Social Inclusion Network; the Scottish Court Service 
(SCS); Scottish Executive officials and COSLA.  The Committee also received further written 
evidence from Scottish Executive officials following their appearance before the Committee.  
These submissions are reproduced at Appendix 1. 

 
6. The Committee would like to express its gratitude to all those who took the time to provide 

evidence in relation to this Financial Memorandum. 

Financial Memorandum 

7. The Financial Memorandum published to accompany the Bill sets out the projected financial 
implications of the Bill’s implementation.  The Financial Memorandum states that the provisions 
of the Bill should be seen within the Scottish Executive’s wider antisocial behaviour strategy and 
states that it has made available £65 million over the next two years to implement its strategy.  

8.  In evidence, the Committee heard that the £65 million is made up of: 

•  £35 million to cover the implementation of the Antisocial Behaviour etc. (Scotland) Bill 
and; 
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• a £30 million fund which will be used to support wider antisocial behaviour initiatives for 
2004-06 and which has not been allocated as yet.    

9. A previously allocated £30 million ‘Building Strong, Safe and Attractive Communities’ fund for 
2004-05 has already provided some funding for community wardens and other local initiatives.  
This money was announced and allocated prior to the introduction of the Bill and, therefore, was 
not considered in detail in assessing the implementation of this Bill. 

10. In its evidence to the Committee, the Scottish Executive stated that an element of the £30 
million yet to be allocated will be available to local authorities and their community planning 
partners to develop and implement antisocial behaviour strategies. 

11. Whilst the Committee acknowledged that a substantial amount of information was made 
available in the Financial Memorandum, the Committee had concerns that little detail was 
available about the £30 million and how it would be used to implement the measures contained 
in the Bill. 

Summary of Evidence 

Antisocial Behaviour Orders  
12.  The Bill seeks to extend the use of Antisocial Behaviour Orders (ASBOs) to 12 to 15 year olds, 

and the Financial Memorandum estimates that fewer than 100 applications of this kind will be 
made per year.  ASBOs are one of a range of tools that local authorities and registered social 
landlords (RSLs) can use to tackle antisocial behaviour. 

13. In giving evidence, COSLA questioned the projected costs associated with applying for 
ASBOs.  The Financial Memorandum states that “the average cost of an ASBO was just over 
£2,000, but costs varied between £500 and £6,500”302.  In their evidence, COSLA emphasised 
the difficulties in estimating the average costs of ASBOs, but asserted that the costs were more 
often between £5,000 and £20,000.303 

14. In oral evidence to the Committee, the Scottish Executive asserted that the main reason for the 
discrepancy between the two sets of figures was due to the hourly rate charged by solicitors 
used in COSLA’s calculations304.  COSLA’s estimates were based on a nominal rate for a local 
authority solicitor in Edinburgh at £110 an hour, which the Scottish Executive stated is much 
higher than the hourly rate in many other local authorities.  The Committee was told that, for 
comparison, the rate in Dumfries and Galloway Council was £35.20 or £44, depending on the 
seniority of the solicitor. 

15. Whilst the Committee accepts that variations in solicitors’ fees may account for some disparity 
between the costs for applying for ASBOs, it does not accept that the discrepancy between the 
two sets of figures can rest on that alone.  The Committee remains concerned that, even 
allowing for higher Edinburgh costs to be balanced out by lower solicitors’ fees in other local 
authority areas, the difference between the average costs given in the Financial Memorandum 
and COSLA’s submission is not fully reconciled.  In addition, the Committee believes that it 
would have been more informative for a range of costs to be included in the Financial 
Memorandum to acknowledge the differing regional impact of solicitor fees on ASBO costs.   

16. In evidence to the Committee, the Scottish Executive acknowledged that it did not formally 
consult with COSLA on the Financial Memorandum although it did base some of the Financial 
Memorandum figures on local authority returns305.  Further to this, the Scottish Executive 
commissioned research from the University of Stirling into ASBOs.  
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17. The Committee questioned the Scottish Executive further on its consultation process and was 
dismayed to hear that it was not Scottish Executive policy to consult stakeholders specifically on 
the Financial Memorandum associated with Bills. The Committee is concerned that that this 
apparent omission in the consultation process has enabled two widely differing costs to be 
brought forward to the Committee.  

18. In its submission, the Scottish Federation of Housing Associations (SFHA) highlighted the lack 
of funding available to housing associations and RSLs in making an application for ASBOs.  
Housing associations were given the right to apply for ASBOs in the Criminal Justice (Scotland) 
Act 2003. 

19. The SFHA raises concerns that this lack of funding will require housing associations to fund all 
ASBO applications themselves and through higher rents for tenants.  The SFHA argues that this 
will lead to housing association tenants paying twice for applications for ASBOs: once through 
local taxation, and again through their rent to their own housing association who have a role in 
tackling antisocial behaviour and whom may use ASBOs in this context.  As housing 
associations may be reluctant to incur substantial additional costs which will result in increased 
rents, the SFHA argues that housing associations are less likely to use ASBOs as a mechanism 
to address antisocial behaviour. 

20. Scottish Executive officials responded to these concerns stating that the Scottish Executive 
only funds new duties created in legislation, not an extension of existing powers306. 

21. Further to this, the Scottish Executive stated that at present local authorities receive no specific 
funding to enable them to utilise ASBOs and, as the Bill seeks to extend this current power, 
additional funding has not been provided for local authorities in the Financial Memorandum for 
these additional ASBO applications.  The Financial Memorandum does, however, provide £4 
million for 2004-05 and £9 million for 2005-06 for local authorities to provide the expected 
supporting programmes for these additional ASBOs. 

22. Despite these reassurances, the Committee remains concerned that RSLs who will have a role 
in tackling antisocial behaviour, including taking part in mediation, will not have the same 
opportunity as local authorities to draw down funding to cover any costs.  Given that the only 
way RSLs can recover any costs of tackling antisocial behaviour is through increasing the rent 
charges to their tenants, the Committee is also concerned that these arrangements may reduce 
the likely utilisation of ASBOs by RSLs. 

23. Concerns were raised by the Association of Chief Police Officers in Scotland (ACPOS) in 
relation to the costs on the police service by the extension of ASBOs.  ACPOS argues that most 
local authorities are establishing multi agency antisocial behaviour strategy units (ASBSUs) in 
order to provide a co-ordinated approach to tackling antisocial behaviour and that the 
secondment of a police officer to these has been seen as vital in their success.  Although some 
local authorities have already applied for funding for a secondment from the £30 million 
‘Building Strong, Safe and Attractive Communities’ fund, the Financial Memorandum does not 
allocate any additional money to enable all ASBSUs to employ a police officer.  ACPOS 
estimates that it would cost the police service £960,000 a year to fund these secondments 
themselves (minus the costs of any secondments already met from the ‘Building Strong, Safe 
and Attractive Communities’ fund). 

24. During their oral evidence, Scottish Executive officials argued that the Bill does not confer a 
new power on the police service as police officers may not be required to participate in the 
ASBSUs and, thus, the Scottish Executive is not required to provide funding for this307.  In 
addition, local authorities may apply to the (as yet unallocated) second £30 million fund in order 
to fund a police secondment. 

25. The Committee remains concerned that funding is not identified within the Financial 
Memorandum for measures perceived to be necessary for the success of the Bill.  During oral 
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evidence from Scottish Executive officials, the Committee repeatedly heard that local authorities 
would have the opportunity to apply for additional funding from the £30 million fund.  The 
Committee is anxious that the Scottish Executive is placing considerable emphasis on this £30 
million fund to support aspects of its antisocial behaviour strategy brought in by the Bill.  A £30 
million fund is a significant amount, but as the Committee is unsure of how many agencies will 
be given the opportunity to apply to it for additional funding, the Committee recognises that, 
should agencies enthusiastically take up the options provided for in the Bill, it may prove 
inadequate. 

26. A further concern was that the Committee was not given the information on the criteria which 
would be used in dealing with applications to this funding in order to implement measures 
contained within this Bill. 

27. During the Committee’s consideration of the Financial Memorandum, Members highlighted the 
limited use made of ASBOs by local authorities under the current legislation.  Wendy Alexander 
stated: 

“The anecdotal evidence is that local authorities simply refuse to use the orders to tackle 
antisocial behaviour because the costs that are associated with pursuing cases involving 
ASBOs are too high” 

28. The Committee was keen to seek reassurances from the Scottish Executive that this has been 
addressed in the Bill.  Scottish Executive officials responded to this concern saying that there is 
evidence that these issues have been addressed, partly through the use of interim ASBOs308.   

Noise Nuisance 
29. The Bill seeks to provide local authorities with the power to implement a noise nuisance service 

in their area for up to 24 hours a day, seven days a week.  The Bill envisages that local 
authority officials (specifically recruited environmental health workers and community wardens), 
as well as police officers, will have the powers to issue warnings and fixed penalty notices 
(FPNs) to those who fail to comply with noise regulations.  The Financial Memorandum 
estimates that £2.5 million will be sufficient to cover these provisions, based on mainly urban 
local authorities providing the full 24 hour service. 

30. In evidence, COSLA questioned the assumption made in the Financial Memorandum that not 
all local authorities would implement a night noise service.  Based on discussions with the 
Society of Chief Environmental Health Officers for Scotland (SOCEHOS), COSLA believes all 
local authorities are anticipating some form of up-take, with some authorities doing so in 
partnership with each other.  On this basis, COSLA suggests that £3.84 million would be a more 
suitable amount to cover this provision. 

31. Furthermore, the Committee questioned the Scottish Executive’s position that night time noise 
services would not be required in rural areas, as noise offences were not restricted to towns and 
cities.  The difficulties and higher transport costs of covering a larger local authority area could 
make providing a service in rural areas more expensive. 

32. In view of this, the Committee welcomed the assurances from Scottish Executive officials that 
any additional costs above the £2.5 million could either be sought from the £30 million fund or 
will be met by Ministers who “are committed to providing a night-time noise service and will 
ensure that the funding is provided for the services that local authorities want to deliver”309. 

33. The Committee felt again, however, that a more accurate estimate could have been made in 
the Financial Memorandum had the Scottish Executive consulted more extensively with COSLA 
and other affected organisations prior to the drafting of the Financial Memorandum. 

                                            
308 Kellet, Official Report, 20 January 2004, col 824. 
309 Kellet, Official Report, 20 January 2004, col 836. 
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Fixed Penalty Notices 
34. Part 11 of the Bill endeavours to give the police service an additional power to issue fixed 

penalty notices (FPNs) for low-level antisocial offences.  The Scottish Executive plans to pilot 
the use of FPNs and has allocated £150,000 for this. The Scottish Executive believes that the 
option of FPNs for the police will result in cost and time savings and reduce some of the burden 
on the court system.    

35. In its submission, ACPOS questioned the expected savings from the use of this measure.  
Using figures from an FPN pilot in the West Midlands, ACPOS argued that Strathclyde Police 
calculated that their use would necessitate 468 additional working days to meet the 
administrative demands of the system.  Across the whole of Scotland, ACPOS argued that this 
would result in recurring costs of £105,000. 

36. In evidence, Scottish Executive officials argued that, despite the additional administrative work, 
the police service would still make time savings due to the reduced amount of time officers 
would be required to attend court hearings310.  As officials were unable to produce specific data 
from the West Midlands pilot to substantiate this whilst giving oral evidence, the Committee was 
concerned that the time saved from court appearances would not balance out all the costs 
incurred due to the increased administrative workload.   

37. In subsequent written evidence, Scottish Executive officials stated that the West Midlands pilot 
generated an income of just over £110,000 from FPNs, and resulted in a time saving of 154 
minutes per FPN, with an associated cost saving of £170,000.  Whilst welcoming these 
projected savings, the Committee is unsure whether this amount includes the increased costs 
for administrative work. 

38. The Committee notes with concern that it is being asked to agree to the financial implications 
of this part of the Bill, without having sufficient information on the costs relating to it and that the 
Parliament will not be given an opportunity to make a more informed comment at a later date on 
the costs or savings which will be identified during the pilot.   

Funding Information Provided in Financial Memorandum 
39. As previously suggested, the Committee experienced confusion during its initial consideration 

of the Financial Memorandum in reconciling the costs which fall under the Bill and the 
associated costs which are being funded from other resources within the £65 million allocation 
for the Scottish Executive’s antisocial behaviour strategy.   

40. Given that the Scottish Executive states that the measures contained in the Bill should be 
considered in the context of the Executive’s wider antisocial behaviour strategy, the Committee 
would have found it extremely helpful if the Financial Memorandum had placed the financial 
implications of the Bill within the wider funding context and if an explanation of the funding 
(similar to that provided in the Scottish Executive’s later submission) had been included. 

41. The Committee heard at various points in evidence from Scottish Executive officials that many 
elements are not to be funded via the Bill, but that agencies would have the opportunity to apply 
to a £30 million fund.  This makes it difficult for the Committee to scrutinise the full financial 
implications of the Bill.  The Convener stated: 

“One of the problems for us is that, in policy terms, the Executive is emphasising the 
importance of the Bill and the associated delivery, whereas you are saying that the cost of 
the Bill’s implementation will be limited but that other moneys that will follow from the Bill and 
other legislation will deliver the desired effect.  There is not a contradiction but a disjuncture 
between those two approaches, which gives us a bit of difficulty”311 

                                            
310 Barron, Official Report, 20 January 2004, col 817. 
311 McNulty, Official Report, 20 January 2004, col 821. 
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Recommendations 

42. The Committee is concerned by various issues which have been highlighted through their 
consideration of the Bill. 

43. The Committee welcomed the Scottish Executive’s assurances that interim ASBOs addressed 
some of the previously identified time and cost difficulties in applying and recommends that 
the Scottish Executive continue to monitor this issue in order for ASBOs to become an 
effective mechanism to address antisocial behaviour in Scotland.   

44. The Committee regrets that the Scottish Executive did not consult all the bodies that would be 
affected by the Bill whilst it was drafting the Financial Memorandum.  Given the implicit role 
local authorities and RSLs play with regard to ASBOs, the Committee feels these organisations 
would have been best placed to provide the data on which to base the financial assumptions 
given in the Financial Memorandum.  Of the submissions received by the Committee, it was 
those agencies who the Scottish Executive did not directly consult during the drafting of the 
Financial Memorandum who had the greatest concerns regarding its estimates.  The difference 
between the Scottish Executive’s and COSLA’s costs projections for applications for ASBOs is 
an example of this.  The Committee recommends that, in future, the Scottish Executive 
consults organisations affected by proposed legislation as part of the drafting process of 
Financial Memoranda.  

45. The Committee felt hindered in its role of scrutinizing the Financial Memorandum by the 
reliance of many of the duties set out in the Bill on separate funding, rather than being funded 
directly through the Financial Memorandum.  As the Committee was given little information on 
this separate £30 million funding and, specifically, no data on how many agencies will have a 
call on this money, it experienced difficulties in considering the adequacy of the funding 
provisions.  The Committee, although content with the commitments given by Scottish 
Executive officials that additional funding would be provided if required, would 
recommend that the Communities Committee secure a similar commitment to fund any 
shortfall from the Minister for Communities.  Furthermore, the Committee recommends 
that, in drafting future Financial Memoranda for Bills introduced to fulfil part of a wider 
strategy, the Scottish Executive provide specific information on the sections of the wider 
funding provisions which will be specifically available for implementing the Bill. 

46. With regard to the FPN pilot, the Committee remains concerned that it is being asked to report 
on a provision without sufficient information on the expected costs and savings.  It 
recommends that the Communities Committee seek further information to satisfy itself in 
this regard. 

47. The Committee is concerned that Financial Memorandum only sets out funding for the Bill up 
to 2006.  The Committee was informed by Scottish Executive officials that funding beyond this 
point will be allocated through the forthcoming Spending Review 2004, which will set out new 
spending plans for 2006-08.  The Committee is concerned over the uncertainty 
surrounding the long term funding of the specific measures contained in the Bill and 
recommends that the Communities Committee seek assurances from the Minister for 
Communities that the Scottish Executive’s antisocial behaviour strategy and the 
provisions established through the Bill will receive sufficient funding beyond 2005-06. 
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Subordinate Legislation Committee 

 
Antisocial Behaviour etc. (Scotland) Bill 

 
Delegated Powers Scrutiny 

 
Stage 1 Report 

 
 
1. The Subordinate Legislation Committee considered the delegated powers provisions in the  
Antisocial Behaviour etc. (Scotland) Bill at its meetings on 27th January, 10th and 24th February 
2004.  The Committee submits this report to the Communities Committee, as the lead committee 
for the Bill, under Rule 9.6.2 of Standing Orders. 
 

Antisocial Behaviour etc. (Scotland) Bill 

Report of the Subordinate Legislation Committee 

On Delegated Powers Provisions 
 

Stage 1 
 

Committee remit 
2. Under the terms of its remit, the Committee considers and reports on proposed powers to make 
subordinate legislation in particular Bills or other proposed legislation and on whether any proposed 
delegated powers in particular Bills or other legislation should be expressed as a power to make 
subordinate legislation. 
 
3. The term “subordinate legislation” carries the same definition in the Standing Orders as in 
the Interpretation Act 1978.  Section 21(1) of that Act defines subordinate legislation as meaning 
“Orders in Council, orders, rules, regulations, schemes, warrants, bye-laws and other instruments 
made or to be made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make statutory instruments as 
such contained in a Bill but also all other proposed provisions conferring delegated powers of a 
legislative nature. 
 
Background 
4. The Bill, consisting of 13 parts, introduces a variety of measures intended to tackle 
antisocial behaviour more effectively.  It contains a range of provisions in the areas of justice, the 
environment, housing and child welfare, all of which are linked to tackling antisocial behaviour and 
improving the quality of life of ordinary members of the community.  Somewhat similar provisions 
were enacted for England, Wales and Northern Ireland in the Anti-social Behaviour Act 2003. 
 
5. As normal, the Bill’s Accompanying Documents describe in full the provisions of the Bill and 
the policy considerations underpinning them.  In addition, the Executive has supplied the customary 
memorandum for the assistance of the Committee in its consideration of the delegated powers 
contained in the Bill.   The memorandum is reproduced at Appendix A to this report. 
 
Delegated powers 
6. The Bill contains, in all, 23 powers to make subordinate legislation, many of which seemed 
to the Committee unexceptionable as delegations of legislative power.  However, there were 
several points to which the Committee gave particular attention as reported below. The Committee 
has also been aware of the Report of the House of Lords Delegated Powers and Regulatory 
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Reform Committee (“the Delegated Powers Committee”) on the delegated powers in the English 
Act312.    
 
7. In addition to the powers to make delegated legislation as such, the Bill also contains a 
large number of other delegated powers such as powers to issue directions of various kinds and 
powers to issue guidance.  The Bill does not provide for the exercise of any of these powers to take 
any legislative form or to be subject to Parliamentary scrutiny and they are not discussed in the 
Executive’s memorandum.  However, some at least appeared to the Committee to have a degree 
of legislative effect going beyond simple matters of administration.   The Committee also therefore 
considered these powers and reports below.   
 
8. Having considered the following provisions with the assistance of the Executive’s 
memorandum the Committee approves them without further comment: sections 3(3), 14(2), 23(2), 
66(3) 68(2)(b), 76(3), 89 and 103(4). 
 
Part 1   Antisocial Behaviour Strategies 
 
Section 1  Antisocial behaviour strategies 
Section 2  Directions: registered social landlords 
 
Background 
9. Section 1 obliges a local authority, in consultation with the chief constable, to prepare and 
publish a strategy for dealing with antisocial behaviour in the authority’s area. 
 
10. In terms of subsection (8), in exercising their functions under this section, local authorities 
and chief constables are to have regard to any guidance issued by the Scottish Ministers.  Before 
issuing any guidance, Ministers must consult with such persons as they see fit.  The guidance is 
not subject to any further scrutiny. 
 
Report 
11. As this is not a power to make subordinate legislation as such, it is not mentioned in the 
Executive’s memorandum.  Nevertheless, the Committee considered whether it is an acceptable 
delegation as it stands or whether the guidance issued under the delegation might require more 
formal scrutiny by the Parliament. 
 
12. The Committee therefore asked for further explanation of the interaction between these 
sections, specifically subsections 1(3)(c) and 1(10) and section 2.  As drafted, it was not clear to the 
Committee the extent to which the placing of obligations on the various individuals and bodies 
envisaged amounted to an exercise of administrative power suitable to a direction-making power or 
to a more general power and therefore more legislative in nature. 
  
13. Section 2(2) seemed to the Committee to suggest that the directions may have a more 
general effect, which might indicate that the power is legislative in character.   The Committee 
asked the Executive to explain how it proposes to use the power. 
 

14. In its response, reproduced at Appendix 2, the Executive gave a general background to the 
policy behind these provisions and an indication of how it is intended they will work.  As regards the 
direction-making power in section 1(10), the Executive states that it proposes to take a power to 
issue directions because the directions are likely to be localised in nature.  It also observes that 
there are no sanctions for breach of a direction. 
 

15. The Committee accepts that if instructions are to be given on an individual and localised 
basis to bodies carrying out statutory functions then to do so by way of directions would not seem 
inappropriate.   However, the Committee observed that the power in section 1(10) is not so limited.  
It could be interpreted as a power to give directions on a general basis and would also allow 
                                            
312 See the Twenty Third Report for Session 2002-2003 of the House of Lords Select Committee on 
Delegated Powers and Regulatory Reform, available on the UK Parliament website at: 
http://www.publications.parliament.uk/pa/ld200203/ldselect/lddelreg/144/14401.htm 
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directions to be given to any person, including a private individual.  The Committee recalled that 
this section is to be read with section 106 on which the Committee had some concerns (whilst 
recognising that, for the most part, consideration of section 106 fell outwith its remit).   
  
16. Section 106(3) provides that the Ministers can issue guidance to any person who must or 
may provide or who provides or receives information for the purposes of the Bill and any person 
who is a relevant authority must have regard to the guidance.  While, therefore, it may be that there 
is no sanction as such for failure to comply with a direction under section 1(10), so far as a relevant 
authority is concerned, there seems to the Committee to be a compulsitor of sorts.  There is, 
however, no such compulsitor in the case of a private individual or community body, which seems 
raise questions as to the point of the direction-making power in section 1(10).  
 
17. To explore further the Executive’s thinking on section 1, the Committee asked the 
Executive to clarify the interaction between that section and section 106.  It was not clear to the 
Committee why, whilst section 1 appears to place a requirement on all the bodies and individuals it 
mentions, section 106(3) restricts the requirement to have regard to the guidance to the relevant 
authorities listed in 106(2).  The Committee asked why the requirement in 106(3) is not instead 
placed upon the bodies and individuals mentioned in section 1.   
 
18. The Executive’s response, reproduced at Appendix 3, stated that the strategy under 
section 1 will cover issues relating to setting out how information-sharing should be working at the 
local level.  It does not give any power to share that information.  Section 106 is generally about 
empowering persons to disclose and share information with the relevant authorities, namely local 
authority, chief constable and registered social landlords. There is therefore no direct link between 
section 106 and section 1. 
 
19. Nevertheless, the Executive noted that subsection 106(3) gives Ministers a power to issue 
guidance in relation to the provision and receipt of information.  That guidance would apply to all 
persons giving or receiving information under the Act.  However, only the relevant authorities must 
have regard to the guidance.  The Executive agreed, on reflection, that it would be sensible to 
provide simply that all those providing and receiving information should have regard to guidance 
issued by Ministers under section 106 and will bring forward appropriate amendments at Stage 2 to 
give effect to this. 
 
20. The Committee therefore notes the Executive’s undertaking to bring forward 
amendments to this section, drawing it to the attention of the lead committee.  This 
Committee will consider the position further after Stage 2 of the Bill and in light of those 
amendments. 
 
21. As regards the direction-making power in section 2(2), although the Executive has given a 
full explanation of how it is envisaged the power will be used, it does not claim that the power will 
never be used on a general basis.  There is an expectation that it will be used only locally but not a 
guarantee that it will always be so used.  Furthermore the power as drafted expressly allows it to 
be exercised generally as well as specifically.   Nevertheless, in the context, the Committee is 
prepared to accept the section as drafted and so reports to the lead committee.   
 
Part 3  Dispersal of groups 
 
Section 20   Guidance 
Section 21  Directions 
 
Background 
22. Section 20 confers a wide power on the Scottish Ministers to issue guidance as to the 
exercise of the powers conferred by Part 3 of the Bill and such other matters as they see fit.   The 
Committee noted that there is no obligation on, only a power given to, Ministers to issue any 
guidance.  The Committee also noted that the equivalent English Act combines this power and (to 
a certain extent) the power contained in section 21 as a power to issue a code of practice.  In the 
case of the English Act, however, the code of practice is to be laid before Parliament. 
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23.   The Committee was inclined to share the concern of the Joint Committee on Human 
Rights at Westminster that there is no positive duty to issue, in that case, a code of practice as 
some form of guidance to chief constables as to the exercise of the powers seemed essential.  The 
Committee asked the Executive for its views on whether Scottish Ministers should be under a 
similar obligation to make guidance and whether there is a case for laying that guidance before the 
Scottish Parliament. 
 
24. The section 21 power gives Scottish Ministers a power to issue directions to persons 
(including constables) exercising powers conferred by Part 3 of the Bill.  A person given such a 
direction must comply with it. 
 
Report 
25.   It appeared to the Committee that, under section 21 as drafted, it would be open to 
Ministers to issue general directions and that such directions may be legislative in effect.  The 
Committee also expressed some concern that the power would allow operational directions to be 
given to the police although this is more a matter for the lead committee. 
 
26. In so far as such directions may be of general effect, it seemed to the Committee that there 
is a case for their being made by regulation or order in the form of a statutory instrument subject to 
some form of parliamentary scrutiny.  If directions are to be preferred, then, at the very least, there 
would seem to be a need to lay them before the Parliament.   The Committee asked for the 
Executive’s views. 
 
27. The Executive replied that statutory powers requiring Scottish Ministers to issue codes of 
practice in relation to criminal matters and/or police procedures are rare in Scotland.  Although 
examples are to be found in the Proceeds of Crime Act 2002 and the Regulation of Investigatory 
Powers (Scotland) Act 2001 it should be remembered that these are examples which relate to 
statutory regimes in respect of confiscation and surveillance and not, as is envisaged here, a code 
relating to police procedures. On that basis the Executive has referred to guidance.  
 
28. The guidance would have a similar legal effect to a Code of Practice being something that 
those persons exercising powers under Part 3 should have regard to but not placing binding legal 
obligations upon them. The Executive does not intend to require Ministers to issue guidance.  
While noting that the Committee shares the concern of the Joint Committee on Human Rights, the 
Executive does not consider that the nature of the obligation on Ministers to issue guidance is of 
particular relevance when considering ECHR compliance.  The Executive would, however, be 
content that any such guidance was laid before the Parliament for information and will consider 
bringing forward appropriate amendments. 
 
29. The Committee noted the Executive’s reply but observed that it did not amount to an 
undertaking to amend the provision to require laying of the guidance.  Nor did the Executive 
indicate whether any guidance would be subject to any procedure.  The Committee asked the 
Executive to clarify its intentions in these respects. 
 
30. The Executive responded (Appendix 3) that the preparation of the guidance will be 
undertaken in collaboration with organisations such as COSLA, the Crown Office and the Police 
Associations.  The Executive undertakes to keep the relevant parliamentary committees advised of 
progress and will prepare final guidance following consultation on draft guidance.  It is not the 
intention that this guidance is subject to any formal parliamentary procedure. 
 
31. On section 21, the Executive replied that the aim of the section is to address concerns that 
the power might be too wide-ranging and to guard against the provision being used indiscriminately 
or inconsistently by giving Ministers a power of direction which would be mandatory.  However, the 
Executive is now reflecting on the concerns that have been raised about Ministers having a 
mandatory power of this nature during Stage 1 and will consider further.  
 
32. The Committee draws the Executive’s reply to the attention of the lead committee.  
Again, this Committee will consider what amendments the Executive brings forward and will 
review the position after Stage 2 of the Bill.   
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Part 5  Noise Nuisance 
 
Section 43  permitted level of noise 
Section 44  approval of measuring device 
 
Background 
33. Part 5 of the Bill makes provision in relation to noise control and provides for the imposition 
of a fixed penalty failing the payment of which proceedings to be instituted in certain circumstances 
where noise is emitted from a building in excess of the permitted level.  Section 43 authorises the 
Scottish Ministers to determine by directions the maximum level of noise (“the permitted level”) that 
can be emitted from any dwelling. 
 
34. Section 44 allows for Ministers to approve the type of device to be used for the 
measurement of noise for the purpose of noise control.  There is no provision for this approval to 
be signalled in a statutory instrument nor is there any requirement for the approval to be published 
in any way.  The only condition is that the approval should be in writing. 
 
Report 
35. The power in section 43 seemed to the Committee to be clearly legislative in nature and, 
therefore, it would be more usual and appropriate for the matters that are to be dealt with by 
direction under the section as drafted to be instead prescribed in regulations made by statutory 
instrument subject to a form of parliamentary procedure.   The Committee asked the Executive to 
comment. 
 
36. Again, on section 44, it seemed to the Committee that it is usual for approvals of this 
nature to be incorporated in statutory instruments particularly where they are an essential to the 
proof of a criminal offence.  Whilst having no objection in principle to the delegation of power, the 
Committee asked the Executive for further justification for the choice of vehicle for the exercise of 
this power.   
 
37. In relation to section 43, the Executive replied (Appendix 2) that it noted that a person is 
not guilty of an offence as a result of breaching the permitted level per se. A person would be guilty 
of an offence under section 41 only if, after the service of a warning notice under section 40, that 
person were responsible for noise emitted from the dwelling during the period specified in the 
warning notice and that the noise exceeded the permitted level as measured from a relevant place. 
 
38. Section 43 (which is modelled on section 5 of the Noise Act 1996) provides for the 
determination of permitted levels for the purpose of the noise control provisions by Directions since 
this was considered to be an essentially technical matter.  Similarly, section 44 (as modelled on 
section 6 of the Noise Act 1996) provided for the approval of the type of devices to be used for the 
measurement of noise in terms of those provisions again on the basis that this was an essentially 
technical matter. 
 
39. However, the Executive stated that it takes on board the Committee’s concerns that, in the 
interests of transparency and given that any breach of the noise control provisions can give rise to 
criminal liability, the setting of permitted levels or the approval of noise measurement devices 
should be provided for in subordinate legislation. The Executive undertook to amend these 
provisions in light of the Committee’s concerns.   
 
40. The Committee thanks the Executive’s for this undertaking, drawing it to the 
attention of the lead committee.  The Committee will consider the provisions as amended on 
completion of Stage 2 of the Bill.   
 
Section 46 (1) and (4) Fixed penalty notices: supplementary 
 
Background 
41. Section 46(1) confers on the Scottish Ministers the power to specify in an order a form for a 
fixed penalty notice and provides that if such a form is specified a fixed penalty notice shall be 
given in that form.  Subsection (4) confers on the Scottish Ministers the power to amend section 
42(10) so as to change the amount of the fixed penalty payable under that section.   
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Comment 
42. The Committee considered that the power contained in section 46(1) is well-suited to 
subordinate legislation.  The power is exercisable by statutory instrument subject to annulment, 
which seems entirely appropriate.  The Committee therefore approves section 46(1) and the 
procedure chosen as appropriate. 
 
43. The Committee noted that the power contained in subsection (4) is a Henry VIII power to 
amend a figure in primary legislation (being the sum of £100 mentioned in section 42(10)). 
 
44. This power is also styled on section 9 of the English Noise Act 1996.  The Committee 
noted that the Bill provides that only negative procedure will apply to any instrument made in 
exercise of the power rather than the affirmative procedure it would normally expect for the 
exercise of Henry VIII powers. 
 
45. Secondly, and perhaps more seriously, there is again no limitation set in the exercise of the 
power, in this case in terms of the level of the fixed penalty.   The Committee accepts in principle 
that the amount set by statute as the penalty for breach of a statutory provision may be amended 
by subordinate legislation, if only to reflect changes in the value of money.  However, the power 
conferred by subsection (4) is open-ended.   The Committee noted that the Delegated Powers 
Committee  expressed some concern on this ground, in relation to powers in the English Antisocial 
Behaviour Act, to amend penalties by way of statutory instrument (at paragraphs 9 to 11 of its 23rd 
Report for Session 2002-3) and it seems to the Committee that the same concerns arise in relation 
to this subsection.   
 
46. The Delegated Powers Committee was mindful that the system of fixed penalties would not 
work unless the penalty was fixed at a level below that of the likely penalty on conviction for the 
offence if the person concerned chose instead to be prosecuted.  Nevertheless, that Committee felt 
that some consideration should be given to including a limitation on the level of penalty that could 
be imposed in exercise of the powers in the Bill.  It gave as an example section 3 of the Criminal 
Justice and Police Act 2001 where an order under that section cannot fix a penalty at an amount 
that exceeds a given proportion of the maximum fine on conviction for the relevant offence (and 
see also section 97(2) of the Bill). 
 
47. As the Executive’s memorandum offered no justification of the width of the provision nor 
the choice of procedure, the Committee asked for further clarification of the reasoning behind this 
provision.  
 
48. The Executive responded (Appendix 2) that the provision as drafted are modelled on a 
similar power under section 88(7) of the Environmental Protection Act 1990 to modify the fixed 
penalty for the litter offence under section 87 of that Act, The intention is to ensure that the amount 
of fixed penalty payable in respect of both the excessive noise offence and the fly-tipping offences 
under section 33 of the 1990 Act can be adjusted over a period of time to take account of inflation. 
 
49. In those circumstances, the Executive judges that it is unnecessary to make the exercise of 
either of these powers subject to affirmative procedure. However, the Executive take on board the 
Committee’s concerns regarding the placing of some clear limits on the exercise of this power and 
the power contained in section 49 [see below] and will consider further whether to amend these 
provisions to introduce a limit along the lines of section 97(2) of the Bill, which would be to place an 
upper limit on the amount of fixed penalty at level 2 (£500) of the standard scale. For consistency, 
we will consider doing likewise in respect of section 88(7) of the 1990 Act.   
 
50. The Committee welcomed this response but noted that it did not amount to a commitment 
from the Executive to make appropriate amendments.  It therefore asked the Executive to further 
clarify its intentions in this respect.  The Executive replied (Appendix 3) that it intends lodging 
amendments at Stage 2 to both sections 46 and 49, as well as section 88(7) of the 1990 Act, to 
introduce an upper limit on the amount of any increased fixed penalties for the relevant offences in 
line with that in section 97(2) of the Bill. 
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51. Again, the Committee was grateful for this helpful response from the Executive, 
drawing it to the attention of the lead committee.  This Committee will comment on the 
proposed amendments on completion of Stage 2 of the Bill.    
 
Part 6  The Environment 
 
Section 49  Offences under section 33 of the Environmental Protection 

Act 1990: fixed penalty notices (New sections 33A(6) and (8) of the 1990 
Act) 

 
Background 
52. Section 49 inserts a new section 33A in the Environmental Protection Act 1990 (c.43).  
Section 33A(6) confers a power on the Scottish Ministers to prescribe the form of fixed penalty 
notices under section 33A.  Section 33A(8) confers on the Scottish Ministers the power to 
substitute a different amount than that specified as the amount of the penalty at subsection (7), 
which is currently £50.   
 
Report 
53. The Committee made the same comments to the Executive on this section as it had on 
section 46 above.  The Committee draws the Executive’s undertaking to amend this section 
also to the attention of the lead committee. 
 
Section 51  Directions in respect of duty under section 89 of the 
   Environmental Protection Act 1990 
 
Background 
54. This section, on which the Executive’s memorandum does not offer any comment, adds to 
the existing powers in sections 89, 91 and 92 of the Environmental Protection Act 1990 by 
conferring on the Scottish Ministers a power to issue directions to any person subject to a duty 
under subsection (1) or (2) of section 89.  As these directions will have some force and may be 
given to an individual person or generally, in the Committee’s view they therefore undoubtedly have 
some legislative effect.   
 
Report 
55. The Committee observed that section 89 already provides for the issue by the Scottish 
Ministers of a code of practice in relation to compliance with the obligations imposed by section 
89(1) and (2).  This code of practice, which may also be taken into account in proceedings under 
sections 91 and 92, is however subject to parliamentary approval.  By contrast, a direction under 
the new powers will not require any such approval.  While it might not be appropriate for a direction 
given to an individual to be subject to Parliamentary scrutiny, it seemed less obvious to the 
Committee that this would be the case with a general direction.  The practical difference between a 
general direction and the code of practice is also less than clear except of course that the former 
will not be subject to any Parliamentary scrutiny unlike the latter. 
 
56. The Committee therefore asked the Executive for further justification for these provisions 
and in particular for an explanation of the interrelation between the power to issue general 
directions and the existing powers to issue codes of practice.  It seemed to the Committee that 
there may well be grounds for concerns about directions that have not been the subject of any 
parliamentary approval having particular evidential value in criminal proceedings. 
 
57. The Executive responded (Appendix 2) that the current code of practice gives high-level 
guidance to the public authorities mentioned in section 89(1) and (2) of the 1990 Act about clearing 
litter from a range of environments.  Of necessity, it is very general but provides useful guidance to 
those authorities and to the general public on what areas councils and other authorities with a 
statutory duty to clear litter are expected to clean, together with frequencies of cleaning and 
general levels of cleanliness.  It may also be used by those authorities as a basis for development 
of policies at local level concerning litter control. 
 
58.  The Executive intends that Ministers should be able to continue to set out standards of 
cleanliness in such codes of practice at a broad level.  The effectiveness of the code of practice 
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provisions in practice has, however, been limited in default of actual performance indicators, for 
example, practical indicators for cleanliness of pavements and streets, against which the duties of 
those authorities can be more effectively measured.  
 
59. The code of practice is so general that it could be difficult to rely on it in proceedings 
concerning the application by authorities of their duties under sections 91 and 92, proceedings 
which are, in the first instance, civil in nature (although this may in turn give rise to criminal 
proceedings for non-compliance with any orders made by the court in light of those proceedings). 
Hence the new powers in the Bill to issue directions to those authorities against which the 
discharge of their civil duties can be more meaningfully tested. 
 
60. Given the different responsibilities of those authorities, it is intended that the directions 
should be capable of being adapted as necessary for flexibility. The power of direction is also 
intended to be a flexible tool to deal with emerging situations.  It is not intended, however, that the 
exercise of the directions power would in any way conflict with the code of practice, since, as 
indicated earlier, the latter would still operate at a broader level in setting out the framework for the 
overall context for the discharge of litter control duties by the relevant public authorities under 
section 89 of the 1990 Act.  
 
61. The Executive considers that the use of directions is appropriate in this context.  Whilst in 
the absence of an express provision, it would have been open to a Court to take the directions into 
account where relevant; we think that it is more transparent to spell this out on the face of the Bill.  
As the Committee has noted in its comments on section 109 of the Bill, any directions issued will, 
as with other Directions issued under the 1990 Act, require to be in writing (see section 161 of the 
1990 Act). However, we take on board the Committee’s further concerns regarding transparency, 
and will consider amending the provisions to require that any Directions issued are publicised.  
 
62. The Committee was grateful for the Executive’s acknowledgement of its concerns but 
again asked the Executive to clarify its intentions with regard to amendments. 
 
63. The Executive responded (Appendix 3) that, having accepted the Committee’s concerns 
and having considered the matter further, it intends to lodge an amendment at Stage 2 to require 
that any Directions issued, and any variations or revocations thereof, under this provision be 
published in such manner as considered appropriate for the purpose of bringing it to the attention 
of persons likely to be affected by it and for copies to be made available to the public.  
 
64. The Committee notes the Executive’s intention to amend this provision as above 
with approval, drawing it to the attention of the lead committee.   
 
Part 7  Housing: Antisocial Behaviour Notices 
 
Section 62(3) Failure to comply with notice: action by authority at landlord’s expense 
 
Background 
65. Section 62(2) allows a local authority to take such steps as it considers necessary to deal 
with the antisocial behaviour described in an antisocial behaviour notice where the landlord has 
failed to act. Section 62(3) confers on the Scottish Ministers the power to prescribe by regulations 
made by statutory instrument and subject to negative procedure the circumstances in which the 
landlord is to be liable for the expenditure incurred by the local authority in exercising its powers 
under section 62(2) and the descriptions of expenditure for which the landlord is to be liable. 
 
Report 
66. The Committee considered that there is in principle nothing in the power or the procedure 
proposed to which it might take exception.  The only point it makes is that the power does not 
appear to include the power to make provision as to the amount of the expenses for which the 
landlord may be liable, only the description of the expenses.  It appeared to the Committee that if 
the power is needed to describe the expenditure then it might also be necessary to impose some 
reasonable limit on the expenditure.  The Committee therefore asked the Executive what it 
intended to include in regulations so that the Committee could conclude whether the power is 
sufficient for the purposes the Executive intends. 
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67. The Executive replied (Appendix 2) that it has the power to prescribe the circumstances 
where a landlord shall be liable for expenditure and also the description of such expenditure.  One 
example of the circumstances that the Executive intends to include in the regulations would be 
where the local authority reasonably believes that mediation between tenants or between tenants 
and local neighbours would help to resolve the problems and the landlord has failed to co-operate 
to facilitate this. 
 
68.  Further examples would be where an antisocial behaviour order is sought or obtained 
against a tenant and the landlord has failed to co-operate with the local authority.  Descriptions of 
expenditure in relation to the first example could be the cost of arranging for the mediation.  In 
relation to the latter examples the expenditure could be the cost of witnesses in ASBO hearings 
where the landlord could have co-operated in gathering evidence but has refused, necessitating 
that the local authority seek evidence from professional investigators.     
 
69. The Committee is correct in stating that there is no specific power to impose a reasonable 
limit on the expenditure.  The descriptions of expenditure prescribed could vary from case to case.  
It was felt to be inappropriate to “second guess” what the level of expenditure might be.  The 
expenditure must always be incurred by virtue of the steps that a local authority considers 
necessary.  The Executive also points out that the regulations may include provision for the settling 
of disputes under section 62(3).  The Executive is content that the power as stated in the Bill is 
sufficient to enable the Executive to do all that it may wish under the power. 
 
70. The Committee found the Executive’s further explanation helpful and sufficient and 
draws it to the attention of the lead committee for information.  The Committee therefore 
approves the power and the procedure as appropriate as drafted.  
 
Part 8  Housing: Registration Areas 
 
Section 69(8) Registration of relevant houses within designated area 
 
Background 
71. Section 69(8) confers on the Scottish Ministers the power to prescribe by order made by 
statutory instrument subject to annulment how fees are to be arrived at for the purposes of local 
authorities specifying the fee to accompany an application for registration of a relevant house within 
a designated area.  The fees themselves are to be set by the local authority. 
 
Report 
72. The Executive states that this power may be used by the Scottish Ministers if it becomes 
apparent that there is an issue with the transparency, fairness and consistency in how local 
authorities arrive at the fee to be paid by landlords.  Again, the Committee has no difficulty in 
principle with the power or with the procedure proposed.  The wording of the power, however, 
struck the Committee as a little odd and seemed to raise a possibility that the Executive might find, 
in the event, that the power might not prove adequate for everything that they might wish to do in 
exercise of the power.  The Committee therefore asked the Executive to explain what is intended 
by the words “how fees are to be arrived at” and what exactly it would wish to include in any order 
made under the power.   
 
73. The Executive replied (Appendix 2) that it wished to be able to set a limit on the fees that 
the local authority may charge.  However, it may also be that the Executive would wish to prescribe 
a flat rate fee.  Additionally, the Executive may wish to prescribe circumstances where there is a 
“reduction” in fees.  For instance, if one landlord is applying for 20 registrations of 20 properties 
there may be a requirement for abatement of the standard fee as an economy of scale.  Similarly, 
there may be a case for the fee to be reduced or waived if the landlord has voluntarily joined a 
recognised accreditation scheme. 
 
74. In light of the above considerations the Executive deliberately did not use the word 
“calculated” in the power as it was felt that this could prohibit the setting of flat rate fees in the 
order.  The Executive considers that the phrase “how fees are to be arrived at” gives the required 
flexibility.  
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75. The Committee found the further explanation from the Executive of assistance and 
draws it to the attention of the lead committee for information.  The Committee therefore 
approves the power and procedure chosen as appropriate.   
 
Part 9 Parenting Orders 
 
Section 85  Guidance 
 
Background 
76. The section provides that any person (other than a court) exercising functions under this 
Part of the Bill is to have regard to any guidance issued by the Scottish Ministers.  The guidance is 
not subject to any Parliamentary procedure and the Executive has not offered any comment on this 
section. 
 
Report 
77. The Committee noted that the guidance has no particular effect other than that persons 
exercising functions must have regard to the guidance.  There is no obligation on the Ministers to 
consult before issuing the guidance.  While the Committee is generally in favour of guidance it 
might have reservations where such guidance appears to substitute for legislative provisions.  
Whilst not necessarily the case here, the Committee nevertheless asked the Executive for further 
justification of the use of guidance in this instance rather than the use of a legislative instrument.   
 
78. The Executive replied (Appendix 2) that the section provides guidance on Parenting Orders 
in terms of Part 9 of the bill.  Parenting Orders are a new legal measure in Scotland and the 
Executive believes that a power of guidance by Ministers will be important in ensuring that the 
measure is effectively implemented.  Ministers have made clear that the policy intention is that an 
application for a Parenting Order should only be made after voluntary measures of support have 
been unsuccessful.  Guidance issued under section 85 will make clear that should be the case and 
also what would constitute failure of voluntary measures.  Guidance might also cover how the 
relationship between the local authority and Principal Reporter, both of whom have the power to 
apply for a Parenting Order, should be structured.  Providing for these issues in guidance allows 
flexibility to adapt in the light of experience of Parenting Orders on the ground. 
 
79. The Committee agreed that, following the Executive’s further explanation, there seemed to 
be no pressing need for guidance under the section to be subject to any formal Parliamentary 
procedure.  The Committee therefore approves the power as drafted.   
 
Part 10 Further Criminal Measures 
 
Section 92(3) Requirement to display warning statement 
 
Background 
80. Section 92(3) gives the Scottish Ministers the power to prescribe by regulations made by 
statutory instrument subject to annulment the dimensions of the notice and the size of the 
statement to be displayed on the notice to be exhibited under subsection (1) in retail premises 
which sell spray paint devices.  The notice, in accordance with subsection (1) shall state that: 
 
 “It is illegal to sell a spray paint device to anyone under the age of 16.” 
 
Report 
81. The Executive states as it reason for taking delegated powers that the subject matter of 
these regulations is a detailed operational matter more suited to secondary legislation. There would 
seem to be no particular objection to the fact that the matter is to be dealt with by subordinate as 
opposed to primary legislation.  The only point (and this is more one of policy and not for this 
Committee) is whether the power represents a degree of over-regulation.  It is not clear from the 
drafting of the power if the Scottish Ministers are bound to make regulations or only empowered to 
do so. 
 
82. The Committee will return to this provision after Stage 2. 
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Part 11 Fixed Penalties 
 
Section 95(2) and (3) Fixed penalty offences 
 
Background 
83. Part 11 of the Bill provides for the issue by constables of fixed penalty notices in respect of 
certain offences specified in the Bill.  The effect of such a notice is to offer an accused the option of 
paying the penalty instead of being tried for the alleged offence. 
 
84. Section 95(2) provides that the Scottish Ministers may by order made by statutory 
instrument subject to affirmative procedure, amend an entry in, add an entry to or remove an entry 
from the table of fixed penalty offences in subsection (1) 
 
85. Section 95(3) (not referred to in the Executive’s memorandum) provides in addition that an 
order under section 95(2) may make such amendment of any provision of this Part as the Scottish 
Ministers consider appropriate in consequence of any such amendment etc. to the table.  
 
Report 
86. Although the power under subsection (2) (which mirrors powers in English legislation) 
seems in principle acceptable to the Committee, the additional powers conferred by subsection (3) 
are very wide and might be open to use in a way that the Committee might find to be less 
acceptable even although their exercise is to be subject to affirmative procedure.   
 
87. In particular, it seemed to the Committee to be open under the power to circumvent all the 
careful safeguards included in Part 11 of the Bill.  It might even be possible under the power to 
remove the alternative of prosecution provided by section 98.  The Committee asked the Executive 
to explain its intentions in relation to this power. 
 
88. The Executive replied (Appendix 2) that section 95(3) only allows Ministers, in an order 
under 95(2), to make such amendments to any provision of Part 11 as they consider appropriate in 
consequence of any amendment of, or addition to or removal from the table made by the order. 
 
89. The Executive considers that this power could only be used when Ministers have made a 
change to the table (for example, either adding or removing an offence) and could then only be 
used for the purpose of making  a consequential change elsewhere in Part 11 in order to give 
practical effect to that change in the table.  The power under section 95(3) is limited in this way and 
also subject to the additional scrutiny of affirmative procedure.  As the power would only enable 
consequential amendments to be made the Executive does not consider that it would be used to 
remove any of the safeguards or substantially amend Part 11. 
 
90. The Committee took some reassurance from the Executive’s reply but agreed that it 
still had some concerns about the potential for a wider use of the power and draws the 
power to the attention of the lead committee for its consideration also.  This Committee 
therefore recommends that the lead committee consider whether it wishes to see a degree 
of limitation on the width of the power.   
 
Section 97(1) and (3)(g) Amount of fixed penalty and form of fixed penalty notice 
 
Background 
91. Section 97(1) provides, subject to the limit specified in subsection (2), that the penalty 
payable in respect of a fixed penalty offence is such amount as the Scottish Ministers may specify 
by order. 
 
92. Section 97(3) provides that a fixed penalty notice shall include information specified in 
paragraphs (a) to (f) and also in terms of paragraph (g) such other information as the Scottish 
Ministers may by order prescribe.   
 
Report 
93. The Executive states that the power in section 97(1) is required so that the level of the 
fixed penalty can be set and then amended without recourse to primary legislation.  Different levels 
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of fixed penalties may be set for different fixed penalty offences and accordingly it is considered 
that this would more appropriately be dealt with in subordinate legislation rather than providing 
such detail in the statute.  The power to amend the level of penalty enables the Scottish Ministers 
to keep the level updated without on each occasion having to have recourse to subordinate 
legislation. 
 
94. The power in subsection 97(3)(g) is required to allow the Scottish Ministers to require 
further information to be included in the notice if it becomes apparent through the operation of the 
fixed penalty notice system that such information is desirable.  This power enables them to deal 
with what is essentially an operational matter without recourse to primary legislation. 
 
95. In principle, the power seems acceptable and again mirrors powers in English legislation.  
The order specifying the fixed penalties will be subject to negative procedure only but section 97(2) 
provides a limit on the amount of fixed penalty that can be specified, which the Committee 
considers provides sufficient safeguard in respect of the power.  The Committee refers to its 
comments above on the setting of fixed penalties and the need not to undermine the system by 
setting the levels too high.  This in itself provides additional limitation on the exercise of the powers 
under this section. 
 
96. The only difficulty lies in the possible effect of an order under section 95(3) (see above) 
where, in theory, none of these restrictions might apply.  The Committee may wish to consider.  
The Committee agreed that its concerns in this respect were to an extent dependent on the 
resolution of its concerns regarding section 95(3) above.  It therefore leaves any further 
comment until the completion of Stage 2 of the Bill. 
 
Part 13 Miscellaneous and General  
 
Section 106  Disclosure and sharing of information 
 
Background 
97. Section 106 makes provision to allow disclosure of information to “relevant authorities” for 
the purposes of any provision of the Bill where, apart from that provision, a person would either not 
have the power to disclose the information or would be subject to a sanction for doing so.   
 
Subsection (5) 
98. Section 106(5) provides that the Scottish Ministers may by order modify the meaning of 
“relevant authority” given in subsection (2).  Subsection (2) currently provides that “relevant 
authority” means a local authority, a chief constable or a registered social landlord.   
 
99. The power is to be exercisable by statutory instrument subject to affirmative procedure. 
 
Report 
100. This appeared to the Committee to be an important power particularly from the Human 
Rights point of view.  Although exercisable by affirmative procedure, the Executive does not 
indicate how and in what circumstances it would intend to use the power or any clear reason why it 
is considered necessary.   
 
101. In addition, it was not clear to the Committee whether the intention is that the power should 
extend to amendments to Acts effected by the Bill or only to substantive provisions in the Bill itself.  
The Committee assumed the latter but asked the Executive for further information on these points. 
 
102. The Executive replied (Appendix 2) that the intention in taking this power is to give 
flexibility if it becomes apparent in the future that other persons may require information to be 
disclosed to them. For example, where new or existing bodies were given functions in relation to 
antisocial behaviour.  As drafted, the Executive has made provision in relation to information 
sought under this Bill.  This would not apply to information sought otherwise than under the Bill.  
The Committee was satisfied with this further explanation. 
 
Subsection (3) Guidance  
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Background 
103. This subsection provides for the issue of guidance by the Ministers regarding the provision 
of information required by or under the Bill.  Any person who provides or receives such information 
is to have regard to such guidance. 
 
Report 
104. Again, it is was not entirely clear to the Committee whether this provision applies only to 
substantive provisions of the Bill or also in relation to amendments made by the Bill to other 
enactments.  The Committee asked the Executive for clarification. 
105. The Executive agreed that there may be potential for confusion given the difference in 
terminology used in subsection (3) and when this is contrasted with subsection (1).  The Executive 
undertook to give further thought to the matter and make amendments to clarify the Bill.   The 
Committee thanks the Executive’s for this undertaking which it draws to the attention of the 
lead committee.  Again, this Committee will consider the proposed amendments on 
completion of Stage 2.   
 
Section 109  Directions 
 
Background 
106. This section provides that any power conferred by the Bill on the Scottish Ministers to give 
directions includes a power to vary or revoke the direction.  It also provides that any such direction 
is to be given in writing but otherwise no formal procedure is prescribed (see above). 
 
Report 
107. The Committee had no difficulties with the power to amend or revoke a direction given 
under the Bill.  Such provision is indeed essential.  The presence of this provision however pointed 
up the absence of a similar provision in relation to guidance given under the Bill.  It appears to be 
customary in legislation to include a similar provision in relation to guidance and the Committee 
therefore asked the Executive whether the omission is deliberate.   
 
108. Also, it was not clear to the Committee whether this provision is to apply to directions given 
under substantive powers in the Bill or also to amendments effected by the Bill to other legislation.  
The Bill seemed less than clear.  In section 51, for example, there is no provision that directions 
under the new provisions inserted in the 1990 Act are to be given in writing or enabling Ministers to 
amend or revoke the directions.  In that case however the 1990 Act itself contains detailed 
provisions that provide for directions to be in writing and include powers to revoke or amend a 
direction.  
 
109. In the amendments made to section 27 of the Social Work (Scotland) Act 1968 by 
paragraph 1 of schedule 4, on the other hand new subsection (5A) provides that directions are to 
be given in writing but there is no power to amend or revoke the directions.  Unlike the 1990 Act the 
deficiency does not appear to be remedied by existing provisions in the 1968 Act.  The Committee 
drew this discrepancy to the attention of the Executive for comment. 
 
110. The Executive responded (Appendix 2) that it has been considering the provision made in 
relation to guidance and confirms that it is considering bringing forward amendments at Stage 2 to 
clarify that guidance as well as directions can be revoked or varied.  The Executive agrees that it 
needs to consider whether to should make express provision in relation to the variation or 
revocation of directions under the Social Work (Scotland) Act 1968. 
 
111. The Committee therefore draws the Executive’s undertaking to bring forward the 
necessary technical amendments to the above effect to the attention of the lead committee. 
 
Section 112(2)  Short title and commencement 
 
Background 
112. Section 112(2) provides for the Scottish Ministers by order to appoint a day when the 
provisions of the Bill shall come into force and that different days may be appointed for different 
purposes.   
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Report 
113. This is a commencement provision in normal form that will not be subject to any procedure.  
Section 112(2) provides for the Scottish Ministers by order to appoint a day when the provisions of 
the Bill shall come into force and that different days may be appointed for different purposes.  The 
Committee notes that the general provisions of section 108(2) will apply to orders made under this 
section and that this raises the same point as arose in its consideration of the Local Governance 
(Scotland) Bill on which the Executive had recently responded to the Committee. 
 
114. The interaction of section 112(2) and section 108 seemed essentially the same as that of 
section 22(2) as applied to the power to make a commencement order under section 23 of the 
Local Governance (Scotland) Bill in that they include not only transitional, transitory or savings 
provisions but also incidental, supplemental and consequential provisions.  An important effect is 
that as long as there are parts of the Bill to be commenced, substantial amendments to the Bill are 
possible that will not be subject to Parliamentary scrutiny.  The Committee asked the Executive to 
give its reasons for drafting in this way. 
 
115. The Executive agreed that the interaction of the relevant sections in the two is essentially 
the same (Appendix 2). The reasons for drafting in this way are fundamentally the same for both 
Bills. 
 
116. This Bill covers a number of different areas of law and amends existing legislation. Whilst 
every attempt has been taken to ensure that the amendments are correct and sufficient it may 
become apparent, upon drafting the commencement order, that one of the amendments was 
flawed or will have an unforeseen effect.  As a result an incidental, supplemental or consequential 
provision would be required.  A power to make supplemental provision has been used recently 
where the Local Government (Scotland) Act had given a power to make regulations but had 
omitted to provide by whom that power was exercisable. 
 
117. If an omission of a similar type were to be identified in this Bill at commencement the 
Executive considers that it would be appropriate for the provision to be contained in the 
commencement order rather than in a separate order.  Such a provision would have limited 
practical effect and the Executive therefore sees no difficulty in the fact that the provision would not 
be subject to parliamentary procedure.  The Executive wishes to retain this level of flexibility for this 
Bill.  For the avoidance of doubt, this does not confer power to amend the Bill itself.  Any power to 
amend the Bill would have to be in clear and unambiguous terms, for example, section 106(5) of 
the Bill.  
 
118. The Committee agreed that it was content to let the matter rest in this instance but 
will pursue the general drafting point separately with the Executive. 
 
Schedules to the Bill 
 
Schedule 3 
(introduced by section 58), paragraph 3(3)  Management control orders 
  
Background 
119. Paragraph 3(3) gives the Scottish Ministers the power to make regulations making 
provision about expenditure which local authorities may incur in respect of houses to which 
management control orders relate and the means of recovering such expenditure.  The power is to 
be exercised by statutory instrument subject to annulment 
 
Report 
120. The Committee agrees that this is indeed, as the Executive states, in its memorandum an 
“operational matter” and a matter of detail for which subordinate legislation is entirely appropriate.  
Also, annulment seems to provide the right level of scrutiny. 
 
121. The Committee noted, however, that the Memorandum does not indicate how the 
Executive intends to use the power.  The Committee therefore asked for illustrations of the type of 
provision that might be included in regulations made under the power if only to reassure itself of the 
adequacy of the power for the purpose intended. 

294



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX A 

 103

122. The Executive replied (Appendix 2) that it intends to use the power to detail the types of 
expenditure that a local authority may, or may not, incur in relation to houses that are subject to a 
Management Control Order.  For instance, it is desirable that a local authority may incur 
expenditure in relation to a property to keep it wind and watertight.  However, it would not be 
appropriate for a local authority to carry out work that was merely to enhance the capital value of a 
property. 
 
123. It may also be desirable that a managing agent is appointed in relation to the property.  
This would incur expenditure.  If expenditure is appropriate in terms of the regulations, the 
Executive considers that the regulations should also provide for the mechanics, or means, of 
recovery of such expenditure.  For example, recovery of costs which exceed the income from rent 
could be by means of a charging order.  
 
124. The Committee considered whether, if it is considered inappropriate for a local authority to 
carry out work that served simply to enhance the capital value of a property, then provision to that 
effect might be made on the face of the Bill, if only in the interests of transparency.  However, the 
Committee agreed that it was possible that circumstances could arise in specific cases when such 
a provision in the Bill might undesirably restrict what an authority might do.  The Committee 
therefore approves the provision and the procedure chosen as appropriate. 
 
Schedule 4 (introduced by section 111), paragraph 1(c) 
Minor and consequential amendments 
 
The Social Work (Scotland) Act 1968 (c.49), new section 27(5A) 
 
Background 
125. Schedule 4, paragraph 1(c) inserts new subsections 5A and 5B to section 27 of the Social 
Work (Scotland) Act 1968 (c.49).  The new subsection 5A provides that before making, revising or 
modifying a community justice scheme for the purposes of subsection (1)(b)(va) (persons subject 
to community reparation orders), a local authority shall consult such persons or class or classes or 
person as the Scottish Ministers may by regulations made by statutory instrument subject to 
annulment prescribe.   
 
Report 
126. The Committee had little difficulty with this power in principle or with the procedure 
proposed for its exercise. 
 
127. However, the Committee asked the Executive for clarification as to whether subsection 
(5A) obliges Ministers to make the regulations concerned.  The Committee observed that if 
regulations are not made then there will be no obligation on a local authority to consult anyone 
before exercising their powers under new subsection (1)(b)(va) inserted in section 27 of the 1968 
Act by the Bill.  The Committee therefore asked for explanation of the Executive’s intentions in this 
respect before approving the power. 
 
128. The Committee also noted that new subsection (5A) contains a further direction-making 
power and wished to consider whether it is satisfied that such a power is appropriate in the context 
of the 1968 Act.  Whilst the Act itself already sets out what a community justice scheme must 
contain the Committee wished to consider whether Ministers should be able to elaborate on the 
statutory provisions by non-statutory directions, particularly given that local authorities are, in this 
instance, bound by the Bill to comply with these directions. 
 
129. The Committee therefore asked the Executive to explain its intentions in this respect also.  
In particular, if the directions could be used to add to the list of mandatory requirements in the 1968 
Act, then there could be an argument that directions are not the most suitable vehicle for such an 
exercise and that regulations subject to Parliamentary scrutiny might be more appropriate. 
 
130. The Executive responded that it can confirm that subsection (5A) does not require 
Ministers to make regulations in relation to the persons whom a local authority should consult.  It 
agrees that, as drafted, if no regulations are made then the local authority will not be required to 
consult at all.  The Executive would want to ensure that the local authority was under a duty to 
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consult and will consider what amendments to make to the Bill to clarify this issue.  The 
Committee therefore draws this undertaking to the attention of the lead committee. 
 
131. The intention behind taking a power to issue directions is to give Ministers the flexibility to 
respond to particular issues that may arise from one local authority area to another. The Executive 
wants to ensure that, where Ministers do not consider that the content of particular community 
justice schemes are appropriate, that they have a direct means of requiring local authorities to 
improve the content of those schemes. For example, where a scheme related to supervised 
attendance orders and the scheme did nothing more than offer unpaid work then Ministers may 
want to issue directions to ensure that the scheme also offered opportunities for money 
management and lifestyle skills. The Executive considers that a direction-making power is 
appropriate when exercising power on a localised basis.  It would not be intended to use that power 
to add to the list of mandatory requirements in the 1968 Act on a general basis.  
 
132. The Committee noted that the Executive has again justified the direction-making power by 
reference to the intention that the power will be used on a localised basis.  However, it has not 
ruled out the use of the power on a general basis nor does it confirm that the power will not be 
used to modify, amend or add to the statutory provisions.  The Committee remained unclear as to 
how the power will be exercised and therefore as to whether it is appropriate to a non-statutory 
instrument.   
 
133. The Committee therefore asked the Executive for further explanation of its intentions as 
regards the use of this power on a general basis.  Also, it seemed to the Committee that beyond a 
certain point, localised exercises of the power could amount to a general exercise. 
 
134. The Executive responded (Appendix 3) that it does not intend to use the direction-making 
power on a general basis.  As set out in its reply of 4 February the direction-making power would 
be used on a case-by-case basis if Ministers considered that the content of individual community 
justice schemes were inappropriate.  The type of matter that the Executive would envisage 
directions covering would be the specific content of the scheme.  The Executive would not intend to 
use this power to modify, amend or add to the statutory provisions.  Nor would it envisage using 
this power on a general basis.  
 
135. The Committee noted that the Executive’s reply on this point did not materially add to its 
previous reply to the Committee and agreed that it could return to this provision after Stage 2 of the 
Bill. 
 
136. There are no further delegated powers provisions in the Bill of concern to the Committee. 

296



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX A 

 105

Appendix 1 
 
 

MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE BY THE SCOTTISH 
EXECUTIVE 

 
 ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 

 
Provisions Conferring Power to Make Subordinate Legislation 

 
 

PURPOSE 
 
This Memorandum has been prepared by the Scottish Executive to assist the Subordinate 
Legislation Committee in its consideration, in accordance with Rule 9.6.2, of the provisions in the 
Antisocial Behaviour etc. (Scotland) Bill which confer power to make subordinate legislation. It 
describes the purpose of each such provision and explains the reasons why these matters have 
been left to subordinate legislation rather than included in the Bill. 
 
BACKGROUND TO THE BILL 
 
The Antisocial Behaviour etc. (Scotland) Bill introduces a number of measures and changes which 
aim to tackle antisocial behaviour more effectively. It is intended to support the Executive’s strategy 
to bring about a step change in people’s attitudes and behaviour, focussing on the four themes of 
the Executive’s strategy on antisocial behaviour, Putting Our Communities First.  These are: 
 
Protecting and empowering communities 
Preventing antisocial behaviour by working with children and families 
Building safe, secure and attractive communities 
Effective enforcement 
 
It contains a range of provisions in the areas of justice, the environment, housing and child welfare, 
all of which are linked to tackling antisocial behaviour and improving the quality of life of ordinary 
members of the community. 
 
PARTS OF THE BILL 
 
The Bill is divided into 13 Parts which deal with the proposed measures within each of the following 
categories: 
 
Part 1  Antisocial Behaviour Strategies 
Part 2  Antisocial Behaviour Orders 
Part 3  Dispersal of Groups  
Part 4  Closure of Premises 
Part 5  Noise Nuisance 
Part 6  The Environment 
Part 7  Housing: Antisocial Behaviour Notices 
Part 8  Housing: Registration Areas 
Part 9  Parenting Orders 
Part 10  Further criminal measures 
Part 11  Fixed penalties 
Part 12  Children’s hearings 
Part 13  Miscellaneous and General 
 
DELEGATED POWERS 
 
PART 1   ANTISOCIAL BEHAVIOUR STRATEGIES 
 
Section 3(3) Reports and information 
Power conferred on:  The Scottish Ministers 
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Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
 Section 3(3) confers on the Scottish Ministers the power to make regulations making 
provision as to— 
 
  (a) the form and content of reports under subsection (1); and 
  (b) the frequency and timing of publication of such reports. 
 
Subsection (1) provides that each local authority shall publish from time to time reports on how the 
authority and the chief constable have implemented the antisocial behaviour strategy published 
under section 1(1)(b) or the revised strategy under section 1(5) and what were the results of that 
implementation.  
 
Reason for taking this power  
Although the Bill leaves it to local authorities to determine the form, content and frequency of these 
reports, the Executive considers that it might become necessary to make provision to govern these 
matters. This regulation power might be used if it was considered that local authorities were not 
reporting to an acceptable standard either in terms of content of the reports or their frequency.  
This power will help ensure progress on the implementation of antisocial behaviour strategies can 
be monitored and evaluated effectively. 
 
PART 2   ANTISOCIAL BEHAVIOUR ORDERS 
 
Section 14(2)(f) Records of orders 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 14(2)(f) confers on the Scottish Ministers the power to prescribe in regulations matters to 
be specified in the records of orders to be maintained by local authorities.  These will be matters 
relating to the orders other than those  already specified in subsections 2(a) to 2(e).   
 
Reason for taking this power 
 
The aim of the requirement on local authorities to maintain these records is to support effective 
information exchange and for monitoring of the use of antisocial behaviour orders.  If it becomes 
apparent that there are matters, other than those specified in subsection (2)(a) to (e), the inclusion 
of which in the records would further this aim, then this power can be used by the Scottish 
Ministers to add them to the list of required matters without having to have recourse to primary 
legislation.     
 
PART 4  CLOSURE OF PREMISES 
 
Section 23(2)  Authorisation of closure notice 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 23(2) confers a power on the Scottish Ministers to make regulations specifying premises or 
descriptions of premises in respect of which an authorisation of the service of a closure notice may 
not be given.   
 
Reason for taking this power 
 
The service of a closure notice is in terms of the Bill to be authorised by a senior police officer.  It 
may become apparent once this authorisation process is in use that provision is required so that 
service of a closure notice may not be authorised in respect of certain premises.  Such premises 
might include drug rehabilitation centres. This power would enable Ministers to exempt such 
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premises from the closure notice provisions without having to have recourse to primary legislation.  
A closure order may only be sought in respect of premises subject to a closure notice.  Therefore, 
by exempting such premises from the closure notice provisions they will in effect be exempted from 
having a closure order made against them.  
 
PART 5  NOISE NUISANCE 
 
Section 46 (1) and (4)  Fixed penalty notices: supplementary 
 
Powers conferred on:   The Scottish Ministers 
Powers exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 46(1) confers on the Scottish Ministers the power to specify in an order a form for a fixed 
penalty notice and provides that if such a form is specified a fixed penalty notice shall be given in 
that form.  Subsection (4) confers on the Scottish Ministers the power to amend section 42(10) so 
as to change the amount of the fixed penalty payable under that section.   
 
Reason for taking these powers 
 
The Bill leaves the form of the fixed penalty notice to the local authority issuing it.  Since local 
authorities already issue fixed penalty notices for other offences (e.g. dog fouling) it is considered 
that they should have forms in place which can be used.  If, however, it becomes apparent that the 
form in which fixed penalty notices are being issued for this offence are unacceptable or that more 
consistency is required then section 46(1) will allow the Scottish Ministers to make provision for 
such a form.  The form of the fixed penalty notice is a matter of detail and would more appropriately 
be dealt with in secondary legislation. 
 
The power in section 46(4) is required so that the level of the fixed penalty notice can be changed 
as required without recourse to primary legislation. 
 
PART 6  THE ENVIRONMENT 
 
Section 49 Offences under section 33 of the Environmental Protection Act 1990 : fixed penalty 
notices 
 
New sections 33A(6) and (8) of the 1990 Act  
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 49 inserts a new section 33A in the Environmental Protection Act 1990 (c.43).  Section 
33A(6) confers a power on the Scottish Ministers to prescribe the form of fixed penalty notices 
under section 33A.  Section 33A(8) confers on the Scottish Ministers the power to substitute a 
different amount than that specified as the amount of the penalty at subsection (7), which is 
currently £50.   
 
Reasons for taking these powers 
 
These powers are to prescribe a form of fixed penalty notice and increase the amount of a penalty.  
The reasoning given in relation to the powers taken under sections 46(1) and (4) of the Bill applies 
equally to these powers. 
 
PART 7  HOUSING: ANTISOCIAL BEHAVIOUR NOTICES 
 
Section 62(3)  Failure to comply with notice: action by authority at landlord’s expense 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
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Section 62(2) allows a local authority to take such steps as it considers necessary to deal with the 
antisocial behaviour described in an antisocial behaviour notice where the landlord has failed to 
act. Section 62(3) confers on the Scottish Ministers the power to prescribe by regulations the 
circumstances in which the landlord is to be liable for the expenditure incurred by the local authority 
in exercising its powers under section 62(2)  and  the descriptions of expenditure for which the 
landlord is to be liable. In particular, section 62(4) clarifies that regulations made under subsection 
(3) may include provision imposing requirements on both local authorities and landlords in relation 
to notification and collection of types of expenditure.  It also clarifies that those regulations may 
provide for arrangements for settling disputes that arise in relation to the landlord’s liability for 
expenditure. 
 
Reason for taking this power 
This is a detailed operational matter which is most appropriately covered through regulations rather 
than primary legislation. 
 
PART 8  HOUSING: REGISTRATION AREAS 
 
Section 66(3)  Notice of designation 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 66(3) confers on the Scottish Ministers the power to make regulations making further 
provision as to –  
 
 (a) the procedure to be followed in publishing and sending designation  notices; and 
 
 (b) the form and content of those notices. 
 
Reason for taking this power 
 
This is a detailed procedural matter which is most appropriately covered through regulations rather 
than primary legislation. 
 
Section 68(2)(b)  Notice of revocation of designation 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 68(2)(b) confers on the Scottish Ministers the power to make regulations prescribing 
information to be included in a revocation notice, other than the date on which the designation 
specified in the notice ceased to have effect, which is already provided for at subsection (2)(a). 
 
Reason for taking this power 
This power will enable the Scottish Ministers to make the necessary provision if through the 
operation of the system of designation notices it becomes apparent that the revocation notices 
should contain additional information and this is not being done by local authorities.  The power will 
allow Scottish Ministers to remedy the situation without having to have recourse to primary 
legislation. 
 
Section 69(8)  Registration of relevant houses within designated area 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
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Section 69(8) confers on the Scottish Ministers the power to prescribe by order how fees are to be 
arrived at for the purposes of local authorities specifying the fee to accompany an application for 
registration of a relevant house within a designated area.   
 
Reason for taking this power 
 
This power may be used by the Scottish Ministers if it becomes apparent that there is an issue with 
the transparency, fairness and consistency in how local authorities arrive at the fee to be paid by 
landlords.  The subject matter of the power is a detailed operational matter and subordinate 
legislation is therefore more appropriate. 
 
PART 9   PARENTING ORDERS 
 
Section 76(3)   Parenting orders 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 76(3) gives the Scottish Ministers the power by order to amend the number of months 
specified in subsections (1)(a)(ii) and (1)(b)(ii). These subsections respectively set an upper limit on 
the period specified in the parenting order during which a person can be required to comply with 
the requirements of the parenting order (12 months) and to attend counselling or guidance 
sessions (3 months).   
 
Reason for taking this power 
 
This power is required to enable the time limits to be changed without having to have recourse to 
primary legislation if these time limits are shown, following evaluation of pilots, to be hampering the 
effectiveness of parenting orders.  Any order made under this power would be subject to affirmative 
resolution procedure. 
 
PART 10 FURTHER CRIMINAL MEASURES 
 
Section 89 Community reparation orders 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 89 inserts a new section 245K into the Criminal Procedure (Scotland) Act 1995. 
The new section 245K(5) provides that the “prescribed activities” which an offender under a 
community reparation order is required to undertake are activities of such description as the 
Scottish Ministers may by regulations prescribe.  
    
The new section 245K(6) provides that the Scottish Ministers may by regulations make provision 
about determinations made and directions given by virtue of section 245K(4)(a). That subsection 
contains the definition of a community reparation order and paragraph (a) provides that such an 
order will require the specified local authority to appoint a supervising officer to determine the 
prescribed activities the offender is to undertake, to determine the times and localities at which he 
should do so and give the offender directions to undertake activities in accordance with these 
determinations.  It is in relation to these determinations and directions that the Scottish Ministers 
have regulation making power. 
 
Reason for taking these powers 
 
It is considered in relation to both these regulation making powers that they concern matters about 
which the need for and the content of further regulation will only become apparent once the system 
of community reparation orders is in operation. The power will allow the Scottish Ministers to make 
provision in response to the operational experience of the system without having to have recourse 
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to primary legislation.  In addition the subject matter of the provision is likely to be of a detailed 
nature more suited to secondary legislation. 
 
Section 92(3) Requirement to display warning statement 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulation made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 92(3) gives the Scottish Ministers the power to prescribe by regulations the dimensions of 
the notice and the size of the statement to be displayed on the notice to be exhibited under 
subsection (1) in retail premises which sell spray paint devices.  The notice, in accordance with 
subsection (1) shall state that: 
 
 “It is illegal to sell a spray paint device to anyone under the age of 16.” 
 
Reason for taking this power 
 
The subject matter of these regulations is a detailed operational matter more suited to secondary 
legislation. 
  
PART 11  FIXED PENALTIES 
 
Section 95(2)  Fixed penalty offences 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 95 (2) provides that the Scottish Ministers may by order in relation to the table of fixed 
penalty offences in subsection (1), amend an entry, add an entry or remove an entry. 
 
Reason for taking this power 
 
The purpose of this power is to enable the list of offences for which fixed penalty notices can be 
used to be amended to take account of changes without recourse to primary legislation.  The order 
amending the list would be subject to affirmative resolution procedure.   
 
Section 97(1) and (3)(g) Amount of fixed penalty and form of fixed penalty notice 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
 
Section 97(1) provides, subject to the limit specified in subsection (2), that the penalty payable in 
respect of a fixed penalty offence is such amount as the Scottish Ministers may specify by order. 
 
Section 97(3) provides that a fixed penalty notice shall include information specified in paragraphs 
(a) to (f) and also in terms of paragraph (g) such other information as the Scottish Ministers may by 
order prescribe.   
 
Reason for taking these powers 
 
The power in section 97(1) is required so that the level of the fixed penalty can be set and then 
amended without recourse to primary legislation.  Different levels of fixed penalties may be set for 
different fixed penalty offences and accordingly it is considered that this would more appropriately 
be dealt with in subordinate legislation rather than providing such detail in the statute.  The power 
to amend the level of penalty enables the Scottish Ministers to keep the level updated without on 
each occasion having to have recourse to subordinate legislation. 
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The power in subsection 97(3)(g) is required to allow the Scottish Ministers to require further 
information to be included in the notice if it becomes apparent through the operation of the fixed 
penalty notice system that such information is desirable.  This power enables them to deal with 
what is essentially an operational matter without recourse to primary legislation 
 
PART 12 CHILDREN’S HEARINGS 
 
Section 103(4) Supervision requirements: conditions restricting movement 
 
New section 70(5A) of the Children (Scotland) Act 1995   
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Section 103 amends section 70 of the Children (Scotland) Act 1995 (c.36) (supervision 
requirements).  Section 103(4) inserts a new subsection (5A) after section 70(5) of the 1995 Act.  
This new subsection (5A) gives the Scottish Ministers the power to make provision by regulations 
as to the arrangements which may be specified in a supervision requirement for monitoring 
compliance with a “movement restriction condition” under the new subsection (3A).  A “movement 
restriction condition” means a condition restricting the child’s movements in such a way as may be 
specified in a supervision requirement under the 1995 Act.   Subsection (5B) sets out certain 
matters that regulations under subsection (5A) may in particular include. 
 
Reason for taking the power 
 
The subject matter of the power is a detailed operational matter and subordinate legislation is 
therefore more appropriate.  
 
PART 13 MISCELLANEOUS AND GENERAL  
 
Section 106 Disclosure and sharing of information 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament 
 
Section 106 makes provision to allow disclosure of information to “relevant authorities” for the 
purposes of any provision of the Bill where, apart from that provision, a person would either not 
have the power to disclose the information or would be subject to a sanction for doing so.  Section 
106(5) provides that the Scottish Ministers may by order modify the meaning of “relevant authority” 
given in subsection (2).  Subsection (2) currently provides that “relevant authority” means a local 
authority, a chief constable or a registered social landlord.   
 
Reason for taking this power 
 
This power is necessary so that the list of relevant authorities can be changed to more accurately 
reflect which authorities require information from persons for the purposes of any provision of this 
Bill.  The order will be subject to affirmative resolution procedure as a change in the meaning of 
“relevant authority” in this context has implications for which persons are not susceptible by virtue 
of any enactment or rule of law to a sanction or other remedy if the person disclosed the 
information sought under this Bill by a relevant authority.  
 
 
Section 112(2)  Short title and commencement 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Order made by statutory instrument 
Parliamentary procedure:  None 
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Section 112(2) provides for the Scottish Ministers by order to appoint a day when the provisions of 
the Bill shall come into force and that different days may be appointed for different purposes.   
 
Reason for taking this power 
 
This order making power is required to ensure effective commencement of the Bill.   
 
SCHEDULES 
 
Schedule 3 (introduced by section 58), paragraph 3(3)  
 
Management control orders 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Paragraph 3(3) gives the Scottish Ministers the power to make regulations making provision about 
expenditure which local authorities may incur in respect of houses to which management control 
orders relate and the means of recovering such expenditure. 
 
Reason for taking this power 
 
The subject matter of the power is a detailed operational matter and subordinate legislation is 
therefore more appropriate. 
 
Schedule 4 (introduced by section 111), paragraph 1(c) 
 
Minor and consequential amendments: The Social Work (Scotland) Act 1968 (c.49), new section 
27(5A) 
 
Power conferred on:   The Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Schedule 4, paragraph 1(c) inserts new subsections 5A and 5B to section 27 of the Social Work 
(Scotland) Act 1968 (c.49).  The new subsection 5A provides that before making, revising or 
modifying a community justice scheme for the purposes of subsection (1)(b)(va) (persons subject 
to community reparation orders), a local authority shall consult such persons or class or classes or 
person as the Scottish Ministers may by regulations prescribe.   
 
Reason for taking this power 
 
The power relates to a matter of detail and would more appropriately be dealt with in secondary 
legislation. 
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Appendix 2 
 
Executive response 
 
Antisocial Behaviour (Scotland) Bill at Stage 1 
 
Section 1   Antisocial behaviour strategies 
Section 2  Directions: registered landlords 
 
The Committee asks for further explanation of the interaction between these sections, 
specifically subsections 1(3)(c) and 1(10) and section 2.  As drafted, it is not clear to the 
Committee the extent to which the placing of obligations on the various individuals and 
bodies envisaged amount to an exercise of administrative power suitable to a direction-
making power or may be more general and therefore legislative in nature. 
 
Section (2) seems to the Committee to suggest that Directions may have a more general 
effect, which seems to indicate that that power is legislative in character.  Where Directions 
are intended to be of general application, therefore, there seems to be an argument either 
for the requirement to collaborate being written into the Bill without the need for a delegated 
power or for the power to be exercised in a more formal legislative document such as a 
statutory instrument.  The Committee therefore asks the Executive to explain how it 
proposes to use the power. 
 
The Executive responds as follows: 
 
Section 1(1) requires a local authority to prepare an antisocial behaviour strategy jointly with the 
relevant chief constable for that local authority area.  Registered social landlords are a key partner 
in tackling antisocial behaviour locally and Ministers want to ensure they are actively involved in 
preparing antisocial behaviour strategies.      
 
In preparing that strategy a local authority will need to consider all relevant information in relation to 
antisocial behaviour in that local authority area.  This will mean that the local authority will need to 
be fully informed.  The direction making power at section 1(10) would be used where it was 
apparent that a local authority was having difficulty obtaining relevant information. The information 
could be from any source in the local authority area if that information would help inform the local 
authority and chief constable in the preparation of the strategy.  We envisage that the power might 
be used to ensure that local strategies are informed by full information from, for example, RSLs or 
voluntary agencies about the pattern of evictions in their properties or support services provided 
respectively.   The directions would be likely to be localised in nature dealing with particular issues 
as they arose.  It should be noted that there is no particular sanction for breach of the direction. 
 
The committee has asked what the relationship is between section 1(3)(c) and (10).  Section 1(3) 
sets out the matters that a strategy should cover.  One of those matters is the sharing of 
information between relevant persons in relation to dealing with antisocial behaviour.  Section 
1(3)(c) would ensure that the strategy includes a statement or protocol about how information on 
antisocial behaviour will and should be shared in that local authority area.  In that sense section 
1(3)(c) would be a statement of the policy on information sharing: section 1(10) would be a means 
of ensuring that practical difficulties in implementation of that policy locally could be resolved. 
 
Section 2 will enable Ministers to direct individual registered social landlords to prepare the strategy 
along with local authority and chief constable.  We would expect that the directions would be 
localised in nature.  The power to make directions about involvement of RSLs in preparation of the 
strategy has been adopted because of the very varied nature of RSLs.  Some RSLs are very large 
such as Glasgow Housing Association (“GHA”) and Dumfries and Galloway Housing Partnership 
which have received local authority stock – whereas others especially in rural areas are very small 
and some have stock spread across a number of authorities.  That being the case, it would not 
have made sense to impose a blanket duty on RSLs in relation to their involvement in preparation 
of strategies.  All local authorities have a mixture of RSLs in their areas. Section 2 allows for the 
flexibility required.  We would expect GHA to be directed to be involved in the preparation of the 
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strategy for Glasgow.  We would not expect to direct a smaller RSL in a different local authority 
area to have the same level of involvement.  
 
Section 20  Guidance 
Section 21  Directions 
 
Section 20 confers a wide power on the Scottish Ministers to issue guidance as to the 
exercise of the powers conferred by Part 3 of the Bill and such other matters as they see fit.   
The Committee notes that there is no obligation on, only a power given to, Ministers to 
issue any guidance.  The Committee also noted that the equivalent English Act combines 
this power and the power contained in section 21 as a power to issue a code of practice.  In 
the case of the English Act, however, the code of practice is to be laid before Parliament. 
 
  The Committee is inclined to share the concern of the Joint Committee on Human Rights at 
Westminster that there is no positive duty to issue, in that case, a code of practice as some 
form of guidance to chief constables as to the exercise of the powers seemed essential.  
The Committee asks the Executive for its views on whether Scottish Ministers should be 
under a similar obligation to make guidance and whether there is a case for laying that 
guidance before the Scottish Parliament. 
 
The section 21 power gives Scottish Ministers a power to issue directions to persons 
(including constables) exercising powers conferred by Part 3 of the Bill.  A person given 
such a direction must comply with it.  It appears to the Committee that, under the section as 
drafted, it will be open to Ministers to issue general directions and that such directions may 
be legislative in effect. 
 
 In so far as such directions may be of general effect, it seems to the Committee that there is 
a case for their being made by regulation or order in the form of a statutory instrument 
subject to some form of parliamentary scrutiny.  If directions are to be preferred, then, at the 
very least, there would seem to be a need to lay them before the Parliament.   The 
Committee asks for the Executive’s views. 
 
The Executive responds as follows: 
 
Statutory powers requiring Scottish Ministers to issue codes of practice in relation to criminal 
matters and/or police procedures are rare in Scotland.  Although examples are to be found in the 
Proceeds of Crime Act 2002 and the Regulation of Investigatory Powers (Scotland) Act 2001 it 
should be remembered that these are examples which relate to statutory regimes in respect of 
confiscation and surveillance and not, as is envisaged here, a code relating to police procedures. 
On that basis we have referred to guidance.  The guidance would have a similar legal effect to a 
Code of Practice being something that those exercising powers under Part 3 should have regard to 
but not placing binding legal obligations upon them. We do not intend to require Ministers to issue 
guidance.  While we note that the Committee shares the concern of the Joint Committee on Human 
Rights we do not consider that the nature of the obligation on Ministers to issue guidance is of 
particular relevance when considering ECHR compliance.  We would, however, be content that any 
such guidance was laid before the Parliament for information and will consider bringing forward 
appropriate amendments. 
 
The aim of section 21 was to address concerns that the power might be too wide-ranging and to 
guard against the provision being used indiscriminately or inconsistently by giving Ministers a 
power of direction which would be mandatory.  However, we are now reflecting on the concerns 
that have been raised about Ministers having a mandatory power of this nature during Stage 1 and 
will consider further.  
 
Section 43 Permitted level of noise 
 
The section authorises the Scottish Ministers to determine by directions the maximum level 
of noise (“the permitted limit”) that can be emitted from any dwelling.  A person breaching 
the permitted limit will be guilty of a criminal offence.  The Committee noted that there is no 
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provision for the directions to take any particular statutory form nor is there any provision 
that would require the directions to be publicised in any particular way.   
 
The power in this section seems to the Committee to be clearly legislative in nature and it 
would be more usual and appropriate for the matters to be dealt with by direction under the 
section as drafted to be prescribed in regulations made by statutory instrument subject to a 
form of parliamentary procedure.   The Committee asks the Executive to comment. 
 
Section 44 Approval of measuring device 
 
The section allows for Ministers to approve the type of device to be used for the 
measurement of noise for the purpose of noise control.  The Committee notes that there is 
no provision for this approval to be signalled in a statutory instrument nor is there any 
requirement for the approval to be published in any way.  The only condition appears to be 
that the approval should be in writing. 
 
Again, in the Committee’s view, it is usual for approvals of this nature to be incorporated in 
statutory instruments particularly where they are an essential to the proof of a criminal 
offence.  Whilst having no objection in principle to the delegation of power, the Committee 
again asks the Executive for further justification for the choice of vehicle for the exercise of 
this power.   
 
The Executive responds as follows(in relation to both sections 43 and 44): 
 
In relation to section 43, the Executive notes that a person is not guilty of an offence as a result of 
breaching the permitted level per se. A person would be guilty of an offence under section 41 only 
if, after the service of a warning notice under section 40, that person were responsible for noise 
emitted from the dwelling during the period specified in the warning notice, and that the noise 
exceeded the permitted level as measured from a relevant place. 
 
Section 43 (which is modelled on section 5 of the Noise Act 1996) provides for the determination of 
permitted levels for the purpose of the noise control provisions by Directions since this was 
considered to be an essentially technical matter.  Similarly, section 44 (as modelled on section 6 of 
the Noise Act 1996) provided for the approval of the type of devices to be used for the 
measurement of noise in terms of those provisions again on the basis that this was an essentially 
technical matter. 
 
However, we take on board the Committee’s concerns that, in the interests of transparency and 
given that any breach of the noise control provisions can give rise to criminal liability, the setting of 
permitted levels or the approval of noise measurement devices should be provided for in 
subordinate legislation. We will amend these provisions in light of the Committee’s concerns.   
 
Section 46(4)  Fixed penalty notices: supplementary 
 
The subsection confers on Scottish Ministers the power to specify in an order, a form for a 
fixed penalty notice and provides that if such a form is specified a fixed penalty notice shall 
be given in that form.  The Committee notes that the power in this subsection is a Henry VIII 
power to amend a figure in primary legislation - the sum of £100 mentioned in section 42(10) 
– and that its exercise is subject to annulment procedure.  
 
The Committee does not normally accept that such procedure is acceptable for the exercise 
of Henry VIII powers unless specific justification is provided or a clear limitation is placed 
on the extent of the power.  The Committee does not see a justification from the Executive 
in this case and there is no limit on the level at which the fixed penalty may be set in 
exercise of the power. 
 
The Committee therefore asks for further clarification of the reasoning behind this provision 
observing that at present it is inclined to recommend some clear limitation on the power or 
the use of affirmative procedure. 
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Section 49  Offences under section 33 of the Environmental Protection   
  Act 1990: fixed penalty notices 
 
(New sections 33A(6) and (8) of the 1990 Act) 
 
The Committee makes the same comment as above on the powers under new section 
33A(8) as on section 46(4) and asks for further justification of the power as proposed. 
 
The Executive responds as follows (in relation to the points concerning both section 46(4) 
and 49 of the Bill): 
 
The provisions as drafted are modelled on a similar power under section 88(7) of the 
Environmental Protection Act 1990 to modify the fixed penalty for the litter offence under section 87 
of that Act, The intention is to ensure that the amount of fixed penalty payable in respect of both the 
excessive noise offence and the fly-tipping offences under section 33 of the 1990 Act can be 
adjusted over a period of time to take account of inflation. In those circumstances, we judge that it 
is unnecessary to make the exercise of either of these powers subject to affirmative procedure. 
However, we take on board the Committee’s concerns regarding the placing of some clear limits on 
the exercise of either of those powers and will consider further whether to amend these provisions 
to introduce a limit along the lines of section 97(2) of the Bill, which would be to place an upper limit 
on the amount of fixed penalty at level 2 (£500) of the standard scale. For consistency, we will 
consider doing likewise in respect of section 88(7) of the 1990 Act.   
 
Section 51  Directions in respect of duty under section 89 of the    
 Environmental Protection Act 1990 
 
This section adds to the existing powers in sections 89, 91 and 92 of the Environmental 
Protection Act 1990 by conferring on the Scottish Ministers a power to issue Directions to 
any person subject to a duty under subsection (1) or (20 of section 89.  As these directions 
will have some force and may be given to an individual person or generally, in the 
Committee’s view they therefore undoubtedly have some legislative effect.   
 
The Committee observes that section 89 already provides for the issue by the Scottish 
Ministers of a code of practice in relation to compliance with the obligations imposed by 
section 89(1) and (2).  This code of practice, which may also be taken into account in 
proceedings under sections 91 and 92, is however subject to parliamentary approval.  By 
contrast, a direction under the new powers will not require any such approval.  While it 
might not be appropriate for a direction given to an individual to be subject to Parliamentary 
scrutiny, it is less obvious to the Committee that this is would be the case with a general 
direction.  The practical difference between a general direction and the code of practice is 
also less than clear except of course that the former will not be subject to any Parliamentary 
scrutiny unlike the latter. 
 
The Committee therefore asks the Executive for further justification for these provisions 
and in particular for an explanation of the interrelation between the power to issue general 
directions and the existing powers to issue codes of practice.  It seems to the Committee 
that there may well be grounds for concerns about directions that have not been the subject 
of any parliamentary approval being admissible in evidence in criminal proceedings. 
 
The Executive responds as follows: 
 
The current code of practice gives high-level guidance to the public authorities mentioned in 
section 89(1) and (2) of the 1990 Act about clearing litter from a range of environments. Of 
necessity it is very general, but it provides useful guidance to those authorities and to the general 
public on what areas councils and other authorities with a statutory duty to clear litter are expected 
to clean, together with frequencies of cleaning and general levels of cleanliness. It may also be 
used by those authorities as a basis for development of policies at local level concerning litter 
control. It is intended that Ministers should be able to continue to set out standards of cleanliness in 
such codes of practice at a broad level. The effectiveness of the code of practice provisions in 
practice has, however, been limited in default of actual performance indicators, for example, 
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practical indicators for cleanliness of pavements and streets, against which the duties of those 
authorities can be more effectively measured.  
 
The code of practice is so general that it could be difficult to rely on it in proceedings concerning 
the application by authorities of their duties under sections 91 and 92, proceedings which are, in 
the first instance, civil in nature (although this may in turn give rise to criminal proceedings for non-
compliance with any orders made by the court in light of those proceedings). Hence the new 
powers in the Bill to issue Directions to those authorities against which the discharge of their civil 
duties can be more meaningfully tested. Given the different responsibilities of those authorities, it is 
intended that the Directions should be capable of being adapted as necessary for flexibility. The 
power of Direction is also intended to be a flexible tool to deal with emerging situations. It is not 
intended, however, that the exercise of the directions power would in any way conflict with the code 
of practice, since, as indicated earlier, the latter would still operate at a broader level in setting out 
the framework for the overall context for the discharge of litter control duties by the relevant public 
authorities under section 89 of the 1990 Act.  
 
We consider that the use of Directions is appropriate in this context. Whilst in the absence of an 
express provision, it would have been open to a Court to take the Directions into account where 
relevant, we think that it is more transparent to spell this out on the face of the Bill. As the 
Committee has noted in its comments on section 109 of the Bill, any Directions issued will, as with 
other Directions issued under the 1990 Act, require to be in writing (see section 161 of the 1990 
Act). However, we take on board the Committee’s further concerns regarding transparency, and 
will consider amending the provisions to require that any Directions issued are publicised.  
  
Section 62(3)Failure to comply with notice: action by authority at landlord’s expense 
 
The Committee has no objection in principle to the proposed delegation of power or the 
procedure proposed.  However, the power does not appear to include the power to make 
provision as to the amount of the expenses for which the landlord may be liable, only the 
description of the expenses. 
 
It seems to the Committee that if the power is needed to describe the expenditure then it 
might also be necessary to impose some reasonable limit on the expenditure.  The 
Committee therefore asks what the Executive intends to include in regulations.  That will 
allow the Committee to conclude whether the power is sufficient to allow the Executive to all 
that it may wish to do under it. 
 
The Executive responds as follows: 
 
The Executive have the power to prescribe the circumstances where a landlord shall be liable for 
expenditure and also the description of such expenditure.  One example of the circumstances that 
the Executive intend to include in the regulations would be where the local authority reasonably 
believes that mediation between tenants or between tenants and local neighbours would help to 
resolve the problems and the landlord has failed to co-operate to facilitate this.  Further examples 
would be where an antisocial behaviour order is sought or obtained against a tenant and the 
landlord has failed to co-operate with the local authority.  Descriptions of expenditure in relation to 
the first example could be the cost of arranging for the mediation.  In relation to the latter examples 
the expenditure could be the cost of witnesses in ASBO hearings where the landlord could have 
co-operated in gathering evidence but has refused necessitating the local authority seeking 
evidence from professional investigators.     
 
The Committee are correct in stating that there is no specific  power to impose a reasonable limit 
on the expenditure.  The descriptions of expenditure prescribed could vary from case to case.  It 
was felt to be inappropriate to “second guess” what the level  expenditure might be.  The 
expenditure must always be incurred by virtue of the steps that a local authority  consider 
necessary.  The Executive would also point out that the regulations may include provision for the 
settling of disputes under Section 62(3). 
 
The Executive are content that power as stated in the Bill is sufficient to enable the Executive to do 
all that it may wish under the power. 
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Section 69(8)  Registration of relevant houses within a designated area    
 
The subsection confers on the Scottish Ministers the power to prescribe by order made by 
statutory instrument subject to annulment how fees are to be arrived at for the purposes of 
local authorities specifying the fee to accompany an application for registration of a 
relevant house within a designated area.  The fees themselves are to be set by the local 
authority. 
 
Again, the Committee has no difficulty in principle with this power or with the procedure 
proposed.  However, the wording of the power seems slightly odd.  It seems possible to the 
Committee that the Executive may find that, in the event, it might not prove adequate for 
everything that they might wish to do in exercise of the power.   It therefore asks the 
Executive to explain what is meant by the words “how fees are to be arrived at” and what 
exactly they would wish to include in any order made under the power. 
 
The Executive responds as follows: 
 
The Executive wish to be able to set a limit on the fees that the local authority may charge.  
However it may also be that the Executive wish to prescribe a flat rate fee.  Additionally the 
Executive may wish to prescribe circumstances where there is a “reduction” in fees.  For instance if 
one landlord is applying for 20 registrations of 20 properties there may be a requirement for 
abatement of the standard fee as an economy of scale.  Similarly, there may be a case for the fee 
to be reduced or waived if the landlord has voluntarily joined a recognised accreditation scheme. 
 
In light of the above the Executive deliberately did not use the word “calculated” in the power as it 
was felt that this could prohibit the setting of flat rate fees in the order.  The Executive feels that the 
phrase “how fees are to be arrived at” gives the required flexibility.  
 
Section 85  Guidance 
 
The section provides that any person (other than a court) exercising functions under this 
Part of the Bill is to have regard to any guidance issued by the Scottish Ministers.   
 
The Committee asks the Executive for further justification of the use of guidance in this 
instance rather than use of a legislative instrument. 
 
The Executive responds as follows: 
 
Section 85 (to which we think the Committee’s concerns properly refer) provides guidance on 
Parenting Orders in terms of Part 9 of the bill.  Parenting Orders are a new legal measure in 
Scotland and we believe that a power of guidance by Ministers will be important in ensuring that the 
measure is effectively implemented.  Ministers have made clear that the policy intention is that an 
application for a Parenting Order should only be made after voluntary measures of support have 
been unsuccessful.  Guidance issued under section 85 will make clear that should be the case and 
also what would constitute failure of voluntary measures.  Guidance might also cover how the 
relationship between the local authority and Principal Reporter, both of whom have the power to 
apply for a Parenting Order, should be structured.  Providing for these issues in guidance allows 
flexibility to adapt in the light of experience of Parenting Orders on the ground. 
 
Sections 95(2) and (3) Fixed penalty offences 
 
Although the power under subsection (2) seems acceptable in principle, the Committee 
notes that the additional powers conferred by subsection (3) are very wide.  This raises the 
possibility that they might be open to use in a way that is less acceptable even although 
their exercise is to be subject to affirmative procedure. 
 
In particular, it would seem to be open under the power to circumvent all the careful 
safeguards included in Part 11 of the Bill.  It might even be possible under the power to 
remove the alternative of prosecution provided by section 98.  The Committee therefore 
asks the Executive to explain its intentions in relation to this power. 
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The Executive responds as follows: 
 
Section 95(3) only allows Ministers, in an order under 95(2), to make such amendments to any 
provision of Part 11 as they consider appropriate in consequence of any amendment of, or addition 
to or removal from the table made by the order. 
 
The Executive considers that this power could only be used when Ministers have made a change 
to the table (eg either adding or removing an offence) and could then only be used for the purpose 
of making  a consequential change elsewhere in Part 11 in order to give practical effect to that 
change in the table.  The power under section 95(3) is limited in this way and also subject to the 
additional scrutiny of affirmative procedure.  As the power would only enable consequential 
amendments to be made we do not consider that it would be used to remove any of the safeguards 
or substantially amend Part 11. 
 
Section 106(5) Disclosure and sharing of information 
 
This appears to the Committee to be an important power particularly from the Human Rights 
point of view.  Although exercisable by affirmative procedure, the Executive does not 
indicate how and in what circumstances it would intend to use the power or any clear 
reason why it is considered necessary.   
 
In addition, it is not clear whether it is the intention that the power should extend to 
amendments to Acts effected by the Bill or only to substantive provisions in the Bill itself.  
The Committee assumes that the latter is the intention but asks the Executive for further 
information on these points. 
 
Subsection (3) Guidance  
 
Again, it is not entirely clear to the Committee whether this provision applies only to 
substantive provisions of the Bill or also in relation to amendments made by the Bill to 
other enactments.  The Committee asks the Executive for clarification. 
 
The Executive responds as follows: 
 
The intention behind taking this power is to give flexibility if it becomes apparent in the future that 
other persons may require information to be disclosed to them. For example, where new or existing 
bodies were given functions in relation to antisocial behaviour.  As drafted we have made provision 
in relation to information sought under this Bill.  This would not apply to information sought 
otherwise than under the Bill. 
 
We agree that there may be potential for confusion given the difference in terminology used in 
subsection (3) and when this is contrasted with subsection (1).  We will give further thought to this 
and make amendments to clarify the Bill.  
 
Section 109  Directions 
 
The Committee has no difficulties with the power to amend or revoke a direction given 
under the Bill.  However, as it appears to be customary in legislation to include a similar 
provision in relation to guidance, the Committee therefore asks the Executive whether the 
omission is deliberate.  
 
Again, it is not clear to the Committee whether this provision is to apply to directions given 
under substantive powers in the Bill or also to amendments effected by the Bill to other 
legislation.  It seems unclear from the Bill. 
 
In section 51, for example, there is no provision that directions under the new provisions 
inserted in the 1990 Act are to be given in writing or enabling Ministers to amend or revoke 
the directions.  In that case, however, the 1990 Act itself contains detailed provisions that 
provide for directions to be in writing and include powers to revoke or amend a direction.  
On the other hand, in the amendments made to section 27 of the Social Work (Scotland) Act 
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1968 by paragraph 1 of schedule 4, new subsection (5A) provides that directions are to be 
given in writing but there is no power to amend or revoke the directions.   Unlike the 1990 
Act the deficiency does not appear to be remedied by existing provisions in the 1968 Act.  
The Committee draws this discrepancy to the attention of the Executive for comment. 
 
The Committee also considers that the points discussed elsewhere in this letter regarding 
guidance are also relevant to this subsection and again asks the Executive to comment 
 
The Executive responds as follows: 
 
We have been considering the provision made in relation to guidance and can confirm we are 
considering bringing forward amendments at Stage 2 that will clarify that guidance as well as 
directions can be revoked or varied.  We agree that we need to consider whether we should make 
express provision in relation to the variation or revocation of directions under the Social Work 
(Scotland) Act 1968. 
 
Section 112(2)  Short title and commencement 
 
Section 112(2) provides for the Scottish Ministers by order to appoint a day when the 
provisions of the Bill shall come into force and that different days may be appointed for 
different purposes.  The Committee notes that the general provisions of section 108(2) will 
apply to orders made under this section and that this raises the same point as arose in its 
consideration of the Local Governance (Scotland) Bill on which the Executive has recently 
responded to the Committee. 
 
The interaction of section 112(2) and section 108 is essentially the same as that of section 
22(2) as applied to the power to make a commencement order under section 23 of the Local 
Governance (Scotland) Bill in that they include not only transitional, transitory or savings 
provisions but also incidental, supplemental and consequential provisions.  An important 
effect is that as long as there are parts of the Bill to be commenced, substantial 
amendments to the Bill are possible that will not be subject to Parliamentary scrutiny.  The 
Committee ask the Executive to give its reasons for drafting in this way. 
 
The Executive responds as follows: 
 
As highlighted the interaction of section 112(2) and section 108 is essentially the same as that of 
section 22(2) as applied to make a commencement order under section 23 of the Local 
Governance (Scotland) Bill. The reasons for drafting in this way are fundamentally the same for 
both Bills.  This Bill covers a number of different areas of law and amends existing legislation. 
Whilst every attempt has been taken to ensure that the amendments are correct and sufficient it 
may become apparent, upon drafting the commencement order, that one of the amendments was 
flawed or will have an unforeseen effect. As a result an incidental, supplemental or consequential 
provision would be required. A power to make supplemental provision has been used recently 
where the Local Government (Scotland) Act had given a power to make regulations but had 
omitted to provide by whom that power was exercisable. If an omission of a similar type were to be 
identified in this Bill at commencement we consider that it would be appropriate for the provision to 
be contained in the commencement order rather than in a separate order.  Such a provision would 
have limited practical effect and we therefore see no difficulty in the fact that the provision would 
not be subject to parliamentary procedure. We would wish to retain this level of flexibility for this 
Bill.  For the avoidance of doubt this does not confer power to amend the Bill itself.  Any power to 
amend the Bill would have to be in clear and unambiguous terms, for example, section 106(5) of 
the Bill.           
 
Schedule 3 (introduced by section 58), paragraph 3(3) 
Management control orders 
 
The Memorandum does not indicate how the Executive intends to use the power.  The 
committee asks for illustrations of the type of provision that might be included in 
regulations made under the power if only to reassure itself of the adequacy of the power for 
the purpose intended. 
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The Executive responds as follows: 
 
The Executive intends to use the power to detail the types of expenditure that a local authority may, 
or may not, incur in relation to houses that are subject to a Management Control Order.  For 
instance it is desirable that a local authority may incur expenditure in relation to a property to keep 
it wind and watertight.  However it would not be appropriate for a local authority to carry out work 
that was merely to enhance the capital value of a property.  It may also be desirable that a 
managing agent is appointed in relation to the property.  This would incur expenditure.  If 
expenditure is appropriate in terms of the regulations the Executive felt that the regulations should 
also provide for the mechanics, or means, of recovery of such expenditure.  For example recovery 
of costs which exceed the income from rent could be by means of a charging order.  
 
The Social Work (Scotland) Act 1968 (c.49), new section 27(5A) 
 
The Committee has little difficulty with this power in principle or with the procedure 
proposed. 
 
However, the Committee asks for clarification as to whether subsection (5A) obliges 
Ministers to make the regulations concerned.  If regulations are not made then there will be 
no obligation on a local authority to consult anyone before exercising their powers under 
new subsection (1)(b)(va) inserted in section 27 of the 1968 Act by the Bill.   The Committee 
therefore asks for explanation of the Executive’s intentions in this respect before approving 
the power. 
 
The Committee also notes that new subsection (5A) contains a further direction-making 
power and wishes to consider whether it is satisfied that such a power is appropriate in the 
context of the 1968 Act.  The Act itself already sets out what a community justice scheme 
must contain but the Committee wishes to consider whether Ministers should be able to 
elaborate on the statutory provisions by non-statutory directions particularly given that 
local authorities are in this instance bound by the Bill to comply with these directions. 
 
The Committee therefore asks the Executive to explain its intentions in this respect.  In 
particular, if the directions could be used to add to the list of mandatory requirements in the 
1968 Act then there could be an argument that directions are not the most suitable vehicle 
for such an exercise and that regulations subject to Parliamentary scrutiny might be more 
appropriate. 
 
The Executive responds as follows: 
 
We can confirm that subsection (5A) does not require Ministers to make regulations in relation to 
the persons whom a local authority should consult.  We would agree that as drafted if no 
regulations are made then the local authority will not be required to consult at all.  We would want 
to ensure that the local authority was under a duty to consult and will consider what amendments to 
make to the Bill to clarify this issue. 
 
The intention behind taking a power to issue directions is to give Ministers the flexibility to respond 
to particular issues that may arise from one local authority area to another. We want to ensure that 
where Ministers do not consider that the content of particular community justice schemes are 
appropriate that they have a direct means of requiring local authorities to improve the content of 
those schemes. For example, where a scheme related to supervised attendance orders and the 
scheme did nothing more than offer unpaid work then Ministers may want to issue directions to 
ensure that the scheme also offered opportunities for money management and lifestyle skills. We 
consider that a direction-making power is appropriate when exercising power on a localised basis.  
It would not be intended to use that power to add to the list of mandatory requirements in the 1968 
Act on a general basis.  
 
Scottish Executive 
 
4 February 2004 
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Appendix 3 
 
Executive response 
 
Antisocial Behaviour (Scotland) Bill at Stage 1 
 
The Committee has asked for a further explanation of the following points.  The Executive 
responds to each point in turn as follows: 
 
Section 1 (Antisocial behaviour strategies) as read with section 106 (Disclosure and sharing 

of information) 
 
The Committee asks the Executive for further clarification of the interaction between these 
sections.  Specifically, further explanation is requested as to why, whilst section 1 appears 
to place a requirement on all the bodies and individuals it mentions, section 106(3) restricts 
the requirement to have regard to the guidance to the relevant authorities listed in 106(2).   
The Committee asks why the requirement in 106(3) is not instead placed upon the bodies 
and individuals mentioned in section 1. 
 
The Executive responds: 
 
The strategy under section 1 will cover issues relating to setting out how information sharing should 
be working at the local level.  It does not give any power to share that information. Section 106 is 
generally about empowering persons to disclose and share information with the relevant authorities 
namely local authority, chief constable and registered social landlords. There is therefore no direct 
link between section 106 and section 1. 
 
However, the Committee raises a point about section 106(3). That subsection gives Ministers a 
power to issue guidance in relation to the provision and receipt of information.  That guidance 
would apply to all persons giving or receiving information under the Act.  However, only the 
relevant authorities must have regard to the guidance.  On reflection, we agree that it would be 
sensible to simply provide that all those providing and receiving information should have regard to 
guidance issued by Ministers under section 106.  We will bring forward appropriate amendments at 
Stage 2 to give effect to this. 
 
Section 20  Guidance 
 
The Committee notes that the Executive would be content to lay before the Parliament for 
information guidance that Ministers may make under section 20 and is considering bringing 
forward amendments to that end.  The Committee observes that this does not amount to an 
undertaking to amend the provision to require laying of the guidance nor is there an 
indication of whether any guidance would be subject to any procedure and asks the 
Executive to clarify its intentions in these respects. 
 
The Executive responds: 
 
The preparation of the guidance will be undertaken in collaboration with organisations such as 
COSLA, the Crown Office and the Police Associations.  We will keep the relevant parliamentary 
committees advised of progress and will prepare final guidance following consultation on draft 
guidance.  It is not our intention that this guidance is subject to any formal parliamentary procedure. 
 
 
Section 46(4) Fixed penalty notices: supplementary 
Section 49 Offences under section 33 of the Environmental Protection 
Act 1990: fixed penalty notices (New sections 33A(6) and (8) of the 1990 Act) 
 
The Executive has accepted the Committee’s concerns about the absence of any clear limits 
on the exercise of either power and is further considering whether to lodge amendments to 
the Bill to introduce a limit similar to that in section 97(2) and a similar amendment for 
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section 88(7) of the 1990 Act.  The Committee asks for further clarification of the Executive’s 
intentions as regards amendments to these provisions. 
 
The Executive responds: 
 
Having accepted the Committee’s concerns and having considered this further, we intend lodging 
amendments at Stage 2 to both of the above provisions (as well as section 88(7) of the 1990 Act), 
to introduce an upper limit on the amount of any increased fixed penalties for the relevant offences 
in line with that in section 97(2) of the Bill.  
 
Section 51  Directions in respect of duty under section 89 of the 
   Environmental Protection Act 1990 
 
Again, in acknowledging the Committee’s concerns, the Executive has offered to consider 
amending the provision to require Directions to be publicised.  The Committee also asks the 
Executive to clarify its intentions as regards an amendment to this effect. 
 
The Executive responds: 
 
Likewise, having accepted the Committee’s concerns and having considered this further, we intend 
lodging an amendment at Stage 2 to require that any Directions issued (and any variations or 
revocations thereof) under this provision be published in such manner as considered appropriate 
for the purpose of bringing it to the attention of persons likely to be affected by it and for copies to 
be made available to the public.  
 
Section 109  Directions 
 
The Committee raised a number of technical drafting points with the Executive which it has 
agreed.  The Executive is considering bringing forward amendments at Stage 2 to address 
these points.  The Committee again asks for clarification of the Executive’s intentions as 
regards these amendments. 
 
The Executive responds: 
 
We confirm that we are considering whether we need to make amendments to clarify that guidance 
as well as directions can be varied or revoked.   
 
We are also considering whether we need to amend the Social Work (Scotland) Act 1968 to ensure 
that directions issued under that Act can be varied or revoked.  Subject to finalising the text for 
those amendments we would intend lodging these at Stage 2. 
 
Schedule 4   Minor and consequential amendments 
   (introduced by section 111), paragraph 1(c) 
The Social Work (Scotland) Act 1968 (c.49), new section 27(5A) 
 
The Executive has again justified the direction-making power by reference to the intention 
that the power will be used on a localised basis.  However, it has not ruled out the use of the 
power on a general basis nor does it confirm that the power will not be used to modify, 
amend or add to the statutory provisions.  The Committee remains unclear as to how the 
power will be exercised and therefore as to whether it is appropriate to a non-statutory 
instrument.  The Committee asks the Executive for further explanation of its intentions as 
regards the use of this power on a general basis.  Also, it seems to the Committee that 
beyond a certain point, localised exercises of the power could amount to a general exercise. 
 
The Executive responds: 
 
We do not intend to use the direction making power on a general basis.  As we set out in our reply 
of 4 February the direction making power would be used on a case by case basis if Ministers 
considered that the content of individual community justice schemes were inappropriate.  The type 
of matter that we would envisage directions covering would be the specific content of the scheme.  
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We would not intend to use this power to modify, amend or add to the statutory provisions.  We 
would also not envisage using this power on a general basis.  
 

316



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX B 

 125

ANNEX B PRE-LEGISLATIVE CONSIDERATION OF ANTISOCIAL 
BEHAVIOUR BY THE COMMITTEE 
 
 

COMMUNITIES COMMITTEE 
 

12 NOVEMBER 2003 
 

ANTISOCIAL BEHAVIOUR - SUMMARY OF PRE-LEGISLATIVE SCRUTINY  
 
Introduction 
 
1. The Communities Committee agreed at its meeting on 10 September 2003 to carry out pre-

legislative scrutiny of the Scottish Executive’s anti-social behaviour strategy with a view to 
informing its likely consideration of the Executive’s Bill on antisocial behaviour as lead 
committee. 

 
Fact—finding Visits 
 
2. In order to consult widely with local communities the Committee agreed to visit each of the 8 

Scottish parliamentary regions.  Reporter groups visited a wide ranging number of 
organisations and groups in the following areas: 

 
• Highlands and Islands  - Lossiemouth 
• North East Scotland -  Dundee 
• Mid-Scotland and Fife - Stirling 
• Glasgow   - Pollockshaws, East Pollockshields   

     and Royston 
• South of Scotland -  Dumfries 
• West of Scotland  - Bonhill, Alexandria 
• Central Scotland  - East Kilbride 
• Lothians   - Edinburgh 

 
3. Each of the visits consisted of a number of meetings with local groups and organisations in 

order to ascertain the views of local communities on the following issues: 
 

• What is anti-social behaviour? 
• The scale of the problem 
• The causes of anti-social behaviour 
• What is being done now to address the problem? 
• Suggestions for possible solutions to address anti-social behaviour 

 
4. A note of each of the visits is attached at Appendix 1. 
 
5. The visits took place on 30 September, 28 and 29 October and 4 November and the 

Committee would like to thank all those organisations and groups for attending and contributing 
to the Committee’s inquiry.  The Committee would also like to thank the various individuals who 
assisted in organising the visits.   

 
Questionnaires 
 
6. In addition to its fact-finding visits the Committee also issued a general call for evidence based 

on a questionnaire which was sent to a targeted number of organisations and posted on the 
Committee’s web page.  The questionnaire was sent to all of the Parliament’s partner libraries 
and to all Social Inclusion Partnerships and the Civic Forum. 

 
7. The questionnaire was structured around the same questions as the fact-finding events and 

over a hundred responses were received from a wide range of community organisations and 
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representative organisations.   However, the majority of organisations were from individuals.  
The Committee would like to thank all those who took the time to complete the questionnaire.   

 
8. SPICe have drafted a summary of the responses received and a paper is attached as 

Appendix 2.  All the public responses received are available on the Committee’s web page. 
 
Conclusion 
 
9. The Committee is invited to consider both the notes of the fact-finding visits and the summary 

of the questionnaires with a view to informing its Stage 1 consideration of the Antisocial 
behaviour etc. (Scotland) Bill and to agree that this evidence is included in its Stage 1 Report 
and published on the Committee’s web page.     
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Appendix 1 
 

COMMUNITIES COMMITTEE 
 

12 NOVEMBER 2003 
 

ANTISOCIAL BEHAVIOUR – PRE-LEGISLATIVE FACT-FINDING VISITS  
 
 
Introduction 
 
At its meeting on 10 September the Committee agreed to visit each of the eight parliamentary 
regions to meet with a number of groups who may have an interest in the Executive’s Anti-social 
Behaviour Bill.  Enclosed are the reports from each of the visits.   
 
The following meetings took place on 30 September, 28, 29 October and 4 November- 
 
Highlands and Islands - Lossiemouth 
 
North East Scotland - Dundee 
 
Mid-Scotland and Fife - Stirling 
 
Central Scotland - East Kilbride 
 
South Scotland - Dumfries 
 
West Scotland - Bonhill, Alexandria 
 
Lothians - Edinburgh 
 
Glasgow – Pollockshaws, East Pollockshields and Royston 
 
Appendix 2 
 
Anti-social Behaviour consultation summary of responses 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO LOSSIEMOUTH ON TUESDAY 30 SEPTEMBER 2003 
 
 

In Attendance: Mary Scanlon MSP, Stewart Stevenson MSP, Jenny Goldsmith (clerk) 
 

The members held separate meetings with the following groups: 
 

Lossiemouth Derby and Joan Club 
Lossiemouth High School pupils  
PC Kim McGettrick, Community Police Officer 
Lossiemouth Community Council and Lossiemouth Tenants Forum 
Lossiemouth Youth Café Project. 

 
What is anti-social behaviour?  

 
The groups listed above thought that minor crimes such as vandalism were the largest anti-social 
behaviour issue in Lossiemouth and most thought that young people were mostly responsible.  
Incidents included minor theft, stone throwing, burglaries, and graffiti.  The Community Police 
Officer also included fire raising and also young people jumping from the harbour onto passing 
boats.  One individual mentioned noisy neighbours as a problem. 

 
Older people listed dog and cat excrement on streets and gardens, physical and verbal abuse from 
drunk people, littering by children walking home from school and noise pollution by young children 
on quad bikes, skateboards and rollerblades as further areas of concern. 

 
Younger people listed bullying as an issue particular to them which encompassed physical and 
verbal harassment and damage to property by bullies.  One child mentioned her specific case in 
which she had been bullied resulting in facial injury and referral to the Children’s Panel system for 
the bully.  The young people thought that mediation would help those who had been bullied in such 
situations but not those responsible for the behaviour. 

 
The scale of the problem  

 
All groups except the Community Police Officer thought that anti-social behaviour was increasing.  
Some adults thought that people had become less tolerant of younger people in Scottish culture 
than was the case in other countries.  Young people thought that adults were not in touch with 
young peoples’ lifestyle as social facilities for young people closed early in the evening before the 
young people were ready to go home. 
 
Both older and younger people found certain behaviour frightening and were also scared of 
retaliation if they complained about anti-social behaviour.  The group of school pupils thought that 
about 50% of pupils were involved in some sort of anti-social behaviour and that this could be a 
frightening environment for younger pupils especially outside school.  Overall, the groups thought 
that anti-social behaviour had increased in Lossiemouth.  Some adults thought that the majority of 
children were well behaved and that trouble was caused by a minority of ‘neds’.    The groups 
mentioned that about three to four years ago a gang of youths had created an era of greater anti-
social behaviour than was currently the case in Lossiemouth. 

 
The causes of anti-social behaviour  

 
All groups thought that social exclusion, lack of activities and boredom caused anti-social 
behaviour particularly from younger people.  Other causes of anti-social behaviour mentioned by 
older people included lack of deterrents such as physical punishment and excessive political 
correctness and children being outside at night with nothing to do.  Other causes suggested were 
alcohol, lack of police and lack of community.   
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The groups perceived alcohol as a greater cause than drugs of anti-social behaviour in 
Lossiemouth.  It was mentioned that Lossiemouth did not have laws prohibiting drinking alcohol in 
the street as was the case in the nearby larger town of Elgin.  Older people said that young people 
often caused a disturbance on the streets late at night, throwing bottles and drink glasses.  
Younger people thought that alcohol minimised anti-social behaviour to a certain extent as it kept 
young people occupied and also thought that drinking alcohol to get drunk was a cultural trend.  
Young people mentioned the Raft Race in Lossiemouth as a regular event where underage 
drinking and street fighting occurred a great deal although they thought that this behaviour 
happened in Lossiemouth on a smaller scale every weekend. 

 
All groups thought that lack of police presence and action was a cause of anti-social behaviour.  It 
was mentioned that the police station was not manned in Lossiemouth, police patrolled the streets 
in cars rather than walking which separated them from the streets and police were not part of the 
community as in previous eras.  People stated that the police were not protecting, caring and 
interacting with the community enough and were not tough enough on crime.  It was also stated 
that that responses and actions by police and the courts system were slow and unsatisfactory to 
the point where people did not think it was worth making a complaint. 

 
Loss of community was also mentioned as a cause.  Unavailability of skilled, sufficiently paid work 
in the area was suggested as a cause of community fragmentation with many young people 
choosing to leave the area after school age.  Some individuals though that a greater percentage of 
working mothers had caused some social breakdown also. 

 
People thought that different groups of people moving into the area such as ’problem families’ 
moved in from elsewhere by the local authorities, gypsy travellers and families new to the area with 
numerous children had helped create an ensuing loss of sense of community.  Younger people 
thought that the gypsy travellers were the worst perpetrators of vandalism and stealing, that the 
police were scared of gangs of gypsy travellers and thought that racism was a problem. Young 
people mentioned a long term animosity between the inhabitants of Lossiemouth and nearby Elgin 
and stated that people who moved from one to the other were seen as outsiders. People did not 
think the nearby Royal Air Force (RAF) base had anything to do with this as the RAF have their 
own police although the RAF personnel had been involved in street fights in the past.  Young 
people mentioned that younger children of RAF staff tended to group together as the RAF were 
treated as outsiders. 
 
What is being done now to address the problem?   
 
The groups mentioned the community police as a successful method of addressing anti-social 
behaviour issues.  The Community Police Officer mentioned that she had organised various events 
in order to encourage young people to take ownership for anti-social behaviour such as a barbeque 
to encourage fire safety and a roadshow with the local community network in order to speak to 
young people about anti-social behaviour issues.  She agreed to send the analysis of the roadshow 
event to the Committee. 

 
Young people also mentioned that youth workers from Moray Council sometimes spoke to young 
people on the streets to offer support.  The workers were liked and trusted for their informal 
approach although it was thought that there were not enough of them.   

 
The general community perception was that people were unfairly rewarded or received attention for 
anti-social behaviour and those who behaved responsibly were not recognised similarly or totally 
ignored.  It was felt this led to a culture where bad behaviour was encouraged and was normal.  
This was especially felt to be the case for young people who were often referred to social workers 
or schemes such as Moray Youth Justice who offered incentives to participate such as go-karting 
or football.  The groups offered numerous anecdotes of pupils who were often on such schemes 
due to their continual anti-social behaviour and enjoyed the leisure activities offered and stated that 
this seemed an unfair situation.   
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Suggestions for possible solutions to address anti-social behaviour 
 

Older people suggested that there should be greater responsibility, respect and discipline from 
those involved in anti-social behaviour and that parents, schools or those directly responsible 
should pay for damage caused and create better discipline.   

 
The groups discussed some measures proposed by the Executive in their recent consultation on 
anti-social behaviour in the context of parenting.  The suggested measure of prison sentences for 
parents of young people responsible for anti-social behaviour was not supported as people felt this 
would remove social structure for the perpetrators of crime.  However it was felt that there needed 
to be more ongoing and proactive assistance for parents on all parenting issues from all support 
services working together.  Some adults supported that the ID card recently proposed by the UK 
Parliament and suggested a chip implant as a further development. 

 
All groups stated that more leisure facilities such as a cinema or skateboard park would reduce 
anti-social behaviour amongst young people.  An outdoor seat costing £4000 had been built with 
Lottery funds in Lossiemouth recently and adults expressed concerns that they had not been 
consulted and that the community would have chosen something different.  Older people thought 
that any facilities provided were for the younger age group of children and that there was nothing 
for the older teens as there had been previously in Lossiemouth such as coffee bars or discos.  It 
was felt that the Community Centre was not used to its full capacity and was not open long enough. 

 
Most groups thought that the Youth Café in Lossiemouth had not been effective as it closed when it 
was most needed, e.g. during school holidays, and it was funded by the church and therefore 
children were put off going.  The Youth Café members explained that they were currently searching 
for new premises due to the first property being too close to housing areas which led to complaints 
about noise.  They expressed concerns that a service such as the Café which tried to proactively 
prevent anti-social behaviour was struggling to find funding although those responsible for anti-
social behaviour received funding and services more easily.  
 
Some adults thought that there should be more institutions introduced to encourage discipline such 
as National Service.   They also suggested improvements for policing such as better training, 
stronger police powers and training of civilians to do some police work or ‘special constables’.  A 
curfew for children to prevent them being out on the streets at certain times of night was also 
supported by both older and some younger people, it was thought that a pilot for this already 
existed at Hamilton.  One individual mentioned comparative measures in other countries such as in 
Germany where parents were obliged to take more financial responsibility for their children’s 
actions.  Some individuals supported the environmental health wardens in London as a good role 
model and thought it should be used more widely. 

 
In school, pupils felt that detention and expulsion was not a successful deterrent or form of 
punishment and thought that parents should be involved more by the school regarding anti-social 
behaviour. They mentioned that those behaving irresponsibly saw exclusion from school as a 
reward for bad behaviour and that attendance at an alternative institution would be a more 
productive punishment.  Junior pupils suggested that there should be a special council similar to a 
Children’s Panel within school. 

 
The principles of restorative justice were largely supported although many people also felt that the 
volume of anti-social behaviour had increased to the extent where frequent punitive action was 
required such as imprisonment.  The Community Police Officer explained that she had been 
trained in this area specifically and that it had been used successfully.  She felt that only physical 
punishment was perceived as effective by the community and this view was backed up by other 
groups voicing concerns that physical punishment was now discouraged.  Younger people thought 
that there should be rehabilitative programmes in prison such as anger management to reduce 
recidivism and also as education was often a low priority for those involved in anti-social behaviour.  
Children’s panels were largely supported although some individuals thought that other support 
services should be prioritised. 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO DUNDEE ON TUESDAY 30 SEPTEMBER 2003 
 
In Attendance: 

 
Elaine Smith MSP, Donald Gorrie MSP, Gerry McInally (clerk) 

 
The members held separate meetings with the following groups: 

 
• Constable Works Sheltered Housing group 
• Boomerang Lunch Club  
• Stobswell Youth Action Group 
• Co-ordinator – Ina Brown, Stobswell Forum 

 
What is anti-social behaviour? 
 
All groups reported that that there were a significant number of youths hanging about the streets, 
especially in the evenings and weekends which many people, both old and young, found 
intimidating. 
 
There is a high degree of vandalism in the area. 
 
There is a problem with youths entering the area from others schemes, causing tension between 
the Stobswell youths, as well as making identification a problem for the Police. 
 
Young people pass through the Sheltered Housing scheme on the way to and from school. 
 
Alcohol fuels problems and is very easy to get hold of. 
 
Traffic safety problems with children on bikes. 
 
Anti-social tenants staying in flats on short leases from private landlords. 
 
Street security at banks, cash machines and shops. 
 
The scale of the problem 
 
It was largely agreed by all groups that it is a significant problem in the area. 
 
People are afraid to come forward to report instances of anti-social behaviour for fear of being 
singled out for intimidation. 
 
Older youths tend to cause problems for younger children both through low level intimidation and 
violence, but also as bad role models and pressure to conform to the older youths’ norms and 
behaviour. 
Older people are scared to leave their houses in the evening, as well as being intimidated in their 
homes due to street noise.   

 
The causes of anti-social behaviour 
 
Boredom amongst young people is seen as the primary cause of their being on the streets in 
significant numbers. 
 
Alcohol is also singled out as being a factor due to the numbers of young people drinking outside, 
particularly at the weekends 
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The access to alcohol causes problems, with young people claiming they have no problems in 
procuring alcohol, either themselves, or by getting older people to buy it.  Some older people 
claimed that intimidation can cause people to buy alcohol for young people. 
 
All groups agreed there was a lack of facilities for young people.   
 
A recently opened sports centre in the area charges up to £56 per hour for 7-a-side football 
pitches, leaving it outwith the affordability range of most young people. 
 
Both elderly groups felt that parents had to take responsibility for their children, especially if they 
are younger 
 
It was claimed that the Police say that there’s nothing they can do at present to solve most of the 
problems. 
 
Poverty was cited as a principle reason for young people engaging in anti-social behaviour. 
 
Neglect in the family home was also mentioned as a cause of anti-social behaviour. 

  
What is being done now to address the problem?  
 
All groups agreed that although there were a couple of projects on the go these were not making 
any significant difference in tackling anti-social behaviour. 
 
The youth café is seen as a success, but the youth co-ordinator pointed out that youths don’t want 
to be in a supervised situation all the time.   
 
Baxters Park is a large project being refurbished in the Stobswell area and will include a youth café 
specifically aimed at the fight against drugs, play areas for younger children, and a revitalised open 
space for use by the whole community.  This however will take a number of years before 
completion. 
 
Outreach workers and community policing have helped the understanding between groups in the 
area, but have not made a significant impact on the problem, reportedly due to a lack of resources. 
 
Suggestions for possible solutions to address anti-social behaviour 
 
All groups thought that the various derelict properties in the area could be used to facilitate young 
people’s groups and clubs, getting them off the streets. 
 
Parenting classes should be offered, especially to young mothers. 
 
Centres for compulsory re-education should be used as a disposal for children engaged in anti-
social behaviour.  These should operate after school or in the evening. 
 
More resources should be aimed at employing full-time youth workers and dedicated community 
police officers. 
 
Fining or eventually imprisoning parents will not help as poorer parents will not be able to pay the 
fines and could exacerbate debt problems. 
 
More effort needed to bring different groups together to increase understanding. 
 
Schools should open up longer to provide after-school care and various leisure facilities in the 
evenings and weekends. 
 
A registration scheme for private landlords was viewed as a good step towards alleviating problems 
caused by anti-social tenants. 
 
Police have to take complaints more seriously. 
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The youth group thought that getting a shelter of some sorts would take them off the streets, but 
would still leave them freedom. 
 
The new leisure centre should have one night per week at reduced prices specifically for local 
youths.  
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COMMUNITIES COMMITTEE  

 
ANTI-SOCIAL BEHAVIOUR 

 
VISIT TO STIRLING ON 30 SEPTEMBER 2003 

 
 
In Attendance: 
Johann Lamont MSP (Convener), Cathie Craigie MSP, Patrick Harvie MSP 
Jim Johnston (Committee Clerk) Jane Jones (Participation Services) 
 
Committee members met with the following groups and organisations:  
 
Borestone Primary School 

Primary 4/5 pupils 

Hillview Community Centre 
Members of Reminiscence Group 
Community Council 
Cultenhove Opportunity Partnership (COP) 
Young people  from Young Tolls Group 
Community Worker 
 
Question 1 What is anti-social behaviour? 
Responses indicated the broad spectrum of behaviour that comes within the concept of “anti-
social”.  
 

1.1 Behaviour that was Irritating and upsetting . Showing a disregard for themselves, others 
and the environment but not personally threatening 
 
This included things like throwing rubbish out of the window; throwing lighted cigarettes away; 
painting on walls; spitting; dropping litter; swearing; being sick over balconies; leaving a mess of 
cans and carry-outs after a party outside in the good weather; cutting all the sunflowers down that 
were growing in the nursery; dogs left all day in a house to bark. 
 
Also people on drugs ”it’s their lifestyle - they have no respect for themselves or their bodies”  

1.2 Behaviour which seriously affected the quality of peoples lives 
 
Breaking or vandalising local facilities - street lights or phone boxes, murals under roadway. 
 
Loud noise of a disturbing nature (domestic violence or shouting) or music which continues despite 
complaints or requests to stop. 
 
People under the influence of drugs or alcohol who seem to be out of control and out of their 
heads. 
 
Petty theft and vandalism– stealing a pizza being delivered, scratching or damaging cars, stealing 
from shops, setting small fires.  

1.3 Behaviour which induces anxiety or fear of potential violence 
 
Young adults threatening people with samurai swords 
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There had been racist graffiti on a local Asian shop’s walls. 
 
Aggressive responses to anyone trying to control or complain about a situation – verbal abuse, 
grass and dog dirt stuffed through letter box, 
 
Supergluing Asian shops doors and pouring brake fluid over their cars 
 
People gathering in largish groups, whether young school age children or young adults were 
viewed with apprehension by all age groups. Older people felt intimidated by younger groupings, 
especially if verbal abuse was involved and youngsters also feared passing a group that they were 
not part of.  
 
An older resident remarked that youngsters have always gathered in groups and in the past he 
would know them and would feel able to go and talk to them and they would then disperse. He felt 
young people had to be approached carefully as you can incite them if you have the wrong attitude 
or always think they mean trouble. People who haven’t mixed much with youngsters might not 
understand this – that they have their own ways and need respect too. 
 
1.4 General Point 
There was an emphasis by all groups that this behaviour was not confined to youngsters, there 
were an increasing amount of older adults, 20 – 30 year olds who exhibited anti-social behaviour.  
It was also not just a problem with council tenants – older adults in owner occupied property also 
exhibited such behaviour. 
 
Question 2 The scale of the problem 
 
2.1 Increase of fear/anxiety/sense of it being out of control 
Pre-school children said it makes you scared or angry, makes you frightened walking past larger 
groups of youngsters. Mums and dads trying to get some peace when people are shouting 
 
Spiral of violence 
Older adult  “On a Friday night, the parties and behaviour,  I’m talking about older adults here, not 
youngsters - you wonder, is it worthwhile going out at night, even to walk the dog?. Makes you 
frightened you will end up hitting somebody.”  
 
Unsafe Streets 
Older people feared to come out at night – doesn’t reflect the actual facts of mugging – there’s not 
been much, but they think they might become a victim of violence, the media was seen to be to 
blame too. 
 
Older adults felt worried seeing young children caught up in groups who are out and about late at 
night – even 5 yr olds seen up in the street at 10.30pm at night. A feeling that they are not being 
looked after or supervised adequately.  
 
Social Cohesion and Trust 
It affected people’s health and wellbeing fundamentally. It made people more aggressive towards 
each other and created a sense of distrust and anxiety about neighbours - you distrusted them, 
began to dread who was moving in next.  
 
A young parent from COP spoke about how the endless noise 7 days a week was affecting her 
daughter, “my bairn’s so feared she won’t sleep in her bed by herself “ and she had difficulty getting 
her up in the morning for school – she was tired and unsettled by it. Another member said “ we’re 
living here with mental torture and abuse” 
 
People isolated themselves as a consequence – didn’t mix like the old days – some people only 
know or speak to one other person on the stair. 
 
Not always young people’s music – some neighbours who were older just played the music too 
loud. 
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This works both ways – the community centre which was trying to run discos for youngsters on 
weekend had to stop because local residents complained about the noise.  
 
A local man had hung himself from a balcony – not sure what is was about, but led to an increased 
sense of some of the desperation around. 
 
An increasing lack of tolerance of each other. 
 
2.2 Sense of powerlessness/break down of law and order 
 
Makes you feel powerless –frightened to complain, or take action on it. One man’s son had 
complained about the mess of beer cans and rubbish that neighbours had left on the grass after a 
party and he had dog dirt and grass stuffed through his letterbox. He now wants to move out of the 
area. 
 
Another example of a man having to move out of the area, because he had complained about 
loud music and he ended up becoming a victim himself  ie.he faced verbal threats, his children got 
taunted at school and he felt he was driven out of his home eventually. This was someone who had 
been brought up in the area and had a lot of memories etc. 
 
Young single parent bringing up her child, facing threats from the neighbour when she called the 
police – him saying “I’ll do what I want – you’ll get sorted” 
 
The fear of recrimination affects solutions – people wouldn’t tell the police about an attack on a 
pizza delivery guy because they were frightened of the consequences. 
 
2.3 Area stigmatised 
 
It brings the community down. Image of the area suffers – used to be a desirable location, next to 
motorway and near beautiful countryside and views - now people don’t want to come and when 
they’re here they want to leave. People who bought houses here in the past, now can’t sell, so they 
are here feeling trapped. Now classified as “area of deprivation”. Worst area for re-letting. A sign 
had been put up  saying “Welcome to Hell” – used to be called “Little Beirut”. 
 
People feel ashamed to invite friends home – if you live in a rotten stair – it affects your social life 
as well. 
 
2.4  Affects services and facilities 
 
Local buses – one had to stop at the police station because of trouble on board. Bus drivers have 
refused to drive up here because things got so bad for 3 or 4 weeks. People had threatened 
drivers , a police escort was required one night. 
 
Local grocers/post office closed – the shops that remain sell alcohol to keep their business afloat. 
 
Next to a beautiful National Park – every day you find beer cans, sometimes needles, bottles, 
plastic bags – all near the primary school as well. 
 
Question 3  Causes of anti-social behaviour 
 
3.1 Younger children’s Views 
“It could be that you might be angry after a row with your parents and wanted to do something  
angry.” 
 
 “If people are annoyed or angry they end up smashing windows or something” 
 
“Some people might take drugs because they themselves were scared” 
 
3.2  Alcohol and Drugs 
Alcohol and the sale of it – too many licensed grocers – no chemist but 
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more licensed grocers. Late licenses open all weekends , so people can drink all through the 
afternoons. Buckfast and mixing drinks was a quick way to get drunk and makes people more 
aggressive 
 
Drug use widespread – fear that cocaine is now available.  
 
3.3 Fear 
Older people without any contact with younger folk, can aggravate a situation out of fear. 
 
3.4 Role of Law 
 
Some older residents  felt that the law now on the side of the wrong doer, they were more 
protected now. Used to be an eye for an eye – if you fought it was one to one – now it’s gangs. 
 
Too much “it’s my right” thinking – people have responsibilities too but the lawyers support them. 
 
Used to be more eyes on the street – if you did something wrong, you knew you’d be caught and 
perhaps get a leathering but now -  “I can do what I like” 
 
Dissatisfaction with too light sentencing – why bother reporting it, after all the grief you go through 
to do this anyway, if people are going to get off with a few months. 
 
The knock- on effect if people are too scared to complain, they’re also not going to stand as 
witnesses, so it’s even harder to bring people under the law. 
 
Shortage of police – don’t see them or they have come and seen the size of a gang and gone 
away.  
 
Racist attitudes has led to stupid things like superglueing locks of Asian store. 
Sometimes there’s frustration if things are not seen as just. Local guys got done for racist 
behaviour, but the CVT doesn’t always catch who started it verbally. 
 
3.5 Policies, Attitudes and Local services 
 
Some COP members felt that attitudes of people coming out from Council to do repairs was not 
good – treated like trash – “we’re not worth a litter bin, treated like second class citizens – it’s anti-
social behaviour by the Council.” 
 
Community has had so many let downs, especially the young people – people coming out and 
listening to them and promising new facilities that didn’t happen, or took far too long to be built. A 
bit better now that sports facilities are beginning to be provided. 
 
 
Education has not helped younger adults – “we have failed them, they don’t all want to be 
academic – they need to find some self-respect through practical work, apprenticeships  and things 
like that”. 
 
Feeling that it’s to do with too many vulnerable people re-housed in area. 
“Too many “druggies” in area – they are sometimes out of their heads and tip rubbish over the 
balconies or set the chip pan on fire”. 
 
Because people are desperate on the housing list, the most vulnerable will go anywhere, even the 
least desirable areas. One tenant like this can drag the whole stair down. 
 
People aren’t brought up to know the “rules” of the close – they don’t know what would be 
expected. People don’t know about uplift – so they tip stuff over the balcony or leave it outside 
 
Young parent now living in a close which has been 3 years standing empty. She is alone in a top 
flat  with her child. The environment is depressing – a block that’s empty is an exciting target for 
young children to smash windows and vandalise it further. 
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3.6 Quality of Environment 
 
Building big flats are a magnet for trouble. 
 
Sound proofing is so poor that you can hear your neighbours put the kettle on, music, toilet lights 
being put on. Doors banging etc especially if people are partying or drunk can make it a nightmare 
for neighbours. A member of COP said “We’re put into tiny houses with poor soundproofing – what 
do you expect?” 
 
A number of COP members felt there was no respect for the tenancy Agreement – it’s seen as a 
waste of time. 
Parents unable to control their children.  
 
3.7 Views of Young People 
 
Felt bored, don’t have money for doing things 
The local playpark was closed which used to be good, had a chute and things, closed – health and 
safety reasons  
Picked on and chased away 
No help for youngsters coming out of care – when they’ve had a lot of help and then nothing in 
between.  
 
Question 4  What is being done now to address the problem? 
 
4.1 Services 
 
New local youth facility with a cybercafe has been set up “ after asking the young people what 
they wanted – it’s taken that long to get completed but it’s all done up now and there’s no graffiti on 
it, because they feel “it’s ours!” 
 
CVT can help but it doesn’t always show who started arguments and what was said. Better quality 
cameras are being put in place 
 
Community Wardens – these were in place for 2 years under the local management of 
Cultenhove for Change, as a community safety initiative. They would do odd jobs for older people, 
organise rubbish to be taken away, put on doorchains, repairs and maintenance and building up 
trust with local tenants. Because it worked really well, the Council Going Local office has 
mainstreamed this service, funded for 3 years by Scottish Executive, but people felt they didn’t 
have the same control now, have to go through layers of bureaucracy and it’s not the same feeling.  
 
.Ring fenced and short term funding is a problem, as we don’t have any flexibility and need a 
longer term strategic approach, for more community or youth workers for example. 
 
Local community grown organisations COP formed – Cultenhove Opportunity Partnership – 
making a difference already. 
 
Council services.  
Local Councillor reported that the Council are providing a mediation service, which can help with 
neighbour disputes and threatening behaviour.Also clearing up rubbish – now a dedicated team 
that will come and uplift stuff – but needs better publicity for some people.The new Estate 
wardens will be helping to tidy and clear up the place 
 
4.2 Existing powers/orders 
 
Complaints process -Local parent said that If there is serious noise from neighbours, and it is 
reported to the Council, “you are told to keep a diary etc and then the police come and they stop for 
a while – it’s then tit for tat – my word against theirs, so nothing gets done” 
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Getting the police a problem – after 5pm no-one there. If you don’t have a phone, what do you do 
if the neighbours are playing up – the phone box is broken, others can be full of junkies, at 
11.30pm at night how can you go out if you have a bairn at home? 
 
Local “police surgeries” – 2 afternoons a week in the local council office. People can go in and 
talk to them without being so easily identified. They get stuck in and are approachable 
“Operation Web” where a large troop carrier took a lot of police round and they would then be 
dropped off for an hour, very high visibility jackets etc, for a period of a few weeks. It seemed to 
work. 
 
Witnessing has limitations as people are frightened to come forward and get themselves into more 
bother. 
 
Light sentencing seen to be a problem as it wasn’t a deterrent and peoplewoldn’t report crime if 
they thought nothing would happen – what was the point? 
 
Tenancy Agreements seen as a waste of time by two people – because they are not enforced 
properly. 
 
Interim anti-social behaviour orders can speed the process up but becoming homeless isn’t an 
easy option and where do the people then go? 
 
Penalties for anti-social behaviour – unjust. You can lose your benefits if you are an anti-social 
neighbour but there are people who are working, and they don’t get a fine or money taken off – an 
injustice here. 
 
4.3 Young People doing it themselves 
 
Young Tolls group created when young people got together – 12 – 25 yr olds, It has calmed down 
the gang fighting – less violence.  
 
There was an amnesty by the young people set up themselves, with a spokesperson – policed 
themselves and now 3 years down the line, they have designed the new facility – got funding for 2 
computer rooms/dance area/pool business enterprise and staff.  No vandalism to this. 
 
Young people in the Moving On group have also contributed to a video about young people 
phoning up the Fire Brigade, “Cry Wolf” - they re-wrote the script into a better form, acted in it  
 
Question 5 Suggestions for possible solutions to address anti-social behaviour  
 
5.1 The young primary school children wanted more things to do. They had worked on a list of 
activities that they would like to see happen (attached). They also made suggestions that would 
create a better community: 
 

• helping older people over the road 
• more cameras 
• returning favours 
• places for people to go and wash cars 
• community centre clubs 
• ask people what they like 

 
They had drawn up designs for a rubbish bin, that could be built to encourage people to use it in 
school.  
 
Other ideas to stop anti-social behaviour 
 

• provide a night shelter for people 
• parents to ask children where they are going, when going out at night 
• Fine parents 
• If it’s night time, go to the shop with your mum 
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Adults Views 
 
5.2 Legal redress  
 
Community Reparation Orders were seen to be a good thing – more like it used to be –restorative 
justice. Community working orders would be good. 
 
 Remit for Community Wardens – needs more partnership with people, not policing role – In 
London they have a role as witnesses in court. This was seen as useful as people don’t want to do 
this. Clackmanannshire paying wardens and they can be independent witnesses. One person felt 
they could also take on aspects of child protection, this would take the burden off neighbours who 
fear causing more trouble. One person suggested this could include child protection aspect, that 
would take it away from neighbours having to fall out and create aggro. 
 
Community Council thought a curfew on children was an idea but others suggested that this then 
penalised other youngsters who were not causing trouble and limited their freedom and might 
cause different aggro. 
 
Interim anti-social behaviour orders can speed process up but homelessness is not an easy 
option – where do  people go?  
 
Tagging  seen by some as not working – just encouraging the “I’m a tough man” image  - 
youngsters will show it off.  Although others thought it could help and you know where people are. 
 
Powers to seize equipment – after 3 warnings would be good. 
 
People in authority have the powers but they need to use them. Often nothing gets done. 
 
5.3 Improved Facilities, Support and Activities for Young People 
 
Sports in the community and improved facilities very much needed. There were some but you 
would need a car to get to them. Local youngsters developed a cycle track through their own 
initiative which has proved very successful. There’s plenty of space around – could put up a “Pod” 
on the field for sports/other youth activities. Coaching needed – not enough room for training in 
football clubs.  
 
Need a youth worker to help engage youngsters – not just for a few years but longer term funding.  
 
More projects for youth – don’t need legislation, need decent facilities. 
 
Young son, couldn’t fill the form necessary to become a car mechanic – feels the education 
system has failed him. 
 
Supervision of young tenants – 15/16 yr olds too young to manage themselves. Cutenhove for 
change gt funding for support worker – went in a helped with budgets/cooking etc. Home Start 
provided a package that was a kettle.pots/pans etc to help them start up – in St Ninians area . 
 
Vulnerable youngsters – need more support, someone to go down and help them.  
 
Attempts to re-engage the generations important, trying to re-build “community. Older people going 
into primary schools with P7’s 
 
5.4 A More Strategic Approach, working alongside the community 
 
Got to be a total package, lots of small things get swamped.  
Cultenhove for Change a good project which worked on things that local people knew were 
needed. 
 
Local people need to resolve their problems, rather than top down. If people get involved and have 
some control over local assets, would be better. 
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Need to listen to people – and ask them their idea of what’s needed and what will help things. 
 
5.5 Improve the general  environment. 
 
Road  improved. Get rid of the flats 
 
Heating in flats far too costly. Not able to be regulated so on all the time and the heaters are too 
hot – unsafe for children. Costs £35/week out of £78 benefits – ridiculous waste of money for 
everybody. Wanted to get a cover for heater but was told had to pay herself - £8. Makes you feel 
hopeless 
 
Double glazing, more efficient heating need 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO EAST KILBRIDE ON TUESDAY 28 OCTOBER 2003 
 
 
In Attendance: 
Johann Lamont MSP (Convener), Patrick Harvie MSP, Elaine Smith MSP 
Jim Johnston (Committee Clerk)  
 
Committee members met with the following groups and organisations:  
 
Tenants and Residents Association, Lister Tower, East Kilbride 
Elderly Group, Red Deer Centre, East Kilbride 
 
 
What is anti-social behaviour? 
 
Reckless use of fireworks. 
 
Bullying, especially, young people. 
 
Spray painting.  
 
Graffiti. 
 
Noise disturbance when pubs/clubs close and young people are returning home.   
 
Not only young people, some older people causing a nuisance as well. 
 
School windows being smashed.  For example, in East Kilbride a recent incident caused  £3,000 
worth of damage.   
 
The scale of the problem 
 
Kids can’t go out and play at night as its too dangerous. 
 
Sometimes the parents are just as bad. 
 
Drugs culture is destroying communities everywhere.  Whereas alcohol has always been a problem 
drugs are now a lot worse.  There was also concern that as policing resources are focussed on the 
cities that drug dealers are increasingly concentrating on rural areas.  
 
Pensioners can’t go out after dark as they are terrified. 
 
Town centre in East Kilbride is a no go area at night time.  
 
The causes of anti-social behaviour 
 
Drugs are a big problem with Clydesdale being identified as particularly bad. 
 
Too many off sales.  
 
Shortage of council housing with up to a 13 year waiting list in East Kilbride. 
 
Local Authorities not allocating enough resources to tackling antisocial behaviour.  For example, it 
was argued that there are only 6 people on the ASB Team within South Lanarkshire.      
 
In Clydesdale there is no community centre or any other facilities for young people.   
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It was also suggested that there is a lack of play areas for kids, especially, as green spaces are 
bought for house building.   
 
It was also suggested that the local authority takes no responsibility for tenants complying with 
tenancy agreements.      
 
Lack of respect among young people and there appears to be a barrier between young people and 
old people.   Young people are not being taught social skills due to problems with the education 
system and a lack of necessary social skills among some parents.   
 
Children are often left to their own devices as both parents are at work  and there is a subsequent 
lack of parental control.   
 
Sub-lets are a problem  with one example given of an owner stating that she will put whatever 
tenant  she wants in her flat. 
 
What is being done now to address the problem? 
 
ASBOs look good but councils reluctant to follow them up. 
 
Punishments don’t fit the crimes.  
 
It was suggested that tagging doesn’t work and that some people will view being tagged as a 
”badge of honour”.  It was also argued that being tagged didn’t stop people being involved in 
criminal activity, for example, dealing drugs.  
 
Suggestions for possible solutions to address anti-social behaviour  
 
Need more police on the beat. 
 
Need more truant officers. 
 
There should be 6 month probationary tenancies for all new tenants. 
 
More needs to be done to encourage volunteers to work with young people.    
 
There should be compulsory parenting classes. 
 
There is a need to communicate with young people and to treat them the way you want to be 
treated and to try and engage with them on their level.  It is important not to castigate all young 
people and we need to listen to them.   It would be a good idea to bring young people and old 
people together.   
 
More initiatives based on what young people want themselves.  For example, a community 
policeman was providing guitar lessons for young people and this had proved highly successful.  It 
was pointed out that young people are also the victims of antisocial behaviour and that more 
needed to be done for them. 
 
While it was acknowledged that funding was available for local projects and initiatives it was 
suggested that more help and information is required in advising groups how to apply for available 
funding and that the funding should be sustainable.  Often groups simply “hit a brick wall” when 
applying for funding.  There was a view that the timescales for project funding was much too short.  
Greater transparency is also required in identifying where money goes.    
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO DUMFRIES ON TUESDAY 28 OCTOBER  2003 
 
In Attendance: 

 
Cathy Craigie MSP, Mary Scanlon MSP, Gerry McInally (clerk) 

 
The members held separate meetings with the following groups: 

 
• SPACE lone parent family group  
• Elderly Forum and Maxwelltown Umbrella Group 
• Echo Youth Group 

 
What is anti-social behaviour? 
 
All groups agreed that anti-social behaviour is anything that interferes with others’ quality of life. 
 
Under-age drinking on street corners. 
 
Drugs – needles in gardens and closes, as well as drug dealers on the streets. 
 
Begging – particularly people coming to people’s houses to ask for money. 
 
Excessive noise from neighbours predominantly during the week. 
 
The feeling of being abused was highlighted by older people, although it was accepted that often 
this is perception rather than actual harm being caused. 
 
High hedges were also cited by older people as being anti-social. 
 
Graffiti and general vandalism. 
 
Young people mentioned mobile phone theft as a major problem in the area.  This is accompanied 
by violence. 
 
Fireworks were cited by everyone as a major nuisance around November. 
 
Litter and fly-tipping were also mentioned. 
 
Joy-riding. 
 
Hoax calls to Police and Fire Brigade. 
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The scale of the problem 
 
It was largely agreed by all groups that it is a significant problem in the area. 
 
Dumfries in particular seems to have a very bad heroin problem which affects the lives of many of 
the town’s residents. 
 
Drug dealing is prevalent in one or two schemes in the town, and people are very afraid to come 
forward to report instances of drug dealing/taking for fear of being singled out for intimidation. 
 
The problem affects parents in a major way as their children cannot go out to play, and also that 
they feel that they cannot leave their homes for any length of time for fear of burglary.   
 
The areas where drug dealing is prevalent blights the reputation of the entire scheme, with 
consequential problems in the job and insurance markets.  Residents also reported that their social 
life suffers significantly as friends and relatives are reluctant to visit the area. 
 
One contributor stated that nine people who she went to school with were now dead due to drugs.  
This is proportionately around 15-20% of children in her year at school. 
 
If the area is seen as deprived and a victim of anti-social behaviour, communities themselves get 
demoralised. 
 
Anti-social behaviour produces a ‘domino effect’ whereby law-abiding citizens are forced from the 
streets leaving them the domain of the criminals. 

 
The causes of anti-social behaviour 
 
Younger children are subject to strong peer pressure, and pressure from older youths and adults 
with regard to drugs. 
 
Punishments are not seen to be sufficient to deter people from anti-social behaviour. 
 
Drugs and alcohol are seen as the primary cause of anti-social behaviour by all groups. 
 
The access to alcohol causes problems, with young people claiming they have no problems in 
procuring alcohol, either themselves, or by getting older people to buy it.   
 
All groups felt that parents had to take responsibility for their children, especially if they are 
younger. 
 
Parents should be liable for their children’s crimes, however the penalties should be examined 
carefully. 
A lack of employment opportunities after leaving school was cited by all groups as a root cause of 
boredom and youths hanging around on the streets. 

 
What is being done now to address the problem? 
 
The youth group was seen as the only project being seen to be aimed at tackling the problem. 
 
Community Development Agents have been introduced by Dumfries and Galloway council whose 
remit is to be a known face in the community and to disseminate information about council activities 
and to receive feedback. 
 
Police are being demoralised through lack of effective disposals by the courts.  However there was 
disquiet over why the Police did not act against known criminals, especially through drug-dealing.  
Also the perceived lack of interest by the Police did not help in the perception that the ‘criminals are 
winning’. 
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A new offence should be introduced that makes being under the influence of drugs an offence in 
itself.   

 
Suggestions for possible solutions to address anti-social behaviour 
 
More resources should be aimed at employing full-time youth workers and dedicated community 
police officers. 
 
A registration scheme for private landlords was viewed as a good step towards alleviating problems 
caused by anti-social tenants. 
 
Police have to take complaints more seriously. 
 
The council should have the power to regularly check on their tenants. 
 
Community Development Agents have been regarded as a success and the numbers should be 
increased. 
 
Community Wardens would help but their job description would have to be tightly drawn and they 
would require close support from the Police.   
 
Community Wardens would also increase safety and reduce the fear of crime for young people. 
 
Education in citizenship would increase people’s respect of their communities and others. 
 
Much stronger punishments would help deter potential criminals. 
 
Reparation should be widely used with the perpetrators being forced to repair damage in their own 
community.  They should also be highly visible when carrying out such work. 
High profile targeted Police actions on specific crimes, e.g. shoplifting does help, however other 
crimes do increase as a consequence.  Subject to resources, a clampdown on a number of related 
crimes should take place simultaneously. 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO BONHILL, WEST DUNBARTONSHIRE ON TUESDAY 28 OCTOBER 2003 
 

In Attendance: 
 
Johann Lamont MSP (Convener), Jenny Goldsmith and Ross Dickson (clerks) 
 
Committee members met with the following group: 
 
Bonhill Regeneration Steering Group 
 
What is anti-social behaviour?  
 
Main problem in Bonhill is fire raising to private and public property, e.g. houses, phone boxes, 
cars, caravans, etc.  Examples given of people being in houses when houses set on fire. 
 
Alcoholics and drug addicts (mainly young adults) who are on the streets outside shops and 
cash machines aggressively begging for money 24 hours a day.  Alcohol and drugs were 
thought by the group to be a combined problem.   
 
Street fighting (related to drugs issue).  Occurs day and night. 
 
Anti-social neighbours. 
 
Vandalism. 
 
Graffiti. 
 
Other minor crimes, e.g. personal items stolen, windows broken. 

 
The scale of the problem  
 
Anti-social behaviour seen as major and increasing problem in Bonhill area. 
 
Anti-social behaviour is frightening to older and younger people.  The behaviour of drug addicts 
particularly makes whole community feel vulnerable, frightened on the streets and afraid to use 
the shops and community facilities.  The number of shops in the community has decreased 
from 5 or 6 to 1 which means that alcoholics and drug addicts all use the same shop as 
everyone else.  People don’t use the shops as they are afraid.  The shutters on the shop are 
left down all the time because of crime. 
 
Anti-social behaviour caused by younger age group than in previous times (now 8 – 9 year 
olds). 

 
Fear of reprisal if complaints made. 

 
The causes of anti-social behaviour  
 
Older children engaged in anti-social behaviour may be encouraging younger children to 
participate. 
 
Police are not prioritising the problem sufficiently, understaffed, do not patrol the streets 
frequently and are not contactable on a local level.  Local people question whether it worth 
contacting the police to make a complaint. 
 
An increase in private landlords.  The estates are now a mixture of private and public 
ownership as many people bought a house under the ‘Right to Buy’ scheme and then sold to 
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private landlords after work decreased in the area.  Many houses were bought by private 
landlords who let them without discrimination.  This has resulted in drug dealers moving into 
the area. 
 
Intimidation by older people using alcohol and drugs. 
 
Lack of respect from young people.   
 
Young people are bored due to lack of facilities and resort to anti-social behaviour for a 
reaction and some excitement.  Youth clubs exist such as Brownies, youth clubs, discos, etc 
but it is difficult to obtain enough volunteers to help run the groups. 
 
Lack of parent responsibility. 

 
What is being done now to address the problem?   
 
West Dunbartonshire Council have taken action with the ‘Assist Team’ (known locally as the 
‘Hit Squad’) who mediate with anti-social residents of the estate, manage the eviction process 
if necessary and will go to court on behalf of complainants.  The group were not sure whether 
tenants could be evicted on the grounds of drug dealing but thought they should be. 
 
Several requests have been made by the community to the council for facilities for young 
people.  The local Youth Forum issued a questionnaire to ask young people what facilities they 
would like.  A skateboard park was the most popular option and the Council was petitioned by 
the community to provide one but did not have sufficient funds or the appropriate location.   
 
Insufficient funds to provide facilities for all age groups.  New developments have been built for 
younger children but are often taken over or destroyed by older children so parents are scared 
to use them. 
 
Nearby facilities can be too expensive for some children who can’t afford the various fees.  The 
community Gala Day (funded by a small Lottery award) charged 20 pence which meant 
everyone could attend. 

 
Suggestions for possible solutions to address to address anti-social behaviour 

 
The ‘Hit Squad’ process for anti-social neighbours should be better advertised, faster and 
therefore more effective.  An example was given of an eviction that took 2½ years. 
 
Private landlords should be subject to same restraints as housing associations to mange anti-
social tenants. 
 
Those responsible for damage through anti-social behaviour should pay for it. 
 
Community wardens. 
 
CCTV. 
 
More street lights.  Some areas have no lighting at all such as the more run down areas 
needing redevelopment. 
 
Better path maintenance and knowledge of who to contact to request maintenance. 
 
Updating the housing estate.  The streets are not named, have no play areas and were built in 
the 1960’s when there was less need for car spaces. 
 
Young people should have more facilities and there should be more interaction with them by 
the community and their parents. 
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Children should not be on the streets after a certain time of night.  Curfew partly supported but 
concerns regarding policing this. 
 
Sub police office for area which should be constantly manned. 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO EDINBURGH ON WEDNESDAY 29 OCTOBER 2003 
 

In Attendance: 
 
Cathy Craigie MSP, Mary Scanlon MSP, Stewart Stevenson MSP, Jenny Goldsmith and Ross 
Dickson (clerks) 
 
Committee members met with the following groups and organisations: 
 
Inch Tenants and Residents Association   
Gilmerton Pensioners’ Forum  
Gilmerton Children’s Group 
 
What is anti-social behaviour?  
 
Most caused by gang of young people who have ‘taken over the streets’.  One example was 
given of a gang of young people (12 to 18 years old) playing noisy ball games in open area 
near to houses after school until early morning.  People in nearby houses made complaints 
and the situation escalated into verbal and physical threats from the young people. 
 
Physical intimidation and physical assault.  Example given of attacks on pensioners at bus 
stops in daytime.  
 
Alcohol and drugs.  Underage drinking is a major problem. 
 
Public sex. 

 
Anti-social neighbours. 
 
Graffiti. 
 
Definition of anti-social behaviour questioned.  
 
The public and the Executive consultation perceive anti-social behaviour as caused mostly by 
young people and parents but this isn’t the case. 
 
Young children firing fireworks across pathways and in lifts of flats. 
 
Vandalism, e.g. cars, public parks. 

 
The scale of the problem  
 
The local shops have considered closing down and some council tenants are being moved out 
because of the gang of anti-social young people. 
 
Only a minority of young people are behaving anti-socially. 
 
Anti-social behaviour worst now than previously. 
 
People scared of retaliation so do not call police. 

 
The causes of anti-social behaviour  
 
Lack of respect from young people.  Older children engaged in anti-social behaviour may be 
encouraging younger children to participate.  Young people know their rights but do not act 
responsibly.  A minority of young people are acting anti-socially, most are well behaved. 
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Police cannot deal with young people effectively. 
 
Insufficient facilities for young people leads to boredom and anti-social behaviour as a way of 
creating some excitement.  Young people will not use the park provided as they think it is dark 
and unsafe and the park is waterlogged in winter.   
 
Council did not react to complaints because young people in gang are under 16 years old and 
so are not subject to Antisocial behaviour orders (ASBO’s), etc. 
 
Lack of deterrents.  ASBO’s are not seen as deterrent by young people but has opposite effect 
as ASBO seen as ‘badge of honour’ to be gained. 
 
Negative images from the media, film, people in the street, etc teach anti-social behaviour. 
 
Poverty and unemployment but anti-social behaviour not restricted to those with low income. 

 
What is being done now to address the problem?   
 
Problems tackled on initiative of community groups firstly by holding public meetings to discuss 
the issue. 
 
Interim ASBO’s.  Ringleaders of anti-social youth gang are now subject to interim ASBO’s.  
ASBO’s breached in two cases. 
 
Combination of community association and local councillor have helped to solve anti-social 
behaviour issues. 
 
The ban on alcohol and nicotine products advertising but this will take time to show results. 
 
CCTV. 
 
Changes made by council include: 

• Multi-agency meetings to share information between police, social workers, etc (this is 
seen by the community as the central change made). 

• Use of Acceptable Behaviour Contracts (ABC’s). 
• More money spent by council (£90,000) on addressing anti-social behaviour. 
• Change in physical appearance of area which also brings about a change in people’s 

behaviour and their treatment of their environment. 
• Anti-vandal paint on shops, etc. 
• Consistency of police officers helps police to know the continuous history of offenders 
• Police Youth Action team who engage with young people and patrol regularly. 

 
Suggestions for possible solutions to address anti-social behaviour 

 
Remove ringleaders of anti-social behaviour youth gangs from area. 
 
Better public knowledge of ASBO’s and similar schemes in communities. 
 
Age of eligibility of ASBO’s to be reduced to age of legal responsibility and in certain 
circumstances, a younger age if anti-social behaviour is a continuous problem. 
 
Bill supported by community association as step in the right direction although concerns raised 
that Bill’s powers will be diminished by Parliamentary consideration.  Locking up parents 
supported only as last resort by community association. 
 
Tagging young offenders supported by community association. 
 
Mediation is a possible solution but dependent on each case and individuals and would not 
work for worst offenders. 
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More early education needed to instil culture of community into young people. 
 
Stricter control of media, film and TV. 
 
Restoration of play areas and sports grounds that were there previously. 
 
Better knowledge and publicity for the public of the effects from and punishments for anti-social 
behaviour. 
 
Community complaints bureau.  A ‘one stop shop’ for complaints to direct complaints to the 
correct authority or take up complaints itself.  Councillors are currently available but do not 
have the ability to answer all questions in a professional capacity. 
 
More interaction with young people by council, etc. 
 
More apprenticeships for young people. 
 
Will further legislation on anti-social behaviour improve the problems when legislation and 
measures already exist?   
 
Ban street drinking. 
 
‘Three strike rule’ for young people.  After  three offences, young people should be taken out of 
their neighbourhood and put into an institution.  Example of this working for an adult when she 
was a teenager behaving anti-socially.  Parents of anti-social children are often irresponsible 
and fines against parents will not work especially for low income families. 
 
Parenting skills classes should be compulsory for irresponsible parents like community service.  
Parenting skills classes in south Edinburgh teach parents how to discipline without smacking, 
build child confidence, understand different stages of child development and reward for good 
behaviour.  Parents need to spend more time with their children. 
 

344



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX B 

 153

COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO GLASGOW ON TUESDAY 4 NOVEMBER 2003 
 

In Attendance: 
 
Johann Lamont MSP (Convener), Patrick Harvie MSP, Stewart Stevenson MSP and Gerry 
McInally and Jenny Goldsmith (clerks) 
 
Committee members met with the following groups and organisations: 
 
New Shaws Local Housing Organisation 
Pollockshields Tenant Management Co-operative 
Royston Local Housing Organisation 
 
Brian Healy, Neighbour Relations Officer, Glasgow Housing Association accompanied 
members on all meetings.   

 
What is anti-social behaviour?  
 
Graffiti inside and outside of housing. 
 
Vandalism, e.g. smashing windows, damaging door buzzers, etc. 
 
Antisocial neighbours, e.g. tenants ignoring rules in their tenancy agreement such as putting 
rubbish out at the correct time, noisy neighbours, etc. 

 
Drunken and disorderly behaviour. 
 
Fighting. 
 
Verbal threats, intimidation and swearing. 

 
Frightening behaviour by drug dealers and users in public places like parks. 
 
Dog fouling on the streets. 
 
Fireworks. 
 
Bullying of children.  Largely unreported. 
 
The scale of the problem  
 
All age groups responsible.  Young gangs cause the main problems and police can’t do 
anything. 
Drug dealers operate from the shopping arcade and phone boxes which makes people avoid 
these areas.  High incident of crime associated with drugs such as car crime 
 
Large volume of unreported crime.  Largely due to fear of retaliation 
 
Not enough sense of community.  Youths see relationship with community as a ‘them and us’ 
situation 
 
Parents scared to let their children out due to threats from antisocial behaviour 
 
Drug users leave used needles in the park.  
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Young people abusive and  retaliate against people who challenge them with further antisocial 
behaviour, e.g. windows smashed with air rifle. 

 
The causes of anti-social behaviour  
 
Alcohol and drugs are equally to blame.  Underage drinking is common by white youths (not 
Asian youth).   
 
Drug users and dealers moving into area.  Number of drug users thought to be much higher 
than reported figures as many drug users not responsible for antisocial behaviour and 
therefore not reported to the police.  Drug dealers know undercover policeman by appearance 
and do not deal when the police patrol.   No nearby help facility for drug users. 
 
Lack of respect from people especially young people.   
 
Police and courts response time is too slow.  Each court case involving antisocial tenants takes 
over a year.  Sheriffs are not in touch with social issues behind crime cases such as 
intimidation.  People are scared of and/or lack confidence in giving evidence.  
 
Young people have no facilities and are bored.  A club for young people was closed down due 
to complaints about noise from nearby residents.  A pool was also closed despite a petition 
from residents.   Children’s play areas are taken over by drunks at night-time. 
 
Young people are living by themselves earlier than previously.  They do not have sufficient 
social skills and a support network which can lead them to being antisocial, noisy tenants and a 
negative perception of them by their neighbours. 
 
Parents do not pay enough attention to their children or are in denial or defend their children’s 
antisocial behaviour. Children ‘run wild on the streets’ as they think police are powerless to 
stop them and children know their rights.   
CCTV not effective.  Current data protection law does not allow those subject to antisocial 
behaviour to see CCTV evidence which would help them to solve the problems. 
 
Community concerns regarding council policy of housing vulnerable people in the wrong 
places.  Pollockshaws seen as ‘dumping ground’ for problem tenants from other areas.  High 
number of asylum seekers and single parents in area who do not upkeep flats sufficiently.  
Single parents moved on frequently to different flats and this encourages them to not care 
about their antisocial behaviour.  Other similar areas do not have the same antisocial 
behaviour issues so the problem is seen as a people problem rather than due to housing.  
 
Pollockshaws thought to be disadvantaged with regard to regeneration funding as it is situated 
between areas of relative affluence and therefore not included in a Social inclusion partnership 
(SIP) area.   
 
Large numbers of people move away from the area in response to antisocial behaviour 
although housing is seen as good.    
 
Private landlords who have no interest in the community.  Sub-letting and letting to antisocial 
tenants in privately owned housing is an increasing problem.  Housing associations attempt to 
mediate with private landlords with some success although some landlords are not willing.  
Example of armed response team needed to deal with one private tenant. 
 
Youth gang warfare in Pollockshields (age range of 13 years upwards to 20’s) which can 
involve racial attacks between black and white youths although the problem did not begin from 
racism.  Younger children of 10 – 11 years old join in.  Police wary of tackling the gangs due to 
racism issues. 

 
What is being done now to address the problem?   
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Glasgow Housing Association has set up a new team with specialists from around Scotland to 
deal specifically with serious antisocial behaviour cases. 
 
Hamilton pilot on curfew for children partly supported. 
 
Children’s Panel system effectiveness questioned. 
 
Police patrol problem areas at peak times of antisocial behaviour after a major crime incident 
for a temporary period. 
 
Young people offered facilities but those involved in antisocial behaviour do not co-operate or 
attend. 
 
Summer programme of activities set up for young people by community.  Community found it 
difficult to get those involved in antisocial behaviour into the programme and thought there 
would need to be a continuous programme to tackle antisocial behaviour. 
 
Sending young people to jail not effective.   USA given as example of a country where this not 
working.  Other methods needed, e.g. in Australia, unpopular music is played in areas where 
antisocial youth behaviour occurs. 
 
Community Hall set up by community volunteers with activities for young people with 
accessible fee.  Volunteers aim to encourage antisocial youth into structured activities in the 
hall. 
 
Meeting between the housing association and the police to discuss issues.  Community police 
effective but changed frequently which makes them less effective than they could be.  Not 
enough police for the area. 

 
Suggestions for possible solutions to address to address anti-social behaviour 
 
Mixed views on whether banning the sale of spray paint would work 
 
Quicker action by the authorities to deal with anti-social tenants and for the eviction process.  
There is a backlog in the system and this is partly because those involved in the legal 
processes such as lawyers use delays to further their cause. 
 
Support for proposal to reduce age limit for Antisocial behaviour orders (ASBO’s).  ASBO’s 
should only apply if leisure facilities are available to prevent young people being bored. 
 
More police presence and surveillance.  Local letting system to vet potential tenants. 
 
Make it difficult for children to evade the legal system. 
 
Parents should be made accountable for their children’s actions and given support.  
Imprisoning parents seen as only a last resort option.  Classes in parenting skills supported. 
 
Authorities should work with schools.   Education department seems unwilling to co-operate. 
 
Proposals in the Antisocial behaviour Bill discussed.  Mixed views on proposed police powers 
to disperse groups.  Some people support this but think it should only be exercised where there 
are affordable facilities for young people.  Others think this would make the problem go 
elsewhere but not disappear.  Aspects of the Bill (including powers to disperse) would require 
extra policing.   
 
 ‘Three strikes and you’re out’ stance supported as used in the USA.  Law too lenient on 
criminals and not consistent. 
 
Community needs to be involved and informed about police action. 
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People are unfairly rewarded or receive attention for anti-social behaviour and those who 
behave responsibly were not recognised similarly or totally ignored.  It was felt this led to a 
culture where bad behaviour was encouraged and was normal.   
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Appendix 2 
COMMUNITIES COMMITTEE 

 
ANTI-SOCIAL BEHAVIOUR CONSULTATION 

 
 SUMMARY OF RESPONSES 

 
1. Introduction 
 
The Communities Committee issued a questionnaire which sought the views of communities with 
regard to anti-social behaviour and in particular the content of the Executive’s consultation 
document ‘Putting Our Communities First – a strategy for tackling anti-social behaviour’.  The 
Committee’s questionnaire was structured around five qualitative questions.  These were: 
 

• What is anti-social behaviour?  

• The scale of anti-social behaviour  

• The causes of anti-social behaviour  

• What is being done now to address ant-social behaviour?  

• Possible solutions to the issue.  
 
The closing date for responses to the consultation was the 31st October 2003.  Over a hundred 
responses were received from a wide range of individuals, community organisations and 
representative organisations such as COSLA and Save the Children.  The majority of responses 
received were from individuals.  This paper provides a summary of the responses received. 
 
2. What is anti-social behaviour? (Question 1) 
 
There was a considerable amount of agreement for either the Executive definition of anti-social 
behaviour in its entirety or for some of it’s component parts such as, noise or abusive behaviour 
constituting anti-social behaviour.  Many of the responses received from individuals highlighted 
particular instances of anti-social behaviour.  Common problems experienced and classed by 
respondents as ‘anti-social behaviour’ were noise from neighbours, litter, dog fouling, graffiti, 
vandalism, physical and verbal aggression, and bullying or intimidation.  The following quotes 
provide a flavour of the responses received within this category: 
 

“Disregard for the feelings of others; intrusive behaviour i.e. shouting, playing loud music; 
bad driving – too fast on busy roads, too close to other vehicles.  Lack of basic manners” 
(Anonymous 2, Submission 4). 

 
“Your description is concise. In relation to elderly people I would add the word, fear” (N J 
Allen, Submission 7). 

 
“A nightmare for every person that has to go through with the behaviour of not only 
neighbours, but other tenants in other streets that do not have control over what their 
children do.  For years we have moved home on 5 different occasions due to bad 
neighbours or because of their children, it was the only way that we could get away from 
the abuse, loud music day and night and parents that did nothing, as well as a local 
authority and police that either would not or could not help us” (Mr Kenneth Scott, 
Submission 1). 

 
More generally, a significant proportion of respondents took a more general view highlighting that 
anti-social behaviour was an activity or behaviour that caused either physical or emotional distress 
or trauma to the wider population.  For example, one anonymous respondent commented: 
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“Behaviour that causes an individual to suffer physical and emotional trauma through either 
emotional or physical actions.  Behaviour that is out of context of normal acceptable 
actions by an individual or group towards another or society” (Submission 27). 

 
Alternatively some sectoral organisations highlighted particular forms of anti-social behaviour which 
have a particular impact upon their area of activity.  For example, the Federation of Small 
Businesses (East of Scotland) highlighted that businesses that are open at night or at the weekend 
are vulnerable to violent or abusive behaviour. 
 
Some respondents suggested that the Executive definition of anti-social behaviour was too vague.  
For example Aberlour Child Care Trust noted that “the activities listed in the consultation paper are 
neither exhaustive nor specific and are open to subjective interpretation.  Who will decide what 
behaviour creates fear and alarm?”.  Alternatively some respondents suggested that such a broad 
definition of anti-social behaviour may cause legal difficulties in terms of conflicting with the 
European Convention on Human Rights and / or the UN Convention on the Rights of the Child. 
 
3. What effect does anti-social behaviour have on your life and/or your local 
community? Is it a large or a small concern to you? (Question 2) 
Many of the responses to this question provided similar answers to that provided in Question 1 by 
listing types of anti-social behaviour.  Of individual respondents anti-social behaviour was clearly 
considered to be a significant or major concern.  In particular a considerable number of 
respondents highlighted the impact of such behaviour upon their health as a result of stress or 
anxiety caused by anti-social behaviour as the quote below indicates: 
 

“Anti-social behaviour has a MAJOR impact on an individual and also on a community as a 
whole.  People start to feel isolated, they are afraid to go to the shops or chip shops at 
night due to a large number of youths congregating in these areas, usually these youths 
have either been drinking or taking illegal substances.  People start to feel depressed and 
powerless.  This leads to people feeling unsettled and unsafe in their home and 
community.  Anti-social behaviour can also have an impact on people’s relationships” 
(Kelty Tenants and Residents Association). 
 

Alternatively some respondents highlighted that young people often feel unsafe or excluded within 
local communities and emphasised that the vast majority of young people do not engage in anti-
social behaviour and are often subject to anti-social behaviour (usually from other young people).  
In addition, some respondents highlighted the danger of stigmatising young people as being a 
concern with regard to anti-social behaviour. 
 
4. What do you think are the causes of anti-social behaviour? (Question 3) 
A wide variety of factors were cited by respondents as being responsible for / causes of anti-social 
behaviour.  The most common factors suggested (not in any particular order of importance) were: 
 

• A lack of legal sanctions, in particular, sanctions which could be enforced against young 
people 

• A lack of parental authority / guidance 
• Anger and boredom amongst young people caused by a lack of opportunities 
• A lack of facilities for young people such as, leisure facilities, youth work services, youth 

clubs etc 
• Drugs and / or alcohol abuse 
• Poor housing 
• Inadequate services / public infrastructure creating a lack of a sense of public spirit or civic 

pride 
• Decline in the moral standards of individuals and society more generally 
• Poor educational standards and class sizes, which are too large resulting in alienation 

amongst young people 
• The ending of corporal punishment 
• The influence of ‘permisiveness’ and / or ‘political correctness’ 
• A general lack of discipline amongst young people 
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• Lack of police and in particular of ‘police on the beat’ within local communities 
• Inability of parents to physically discipline their children 

 
In addition, some respondents also highlighted wider structural factors which were viewed as 
contributing to anti-social behaviour.  These included (not in any particular order of importance): 
 

• Unemployment 
• Poverty 
• The influence of the media in particular of a media which was considered to be glorifying 

violence and / or sexual exploitation 
• That a ‘get rich quick’ culture was prevalent. 

 
5. What is being done now to help stop anti-social behaviour in Scotland? Is it 
working? (Question 4) 
The majority of individual respondents tended to suggest that either nothing was being done, or, 
where activity was being undertaken, it was not having an impact.  In particular, there was a 
perception that where powers did exist action was not being taken to implement them.  However, 
some respondents did highlight some measures as being beneficial such as CCTV, youth and 
community work, the role of SIPs and dog fouling legislation.  The quotes below offer a flavour of 
the views provided: 
 

“Little appears to be being done and similarly no improvements are apparent.  Drug related 
crime goes on unabated and is being tackled with kid gloves.  Giving drug addicts 
prescription drugs or money on demand at the Social Services office is stimulating the drug 
culture, not eradicating it” (Dykesmains Residents Committee, Submission 33). 

 
“Youth and community workers are doing excellent work but are suffering from significant 
under funding to carry out their work properly” (Mr Callum McKenzie-Milne, Submission 
16). 

 
“Not enough is being done to prevent anti-social behaviour.  Young people under 16 years 
are getting away with absolutely everything – they know they are above the law, the police 
have no powers.  Young people have become so defiant and brass necked.  They are 
quite happy to say ‘go get the police, what can they do’.  Better parenting classes are being 
tried in some areas through Community Education.  However the people that really need 
these types of intervention don’t use them.  Some parents try really hard and are at their 
wits end because they can’t control their children” (Anonymous, Submission 10). 

 
“Somebody told me from a community council in North Ayrshire that not one ASBO has 
been given to any individual in the North Ayrshire area.  I find that absolutely amazing if 
that is the case” (Anonymous, Submission 5). 

 
“Generally the perception is that nothing is being done, however, I personally know that 
there are many things happening in community projects within regional councils (e.g. 
Glasgow City Council anti-litter campaign) as well as at national level” (Anonymous, 
Submission 3). 

 
Submissions from representative organisations tended to highlight the range of activities being 
provided by a panoply of agencies covering a wide range of spheres.  For example Shelter’s 
submission detailed a range of best practice case studies and emphasised that: 
 

“One of the key areas of agreement among the organisations making up the Anti-social 
behaviour bill network is that more resources are required to roll out solutions that have 
already been proven to work, rather than spending time and money ‘reinventing the wheel”. 

 
6. What are your suggestions for possible solutions to address anti-social behaviour? 
(Question 5) 
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As with the causes of anti-social behaviour a wide range of possible solutions to address anti-social 
behaviour were suggested by respondents.  These included (in no particular order): 
 

• Stronger laws to deal with anti-social behaviour and tougher penalties for offenders 
• More police and in particular more ‘police on the beat’ within local communities 
• Improved provision of recreational facilities for young people which are affordable and 

accessible 
• Procedures dealing with anti-social behaviour needing to be speeded up. 
• Better information sharing between the agencies dealing with anti-social behaviour 
• Provision of longer term funding for community projects 
• Greater use of mediation services 
• Provision of training or employment opportunities 
• Reintroducing corporal punishment 
• A need for evidence based solutions, not a ‘quick fix’ or overly legalistic solutions 
• Sanctions against parents whose children engage in anti-social behaviour 
• Ensuring that existing powers are implemented e.g. ASBOs 
• Listening to local people and involving them in decisions 
• Using school facilities to provide recreational opportunities for young people at night and 

weekends 
• Ensure that parents are able to discipline their children 

 
A number of respondents highlighted the need to balance sanctions and support and to develop 
integrated policies to tackle anti-social behaviour due to the complex and multi-faceted nature of 
the issue.  In addition, a number of respondents indicated that sufficient legal powers already 
existed, and that what was required was the implementation of these powers, not new legislation.  
In addition, there was also concern amongst some respondents that policy in this area may result 
in young people becoming stigmatised. 
 
7. Any other Information 
 
Lastly the questionnaire asked respondents whether there was any other information that 
respondents could provide with regard to anti-social behaviour.  Many of the responses within this 
category tended to re-iterate earlier points.  However two organisations, that provide support to 
children with disabilities, raised concerns that disabilities, such as autism, can result in behavioural 
difficulties.  The Bill defines anti-social behaviour as behaviour likely to cause alarm and distress 
and the ‘National Autistic Society’ and ‘Contact a Family Scotland’ both highlighted the need for the 
Committee to consider how to ensure that behaviour resulting from a disability is not included as 
anti-social behaviour within the Bill. 
 
In addition some respondents also expressed cynicism with regard to the weight given to their 
consultation responses.  For example, one respondent suggested his response would “end up in a 
waste paper bin” (Mr John Inglis, Submission A9) whilst another respondent asked whether a 
summary of responses would be available on the Committee web-site (Ms Anne Knight, 
Submission 15). 
 

Stephen Herbert 
Senior Research Specialist 

Access and Information Directorate 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

VISIT TO SHELTER SCOTLAND FAMILIES PROJECTS 
 
In Attendance: 
 
Cathie Craigie MSP, Patrick Harvie MSP, Stewart Stevenson MSP.   
 
1. On Tuesday 9 December 2003, members of the Communities Committee visited the Shelter 

Scotland Families Project in Edinburgh and met both Shelter Scotland staff and workers from 
the Families Projects in Edinburgh and Glasgow. 

 
2. Shelter Scotland submitted an overview of their Families Projects and Shelter Scotland’s work 

to the Committee as background information for the visit and these are attached as Appendix 
A. 

 
3. Shelter Scotland staff opened the visit by welcoming the Committee to the Edinburgh Project.  

Shelter Scotland explained that: 
• there were other Families Projects in Scotland in Glasgow and Dumfries, and that the 

purpose was to work with vulnerable families on homelessness issues although support 
workers also worked separately with children and parents; 

• clients of the projects could have issues relating to drugs, addictions, violence, antisocial 
neighbours, physical abuse, mental health and illiteracy; 

• antisocial behaviour issues often arose in the project work and a separate antisocial 
behaviour project had been considered by the organisation but discarded to avoid any 
possible stigmatisation of families; 

• the organisation has 85% success rate in Edinburgh and a similar rate in Glasgow 
(success was measured as maintaining a tenancy for one year) and  

• the projects were funded through the public sector.  
 
4. The project workers noted that families could move between different public sector social work 

areas so that information could be inconsistent and insufficient (although this movement did not 
restrict Shelter’s work).  They explained the process of referrals of families to the project.  They 
stated that they would like a smaller ratio of families allocated to social workers, the current 
average is around 17 or 18 families per worker which allows the project to contact each family 
fortnightly.  Shelter Scotland noted that families could be referred to the project by themselves 
or by authorities such as health or addictions workers and that families with a history of 
homelessness or those who might be vulnerable such as those with drugs issues were 
prioritised.  Shelter Scotland takes a multi-disciplinary approach to the project’s work as there 
are a wide range of issues that can lead to homelessness, e.g. project workers will refer 
families to specialist workers for addictions, etc. 

 
5. Project workers from Glasgow discussed various case studies from their work with Committee 

members.  They highlighted that many families have minor antisocial behaviour issues that are 
often not serious enough to be dealt with by court disposals, and that a long term history of 
instability in these families can make antisocial behaviour seem like normal behaviour for the 
children involved.  The Glasgow project workers thought that the Bill was too general for their 
work with individuals and they would appreciate more resources to enable the project to spend 
more time with the families.   

 
6. Shelter Scotland also noted that families were often content to discuss their situation with 

Shelter Scotland as it was not compulsory unlike other services provided by authorities.  
Shelter Scotland also noted that the flexibility of their projects was an advantage, an example 
of this being that the projects continued working with families regardless of the families’ 
behaviour. 

 
7. Shelter Scotland staff also discussed the Antisocial Behaviour Etc. (Scotland) Bill and 

expressed their strong concern that it would accelerate the process of eviction and could lead 

353



Communities Committee, 1st Report, 2004 (Session 2) - ANNEX B 

 162

to a ‘culture of eviction’.  They were also very concerned that the Bill could clash with existing 
homelessness legislation. 

 
8. They thought that Antisocial Behaviour Orders could work if there were sufficient support and 

resources and queried whether the Bill was currently more focussed on disposals and 
punishment.  They also thought that there should be guidance on how closure orders would 
work especially in relation to residents of the property in question.  Shelter Scotland also 
believed that the Bill’s proposals would not be sufficient to tackle the problems involved with 
private landlords and called for registration and licensing of all landlords.  Finally, Shelter 
Scotland also called for clarification on resources as the believed that the Financial 
Memorandum for the Bill did not recognise the level of resources required for the Bill. 

 
9. Shelter Scotland also questioned how the Bill would change attitudes to antisocial behaviour as 

they thought sufficient disposals already existed.  They also questioned why the Executive had 
not concentrated on the existing framework.  They also thought that legislation could lead to 
antisocial behaviour as disposals could be too heavy handed an approach. 

 
10. Shelter Scotland highlighted its ‘Inclusion project’ in England for tackling antisocial behaviour.  

They believed that labelling families with a continuing history of antisocial behaviour could lead 
to adverse effects.  Shelter Scotland supported the concept of legislation to assist the 
connection of support services and highlighted that resources did not currently allow this.   

 
11. Committee members discussed social work requirements for Shelter Scotland’s projects with 

the project workers.  Shelter Scotland thought that social work knowledge was useful but not 
necessary for their work.  They also thought that social work had been discredited by the 
media and that the recruitment process for it should be approached in a similar vein to 
necessary services such as education, health, etc. 

 
 
Communities Committee Clerks 
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Appendix A  
 
Families Projects Overview 
 
Shelter Families Projects provide practical help and support for families in temporary 
accommodation to help them resettle into permanent tenancies. The projects aim to work in 
partnership with other agencies, such as social work and housing, to support families through the 
process of homelessness towards independence in their own tenancies. The aims of the project 
are 
 

• to help homeless families in the transition from being homeless and / or in temporary 
accommodation to secure permanent accommodation and to provide services that meet 
the needs users have identified  

• to help homeless families develop or regain their self confidence and skills to cope 
successfully with their own homes  

• to use local volunteers and previous users of the service to participate in the running of the 
project and the delivery of services  

• to prevent recurrence of homelessness  
• to work with children to minimise the trauma of homelessness and reduce the pressure on 

parents  
 
Details of support provided by the projects 
 
Support workers 
Carry out a detailed assessment of families needs and offer support in response to this. Support is 
offered through the whole homeless process. 
 
There is no set time limit for support as this often depends on the length of time families have to 
wait in temporary accommodation. 
 
Families often need support to look at the reasons for past tenancy breakdown and to help identify 
what steps need to be taken to maintain a new tenancy. 
 
Support workers continue to be involved once a family have a new tenancy and can remain 
involved for several months. Often past difficulties can reappear at this time and the support worker 
is in a position to respond to these. The aim throughout the work with families is to help them 
resettle in their new communities with the skills and confidence they need to maintain their tenancy. 
 
Workers therefore focus on helping families build links in their new community and refer them on to 
local agencies for ongoing support. 
 
The support offered includes 
 

• Support to minimise the disruption of homelessness  
• Help with practical needs  
• Liaison and advocacy with housing  
• Support to look at past difficulties  
• Parenting support  
• Help to develop skills, e.g. budgeting  
• Co-ordination of services  
• Practical help in preparing for the move  
• Linking into the new community  
• Support to sustain a tenancy  
• Support to look at employment and training issues  

 
Child Support 
Child support workers operate in conjunction with the support workers and have a specific role to 
support children and young people and to advocate for their needs in the family. They carry out an 
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assessment of the children’s support needs and provide support to help children make sense of 
their experience of homelessness with the aim of reducing their distress and confusion. 
 
Child support workers often visit separately from the support workers to offer children their own 
space. However, both support workers visit the family jointly on a regular basis to address family 
issues as a whole. 
 
Examples of the support offered include 
 

• Support and play for children  
• School liaison  
• Liaison with other agencies involved  
• Practical help and linking into other support networks  
• Support through group work  
• Linking into nurseries / day care  
• Lending toys  
• Providing materials for art  
• Helping children get to know their new communities  

 
Volunteer Support 
Volunteers offer support to families in conjunction with support workers. Their role includes 
practical help with decorating and other DIY tasks as well as befriending support. All volunteers are 
police checked and undertake a training programme. Volunteers receive regular support and 
supervision from the volunteer co-ordinator and there is an ongoing training programme. 
 
Shelter Scotland’s Work 
 
Level 1 – Information 
At the most simple level, Shelter Scotland helps those facing homelessness through the provision 
of basic information about housing rights and options.  Sometimes the right information at the right 
time can be enough to help prevent an individual or family from becoming homeless.   
 
Shelterline was the first free, national 24-hour housing helpline in the UK and is currently 
sponsored by Bradford and Bingley.  Shelterline ensures that anyone facing homelessness or a 
housing problem can access information from an expert at anytime of the day or night. 
 
Shelternet (www.shelternet.org.uk) is Shelter’s housing information web-site, providing online 
access to a wide range of information about housing issues.  This website was launched in May 
2002 and currently holds information relevant to England and Wales only.  It is anticipated that the 
inclusion of Scottish information online will take place in the coming year.   
 
Level 2 – Advice & Advocacy 
In more difficult, challenging and complex situations, information is not always enough.  Some 
individuals and families facing homelessness need more than just the right information.  They need 
advice on what to do next, how to go about making their situation better.  Sometimes they need 
someone to speak up for them to their landlord, or to local authorities.   
 
Shelter Scotland staff provide free, professional and independent advice and advocacy services to 
thousands of people every year.  All our advice services meet high quality standards, providing 
guidance for our advisers as well as reassurance for our users that they are receiving the highest 
standard of service possible.  Our in-house legal team ensures that all our users receive expert 
advice, however complex their case.  Specialist teams provide legal support, information, 
publications and training to all our Housing Aid Centres. 
 
Housing Aid Centres 
Our locally based Centres enable us to respond to local problems with local solutions.  We 
currently have four Centres – in Aberdeen, Dundee, Glasgow and Edinburgh.  These Centres 
provide face-to-face services and telephone advice services.  In many areas where there is no 
permanent Centre, Shelter provides “surgeries” to ensure as many people as possible have access 
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to advice and assistance.  We also work in partnership with local Citizens Advice Bureaux, through 
the Scottish Homelessness Advice Service, allowing us to help even more people in need.   
 
“Rough Sleeping” Projects 
Although the government claims that rough sleeping in Scotland has been eradicated, there are still 
people who find themselves “roofless”.  Shelter believes that nobody should be forced to sleep on 
the streets.  We work with local authorities and other organisations by providing training and 
consultancy, by supporting multi-agency approaches, and by developing models of best practice 
for ways to tackle street homelessness.  
 
Specialist Advice & Advocacy Work 
It has long been accepted that ex-offenders are particularly at risk of homelessness.  Research 
suggests that prisoners released to homelessness are more than twice as likely to re-offend within 
a year as those who are adequately housed.  Shelter runs a “Prisoners’ Project” in six prisons in 
Scotland, providing training and support to prison social work staff and running housing advice 
surgeries for prisoners.  The Project makes a significant contribution towards cutting the numbers of 
people sleeping rough and tackling re-offending. 
 
Level 3 – Support  
For some people, the key to their new home is not enough.  Their experience of homelessness and 
the causes of their homelessness mean that they need more support to be able to settle into their 
new home and be able to stay there in the long-term.   
 
Families Projects 
Shelter’s experience shows that when a homeless family moves into a new home, it can be the end 
of one set of problems, but also the start of another.  The family may have lost all its furniture and 
possessions, children’s education may have been disrupted and the new home may place the 
family miles away from relatives and friends.  Consequently, the family is isolated, unsupported and 
can end up homeless again.  Shelter’s Families Projects give practical support to homeless 
families, enabling them to make the transition into a new home and the local community.   
 
Single Homeless Persons Support Projects 
As with homeless families, some of the most vulnerable groups of single homeless individuals find 
that settling into their new home, following a period of homelessness, can be very difficult.  
Homelessness can have a severe impact on relationships, living costs, employment prospects and 
self-esteem.  Such additional stresses can make it hard for people to cope, and can cause or 
exacerbate problems with addictions and mental and physical health.  Shelter’s Dumfries & 
Galloway Single Homeless Persons Support Project works on an outreach basis to support single 
homeless people, as they move from temporary accommodation into new permanent homes.  The 
Project also does preventative work with anyone particularly at risk of losing their home and 
becoming homeless for a long period. 
 
Shelter – Campaigning for Change 
All our information, advice and support would be meaningless without the right environment – one 
that aims to prevent homelessness and inadequate housing in the long-term.  Shelter campaigns to 
improve legislation, policy and practice using evidence from our front-line, grass-roots work.  
Drawing on thorough research and the experiences of our clients, we develop workable policy 
proposals to tackle current problems, and ensure that they are translated into action by central 
government, local authorities and other decision-makers.   
 
Recent times have seen major changes to law and policy on homelessness in Scotland.  The new 
housing and homelessness laws passed in the last parliament have the potential to radically 
enhance the legal rights of homeless people.  Shelter has campaigned for these changes and will 
continue working to ensure that the new laws work.   
 
The Homelessness Task Force, which proposed the changes in the new laws, also made a number 
of recommendations relating to the ways that homelessness is tackled in practice.  We have 
established a new innovative project – Changing Homelessness in Practice – to ensure that the 
proposed changes to homelessness policy and practice are fully implemented.  This project is one 
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way for Shelter to ensure that the many thousands of homeless individuals and families in Scotland 
see a real difference to their lives.  
 
Scotland may now have the best homelessness law in Europe but it also has some of the worst 
housing.  Shelter is currently campaigning to ensure the Scottish Parliament tackles the issues of 
standards in housing to ensure that no one in Scotland lives in a home that is a risk to their health 
or security.   
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR 
 

VISIT TO HM PRISON POLMONT YOUNG OFFENDERS INSTITUTE ON MONDAY 8 
DECEMBER 2003 

 
In Attendance: 

 
Johann Lamont MSP, Stewart Stevenson MSP, Scott Barrie MSP, Gerry McInally (clerking team), 
Ross Dickson (clerking team) 

 
The Committee were invited to the prison by Youthlink Scotland and spoke to a group of six young 
men primarily about their experiences of antisocial behaviour and how they thought it could be 
addressed in the community.  

 
What would prevent young people engaging in anti-social behaviour? 
 
According to the group, schools should play a more supportive role in a child’s development.  The 
group’s general experience from school was of a lack of one-to-one support, and an emphasis on 
punitive rather than preventative measures. 
 
A suggestion was made that more emphasis need to be placed on providing youth facilities, 
particularly in the form of after-school clubs.  This would prevent young people whose parents may 
not have arrived back from work from ‘roaming the streets’ with nothing to do.  This approach may 
also have an impact on younger children socialising with older kids on the streets while being very 
impressionable and vulnerable. 
 
Underage drinking was highlighted as a particular cause of antisocial behaviour by young people.  
The group suggested that much tougher enforcement to prevent sales to young people would be 
beneficial, and that this should be aimed predominantly towards vendors.  They also said that there 
had to some consistency across local authority areas regarding powers specifically aimed at 
preventing alcohol abuse. 
 
Comments on the provisions within the Bill 
 
The group thought that dispersal would not work as kids would simply move on to another place 
where those communities would object to their presence.  They also thought that any good 
relations with the police would be damaged by the provision. 
 
On the issue of the police, they claimed there were subjected to discrimination and that there had 
been various enquiries into racism within the police, but nothing on the way the police treat youths 
from housing estates which they claim is the same thing. 
 
The group were divided over the use of community wardens within communities.  They didn’t think 
that the wardens would have enough powers to tackle the kind of disorder the Executive 
envisaged.  Because of this they did not feel that the wardens would have the respect of the 
community, with the slight caveat that this could be improved if they were local members of the 
community. 
 
With regard to positive measures which could be included in the Bill, the group echoed much of the 
evidence the Committee had heard about the provision of youth services.  The group said that they 
would prefer concrete shelters which were weatherproof, but still left them to their own devices.  
They claimed that while some kids may wish to attend organised youth services with adult 
supervision, the majority would not.  The exception to this would be sports education.  They said 
this is the one area where provision had decreased in recent times, and which could engage kids of 
all backgrounds. 
 
They were also very supportive of any measures which could increase the understanding between 
different generations.  While they understand the fears and anxieties of older people they claim that 
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they themselves are misunderstood and pose no threat to them.  They advocated community 
events to bring the two groups together. 
 
A further issue which was discussed was that of drugs and the detrimental effect they had on 
communities.  Much of the group said that a strong line should be taken on drugs and drug-users.  
They suggested tags for registered drug-users as they claimed that they cause most of the crime in 
communities.  They also suggested a new penalty of being under the influence of drugs, and not 
only in possession. 
 
Post-release strategies  
 
The group were very concerned about the lack of support services after release. 
 
Inside Polmont they commented that the support they receive is excellent, however it does raise 
unrealistic expectations that they will be supported after their release. However, according to the 
group, this level of support can lead to them becoming dependent and institutionalised.  
 
Inside prison they receive intensive one-to-one support which helps them accept responsibility for 
their own actions and an appreciation of the feelings and perceptions of others.  One particular 
course mentioned was the cognitive skills course which all the group believed taught them to 
respect others. 
 
There are also a number of literacy and numeracy courses which are essential given the very high 
level of prisoners which problems in these areas. 
 
At present there is no statutory provision for support for ex-offenders.  Many of those released do 
not have adequate housing provision, and find it very difficult to engage with housing services.  
They then end up in hostel accommodation which they claim is a haven for drug and alcohol 
abuse. 
 
They are also not allocated a social worker in prison unless they are serving 4 years or more.  This 
means that they are leaving prison without having some of their more complex needs being 
addressed.   
 
Gerry McInally 
Senior Assistant Clerk 
Communities Committee 
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COMMUNITIES COMMITTEE 
 

ANTISOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL  
 

Tuesday 28 October  2003 
 

BRIEFING FROM SCOTTISH CHURCHES SOCIAL INCLUSION NETWORK  
 

 
In Attendance: 
MSPs 
Cathy Craigie MSP, Donald Gorrie MSP, Mary Scanlon MSP, Johann Lamont MSP (Convener), 
Patrick Harvie MSP, Stewart Stevenson MSP. 
 
Jeremy Balfour - Evangelical Alliance 
Kelly Bayes - Aberlour Child Care 
Graham Blount - Scottish Churches Social Inclusion Network 
Ranald Mair - Church of Scotland - Geilsland School 
Paul Robinson - Church of Scotland Board of Social Responsibility 
David Turner - Society of Friends 
Alan Dixon - Salvation Army 
 
 

1. All groups agreed that anti-social behaviour is anything that interferes with others’ quality of 
life. 

 
Under-age drinking on street corners. 
 
Drugs – needles in gardens and closes, as well as drug dealers on the streets. 
 
Begging – particularly people coming to people’s houses to ask for money. 
 
Excessive noise from neighbours predominantly during the week. 
 
The feeling of being abused was highlighted by older people, although it was accepted that 
often this is perception rather than actual harm being caused. 
 
High hedges were also cited by older people as being anti-social. 
 
Graffiti and general vandalism. 
 
Young people mentioned mobile phone theft as a major problem in the area.  This is 
accompanied by violence. 
 
Fireworks were cited by everyone as a major nuisance around November. 
 
Litter and fly-tipping were also mentioned. 
 
Joy-riding. 
 
Hoax calls to Police and Fire Brigade. 

 
What effect does anti-social behaviour have on your life and/or your local community? Is it a 
large or small concern to you? 
 

1. It was largely agreed by all groups that it is a significant problem in the area. 
 

Dumfries in particular seems to have a very bad heroin problem which affects the lives of 
many of the town’s residents. 
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Drug dealing is prevalent in one or two schemes in the town, and people are very afraid to 
come forward to report instances of drug dealing/taking for fear of being singled out for 
intimidation. 
 
The problem affects parents in a major way as their children cannot go out to play, and 
also that they feel that they cannot leave their homes for any length of time for fear of 
burglary.   
 
The areas where drug dealing is prevalent blights the reputation of the entire scheme, with 
consequential problems in the job and insurance markets.  Residents also reported that 
their social life suffers significantly as friends and relatives are reluctant to visit the area. 
 
One contributor stated that nine people who she went to school with were now dead due to 
drugs.  This is proportionately around 15-20% of children in her year at school. 
 
If the area is seen as deprived and a victim of anti-social behaviour, communities 
themselves get demoralised. 
 
Anti-social behaviour produces a ‘domino effect’ whereby law-abiding citizens are forced 
from the streets leaving them the domain of the criminals. 
 

What do you think are the causes of anti-social behaviour? 
 

2. Younger children are subject to strong peer pressure, and pressure from older youths and 
adults with regard to drugs. 

 
Punishments are not seen to be sufficient to deter people from anti-social behaviour. 
 
Drugs and alcohol are seen as the primary cause of anti-social behaviour by all groups. 

 
The access to alcohol causes problems, with young people claiming they have no 
problems in procuring alcohol, either themselves, or by getting older people to buy it.   
 
 
All groups felt that parents had to take responsibility for their children, especially if they are 
younger. 
 
Parents should be liable for their children’s crimes, however the penalties should be 
examined carefully. 
 
A lack of employment opportunities after leaving school was cited by all groups as a root 
cause of boredom and youths hanging around on the streets. 
 

What is being done now to help stop anti-social behaviour in Scotland? Is it working? 
 

3. The youth group was seen as the only project being seen to be aimed at tackling the 
problem. 

 
Community Development Agents have been introduced by Dumfries and Galloway council 
whose remit is to be a known face in the community and to disseminate information about 
council activities and to receive feedback. 
 
Police are being demoralised through lack of effective disposals by the courts.  However 
there was disquiet over why the Police did not act against known criminals, especially 
through drug-dealing.  Also the perceived lack of interest by the Police did not help in the 
perception that the ‘criminals are winning’. 
 
A new offence should be introduced that makes being under the influence of drugs an 
offence in itself.   
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What are your suggestions for possible solutions to address anti-social behaviour? 
  
More resources should be aimed at employing full-time youth workers and dedicated 
community police officers. 
 
A registration scheme for private landlords was viewed as a good step towards alleviating 
problems caused by anti-social tenants. 
 
Police have to take complaints more seriously. 
 
The council should have the power to regularly check on their tenants. 
 
Community Development Agents have been regarded as a success and the numbers 
should be increased. 
 
Community Wardens would help but their job description would have to be tightly drawn 
and they would require close support from the Police.   
 
Community Wardens would also increase safety and reduce the fear of crime for young 
people. 
 
Education in citizenship would increase people’s respect of their communities and others. 
 
Much stronger punishments would help deter potential criminals. 
 
Reparation should be widely used with the perpetrators being forced to repair damage in 
their own community.  They should also be highly visible when carrying out such work. 
 
High profile targeted Police actions on specific crimes, e.g. shoplifting does help, however 
other crimes do increase as a consequence.  Subject to resources, a clampdown on a 
number of related crimes should take place simultaneously. 
 
 
Gerry McInally 
Senior Assistant Clerk 
November 2003 
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COMMUNITIES COMMITTEE 
 

ANTI-SOCIAL BEHAVIOUR ETC. (SCOTLAND) BILL 
 

BRIEFING FROM SCOTTISH CHILDREN’S REPORTER ADMINISTRATION 
 
In Attendance: 
 
Cathie Craigie MSP, Donald Gorrie MSP, Patrick Harvie MSP, Johann Lamont MSP, Mary Scanlon 
MSP, Stewart Stevenson MSP.   
 
1. On Tuesday 25 November 2003, Douglas Bulloch, Chair and Allan Miller, Principal 
Reporter of the Scottish Children’s Reporter Administration (SCRA) gave an informal briefing to 
Committee members on the Anti-Social Behaviour Etc. (Scotland) Bill.  SCRA submitted several 
documents to the Committee and these are attached as Appendix A. 
 
2. SCRA stated that they welcomed the Bill and thought the proposals in it to be a challenging 
and accountable approach although they also thought more preventative measures were needed 
outwith the Bill.  SCRA initially discussed the Bill’s social context.  SCRA stated that poverty was a 
major issue affecting young people and led to cycles of disadvantages in families and communities.  
Teenage pregnancies and parenting were discussed in this framework to illustrate how young 
people’s ability to provide opportunities for their children would be lower than those of people who 
had families later in life.   
 
3. Social exclusion was also thought to lead to exclusion from social structure in young 
people’s lives such as the education system.  SCRA thought that this social exclusion could be 
accentuated if young parents were involved in antisocial behaviour and/or serving a punitive 
sentence.  Drugs were also discussed as a possible element of further social instability.  SCRA 
highlighted research from Glasgow University that stated that 5% of Scottish parents were drug 
users and that this figure could be higher in certain areas of Scotland.  SCRA used case studies 
from the Children’s Hearings System to show that children could be damaged by a socially 
excluded upbringing and a general lack of parenting skills.  An example was given of persistent 
young offenders in Glasgow who committed many offences but were outwith both the definitions of 
antisocial behaviour offences and the control of their parents or guardians. 
 
4. SCRA also discussed their knowledge of children and young people referred to the 
Children’s Hearing System in the context of the Bill’s proposals.  Statistics indicated that referrals to 
the system had risen steadily since 1990 and that referrals could originate from issues of care and 
protection, parental care and truancy as well as criminal offences.  Both sexual and physical 
abuses were highlighted as a particular issue for the system.   
 
5. SCRA supported the current system of referral to either the Children’s Hearing System for 
those under 16 years or the legal system and thought that making this simple system more 
complex would result in problems.  It was also mentioned that many responding to the Executive’s 
pre-legislative consultation on antisocial behaviour supported the Children’s Hearing System. 
 
6. SCRA also discussed the challenges facing the Children’s Hearing System. These 
included inconsistencies in what was referred and non guarantees of outcomes from both reporters 
and hearings.  It was thought that an increasingly number of voluntary organisations were being 
contracted by local authorities to provide what was effectively a substitute parenting role to young 
people and SCRA supported this and thought more such provision was needed and that local 
authorities should integrate the voluntary services into their children’s services plan.  SCRA also 
agreed that a lack of social workers were a problem but also thought there were other issues in the 
system.  SCRA discussed several measures that were already working such as fast track hearings 
and those services available 24 hours, 7 days a week. 
 
7. SCRA thought that the Bill could make the Children’s Hearing System more effective.  
SCRA suggested that the Children’s Hearing System could use lay people and SCRA also 
mentioned the recent review of the system.  It was also mentioned that the reporters would benefit 
greatly from powers of investigation as they could not assess situations proactively at present 
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which could save resources in the long term.  SCRA gave anecdotal evidence of reporters who 
knew children who were experiencing domestic problems but could not investigate until the children 
entered the referral system.  SCRA also suggested interim powers for the hearings so that the 
Children’s Hearing System could take on an entire case and make disposals with knowledge of the 
social issues behind each case. 
 
8. The proposed extension in Antisocial Behaviour Orders (ASBOs) to persons aged 12 to 15 
was discussed.  SCRA thought that it was important to take a proactive approach to support young 
people as they could display antisocial behaviour tendencies before committing offences and 
thought the Bill should address the symptoms as well as the causes of such behaviour. 
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Appendix  A 
 

“Putting Our Communities First: A Strategy for Tackling Anti-Social Behaviour” 
 
Response by Scottish Children’s Reporter Administration 
 
 

Executive Summary 
 

d) The Scottish Children’s Reporter Administration’s response to the Scottish 
Executive’s consultation ‘Putting Our Communities First: A Strategy for Tackling 
Anti-Social Behaviour’ comprises: 

• This executive summary 

• An introduction covering the existing powers of the Children’s Hearings’ System to 
address anti-social behaviour by children and young people, and the key issues facing 
the Hearings System. 

• Our detailed responses to the questions posed in the consultation paper that relate to children, 
young people and families.  

 

Key points 

 

 The Children’s Hearings System remains the best means of addressing the anti-
social behaviour of children and young people because it is integrated, wide-
ranging, flexible and community based. 

 

 The Children’s Hearings System, as a community based system, already has the remit and many of 
the powers to address anti-social behaviour by children and young people, and poor parenting 

 
 Virtually all new measures that the Scottish Executive is seeking to address anti-

social behaviour by children and young people can be achieved through the 
Children’s Hearings System - as long as service delivery is improved so that 
existing powers can be used more creatively and fully. 
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Summary of response 
 
Introductory Comments 

• Anti-social behaviour by children and young people is a serious problem that has multiple 
causes and that requires joined-up solutions  

• The Hearings System has wide powers and an integrated and flexible approach, aimed at 
challenging unacceptable behaviour and delivering good outcomes for children, families and 
communities 

• Any new measures to address anti-social behaviour must also be integrated, flexible and able 
to differentiate between those requiring low-level input and those requiring intensive 
intervention 

• There is an urgent need to consider extending demand-led funding to address the major 
service delivery problems, affecting both prevention and intervention, that are currently 
impeding the Hearings System 

• The Scottish Executive’s forthcoming review of the Children’s Hearings System provides the 
appropriate opportunity to clarify purposes and outcomes of the System, and to clarify roles 
and powers of its key actors. 

 
Acceptable Behaviour Contracts 

• ABC’s should be used in the Children’s Hearings System and elsewhere to specify both the 
expectations of children and their families, and the supports they will receive. 

 
ASBO’s for under 16s 

• Most children engaging in anti-social behaviour should still be dealt with through the Hearings 
System 

• Legislation and guidance should clarify that ASBO’s are aimed at the high end of the spectrum 
of anti-social behaviour 

• Sheriffs should have the power to remit cases to Hearings if a more comprehensive package of 
challenge and support is required 

• There is no need to empower the courts to grant support orders. 
 
Electronic Monitoring 

• The limited positive evidence about the use of monitoring for under 16’s has to be balanced 
against significant concerns about its effectiveness and consequences  

• The current secure accommodation criteria are appropriate and sufficient; any extension could 
carry major human rights implications 

• Any use of monitoring must be as part of a package of measures and very carefully assessed 
for risks and for the child’s capacity 

 
 
 
 
Parenting Orders 

• Children's Hearings already engage with and state clear expectations of parents 

• The key requirement is to provide improved services for struggling parents 

• The power to apply for Parenting Orders should lie with local authorities, with the Reporter's 
role considered in the context of the Scottish Executive’s planned review of the Children’s 
Hearings System 

• Parenting Orders should be piloted in the first instance to assess what value they add to 
existing provisions. 
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Local Authority Accountability 

• Service difficulties are the key challenge facing the Hearings System and require a committed 
and sustained approach  

• The meaning of "supervision" and of the duty to give effect to supervision requirements should 
be spelled out in law 

• Legislation should also spell out more clearly a process by which authorities account to the 
Hearing and to Ministers for any failure to give effect to a supervision requirement 

• Authorities' performance on giving effect to supervision should become a key performance 
indicator for local government 

• Authorities should receive demand-led funding for these services 

• SCRA's influencing role will be strengthened through this clarification of expectations and 
accountability 

• A major objective of the Executive’s forthcoming Review of the Hearings System should be to 
strengthen the position and authority of the Hearings themselves. 

 
Douglas Bulloch 
Chairman, SCRA 
11 September 2003 
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ANNEX C: EXTRACTS FROM THE MINUTES 
 
 

COMMUNITIES COMMITTEE 

EXTRACT FROM MINUTES 

2nd Meeting, 2007 (Session 2) 

Wednesday 10 September 2003 

Present:  

Cathie Craigie Donald Gorrie (Deputy Convener) 
Patrick Harvie Johann Lamont (Convener) 
Campbell Martin Mary Scanlon 
Elaine Smith  
 

Apologies were received from Stewart Stevenson. 

Anti-social behaviour: The Committee agreed its approach to pre-legislative scrutiny of the 
proposed Executive Bill on anti-social behaviour and agreed to make a bid to the Conveners’ group 
for funding a number of fact-finding visits across Scotland.  
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COMMUNITIES COMMITTEE 
 

EXTRACT FROM MINUTES 

7th Meeting, 2007 (Session 2) 

Wednesday 5 November 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Mary Scanlon 
Stewart Stevenson  
 
Apologies were received from Campbell Martin and Elaine Smith. 
 
Items in private: The Committee agreed to take items 3 and 4 in private. 

Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee agreed its approach at 
Stage 1.  
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COMMUNITIES COMMITTEE 
 

EXTRACT FROM MINUTES 

8th Meeting, 2007 (Session 2) 

Wednesday 12 November 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee considered a paper on its pre-
legislative inquiry on antisocial behaviour.  The Committee agreed to publish the paper on its web 
page, to send the paper to the participants in its pre-legislative inquiry visits and to publish the 
evidence in its Stage 1 report on the Bill. 
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COMMUNITIES COMMITTEE 
 

EXTRACT FROM MINUTES 

9th Meeting, 2007 (Session 2) 

Wednesday 19 November 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
Item in private: The Committee agreed to take item 3 in private. 

Antisocial Behaviour etc. (Scotland) Bill: The Committee took oral evidence at Stage 1 from— 

 Gillian Russell, Office of the Solicitor to the Scottish Executive,  

 Alisdair McIntosh, Antisocial Behaviour Division, Development Department,  

 Michael Kellet, Antisocial Behaviour Division, Development Department,  

 Kit Wyeth, Young People and Looked after Children, Education  Department,  

 Catherine Brown, Justice Department,  

 Roger Harris, Development Department,  

 David Doris, Development Department,  

 Duncan McNab, Environment and Rural Affairs Department and  

 Kevin Philpott, Environment and Rural Affairs Department, Scottish  Executive. 

Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee further agreed its 
approach at Stage 1. 
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COMMUNITIES COMMITTEE 
 

EXTRACT FROM MINUTES 

10th Meeting, 2007 (Session 2) 

Wednesday 3 December 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Campbell Martin 
John Scott (Substitute) Stewart Stevenson 
 
Apologies were received from Mary Scanlon and Elaine Smith. 
 
1. Antisocial Behaviour etc. (Scotland) Bill: The Committee took oral evidence at Stage 1 

from— 

 Panel 1 
 Cumbernauld Police  
 Superintendent Elliot McKenzie, Cumbernauld Police Offices,  
 Inspector Alex Love, Area Inspector Problem Solving Policing,   
 Sergeant George Smith, Head of Community Policing in Cumbernauld. 
 
 Glasgow Community Safety Forum  
 Karen Byrne, Chair, North Maryhill Corridor Community Safety Forum,  
 Tony Green, Development Officer and Secretary to Forum. 
  
 The meeting was suspended from 11.15 am to 11.22 am. 
 
 Panel 2 
 Scottish Consortium on Crime and Criminal Justice 
 Dr Sula Wolff, member of the Howard League for Penal Reform,   
 Maggie Mellon, Head of Public Policy, NCH Scotland.  
 
 Victim Support Scotland 
 Barry Jackson, Policy Officer,  
 Neil Paterson, Director of Operations.  
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COMMUNITIES COMMITTEE 
 

EXTRACT FROM MINUTES 

11th Meeting, 2007 (Session 2) 

Wednesday 10 December 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
Item in private: The Committee agreed to take item 3 in private and to discuss issues arising from 
evidence received at Stage 1 of the Antisocial Behaviour etc. (Scotland) Bill in private at future 
meetings.  

Antisocial Behaviour etc. (Scotland) Bill: The Committee took oral evidence at Stage 1 from— 

 Panel 1 
 Chartered Institute of Housing in Scotland 
 Shirley-Anne Somerville, Policy and Public Affairs Officer. 
  
 Scottish Association of Landlords 
 John Blackwood, Director. 
 
 Joseph Rowntree Foundation 
 Danielle Walker, Director of Policy and Practice Development.  
 
 Panel 2 
 Pollokshields Tenant Management Co-operative 
 Rachel McCreath, Chairperson, 
 Rose Devine, Secretary. 
 
 Cumbernauld Housing Partnership 
 Campbell Kinloch, Estates Manager. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered issues arising 
from evidence at Stage 1.  
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COMMUNITIES COMMITTEE 
 

EXTRACTS FROM MINUTES 

12th Meeting, 2007 (Session 2) 

Wednesday 17 December 2003 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener) Mary Scanlon 
Elaine Smith Stewart Stevenson 
 
Items in private: The Committee agreed to take item 4 in private and agreed to delegate future 
decisions on individual witness expenses claims in relation to the Antisocial Behaviour etc. 
(Scotland) Bill to the Convener. 

Antisocial Behaviour etc. (Scotland) Bill: The Committee took oral evidence at Stage 1 from— 

 Panel 1 
Lawrence Hunter, Service Manager, Housing Management and Lisa Simpson, Legal 
Services Manager, Clackmannanshire Council 

 
Mark Turley, Director of Housing and Councillor Sheila Gilmore, Executive Member for 
Housing and Community Safety, City of Edinburgh Council 

 
 Gerry McGloin, Team Leader, Housing Management, Fife Council. 
 
 The meeting was suspended from 11.53 am to 11.59 am. 
 
 Panel 2 

Sandra Martin, Director and Teresa Young, Youth Participation Co-ordinator, Edinburgh 
Youth Social Inclusion Partnership  

 
 Liz Gardiner, Project Co-ordination (artistic), Fablevision. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee agreed that payment 
should be approved for a claim made under the witness expenses scheme. 

Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
the Bill at Stage 1.  
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COMMUNITIES COMMITTEE 
 

EXTRACTS FROM MINUTES 

1st Meeting, 2007 (Session 2) 

Wednesday 7 January 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
  
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee took evidence at Stage 1 from— 

 Panel 1 

Mike Mawby, Project Manager, Gael Og Mentoring Project and Joe Connolly, Assistant 
Director of Children’s Services, NCH Scotland; 

  
Tam Baillie, Assistant Director for Policy; Debbie Noble, Children's Services Manager; 
Ellen Donelly, CHOSI (Challenging Offending through Support and Intervention) project, 
Motherwell and Emma Small, Cluaran project, Falkirk, all Barnardo’s Scotland. 

 
 The meeting was suspended from 11.38 am to 11.46 am. 
 
 Panel 2 
  

Mike Rodger, Youth Justice Manager and Lisa Hogg, Senior Development Officer, 
YouthLink Scotland; 

 
Jennifer Turpie, Director of Policy and Research and Shelley Gray, Policy Officer, Children 
in Scotland; 

  
Marion Pagani, Chair and Christine MacKechnie, Member, Glasgow Children’s Panel. 

  
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
the Bill at Stage 1.  
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COMMUNITIES COMMITTEE 
 

EXTRACTS FROM MINUTES 

2nd Meeting, 2007 (Session 2) 

Wednesday 14 January 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
  
Antisocial Behaviour etc. (Scotland) Bill: The Committee took evidence at Stage 1 from— 

Robert McKay, National Co-ordinator, National Autistic Society Scotland; 
  
 The meeting was suspended from 11.14 am to 11.21 am. 

 
Angela Yih, Policy Officer, Age Concern Scotland. 
 

Apologies were received from Tim Hopkins, Policy Worker, Equality Network. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
the Bill at Stage 1.  
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COMMUNITIES COMMITTEE 
 

EXTRACTS FROM MINUTES 

3rd Meeting, 2007 (Session 2) 

Wednesday 21 January 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee took evidence at Stage 1 from— 

Douglas Keil, General Secretary, Scottish Police Federation (SPF); 
 

David Strang, Chief Constable, Dumfries and Galloway Police, Association of Chief Police 
Officers in Scotland (ACPOS); 
 

 The meeting was suspended from 11.50 am to 11.57 am. 
 

Ruth Stoney, National Political Officer and Audrey Hendrie, Chair of Divisional Political 
Committee, Union of Shop, Distributive and Allied Workers (USDAW); 
 

 The meeting was suspended from 12.38 pm to 12.42 pm. 
 

Grainia Long, Parliamentary and Policy Officer, Shelter Scotland. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
the Bill at Stage 1.  
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

4th Meeting, 2007 (Session 2) 

Wednesday 28 January 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Mary Scanlon 
Stewart Stevenson  
  
Apologies were received from Campbell Martin and Elaine Smith. 
 
Also present: Jackie Baillie MSP. 
 
The meeting opened at 10.05 am. 
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee took evidence at Stage 1 from— 

Panel 1 
Frances Nelson, Chairperson and Alice Bovill, Treasurer, Dundee Federation of Tenants’ 
Associations; 

 
 Joe Callaghan, Chair, Haldane Community Group, Alexandria; 
 

John Corcoran, Chairman, Central Alexandria Tenants and Residents Association; 
 

 The meeting was suspended from 11.18 am to 11.22 am. 
 

Panel 2 
Stefan Howat, Samantha Dale, Lloyd Livingstone and Steven Little, Echo Project, 
Dumfries; 

 The meeting was suspended from 11.57 am to 12.03 pm. 
 

Panel 3 
Dennis Daly, Director for Scotland and Sarah Gillen, South Edinburgh  
Co-ordinator, Communities that Care. 

 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
the Bill at Stage 1.  
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

5th Meeting, 2007 (Session 2) 

Tuesday 3 February 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
  
Apologies were received from Stewart Stevenson. 
 
The meeting opened at 9.34 am. 
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee took evidence at Stage 1 from— 

Margaret Curran MSP, Minister for Communities, Alisdair McIntosh, Head of Anti-social 
Behaviour Unit, Michael Kellet, Anti-social Behaviour Bill Manager, Gillian Russell, Office of 
the Solicitor to the Scottish Executive (OSSE) and Kit Wyeth, Youth Justice and Children’s 
Hearings Unit, Scottish Executive. 
 

 The meeting was suspended from 10.52 am to 11.01 am. 
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee agreed to discuss an issues paper in 
private at its next meeting; and also agreed to discuss its draft report at Stage 1 in private at future 
meetings. 
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

6th Meeting, 2007 (Session 2) 

Wednesday 11 February 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
  
The meeting opened at 10.05 am. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered its approach to 
its report at Stage 1. 
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

7th Meeting, 2007 (Session 2) 

Tuesday 24 February 2004 

Present:  

Scott Barrie Donald Gorrie (Deputy Convener) 
Patrick Harvie Johann Lamont (Convener) 
Campbell Martin Mary Scanlon 
Elaine Smith Stewart Stevenson 
 
Apologies were received from Cathie Craigie. 
 
The meeting opened at 2 pm. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

8th Meeting, 2007 (Session 2) 

Wednesday 25 February 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
Also present: Tricia Marwick MSP. 
 
The meeting opened at 10 am. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 
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COMMUNITIES COMMITTEE 

EXTRACTS FROM MINUTES 

9th Meeting, 2007 (Session 2) 

Thursday 26 February 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
The meeting opened at 12.48pm. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report. 
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COMMUNITIES COMMITTEE 

MINUTES 

10th Meeting, 2007 (Session 2) 

Tuesday 2nd March 2004 

Present:  

Scott Barrie Cathie Craigie 
Donald Gorrie (Deputy Convener) Patrick Harvie 
Johann Lamont (Convener)  Campbell Martin 
Mary Scanlon Elaine Smith 
Stewart Stevenson  
 
The meeting opened at 10.45am. 
 

Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report and agreed a number of revisions.  Following discussion, the Committee were divided on the 
following proposals: 

 

Elaine Smith proposed the following amendment to the draft report: 

Paragraph 86: Insert new sentence after, ‘applied in extreme circumstances.’: 

“However the Committee also notes the evidence given by a range of witnesses that adult 
sanctions should not be applied to 12-15 year olds, and the consequences of this sanction could be 
an increase in the number of young people in secure accommodation and the criminalisation of 
young people.” 

This proposal was agreed to by division, For: 5, Against: 3, Abstained: 1. 

 

Elaine Smith proposed the following amendment to the draft report: 

Paragraph 86: Delete “The Committee therefore agrees to support these provisions.” and insert: 

“On balance the Committee has reservations about the extension of ASBOs and requests the 
Minister gives further consideration to the serious concerns about this provision.” 

This proposal was disagreed to by division: For: 3, Against: 3, Abstained: 3. The Convener used 
her casting vote against the proposal. 

 

Stewart Stevenson proposed the following amendment to the draft report: 

Paragraph 129: Delete: 

“For this reason, the Committee agrees that these provisions provide an additional tool which could 
be used to address the problem and to provide respite to communities who suffer from the 
antisocial behaviour of groups on a persistent basis.” 

This proposal was disagreed to by division: For: 4, Against: 5. 
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Donald Gorrie proposed the following amendment to the draft report: 

After Paragraph 129: Insert,  

“Because of the concerns expressed in evidence from the police, the Committee urges the 
Executive to continue discussions with the police at all levels about the best arrangements for 
ensuring that antisocial behaving groups are dispersed.” 

This proposal was agreed to after division: For: 8, Against: 1. 

 

Stewart Stevenson proposed the following amendment to the draft report: 

Paragraph 130: Delete all from, “However, the new” and insert: 

“The Committee had to weigh the clear and reasonable belief in many communities that represent 
measures to achieve dispersal of antisocial groups which were acting in a manner that cause 
alarm, distress, nuisance or annoyance were ineffective against the view from police that sufficient 
powers exist.  given that the Bill proposes new powers for Police superintendents, which powers 
they strongly assert not to need, the Committee was left in considerable doubt that any such 
powers would be used.” 

This proposal was disagreed to by division: For: 4, Against: 5. 

 
Elaine Smith proposed the following amendment to the draft report: 
 
Paragraph 228: Delete text from “The Communities Committee broadly” to “from the Executive that 
it” and insert: 
 
“On balance of the evidence the Communities Committee remains unconvinced that this disposal is 
appropriate for under-16s.  However, in the event of the Executive pressing ahead with this 
measure, the Committee would welcome assurances that the disposal”. 
 
The proposal was disagreed to by division: For: 3, Against: 6. 
 
 
Johann Lamont proposed the following amendment to the report: 
 
Paragraph 277: Delete paragraph and insert: 
 
“The Committee endorses the Antisocial Behaviour etc. (Scotland) Bill, as part of the Scottish 
Executive’s strategy to tackle the persistent and unacceptable levels of antisocial behaviour 
affecting many communities across Scotland. 
 
The Committee welcomes the explicit recognition in the Scottish Executive’s strategy of the need 
for both early intervention and preventative community approaches and an increase in the range 
and improved effectiveness of enforcement options.” 
 
The proposal was agreed to by division, For: 7, Against: 1, Abstained: 1.     
 

The Committee agreed its draft report on the Antisocial Behaviour etc. (Scotland) Bill. 

 

The meeting closed at 4.20 pm. 
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Scottish Parliament 

Communities Committee 
Wednesday 19 November 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:15] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

10:17 
The Convener: We move on to item 2. I 

welcome the Scottish Executive officials who are 
with us today. I invite Michael Kellet to make an 
opening statement. 

Michael Kellet (Scottish Executive 
Development Department): We are grateful for 
the opportunity to come and give evidence today. I 
apologise for the mass ranks; it is almost a football 
team that we have assembled today. I recognise 
that committees had to shift the location of their 
meetings today because of the number of officials, 
but we thought that the breadth and scope of the 
bill meant that it was important to bring a range of 
officials who can answer as fully as possible the 
questions that members may have. I understand 
from the clerks that the committee would like us to 
give a short presentation about the bill and its 
genesis. We will keep it as short as possible to 
ensure that we move on to questions and deal 
with the meat of the issue.  

It is important to be clear at the outset that the 
bill is one part of ministers’ strategy to tackle 
antisocial behaviour. Although it is an important 
part of the strategy, the intention of which is to put 
in place the legal framework that is necessary to 
tackle effectively antisocial behaviour, it is not the 
whole story.  

As the committee knows, the partnership 
agreement made a commitment to the introduction 
of legislation on antisocial behaviour. The 
commitment arose from ministers’ view that 
antisocial behaviour is a serious issue in 
communities across Scotland and that the problem 
was not being tackled properly. It arose from the 
experience of ministers and other members of the 
Scottish Parliament who have to deal with the 
fallout from antisocial behaviour week in, week out 
in surgeries and in responses to postbags. 
Ministers believed that tackling antisocial 
behaviour was a clear priority for communities and 
it became a high priority for them. They were keen 
to make speedy progress to tackle the problem 
more effectively. 

As members know, the document “Putting our 
communities first: A Strategy for tackling Anti-
social Behaviour” was published on 26 June. That 
document brought together proposals for the bill, 
many of which featured in the partnership 
agreement, and contained other initiatives as part 
of ministers’ wider strategy to tackle antisocial 
behaviour. 
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Even before the paper was published, ministers 
made it clear that they did not want the 
consultation to be only paper based. They 
identified early the need to hear the views of those 
who suffer antisocial behaviour and of those who 
are tasked with dealing with it locally, so in the 
summer, ministerial visits were made to more than 
30 constituencies throughout Scotland. I know that 
ministers found those meetings invaluable in 
understanding fully the problem’s scale and 
impact. Before and after the paper was published, 
ministers spent considerable time engaging with a 
wide range of interested stakeholders. 

As members know, the consultation finished on 
11 September. We published the University of 
Glasgow’s analysis of consultation responses on 
23 October and I understand that copies of that 
report have been made available to committee 
members.  

The bill is large and ranges across several 
ministerial portfolios and Executive departments. 
However, the common thread is that, in the view of 
ministers, it will put in place the necessary legal 
framework to tackle antisocial behaviour 
effectively. Much of the bill will give local 
agencies—whether they are local authorities, the 
police, children’s hearings, registered social 
landlords or others—the tools that are necessary 
for them to tackle antisocial behaviour. 

It is clear from the work that ministers undertook 
in the summer that antisocial behaviour takes 
different forms in different parts of Scotland. 
Ministers do not wish to dictate from the centre 
how antisocial behaviour should be tackled. They 
wish to ensure that those with local responsibility 
work together to tackle antisocial behaviour and 
have the tools that are necessary to do the job of 
protecting their communities. 

That is why part 1 of the bill provides for 
antisocial behaviour strategies. Ministers consider 
such strategies to be a crucial part of the solution 
to the problem. The strategies are the means by 
which agencies and those who are affected by 
antisocial behaviour can identify how antisocial 
behaviour manifests itself locally and therefore 
how it should best be tackled.  

Ministers envisage that antisocial behaviour 
strategies should provide the context in which to 
use the new tools that the rest of the bill provides. 
The strategies are the gel that should ensure a co-
ordinated, proportionate and targeted local 
response to antisocial behaviour. They are also 
the means by which communities can hold local 
agencies to account for their actions to tackle 
antisocial behaviour.  

Rather than spending time on describing the rest 
of the bill’s provisions, on which I imagine that 
members want to ask questions, I think that it is 

best to leave my statement there. As I said, I 
apologise for the size of the Executive team, but I 
hope that the committee understands that it is 
required because of the bill’s size and scope. 

The Convener: I remind members that we are 
questioning officials, not ministers, so we should 
be clear about the boundaries of the questions 
that we can ask. If the officials deem any 
questions inappropriate, they should simply say 
so, and we will ask those questions of the Minister 
for Communities when she appears before us. 

I will kick off the questions. You mentioned that 
the bill is just one part of the Executive’s overall 
antisocial behaviour strategy. Will you outline the 
key components of the strategy that do not feature 
in the bill and which will be brought into effect in 
other ways? 

Alisdair McIntosh (Scottish Executive 
Development Department): The strategy’s 
themes were sketched out in the consultation 
paper and are intended to work with the grain of 
the action plan on youth crime and other relevant 
Executive policies. The strategy has four main 
elements. The first theme involves encouraging 
agencies to use existing tools and measures more 
effectively and supporting them in doing so. For 
example, the Executive already supports a wide 
range of activities to tackle youth crime, such as 
diversion, support for victims and the promotion of 
national standards. We need to give greater 
impetus and support and more funding to those 
activities.  

The second theme involves establishing the 
detailed arrangements that will be needed to 
support the measures that the bill proposes, which 
will require a good deal of guidance and 
implementation mechanisms. The third theme 
involves piloting new approaches to tackling 
antisocial behaviour, sharing good practice in 
individual local authorities and making that 
common practice throughout the range of local 
authorities. Last but not least, the strategy involves 
establishing arrangements for inspection, 
monitoring and evaluation, to ensure that the 
quality of services and the effectiveness of action 
to tackle antisocial behaviour improve over time 
and that we see real change. 

We are currently working on a delivery plan for 
the strategy that will encompass all those 
elements. We will discuss it with key delivery 
partners with the aim of finalising it before the bill 
becomes law. 

The Convener: On using the tools that are 
already available, what work has been done to 
establish why some of the powers that already 
exist are not being used? One thing that has been 
raised with me is the fact that the Data Protection 
Act 1998 works as a block to information sharing. 
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Is work being done to address the fear of the 
powers in that act in that regard? 

Alisdair McIntosh: A good deal of work is going 
on across a wide front. Information sharing has 
been discussed in the context of the community 
safety forum, which is chaired by Hugh Henry. 
Model protocols for information sharing have been 
drawn up for use at local level but, as you will 
know, we intend to use the provisions in the bill to 
ensure a freer flow of information. We will continue 
to work with key delivery partners to ensure that, 
in practice, information sharing is as easy as it 
needs to be to ensure effective co-operation.  

With regard to assessing the barriers to effective 
action in other areas, we are in continuing 
dialogue with local authorities, the police, housing 
organisations and others to examine the barriers 
to effective action. We will address those in the 
context of the delivery plan so that we can ensure 
that any barriers are overcome and that agencies 
are able to tackle antisocial behaviour effectively, 
using the full range of measures that are available 
to them. 

Mary Scanlon (Highlands and Islands) (Con): 
There have been two consultations on antisocial 
behaviour this year: the March consultation, which 
focused on community wardens and other 
community-based initiatives; and the summer 
consultation, which focused mainly on the 
proposals that now appear in the bill. Why was it 
decided to have two separate consultations? 

Alisdair McIntosh: The reason is quite 
straightforward. The Executive had already 
decided that it wanted to provide support for 
community wardens and for other local initiatives 
to tackle antisocial behaviour. That was the basis 
of the first consultation exercise. However, the 
agenda widened as a result of the messages that 
came through clearly in the course of the election 
campaign and of the commitments that the 
Executive entered into in the partnership 
agreement, so ministers wanted to consult on a 
range of other measures. The process might not 
have been ideal, but I think that the first 
consultation demonstrated the importance of 
community involvement and the need to build 
community confidence. That theme has been 
carried over into the strategy that we are currently 
working on. 

Mary Scanlon: You say that the Executive had 
made decisions in respect of community wardens 
before the consultation. Did the decision relate to 
having additional community wardens instead of 
additional policemen? 

Alisdair McIntosh: No. We see the roles of 
community wardens and the police as being 
complementary. One is not a substitute for the 
other. 

Mary Scanlon: Was the possibility that the 
resources might be better spent on the police 
considered as part of the consultation process? 

Alisdair McIntosh: As you know, investment in 
the police is at a record level. The functions that 
are to be performed by community wardens are 
rather different from the functions performed by 
police officers.  

Mary Scanlon: We will leave that issue there, 
as you obviously feel that that is adequate. 

Are you saying, basically, that the first 
consultation informed the content of the second? 

Alisdair McIntosh: Yes. 

Mary Scanlon: How did you structure the 
consultation process that took place over the 
summer? In particular, how did you select the 
areas of Scotland that you visited? 

Alisdair McIntosh: Michael Kellet has already 
touched on the consultation process, but I can say 
a little more. Ministers were clear that they wanted 
the consultation to be wide-ranging, active and not 
solely paper-based. For that reason, Margaret 
Curran wrote to all constituency MSPs and offered 
to meet representatives of communities in their 
constituencies that were affected by antisocial 
behaviour and the agencies involved in tackling it 
at a local level.  

In addition, ministers and officials visited a 
number of projects around the country and had a 
large number of meetings with a range of 
stakeholders. The full programme is recorded in 
the University of Glasgow analysis that the 
committee has received.  

Over the course of the summer, we sought to 
ensure that there was a geographical spread by 
making visits to the Borders, Dumfries and 
Galloway and all the way up to the Highlands. We 
sought to ensure a spread of stakeholders and 
other organisations, and where we saw that there 
were potential gaps, we tried to fill them. For 
example, we commissioned the Scottish Civic 
Forum to organise six regional meetings 
throughout the country to get the views of a 
spread of communities. We also commissioned 
YouthLink Scotland to conduct a consultation 
event aimed specifically at young people, which 
brought together young people from all over the 
country to discuss the problems. Overall, we got a 
good spread geographically and of the key people 
who experience and deal with the solutions to 
antisocial behaviour.  

10:30 
Mary Scanlon: I note that in paragraph 7 of the 

policy memorandum you say that you spoke to 
people who are affected by and who deal with 
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antisocial behaviour. Did you also talk to the neds 
who are involved in antisocial behaviour? 

Alisdair McIntosh: On more than one visit, 
ministers and officials were able to speak to young 
people who had been through the criminal justice 
system and the children’s hearings system. I am 
thinking of the inclusion project in Cambuslang, 
which deals with some particularly difficult cases. 
They took every opportunity to speak to as many 
people as possible, including people who had 
been through the system.  

Mary Scanlon: I want to be clear in my mind 
about one point. When you said that there were 
record levels of policemen and resources, did you 
mean that you ruled out any further resources or 
involvement by the police before entering into the 
consultation? 

Alisdair McIntosh: I ask my colleague 
Catherine Brown from the police division to 
answer that question about police resources.  

Catherine Brown (Scottish Executive Justice 
Department): There has been consistent and 
increased investment in the police service in 
Scotland. Police numbers are up on previous 
years and there has been an increase of 848 
officers since June 2000. Police funding has also 
increased and it is now at a record level. Another 
thing that is crucial to how the police will tackle 
antisocial behaviour is the commitment to ensure 
that more police officers are put back on 
operational duty. We will examine critically what 
police officers are doing and ensure that they are 
not doing duties that can be done by others. Some 
examples of that so far include custody and 
security duties. The Criminal Justice (Scotland) 
Act 2003 enabled civilian staff with enhanced 
powers to undertake such duties. More recently, 
prisoner escorting duties have been handed over, 
to release up to 300 police officers back to front-
line duties. All those measures show a 
commitment to policing our streets. 

Mary Scanlon: I was not looking for a party-
political broadcast. When we go round taking 
evidence, many people have said— 

The Convener: Mary, remember that you are 
dealing with a Scottish Executive official. You have 
already been cautioned about that.  

Mary Scanlon: I appreciate that, but at the 
same time, we are being told by the policemen 
and members of the Scottish Police Federation 
that, given the £65 million available, they would 
like more police on the beat. I wanted to be clear 
about that. 

There was quite a short period between the 
close of the consultation and the introduction of 
the bill. Are you satisfied that you were able to 
consider the consultation responses fully before 

the bill was introduced? 

Alisdair McIntosh: Yes. As the policy 
memorandum makes clear, we did not wait for the 
end of the consultation period to begin 
consideration of the consultation responses. 
Together with our colleagues from the full range of 
Executive departments whose policies are 
affected, we considered the responses as they 
came in and tracked the reactions that emerged in 
the course of the consultation process. 

Patrick Harvie (Glasgow) (Green): May I ask a 
supplementary question? 

The Convener: We will move on now and I will 
let you in later. 

Stewart Stevenson (Banff and Buchan) 
(SNP): I want to ask about antisocial behaviour 
orders, research and about what is in the bill in 
relation to ASBOs. Have you done any research 
into how effective the ASBOs that were introduced 
in 1998 have been? 

David Doris (Scottish Executive 
Development Department): The report of the 
latest study on the use of ASBOs, which was 
carried out by the Chartered Institute of Housing in 
Scotland, was published last Wednesday. The 
report, which is the fourth in a series of reports 
that the Executive has commissioned, concluded 
that ASBOs have become a significant tool in 
addressing antisocial behaviour. Where local 
authorities gave a view on whether ASBOs have 
resulted in a change in behaviour, 62 per cent 
reported a perceived improvement in the past 15 
months. 

Earlier reports from the Chartered Institute of 
Housing showed that delays were undermining 
ASBOs’ effectiveness, which was crucial in 
informing the decision to introduce interim ASBOs. 
In general, the evidence suggests that ASBOs can 
be an effective tool. 

Stewart Stevenson: The bill uses various 
terminologies, such as “relevant persons”, whom I 
would describe as the victims, and “affected 
persons”, who are people who might become 
victims. The definitions on page 9 mention 
“relevant consultees” in relation to seeking an 
antisocial behaviour order. Why have relevant 
persons and affected persons been omitted from 
the list of relevant consultees and of people who 
are notified of the contents of an ASBO? Did you 
consider whether victims should be informed that 
an ASBO has been taken out and of any changes 
to it? Did you consider whether victims should be 
part of the consultation process? 

David Doris: That is a recognised part of the 
guidance on ASBOs as they exist at present and 
there is no intention to change that. The guidance 
states that relevant persons who are affected by 
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ASBOs should be made aware of their existence. 

Stewart Stevenson: My reason for asking is 
that my experience of ASBOs and the feedback 
that I have had—although I may be alone in this—
is that the victims, or “relevant persons” as the bill 
calls them, do not appear to be aware of the 
existence or content of ASBOs. The bill does not 
make the notification of relevant persons a formal 
requirement, as distinct from part of the guidance 
on ASBOs, but did you consider doing that? 

David Doris: As Alisdair McIntosh mentioned, 
the bill will introduce more robust provisions on 
information exchange, which cover persons who 
are affected by antisocial behaviour. We would 
expect that information exchange to occur through 
the implementation of good practice. 

Stewart Stevenson: I am sure that you are 
much more familiar with the words in this 
substantial bill than I am. Will you point me to the 
part of the bill that makes that provision, or 
otherwise guide me? 

David Doris: The changes are found in the 
provisions on records of antisocial behaviour 
orders and the more general provisions on 
reporting information under the antisocial 
behaviour strategies. Those provisions are found 
in parts 1 and 2. 

Stewart Stevenson: I want you to be more 
specific. I am not trying to be too difficult, but I 
might pursue the matter later, at a political level if 
necessary. I do not see a specific reference in the 
bill to a duty to share information with relevant 
persons. We should bear it in mind that a relevant 
person who is affected by antisocial behaviour will 
be a member of the public and that, unlike public 
sector employees in the police, social work or 
housing, they will not have signed up to non-
disclosure agreements. They are not formally 
signed up to anything. 

Michael Kellet: Your point is fair. If evidence 
arose that victims or people who have been 
subject to antisocial behaviour had not been made 
aware that an ASBO had been granted, I am sure 
that ministers would want to consider that problem 
to find ways to ensure that the information was 
shared with those people. There is no intention to 
hide things from people who have been subject to 
antisocial behaviour. 

Stewart Stevenson: I am delighted to hear that. 
I will continue to monitor the issue as the bill 
progresses; I suspect that my colleagues will do 
so as well. 

My next point relates to section 4(10). Can the 
local authority in which a person who is affected 
by antisocial behaviour lives take action against a 
person who lives outside its area? 

David Doris: The intention is to widen the scope 

of antisocial behaviour orders. Previously, orders 
were limited to a local authority’s area. However, 
there are instances in which the people affected 
by antisocial behaviour and its perpetrators live 
across local authority boundaries. We are trying to 
allow for such instances and to deal with them 
more effectively. 

Stewart Stevenson: That is great. 

In section 7, on interim antisocial behaviour 
orders, a condition is that 
“the application has been intimated to the specified 
person.” 

Is there a specific legal reason for that? We are 
talking about interim orders; in other words, there 
is urgency. However, there could well be 
difficulties in tracking down a person who is 
behaving antisocially. 

David Doris: The matter was considered in 
detail during the passage of the Criminal Justice 
(Scotland) Bill and the conclusion was that 
provision should be made for intimation. We 
actually pared back the provision—an amendment 
from the convener was accepted by the Executive. 
The agreed position was that, for some ASBOs, 
there should be intimation. The Criminal Justice 
(Scotland) Act 2003 has come into force only 
recently and we felt that the Antisocial Behaviour 
etc (Scotland) Bill should have the same provision. 

Stewart Stevenson: Would there be a legal 
difficulty if that provision were not in the act that 
we expect the bill to become? 

Gillian Russell (Scottish Executive Legal and 
Parliamentary Services): There would be a 
practical difficulty. If you are not able to intimate an 
order, the order has effect but you do not know 
where the person is who is subject to the order. It 
probably makes sense to track down the person 
and intimate the order so that, when the order is in 
place, it can have effect and the person who is 
subject to it knows about it. 

Stewart Stevenson: All right—I am sure that we 
will pursue that issue. 

Finally, have you done any research on the 
tagging of children? 

Kit Wyeth (Scottish Executive Education 
Department): We have not conducted any 
specific research in Scotland. Research results 
are available from England and Wales on the 
effectiveness of intensive supervision and 
surveillance programmes, which include elements 
of tagging and support services. We envisage 
electronic monitoring working in a similar way in 
Scotland. In England and Wales, tagging has been 
found useful over time as a way of providing 
structure, discipline and support to the young 
people who are tagged; it also reduces peer 
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pressure in the groups that they move in. 

There is no formal evidence from England and 
Wales as yet, but we hear anecdotally that such 
monitoring is going well. A positive sign is that 
they are looking to roll out ISSPs nationally more 
quickly than had been intended. I understand that 
the programmes will go national in January 2004. 
Clearly, they are working well. 

The system down south is very different from the 
system up here. We therefore want to be sure that 
the programmes will work effectively here. Under 
the Children (Scotland) Act 1995, a children’s 
hearing can restrict the movement of a young 
person as part of a supervision requirement. In 
using electronic monitoring through the hearings 
system, all we would be doing would be giving 
panel members and other agencies a way of 
monitoring and enforcing such restrictions on 
movement. 

The Convener: I want to ask about the uptake 
of ASBOs. There is evidence that uptake is 
uneven in Scotland and there is a suggestion that 
the process is too expensive and cumbersome. 

What is being done to encourage local 
authorities and registered social landlords to use 
ASBOs and to assure them that it is not a long and 
weary process? Antisocial behaviour is often 
perceived as a housing matter and therefore as 
the responsibility of the social rented sector, where 
the problem is seen to lie. However, we know that 
it goes far beyond the social rented sector. In fact, 
the mechanisms in place in that sector mean that 
antisocial behaviour is perhaps better managed 
there than in the owner-occupied or private 
sectors. What is being done in the Executive to 
address the perceived reluctance to take up 
ASBOs because the barriers are too high and to 
ensure that they are seen not as something that 
happens to people in rented housing but as 
something broader? 

Michael Kellet: That is a fair point. There are 
different patterns of use for ASBOs across 
Scotland. Part of the wider strategy that Alisdair 
McIntosh mentioned is about ensuring that the 
barriers to effective use of the tools that are 
already in place are eliminated. To do that, we 
must disseminate good practice, and some work is 
being done on that through the Executive with an 
audit of antisocial behaviour and local authorities 
that was published earlier this year. Ministers 
would certainly be keen to look into the barriers 
that exist, how the existing tools are used and 
whether the Executive can find any way of getting 
over or eliminating the hurdles that are preventing 
the use of ASBOs by individuals or agencies at 
local level.  

10:45 
Donald Gorrie (Central Scotland) (LD): The 

bill is part of a wider Executive strategy for dealing 
with antisocial behaviour, which is to be funded to 
the extent of £65 million over two years. How will 
that money be spent? 

Alisdair McIntosh: The £65 million will be split 
between the communities portfolio and the justice 
and education portfolios, with £30 million for the 
communities portfolio and £35 million for justice 
and education. We cannot yet be precise about 
the exact allocation of the money, because we are 
still examining exactly where the gaps in service 
provision are. In general terms, we can say, first, 
that that funding will support both the bill and the 
wider strategy and, secondly, that it will support a 
full range of intervention with young people. That 
will include diversion, early intervention, 
restorative justice and intensive support. There will 
also be support for parents, families and victims 
and for those who have to make the new 
measures in the bill work—local authorities, 
panels, the Scottish Children’s Reporter 
Administration, the courts and the police. A 
significant amount will also be earmarked for a 
range of local initiatives to tackle antisocial 
behaviour.  

Donald Gorrie: The money is all to be spent, as 
I understand it, on providing the legal framework 
for dealing with antisocial behaviour. What about 
what many people regard as the prime cause of 
the whole problem—the historic 20-year 
underfunding of facilities and activities for young 
people? Is any money going into that at all? 

Alisdair McIntosh: As I said, the additional 
funding—and it must be remembered that it is 
additional funding over and above existing 
investment in parents, families, children, young 
people and a range of educational and other 
facilities—will include support for young people in 
terms of diversion, which may include facilities, 
and in terms of early intervention and other 
interventions to prevent rather than simply treat 
antisocial behaviour.  

Donald Gorrie: The money is all related to 
antisocial behaviour. There is no money to help 
ordinary young people have more fulfilling leisure 
activities.  

Alisdair McIntosh: As I said, the additional 
money must be seen against the background of 
existing funding for the whole range of activities 
aimed at parents, families and young people. The 
sure start Scotland initiative, the changing 
children’s services fund and a range of existing 
programmes are just a few examples of what is 
being done. We clearly want to examine the 
availability of services that are relevant to 
preventing antisocial behaviour in the context of 
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the strategy, but it is not true to suggest that no 
funding is going into the kind of activities that you 
describe.  

Kit Wyeth: In the partnership agreement, there 
is a commitment to making available £10 million 
specifically for diversionary activity at the local 
level. That is designed to provide the kind of 
activities to which the member refers. The aim is 
to work with young people on a universal basis to 
provide them with positive alternatives and 
facilities for such activities. Ministers remain 
committed to doing that. 

Donald Gorrie: We shall see. 

Scott Barrie (Dunfermline West) (Lab): Some 
have criticised the bill for being unduly focused on 
antisocial behaviour by young people. How do you 
respond to that criticism? 

Michael Kellet: Ministers would not accept that 
the bill concentrates too much on young people. It 
is true that some of the provisions relate to young 
people, but much of the bill does not. The 
provisions on housing, noise and the environment 
are not focused specifically on young people. In 
fact, some of the important provisions in the bill 
are focused on ensuring that young people get the 
services and support that they need. The 
provisions in sections 104 and 105 are about 
ensuring that excluded children receive the 
education that they are due and that children who 
are subject to supervision orders receive 
supervision. Parenting orders are designed to 
ensure that children receive effective and 
supportive parenting. 

Some of the bill’s provisions—the extension of 
ASBOs to under-16s and the provisions on 
electronic monitoring—are focused on young 
people. Ministers consider that those powers are 
necessary to provide the full legal framework for 
dealing with the very small minority of young 
people who are persistently guilty of serious 
antisocial behaviour. Considerable support for that 
view was expressed during the consultation 
process. Ministers believe that at the moment 
there is a gap in the system and that the new 
provisions are required to close that gap. 

However, as the member will be aware, 
ministers have said consistently that the bill is 
targeted not at the majority of young people, but at 
a minority that causes real and serious harm in 
communities. Margaret Curran made that point 
during a debate in the chamber on 2 October. The 
bill is about ensuring that we have the tools that 
are necessary to deal with the small minority that 
causes harm. It is not about stigmatising or 
blaming young people in general. 

Alisdair McIntosh: One point that is sometimes 
missed is that young people are among the first 
victims of antisocial behaviour. It is important to 

recall that, when we deal with the small minority of 
offenders, we are often delivering benefits for the 
majority of young people, who are affected by 
antisocial behaviour. 

Mary Scanlon: Stewart Stevenson initiated a 
discussion of various measures in the bill, so I will 
not focus on them.  

How do you respond to the view that although 
sufficient tools are in place to tackle antisocial 
behaviour, those measures are not being used or 
enforced? In Third Force News, Barnado’s 
Scotland states: 

“Rather than introducing new and costly legal processes, 
the Executive should be developing the existing children’s 
hearing system and concentrating on long-term solutions 
that we know will work.” 

Michael Kellet: Ministers would say that there is 
always a balance to be struck between dealing 
with long-term issues and dealing with particular 
problems as they arise. Ministers’ view is that a 
number of tools are already in existence, but there 
are gaps in the legal framework that they are 
seeking to fill through the bill. 

I can provide a number of examples of such 
gaps. Children’s panel members have told us that 
for a long time they have been frustrated about the 
fact that they have no powers to deal with 
parenting issues relating to a child. They cannot 
impose sanctions on or issue guidance to parents. 
We believe that parenting orders will fill that gap. 
From discussions with Barnardo’s, I know that it 
welcomes the bill’s focus on parenting—although I 
am not saying that it agrees with the proposed 
parenting orders. 

There are other gaps in the system. It is clear 
that in a number of areas the children’s hearings 
system is failing a small minority of persistent 
young offenders. That creates considerable 
disillusionment in communities about the general 
effectiveness of the hearings system. Ministers 
consider that ASBOs for under-16s will provide a 
credible means of dealing with such young people. 

There is a general view that current provisions 
for dealing with noise nuisance are not sufficient. 
We are filling a gap by making those provisions 
more flexible and effective. There is also real 
concern that private landlords are not taking 
seriously their duties to tackle antisocial 
behaviour. The bill provides a means of ensuring 
that they do so. 

Tools for dealing with antisocial behaviour 
already exist, but we are trying to supplement 
them. However, we should also say—I repeat 
what Alisdair McIntosh said—that in the context of 
the delivery plan and the wider strategy we will 
look hard to ensure that the range of tools that is 
currently available and the new tools are used 
effectively. 
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Elaine Smith (Coatbridge and Chryston) 
(Lab): Before I ask my question I will ask a 
supplementary on an issue raised by Stewart 
Stevenson. Can the panel members tell me at 
what age children in England have been 
electronically tagged? 

Kit Wyeth: Electronic tagging is available within 
the legal system in England for 10 to 15-year-olds, 
but the evidence that I have seen suggests that, in 
the main, it tends to be 14 and 15-year-olds who 
are tagged, not younger children. 

Elaine Smith: Is there any evidence from 
England on tagging? For example, have tags been 
seen as a badge of honour, as has been 
suggested in some of the evidence that we have 
been taking? Has it resulted in longer-term 
changes in children’s behaviour? Have 
psychological problems been recorded for children 
who have been electronically tagged? Have there 
been any legal challenges or challenges under the 
United Nations Convention on the Rights of the 
Child? 

Kit Wyeth: I am not aware of any evidence from 
down south that tags have been seen as a badge 
of honour. However, only the interim evaluation 
has been released, so the evidence is patchy. 

The responses to the consultation were fairly 
mixed. Some suggested that a tag might be seen 
as a badge of honour and others that it might be 
seen as a badge of shame. We do not have a 
strong view on how that will pan out in practice. 

I do not think that there is any evidence about 
the longer-term effect that being electronically 
monitored has on the young people concerned, 
because the work in England is relatively new. 
There is longer-term evaluation evidence from 
other countries, but that is primarily about adults 
who have been tagged. 

Elaine Smith: If there is any written evidence, 
could the committee get it? 

The Convener: I would have thought so; the 
more information that we have, the better. 

Michael Kellet: We will seek to make available 
to the committee as quickly as possible any of the 
information mentioned by Kit Wyeth that we have 
or can get. 

The Convener: Was there evidence from local 
communities of young people regarding the way in 
which they conduct themselves as being a badge 
of honour? I know that in my area carrying a knife 
is sometimes regarded as a badge of honour. Was 
there evidence of intimidation of local communities 
in that way? 

Michael Kellet: I think that, in general, there 
was such evidence. When we and the minister 
spoke to people in communities, they expressed 

considerable support for electronic monitoring of 
young people as a means of protecting 
communities by ensuring that those young people 
were not out causing trouble. We heard lots of 
anecdotal evidence of young people carrying 
knives, behaving badly, causing real fear and 
intimidating people in their communities—
particularly other young people. That problem was 
made clear during the consultation process. 

The Convener: Does Elaine Smith want to ask 
any more questions on tagging? 

Elaine Smith: Not particularly, although I might 
come back to the issue. 

The Convener: I will come back to you after 
Cathie Craigie has asked a question. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): There are early indications in my own area 
in north Lanarkshire that tagging is effective in 
ensuring that young people stay at home at night, 
desist from antisocial behaviour and do not get 
into even more serious trouble. 

The point of having early intervention and 
tagging a young person is to try to change their 
behaviour and ensure that they do not get into 
more serious trouble. Has any research been 
published that indicates that tagging has been 
successful in achieving that aim? 

Kit Wyeth: There is no evidence on under-16s, 
but there is evidence on the effect of tagging on 
over-16s, who may still be young people. There is 
evidence on that from the United Kingdom and, 
more widely, from across Europe and Canada. 

Cathie Craigie: It would be interesting to see 
that evidence. 

Elaine Smith: The definition of antisocial 
behaviour in the bill is very wide, which has been a 
concern of organisations that represent the 
interests of adults and children with disabilities or 
special needs in particular. They fear that the 
behaviour of such individuals could be 
inappropriately labelled as antisocial or even 
criminal. Is the Executive happy that such 
behaviour will not be criminalised by the 
legislation? 

11:00 
Michael Kellet: That issue certainly arose 

during the consultation process. We had 
discussions with the agencies and bodies that 
made that point. There are a number of things to 
say in repeating the provisions that are mentioned 
in the equal opportunities section at the end of the 
policy memorandum. 

I suppose that ministers will be absolutely clear 
that they do not wish ASBOs or any other tools to 
be inappropriately used to target young people 
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and adults. On the systems that are built into the 
bill, it is important that any decision-making 
body—whether a court or children’s hearing—has 
full information about a child or adult when it 
makes a decision about the best way in which to 
deal with particular behaviour. Obviously, it will be 
crucial for those bodies to have information about 
children’s or adults’ disabilities or special needs. 

It is important to bear in mind that the definition 
of antisocial behaviour that is used in the bill is the 
same as the definition that was used in the Crime 
and Disorder Act 1998, which established ASBOs, 
and that we are not seeking to change that 
definition. In that context, it is useful to be aware 
that ASBOs for adults have been established 
since 1999 and that they have been used on a 
consistent basis. We do not have any evidence 
that shows that adults with special needs or 
mental health difficulties have been unfairly or 
inappropriately targeted through the use of 
ASBOs. 

That said, ministers will use the guidance-
making powers in the bill to make it clear that such 
groups should not be inappropriately labelled or 
targeted through the use of ASBOs or other 
measures. It is important to stress that section 
107, which deals with equal opportunities, says 
that any body that uses the powers that are 
contained in the bill must comply with equal 
opportunities requirements as set out in the 
Scotland Act 1998. Disabilities are one of the 
equal opportunities criteria. Therefore, the bill 
makes it clear that the powers should not be used 
to discriminate against those who suffer from 
particular disabilities. Ministers would hope that 
that makes it clear that the powers should not be 
used to target people with disabilities of any type 
and, perhaps, children with special needs or 
mental health disabilities in particular. 

Elaine Smith: I presume that what you have 
said would also apply to any plans for electronic 
tagging. I also presume that close monitoring will 
take place. 

Michael Kellet: Yes—very much so. The 
provisions of section 107 apply throughout the bill 
and we certainly want to ensure that there is close 
monitoring. 

Members might find it useful if I explained that, 
on the strategies that are established under part 1, 
there are quite extensive requirements to ensure 
that consultation is carried out with groups at a 
local level, and certainly with groups that represent 
people from ethnic minorities and other minority 
groups. We envisage that people with disabilities 
should be consulted. If there are problems at the 
local level, they should be flagged up and dealt 
with in the local strategy. 

Cathie Craigie: I thank Elaine Smith for raising 

that point. The committee has been on evidence-
taking visits and, on a visit to the Stirling area, it 
met at one of our focus groups representatives of 
a disabled group, who complained about being 
targeted because of their disabilities. You 
mentioned that you had discussions with groups 
that represent disabled members of the public, but 
have you had formal consultations with those 
groups? 

Michael Kellet: Apart from those discussions, 
we also had discussions with several agencies 
including various equality groups; I am not sure 
what you mean by formal discussions. The 
discussions and consultation are on-going. Mary 
Mulligan is speaking on this issue to the 
parliamentary forum on autism—I am not sure if 
that is the right name—tomorrow or later this 
week. 

Cathie Craigie: Alisdair McIntosh, I think, was 
talking about the wide-ranging consultation 
undertaken by ministers during the past few 
months. Were any disability groups involved in 
that consultation exercise? 

Michael Kellet: I think that they were, but I do 
not have the details to hand as to who and when. 
We can certainly provide details. For example, we 
went to speak specifically to the racial equality 
groups. I can provide details about disability 
groups, but I know that the unfair targeting of 
people with disabilities was raised in several 
forums. I attended a session of the Scottish 
churches forum to talk about regeneration and 
other social issues, and the issue was raised with 
me there; we took it away to think about it. 

The Convener: There is a distinction between 
those people whose behaviour might be deemed 
to be antisocial because they have special needs 
or a disability, and those who are targeted by the 
antisocial behaviour of other people because they 
have a disability. Did that come out during the 
consultation? 

Michael Kellet: Very much so. Ministers 
consider that the bill should help those who suffer 
antisocial behaviour or are unfairly targeted 
because of any prejudice, whether on the grounds 
of race, sex, gender, sexuality or disability. Section 
1 of the bill makes it clear that such interest 
groups should be involved at a local level in 
discussing strategies, and identifying how they are 
being targeted and how it can be dealt with. 

Stewart Stevenson: I am sure that Michael 
Kellet did not mean to mislead us, but the 
definition of antisocial behaviour in section 75(3) of 
part 8 of the bill, which is about housing 
registration, differs in a couple of material words 
from the definition that is applied to the bill and 
that amends the Criminal Procedure (Scotland) 
Act 1995. The definition is also different from that 
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in the Crime and Disorder Act 1998 because it 
includes the terms “nuisance” and “annoyance”. 
Why are those terms included in part 8, and why 
are they not applicable to the rest of the bill? 

Michael Kellet: I apologise; I did inadvertently 
mislead the committee. I was talking about the 
definition of antisocial behaviour with respect to 
ASBOs. My colleague Roger Harris, who deals 
with housing, can explain why we have taken a 
slightly different approach to the housing 
provisions. 

Roger Harris (Scottish Executive 
Development Department): The main point that 
we wanted to deal with in part 8 was the fact that 
antisocial behaviour in relation to housing matters 
should be linked to the locality; it should affect 
those in the area. We are not dealing with 
antisocial behaviour that a person might commit 
elsewhere. For example, we would not expect a 
private landlord to control the antisocial behaviour 
of one of his tenants in the centre of town. Part 8 
is concerned with the effect of antisocial behaviour 
on the immediate area of the house and we would 
expect the landlord to have some sort of control 
over that. 

Stewart Stevenson: I develop that slightly by 
taking you to section 75(3), which ends: 

“to a person residing in, visiting or otherwise engaging in 
lawful activity at, or in the locality of, a relevant house.” 

In other words, it would appear that the person 
who is indulging in antisocial behaviour need not 
have any connection with the locality. It is the 
relevant person or the affected persons who have 
the connection with the locality rather than the 
person who is indulging in the antisocial 
behaviour. Correct me if I am wrong, or if I am 
misinterpreting the intention of that part of the bill. 

Roger Harris: I am trying to find the relevant 
section. 

Stewart Stevenson: Page 41. 

Roger Harris: That relates to the effect of the 
person’s antisocial behaviour. The provisions 
relate to antisocial behaviour by people who 
occupy the house or visit the house.  

Gillian Russell: Section 75(3) states that a 
person engages in antisocial behaviour if they do 
certain things. For the purpose of this part of the 
bill there is a widening out of antisocial behaviour 
to include nuisance or annoyance. In the context 
of housing it was felt appropriate to have a 
broader test for antisocial behaviour. The 
antisocial behaviour has to be aimed at a person 
who resides in or is visiting the property, or who is 
engaged in lawful activity around the property. 
That makes it clear that the focus is on the 
property itself, but the measures do not simply 
apply to the person who happens to live in the 

property, because they also apply to people who 
are visiting that person and to people who happen 
to be there for whatever reason. The section 
makes it clear that although antisocial behaviour 
relates to the property itself, it is not simply the 
resident of the property who can trigger the 
antisocial behaviour order. 

Stewart Stevenson: I am delighted to hear that 
that is the intention. Let me play it back for the 
avoidance of doubt. The purpose of part 8 is not to 
stigmatise people who live in a particular area, but 
to stigmatise people who indulge in antisocial 
behaviour in a particular area, from wherever they 
come. 

Gillian Russell: Exactly, yes. 

Stewart Stevenson: Thank you very much. 

Patrick Harvie: I take you back to a discussion 
we had earlier about the timing of the consultation 
on, and the publication of, the bill. Can you confirm 
that the bill was written before the consultation 
period ended? 

Alisdair McIntosh: The bill was not written 
before the consultation period ended. However, 
given the wish of ministers to move very fast, we 
had to do what preparation we could in the course 
of the consultation period. The bill was written and 
finalised following the closure of the consultation 
period although, as I said, we worked in parallel 
with the consultation period to do what preparation 
we could. 

Patrick Harvie: The bill allows for community 
reparation orders to be served on offenders 
between the ages of 12 and 22. Why has the 
Executive limited those orders to that age 
category? 

Michael Kellet: For clarification, I think that the 
orders apply between the ages of 12 and 21. I 
think that people fall out of the application if they 
are 22. However, your point is valid. Community 
reparation orders are designed to give a further 
sentencing order to courts to deal with behaviour 
that is not at the very high end of offending 
behaviour, which would normally justify custody. 
Community reparation orders are low-tariff orders, 
and are restricted to summary prosecutions. 
Ministers believe that the orders are particularly 
appropriate for young offenders, and should help 
prevent the uptariffing of young offenders. The 
view of ministers is that if, by the age of 22, people 
are still indulging in low-level antisocial behaviour, 
it is likely that the courts will take a more serious 
view of that behaviour. 

Those are the reasons why community 
reparation orders have been restricted to 21-year-
olds. However, I should say that ministers are 
clear that they wish to hear the views of the 
committee and hear the results of consultation on 
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whether that age limit is appropriate and correct, in 
terms of taking a final decision about what may 
eventually end up in the bill. It is about practicality, 
and because it is a low-level tariff it was thought 
better to restrict it to young people to whom it 
might be particularly appropriate. 

Patrick Harvie: It is encouraging to hear that 
there is an open mind on that issue. On the fact-
finding visits that I was involved in there was 
strong support for the orders. It would be a shame 
if they were limited to that age group. 

On the dispersal of groups, the report on the 
consultation from the University of Glasgow 
showed that a significant majority of 
respondents—more than 80 per cent—believed 
that the police already had sufficient powers to 
disperse groups. Could you explain the reasoning 
behind the decision to include these new powers? 

11:15 
Catherine Brown: It is clear from the evidence 

that has been received, both in the written 
submissions and in the course of ministers’ visits 
to communities throughout Scotland during the 
summer, that many people live in fear of becoming 
the victims of antisocial behaviour. They want 
something to be done, in particular about groups 
of people who hang about in public places and 
cause fear and alarm by their very presence. 

The proposed new police powers on the 
dispersal of groups aim to address those fears in 
specific areas where such behaviour is “significant 
and persistent”. The new powers would work 
alongside existing police powers to deal with 
people who are intent on causing a disturbance. 
Any criminal behaviour will be treated as such 
under existing criminal law, but the measures in 
the bill would give additional relief to communities 
in which antisocial behaviour was significant and 
on-going. 

Ministers seek to address concerns that the new 
powers might be exercised indiscriminately by 
ensuring that there is a measured approach to 
their use. For example, before the powers can be 
exercised, there must be evidence that  
“members of the public have been alarmed or distressed as 
a result of the presence or behaviour” 

of groups of people. There must also be evidence 
that the problem is “significant and persistent” in 
the area. In addition, the police cannot exercise 
those powers without first consulting the local 
authority—that is crucial. In practice, that 
consultation is likely to extend to other partners in 
the antisocial behaviour strategy for the area. 
Ministers are keen to ensure that, when antisocial 
behaviour strategies are drawn up, the chief 
constable has a key role to play in discussions 
with others about the circumstances in which any 

new powers invested in the police would be used. 

The bill also provides for guidance and 
directions to be given to the police in respect of 
those powers. The police associations have said 
that they believe that police already have sufficient 
powers, but they have also made it clear that they 
would be willing to work with the Executive on the 
operational effect of the provisions. Ministers have 
addressed some of the other concerns that the 
new powers were unnecessarily draconian by 
ensuring that authorisations are time limited and 
by proposing targeted measures that would 
provide relief and respite to communities where 
the problem is persistent. 

Patrick Harvie: Do you have any evidence of 
the reaction that might be expected and whether 
people’s behaviour is likely to become more or 
less antisocial when the powers to disperse 
groups are used? 

Catherine Brown: Ministers are keen that the 
new powers should address communities’ 
concerns where there is a significant problem with 
groups of people hanging about, by making it clear 
to everyone involved that, if an area is subject to 
an authorisation under the proposed powers to 
disperse groups, people who continue to behave 
in a way that could cause fear and alarm will be 
dealt with. 

Patrick Harvie: Is there no specific evidence, 
perhaps from other countries, of the impact of the 
use of such powers? 

Catherine Brown: I am not aware of any. 

Alisdair McIntosh: It is important to remember 
that ministers envisage that the powers will be 
exercised in the context of locally drawn-up and 
agreed strategies, which will be published and 
reported on and which will be the subject of 
consultation at community level. The powers are 
not intended to be add-on or free-standing 
measures; they are intended to provide for the 
possibility of action in the light of a community’s 
circumstances. The powers will be the subject of 
discussion between police, local authorities and 
communities and will be used only in 
circumstances that are deemed appropriate by the 
police and local authorities, in light of the specific 
circumstances in an area at a given time. 

Patrick Harvie: Has consideration been given to 
linking the use of those powers to the availability 
of accessible facilities for young people? Local 
authorities could be instructed, for example, that 
the powers could not be exercised unless young 
people had access to an alternative meeting 
place. 

Alisdair McIntosh: As I said, the intention is 
that the matter should be discussed when 
strategies are drawn up. Indeed, we envisage that, 
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in drawing up local strategies, local authorities, 
community organisations and all the agencies will 
take a holistic approach to the existence of 
prevention, diversion and early intervention 
services as well as to enforcement measures. We 
would also expect local facilities and services to 
be a factor in any such discussions. In that regard, 
the answer to your question is yes. 

Donald Gorrie: I have three questions on this 
subject. Although section 18 specifically excludes 
processions from the powers of dispersal given to 
senior police officers, it does not exclude 
legitimate and law-abiding demonstrations and 
pickets. Why are they not mentioned in the bill? 

Gillian Russell: Obviously we have considered 
the matter. Because of the Scotland Act 1998, the 
relevant legislation in this area is reserved to 
Westminster and it would not be competent for an 
act of the Scottish Parliament to cut across 
existing legislation that allows picketing and so on. 
As a result, we do not feel that it is necessary for 
the bill to mention that. The legal effect is that 
picketing and so on can still take place. The 
powers of dispersal in the bill will not cut across 
any of that. In other words, although aspects such 
as lawful picketing are not mentioned in our bill for 
legal reasons, the legal effect is that they would be 
treated in the same way as any procession under 
the Civic Government (Scotland) Act 1982. 

Donald Gorrie: Thank you. I find your response 
interesting and horrifying. 

Are demonstrations also reserved to 
Westminster, or are we allowed to demonstrate? 

Gillian Russell: I think that demonstrations 
would also be covered by the 1982 act. 

Donald Gorrie: The bill refers to 
“any members of the public” 

who 
“have been alarmed or distressed”. 

Although many people might feel genuine alarm 
or distress, it might be totally unreasonable for 
them to do so. For example, a person who lives 
alone might be very distressed because their 
budgie is ill. From my reading of the bill, the 
mechanisms could be triggered if a person feels 
genuine alarm, even though there is no 
reasonable cause for them to do so. Surely there 
should be reasonable cause for alarm. 

Michael Kellet: You make a valid point about 
the subjective nature of the alarm that people feel. 
However, we have given this particular power to a 
senior police officer and the bill’s provisions 
require him to be satisfied that members of the 
public are alarmed or distressed because of 
behaviour, and that antisocial behaviour is a 
significant and persistent problem in the local 

area. He is also required to consult the local 
authority before using such a power. Those 
checks and balances should ensure that the 
power is used when local communities feel real 
fear, alarm and distress because of groups of 
people and that the police do not seek to use it 
inappropriately when alarm or distress was not 
objectively justified. 

Donald Gorrie: Earlier, you said that although a 
minority of young people and others cause serious 
trouble, the majority do not. However, part 3 of the 
bill would deal with a group of young people 
whose antisocial behaviour poses a serious 
danger—for example, they might carry knives and 
so on—in the same way that it would deal with the 
many more young people who wander about the 
streets in groups because they have nowhere else 
to go. Although those young people are seen by 
some as a problem, they are not actually breaking 
the law. Am I wrong to suggest that part 3 deals 
with both groups in the same way? 

Michael Kellet: As this part of the bill is 
designed to be used in situations in which there is 
significant and persistent antisocial behaviour, it 
might not be appropriate to use the power in 
question to deal with your second example. As 
Catherine Brown and Alisdair McIntosh have 
explained, the power is meant to be targeted at 
and used appropriately in areas where the 
antisocial behaviour of groups causes serious and 
persistent problems. 

Donald Gorrie: The debate will continue. 

The Convener: It will certainly continue right 
now. 

Michael Kellet mentioned checks and balances. 
We have already reflected on the fact that existing 
powers have not been used because they are 
unwieldy and difficult. 

For example, young people gather and, not just 
because folk do not like young people, but 
because there is evidence that criminal activity 
such as under-age drinking, graffiti writing or 
violence is taking place, the police come and the 
group disperses. The problem is that the young 
people return and no grounds exist for dealing with 
them, because nobody was caught in criminal 
activity, and perhaps some of the folk who 
witnessed the activity are silenced by intimidation. 

The police have said that they do not use some 
powers because they are too difficult to exercise. 
In the same way, is it a problem that the power of 
dispersal might be made so difficult to exercise 
that the police will not use it and it becomes less 
effective than intended? 

Alisdair McIntosh: It is important to situate the 
power in local strategies. Ministers are putting 
beyond doubt the existence of a power that can be 
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used to deal with problems in an area that has had 
persistent and serious antisocial behaviour. If 
powers are not used, local authorities and the 
police will need to account to local communities for 
that when reporting on their strategies. 

It is important to put the whole bill in the context 
of the strategies that will be drawn up on the basis 
of consultation with communities and reported on. 
Ministers believe that, as a result, all the agencies 
that are involved in tackling antisocial behaviour 
will be made more accountable for what they do 
and for what they do not do locally to tackle 
problems. 

The Convener: In an area where, for example, 
a corner has become an outdoor youth club—
often outside youth facilities—would it not be 
easier to give the police the power to disperse a 
group and to ask youngsters not to return because 
of evidence of difficulties and harassment? The 
police would then be accountable in the same way 
as they are for using their current powers. Will the 
bill put in place a system that makes it less likely 
that the police will seek the power, which will 
reinforce the idea that nothing can be done and 
that such behaviour must be tolerated? 

Alisdair McIntosh: The question is about where 
the balance is struck. Concern has been 
expressed that creating a wide-ranging power 
might inadvertently lead to problems with innocent 
patterns of behaviour. However, it is equally clear 
that effective action must be taken to deal with 
persistent and serious problems and with incidents 
that take place against the background of those 
problems and which cause fear, alarm and 
distress. 

Ministers feel that they have struck an 
appropriate balance between those two extremes, 
but that will need to be considered in the context 
of strategies and to be reported on in the context 
of what local agencies do and how they account 
for those actions to communities. 

The Convener: It flies in the face of early 
intervention to have a long process to obtain a 
power to deal with a continuing problem in a 
community.  

Michael Kellet: The process need not be long 
and drawn-out. The power is given to a senior 
police officer. When evidence exists of serious and 
persistent antisocial behaviour in a situation such 
as that which the convener described, it would be 
appropriate for the police to use that power, after 
consulting the local authority. The power could be 
used fairly quickly. There is no reason for 
inordinate delay in dealing with a problem in one 
area. 

Stewart Stevenson: I will develop the point that 
we have been discussing. Section 4(3) in part 2 
provides that a 

“sheriff shall disregard any act or conduct of the specified 
person which that person shows was reasonable in the 
circumstances.” 

I understand that such a provision is also part of 
the Crime and Disorder Act 1998. Does evidence 
show that such a provision has enabled sheriffs to 
implement the definition, which is quite draconian 
when it stands alone, in a way that respondents to 
consultations thought was fair, reasonable and 
reflected what people understand by the term 
“antisocial behaviour”? 

Michael Kellet: I do not know if there is 
evidence on that, but we would certainly hope that 
it would enable the sheriff to take a reasonable 
and balanced decision on whether antisocial 
behaviour evidenced by one person should be 
considered as being antisocial behaviour and 
should therefore merit an antisocial behaviour 
order. As you rightly say, that was a provision in 
the 1998 act, and we thought that it should be 
continued. The criteria on which sheriffs decide 
whether to grant an antisocial behaviour order 
seem to be working well, which suggests that we 
got the balance right in the 1998 act. There was a 
problem relating to delay, which the legislation on 
interim antisocial behaviour orders is intended to 
deal with. 

Stewart Stevenson: Are you saying that there 
is no evidence that other agencies and individuals 
are being inhibited in going for antisocial 
behaviour orders because of the provisions in 
section 4(3) of part 2 of the bill? 

Michael Kellet: There is no information that 
they are being inhibited in that way. 

Stewart Stevenson: The amendments that the 
bill makes to the Criminal Procedure (Scotland) 
Act 1995 do not include the provision that I 
mentioned in relation to sheriffs. I have looked at 
the act but have not examined it thoroughly. Is the 
provision in the act already or is there simply an 
omission? I recognise that the provision relates 
only to antisocial behaviour orders, not to the 
entire bill, but I do not understand the rationale 
involved.  

11:30 
Michael Kellet: Could you clarify whether you 

are asking about the sheriff’s power to grant an 
antisocial behaviour order when someone has 
been convicted of a criminal offence? 

Stewart Stevenson: No, I am making a more 
general point. We have a definition of antisocial 
behaviour that covers the entire bill, but we also 
have a specific and different definition that covers 
part 8. There is a provision in part 2 that qualifies 
the former definition in relation to how the sheriffs 
will interpret it, but only in relation to antisocial 
behaviour orders. I am asking why there is not a 
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similar provision that would allow sheriffs to 
interpret the definition that applies to the entire bill 
in relation to parts of the bill that deal with issues 
other than antisocial behaviour orders. Similarly, I 
would like to know why such a provision is not 
included in the amendments that will be made to 
the Criminal Procedure (Scotland) Act 1995. Is 
there a different basis in different circumstances 
for the interpretation of the definition of antisocial 
behaviour? If so, has a difficulty been created that 
the committee should consider in its scrutiny of the 
bill? 

Michael Kellet: We are more than happy to 
consider that issue and examine the detail to see 
whether there are any problems. We would expect 
that, when using any power, a sheriff would act on 
the basis of reasonableness and that, if something 
was not reasonable, they would not proceed.  

Stewart Stevenson: I am pointing out that the 
power has been made specific at one point but not 
at another. 

Michael Kellet: I accept that. 

Scott Barrie: A parenting order cannot be made 
unless the parent has failed to engage on a 
voluntary basis in the past. Moreover, the orders 
will be available only in areas in which there are 
sufficient services and programmes to cope with 
them. Given those factors, what is the Executive 
doing to ensure that the services will be rolled out 
across Scotland? How many areas currently have 
sufficient programmes? 

Kit Wyeth: We accept that the existing provision 
of parenting services is patchy. I do not think that 
any areas have enough parenting programmes 
and services in place to enable them to facilitate 
the use of parenting orders. Ministers are 
committed to parenting orders and are, therefore, 
committed to putting in place the necessary 
services and support programmes. Alisdair 
McIntosh has mentioned the amount of money 
that is being made available to help to support the 
measures in the antisocial behaviour strategy; a 
good proportion of that money will be used to fund 
parenting programmes and the services to 
underpin parenting orders. 

At this early stage, we need to involve ourselves 
in some detailed discussions with local authorities 
and other partners who will deliver the services to 
determine how those services should be planned, 
where they are needed and what type are 
required. Once we have explored that, we will 
have a better idea of exactly how the orders will be 
rolled out. 

Scott Barrie: Would the programmes and 
services have to be available throughout a local 
authority area in order for parenting orders to be 
available or would it be possible to have parenting 
orders in operation in one sheriff court area but not 

in another, although they were both in the same 
local authority area? Will the programmes be 
provided solely by local authorities or through a 
range of local authority and voluntary agency 
services? 

Kit Wyeth: We certainly expect local authorities 
to work with their voluntary sector partners to 
deliver the services, because the majority of 
parenting services are currently provided by 
voluntary sector organisations. We expect local 
authorities to use that existing expertise in 
providing the services. 

We expect that parenting orders will be used on 
a local authority-wide basis, which will have 
implications. We do not necessarily expect the 
existence of decent services in one part of a local 
authority area to be enough to allow parenting 
orders to be used throughout that area. We have 
said that we intend to pilot the parenting orders 
when we have a better idea of the existing 
services. The pilot areas will be expected to have 
all the services that are required for the parents in 
that area. 

Campbell Martin (West of Scotland) (SNP): 
Reference was made earlier to an audit of local 
authorities’ use of antisocial behaviour orders. Part 
of the evidence that the committee received from 
people who responded to our questionnaire 
suggested that some local councils have not used 
antisocial behaviour orders. For example, a 
community group in North Ayrshire considered 
that North Ayrshire Council had not used the 
orders. Do we know why local authorities do not 
use antisocial behaviour orders and whether they 
are likely to use them in future when the powers 
have been extended? 

David Doris: We are aware that there is wide 
variation among local authorities in the use of 
ASBOs and that a small number of authorities still 
have not used them. In principle, local authorities 
decide whether to use ASBOs depending on local 
policies and approaches. ASBOs are one of a 
range of available remedies. Although we want to 
ensure that the most effective tools are used and 
to encourage the use of ASBOs where they are 
appropriate, we have not taken a hard line on 
individual authorities that have not used the 
orders, because they might be dealing effectively 
with antisocial behaviour using alternative 
approaches. 

Alisdair McIntosh: As I said at the outset, in the 
context of the strategy and the delivery plan, we 
will consider ways of disseminating good practice 
among local authorities and of making good 
practice common practice. As part of that, we will 
examine the ways in which different local 
authorities use the tools at their disposal and 
consider any barriers, either real or perceived, to 
using particular tools. We will seek to ensure that 
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local authorities are aware of all the possibilities 
and of best practice on a particular issue or with a 
particular instrument. All local authorities should 
have access to the expertise of the best. We hope 
to ensure that the situation is evened out, 
although, as David Doris rightly said, it is for local 
authorities to determine which set of instruments 
to use to tackle antisocial behaviour in the light of 
their specific circumstances. 

David Doris: It is important to note that funding 
has been made available for community-based 
initiatives, including specialist antisocial behaviour 
units in each local authority area. The authorities 
will consider the use of ASBOs within those units. 

Campbell Martin: I am surprised that we do not 
know any particular reasons why ASBOs have not 
been used in some local authority areas. Parts of 
North Ayrshire have huge antisocial behaviour 
problems. We would like to find out why certain 
local authorities have not used their existing 
powers before we extend those provisions.  

The bill contains proposals for the closure of 
premises. The powers in the bill relate to non-
residential and residential properties. How might 
the proposals in relation to residential properties 
impact on the policy objectives and the provisions 
of the homelessness legislation? 

Michael Kellet: I will answer that question and 
perhaps colleagues will supplement my answer. It 
is important to be clear from the outset that the 
ministers intend the closure power to be targeted 
at a high level of persistent antisocial behaviour. It 
will be targeted at premises that, whether 
residential or non-residential, are at the epicentre 
of antisocial behaviour in particular communities. 
We are talking about properties or premises in an 
area where, for example, drugs are dealt or where 
serious drinking dens are causing antisocial 
behaviour. The power is intended to give relief to 
communities that suffer from that concentrated 
form of antisocial behaviour.  

As I said about other parts of the bill, we must 
apply checks and balances. Consultation with 
local authorities is a prerequisite before a closure 
notice is served by a senior police officer. That 
senior police officer must then apply to the court 
for a closure order on the next working day to back 
up what he has already done. The court would 
make a closure order only where appropriate. If 
the court believed that a closure order was not 
justified, it would not grant one. In making its 
decision, the court would take into account the 
nature of the premises and the people living there, 
if any.  

A closure order that is granted in respect of 
residential premises might lead to homelessness. 
If that were the case, normal homelessness rules 
and legislation would apply; the bill will do nothing 

to change those provisions. However, it is 
important to bear in mind the fact that the closure 
power is intended to deal with extremely serious 
problems; ministers do not envisage it being using 
commonly.  

Campbell Martin: I have in mind an example in 
which the person who might be dealing drugs from 
a house was not the tenant or even registered as 
living in the property. If the closure power were 
used and the residential premises were closed 
down, the partner and children of that person 
would become subject to homelessness legislation 
and they would probably be rehoused. What is to 
prevent the drug dealer from moving back in when 
the partner is rehoused?  

Michael Kellet: The closure order would deal 
with the immediate problem of protecting the local 
community from the drug dealing. You are right to 
say that innocent parties affected by such a 
measure should be dealt with by the 
homelessness legislation and given the protection 
that they deserve. We expect that, in order to 
tackle the drug dealer, normal police enforcement 
measures to deal with criminal behaviour will be 
used, which will provide for family protection. The 
intention behind the closure power is to protect the 
community that is suffering from concentrated 
antisocial behaviour. We expect that innocent 
parties will be given the protection that they are 
due under homelessness legislation and other 
measures. 

Campbell Martin: However, there is potential 
for the problem simply to be moved on to a 
different location where it will still exist.  

Alisdair McIntosh: As Michael Kellet said, it is 
important to remember that, although there are 
short-term measures to deal with particular 
problems, other measures are designed to deal 
with longer-term situations. The way in which local 
authorities approach their housing policy, their 
support policies and their social work policies will 
be important.  

It is important to ensure that short-term action 
will not simply lead to displacement of the 
problem. We are discussing with local authority 
practitioners and housing officials how they 
approach, on one hand, the tools that they have to 
deal with antisocial behaviour currently and under 
the bill and, on the other hand, their tools and 
responsibilities in relation to housing and 
homelessness. 

Donald Gorrie: Would the power apply to pubs 
if behaviour were sufficiently bad and sustained? 
Would it apply to behaviour inside the pub or to 
the behaviour of the people skailing from the pub 
afterwards? 

Michael Kellet: We would expect that the first 
forum for problems to do with public licensed 
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premises would be the licensing system. As 
members will be aware, there are continuing 
developments in that area, through the Nicholson 
report and the Daniels review. Pubs and clubs, like 
any other premises, are not excluded from the 
provisions of the bill. 

11:45 
Cathie Craigie: Part 5 of the bill deals with 

noise nuisance. From experience in my 
community and from consultation with various 
groups, I know that noise nuisance plays a 
significant part in making people’s lives a misery in 
their own homes. However, although people 
accepted that, they did not support giving 
community wardens the role of investigating 
complaints and taking enforcement action. From 
the explanatory notes that accompany the bill, the 
Executive still appears to feel that notices could be 
served and action could be taken by a warden of 
the local authority. Why has the Executive taken 
that view when communities felt that some other 
appropriate officers should take that action? 

Duncan McNab (Scottish Executive 
Environment and Rural Affairs Department): 
The provisions in the bill are designed to be 
enabling and flexible rather than obligatory and 
prescriptive. It will be for the local authority to 
decide which of its officers should have powers to 
carry out noise investigation and to issue fixed 
penalties. That decision will be based on local 
circumstances and strategy, as was described by 
Alisdair McIntosh earlier. 

Cathie Craigie: So the use of wardens is merely 
a suggestion. As far as I can see, wardens are not 
mentioned in the bill. Are you saying that wardens 
will not be mentioned in any guidance either and 
that it will be for the local authority to appoint an 
appropriate officer? 

Duncan McNab: Yes. 

Cathie Craigie: When the bill refers to the 
monitoring of noise, it appears to rely heavily on 
noise-monitoring equipment. Again from 
experience, I know that local authorities can use 
the evidence of two appropriate council officers to 
take successful action against an individual. Why 
is that mechanism not satisfactory for the whole 
country? Why does the bill rely heavily on noise-
monitoring equipment when we know that many 
local authorities do not have a great amount of 
that equipment and that the equipment can break 
down? People can wait for a long time before 
recorded evidence is available. 

Duncan McNab: If a local authority decides to 
take up the provisions, the Executive intends to 
fund them with additional resources to purchase 
new and approved noise-monitoring equipment. 
The details of that will be laid out in subsequent 

directions. 

Cathie Craigie: When local authority officers 
deal with residents who are causing noise 
disturbance—especially in dwelling houses—they 
often go along in twos and can hear the noise for 
themselves. Why make it more difficult to gather 
such evidence by insisting that machinery be 
used? 

Duncan McNab: The equipment would simply 
provide corroborative evidence for whoever was 
investigating a complaint—local authority officials, 
environmental health officers, community wardens 
or the police. It would provide further evidence in 
the event that the case went to court. 

Cathie Craigie: The equipment will provide 
evidence, but, in a court case, will it be essential 
that evidence has been recorded by noise-
monitoring machines? 

Duncan McNab: We are proposing that only 
one witness will be required to provide proof of an 
offence. That will be backed up by the noise-
monitoring device. 

Cathie Craigie: When local authorities deal with 
antisocial behaviour, it is normal practice for 
officers to visit people in twos, as I said. When 
there is corroborative evidence from two council 
officers, independently of the person who makes 
the complaint, why do we need to make things 
more complicated by using machinery? 

Duncan McNab: The proposal is that an offence 
has been caused if noise is above a certain 
determined level. To establish that that is the 
case, we require machines to provide evidence. 

Cathie Craigie: We can pursue that issue with 
the minister. 

Stewart Stevenson: I have two short questions 
about noise. First, was consideration given to 
noise emanating from vehicles? Many of the 
young bucks in our society have the most powerful 
sound systems that I have ever seen. The bill 
deals only with noise in housing. 

Secondly, section 43(1) states that in due 
course ministers will prescribe 
“the maximum level of noise”. 

Have you determined what measurement basis 
you will use? Will it be decibels or will it be a more 
sophisticated measure that takes account of the 
different levels of irritation that occur at different 
frequencies in the audible range? 

Duncan McNab: The provisions in the bill relate 
only to neighbours’ domestic noise. Noise from 
vehicles is covered by existing legislation. We 
have commissioned research to determine noise 
levels for different periods of the day. That will 
take into account the different sorts of ambient 
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noise at different times. 

Cathie Craigie: Part 6 of the bill deals with the 
environment. One proposal that the Executive 
considered in the consultation document and that 
was widely supported was to allow local 
authorities to clear litter from Crown land and land 
owned by Network Rail and the roads authorities. I 
am sure that all members can confirm that 
correspondence on that issue fills our mailbags 
from time to time and that the problem is often 
difficult to solve. It would seem easy to give the 
responsibility that I have described to a local 
authority, with the powers to recharge. Why did 
the Executive not choose to include that measure 
in the bill? 

Kevin Philpott (Scottish Executive 
Environment and Rural Affairs Department): To 
say that we made a proposal is to put it rather 
strongly. We raised the issue rather diffidently in 
the consultation paper. The question was about 
whether local authorities and other bodies had 
sufficient powers to clear up litter. 

We were diffident for a reason—we wanted the 
matter to be informed by the consultation process. 
As members will have seen from the paper by the 
University of Glasgow, some of the responses to 
the consultation—notably that from Network Rail—
pointed out the health and safety difficulties 
associated with the suggestion. It is not really 
possible to have untrained local authority staff 
wandering around the railway tracks. In the nature 
of things, the tracks with the most litter also 
happen to be those that carry the most trains. 

We were uncertain about the issue, but we felt 
that there would be other ways of skinning this 
particular cat. In the bill, we propose to give 
powers to Scottish ministers to direct on litter 
clearances. Among the bodies that they would be 
entitled to direct would be statutory undertakers 
such as Network Rail. If local authorities were 
having difficulty in getting statutory undertakers to 
clear up litter, the Scottish Executive would have 
the power to direct them to clear it up. 

Cathie Craigie: Parts 7 and 8 deal with housing 
and the problems that are caused by the lack of 
powers to deal with antisocial behaviour in the 
private rented sector. We know that for some time 
the housing improvement task force has been 
examining private sector housing and that it has 
recommended that we introduce measures to deal 
with private landlords. We were surprised, 
therefore, to see that the bill did not contain more 
measures to deal with the antisocial behaviour that 
can become a problem when private landlords do 
not address the quality of their housing stock or 
the regulation of their premises. 

In the consultations that I conducted as part of 
the committee’s inquiries into the subject, I found 

that there is a strong feeling that a form of 
licensing and regulation should be introduced for 
the private rented sector. Disappointment was 
expressed in particular about part 8 of the bill, 
which introduces the powers to designate the 
areas where landlords would have to register. It 
was said that the provisions would be 
cumbersome and bureaucratic to use. Why did the 
Executive not choose to put some of the task 
force’s recommendations into the bill more 
effectively? 

We received a considerable amount of evidence 
about areas in which there are a high proportion of 
private sector landlords. It was said that, unless 
we have regulation to deal with those landlords, 
the other measures in the bill will not be 
implemented as effectively as might otherwise be 
the case. 

Roger Harris: Clearly, a particular issue arises 
in respect of private sector landlords who fail to 
manage effectively the antisocial behaviour that 
emanates from their properties and which has an 
effect on the community. The problem could be 
avoided if the landlord were more effective in 
carrying out what one would expect to be 
reasonable good practice. To return to the point 
that Mr Stevenson made earlier, that is why 
section 65(1) contains a provision that relates 
registration to “persons occupying relevant 
houses”. 

Two overlapping sets of issues are involved, the 
first of which concerns antisocial behaviour and 
the need to obtain a suitable set of tools to reduce 
the impact of such behaviour on the community. 
That is the holistic approach to which Alisdair 
McIntosh referred. The other set of issues 
concerns the need to encourage improvements in 
housing standards. That will help tenants and 
improve the quality of the stock. It is the second 
set of issues that the housing improvement task 
force looked at and reported on and on which we 
consulted. The question is whether those two sets 
of issues should be dealt with as one or 
separately. 

The consultation on the housing improvement 
task force report produced a mixed set of 
reactions. The task force recommended a system 
of voluntary accreditation backed up by 
discretionary, stronger regulation, whether that be 
by registration, certification or licensing. The 
Executive ministers’ response to the task force 
recommendations is still being considered in the 
light of the reactions to the consultation. 

In drafting the bill, it was not clear to us whether 
and how the antisocial behaviour element of any 
regulatory provisions would feature in the 
proposals in the legislation that emerged from the 
recommendations of the housing improvement 
task force. We felt that it was important to include 
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something in the package for antisocial behaviour 
that would allow firm action to be taken against 
failing landlords and would be consistent with the 
package. At the same time, we were aware that, in 
doing that, we were designing something that 
would need to be consistent with what might come 
out of the eventual consideration of the options 
under the housing improvement task force 
recommendations. 

Cathie Craigie: I want to underline—I am sure 
that other committee members will agree—that we 
have enough on our plate in dealing with the 
Antisocial Behaviour etc (Scotland) Bill without 
going into housing standards. We look forward to 
that issue coming before us at another date. 

We welcome the work and many of the 
recommendations of the housing improvement 
task force, but I think that it is wrong in saying that 
there should be a voluntary licensing code for 
private landlords. The people who have to suffer 
the problems that are caused by irresponsible 
private landlords say that the task force has got it 
wrong and that there must be a licensing and 
registration mechanism for private landlords. As I 
have said before, a person must be licensed as fit 
and proper to drive a taxi or to sell burgers, and 
the same should apply to private landlords. Some 
private landlords gain significantly from the public 
purse but put nothing but misery back into 
communities. Those people are not fit to be private 
landlords. We must introduce measures to 
regulate that sector. 

If a local authority designates an area under part 
8, the problem will simply move somewhere else—
I am sure that we can all think of communities in 
our constituencies in which similar things have 
happened. The provision would endanger other 
measures in the bill. Would it be possible to 
amend the bill to include a licensing and 
registration mechanism for private landlords? 

12:00 
Roger Harris: That would be subject to the 

scope of the mechanism and to ministers’ wishes. 
We will consider carefully the committee’s views 
when considering the housing improvement task 
force’s recommendations on the issue. The point 
has been registered. 

Mary Scanlon: I have a couple of questions on 
the financial memorandum—they are not 
extensive. First, during our extensive discussion of 
antisocial behaviour orders today, it has been 
acknowledged that ASBOs are not being utilised 
fully and that there is scope for much greater use 
of them. Paragraph 245 of the financial 
memorandum, in the explanatory notes, states 
that £300,000 per annum of additional moneys will 
be required for local authorities. Is that a 

reasonable assessment, given that the cost to a 
local authority of an antisocial behaviour order is 
between £500 and £6,000 and that you expect 
around an extra 100 orders per year? Even 
without the bill, we would expect more ASBOs, but 
with it I assume that we will have lots more. If you 
expect 100 more ASBOs a year, why have you 
allowed only £300,000 extra for local authorities? 

My second question is about the police powers 
of dispersal, which my colleague Patrick Harvie 
and others have mentioned. Dispersal cannot be 
authorised by a police officer ranked lower than 
superintendent and it requires wide-ranging 
consultation with local authorities and others, but 
there is not a penny for the police in the financial 
memorandum; they are supposed to perform that 
extensive duty within their existing budget. Will 
you address that issue? 

Michael Kellet: I will deal first with the point 
about the £300,000 that is mentioned in paragraph 
245 of the explanatory notes. It is important to be 
clear that that money is intended to support the 
antisocial behaviour strategies; it is not specifically 
to fund local authorities to make applications for 
antisocial behaviour orders. We expect local 
authorities to judge whether an antisocial 
behaviour order is the most effective means of 
dealing with behaviour in particular circumstances. 
I imagine that cost will be one element that is 
taken into account in such decisions. The money 
that is mentioned in paragraph 245 supports the 
generality of local authorities drawing up antisocial 
behaviour strategies. 

Mary Scanlon: Have additional moneys been 
allocated for the expected additional ASBOs? All I 
can see is the £300,000. 

Michael Kellet: We do not specifically allocate 
money to local authorities to exercise, for 
example, their powers as a landlord to evict. As a 
result, we would expect local authorities to fund 
ASBOs in appropriate individual circumstances 
from the general funding that they receive to deal 
with antisocial behaviour in communities. The 
£300,000 supports the general strategy, not 
ASBOs in particular. 

Mary Scanlon: Given that you have 
acknowledged that an ASBO can cost up to 
£6,000, will you confirm for me that local 
authorities will not receive additional money to 
serve these orders? 

Michael Kellet: The cost of an ASBO can vary. 
Local authorities have had the power to serve 
ASBOs since 1999; the only new measure in our 
bill is the extension of that power to include under-
16s. We think that local authorities should have 
that tool, but they must determine at a local level 
whether it is the most effective, cost-efficient and 
best tool to be used in an individual situation. 
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Alisdair McIntosh: Earlier, I said that we will 
examine how we can promote best practice and 
the most effective use of existing tools. Arguably, 
some local authorities can teach their colleagues 
in other authority areas lessons about ASBOs. As 
a result of activities such as exchanging best 
practice that we intend to promote and support, we 
hope that the average cost of, or the difficulty of 
serving, an ASBO will decrease. However, as 
Michael Kellet pointed out, such orders represent 
a tool among others that are at local authorities’ 
disposal. Some authorities have found ASBOs to 
be very cost-effective and indeed very effective 
overall, and we intend to encourage others to 
learn from that experience. That said, there is no 
specific funding for ASBOs just as there is no 
funding for other tools that local authorities can 
use in this respect. 

Mary Scanlon: Are the Convention of Scottish 
Local Authorities and local authorities satisfied that 
existing budgets will allow them to meet the 
additional demand for ASBOs that we expect will 
emerge from the proposed legislation? After all, 
you have allocated no money to them for that 
purpose. 

Alisdair McIntosh: We have had extensive 
discussions with local authorities during the 
consultation process. It is important to remember 
that ASBOs are tools for local authorities and 
represent part of a range of options from which 
authorities can choose to achieve the results that 
they wish to achieve. 

Mary Scanlon: I understand that. 

Alisdair McIntosh: We are seeking to make 
ASBOs more effective overall, which is something 
that local authorities are pleased about. We do not 
think that there is a funding issue in the way that 
Mary Scanlon has suggested. 

The Convener: The Local Government and 
Transport Committee is also taking evidence on 
the bill. I understand that COSLA either has given 
or will give evidence to that committee, and that 
evidence will of course inform our final report. 

I call Cathie Craigie. 

Mary Scanlon: I am sorry, convener, but the 
witness did not answer my second question. 

The Convener: I will take Cathie Craigie and 
then come back to you. 

Cathie Craigie: We all want to ensure that local 
authorities are properly resourced to meet any 
additional responsibilities that are placed on them. 
However, on the wide-ranging consultation that 
the Executive has conducted over the past few 
months, will you confirm my feeling that the 
culprits who indulge in antisocial behaviour are a 
very small minority of the population? It will not 
take many tens of ASBOs to deal with that 

minority. Have the resulting benefits to the 
community—such as less vandalism and fewer 
calls for the police and local authority officers to 
attend—been taken into account in considering 
the final costs of the proposed legislation? 

Alisdair McIntosh: You are absolutely right. 
Strong evidence suggests that tackling that small 
minority will bring considerably wider benefits. 
That ethos lies behind the proposals in the bill. 

The Convener: Mary, do you have a final brief 
point? 

Mary Scanlon: I am waiting for an answer to my 
question about why no money has been allocated 
to the police for the powers of dispersal. 

Michael Kellet: Catherine Brown might want to 
supplement my response. Although the 
authorisation to disperse a crowd is given by a 
senior police officer or superintendent, any police 
officer or individual constable would use the power 
on the ground. The Executive feels that the 
police’s responsibilities already include dealing 
with antisocial behaviour by groups of people in 
communities and that, therefore, we are not 
imposing another responsibility on them. Instead, 
we are giving them an extra tool to deal with the 
problem. 

The Convener: With that, I thank the witnesses 
for attending the meeting. At the beginning, you 
were at pains to apologise for coming mob-
handed; however, I think that members will agree 
that the evidence session has been very 
productive. I know that you want to follow up on 
one or two points, and we will be interested to 
hear from you. 

12:10 
Meeting suspended until 12:12 and thereafter 

continued in private until 12:25. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM SCOTTISH EXECUTIVE 

Antisocial Behaviour Etc. (Scotland) Bill  

Follow-Up to Oral Evidence on 19 November 2003 

As you know, a number of my colleagues and I gave oral evidence to the Committee on 19 
November 2003 on the Antisocial Behaviour etc. (Scotland) Bill.  During that session we undertook 
to provide the Committee with further information about the sources of evidence in relation to 
electronic monitoring.  I thought it might also be helpful to clarify a couple of other issues that came 
up in the evidence session. 
 
The attached annex contains the details the committee requested of the evidence available in 
relation to electronic monitoring in England and Wales.  The Executive reviewed these findings in 
preparation of the Bill.  Of course, as the Committee will appreciate, Scotland’s youth justice 
system differs markedly from that in England and Wales. Nevertheless, there are some valuable 
findings that we will bear in mind when introducing electronic monitoring. These include the need to 
link monitoring very closely to an intensive programme of support; and the importance of ensuring 
that the young person’s home, family or residential circumstances provide a suitable environment 
for this measure.  
 
We also promised – in response to a question from Cathie Craigie – to provide details of the 
involvement of disability groups in the consultation exercise.  I can confirm that we received a 
number of consultation responses from disability groups including the Scottish Association for 
Mental Health, the National Autistic Society and Capability Scotland.  During the consultation 
period officials here also met with the Equality Co-ordinating Group.  The Disability Rights 
Commission were involved in that meeting.  Since the end of the consultation period members of 
the committee may be aware that officials met the National Autistic Society on 24 September and 
that Mary Mulligan met with the cross-party group on autistic spectrum disorders on 27 November.   
 
Another area of some debate during our evidence session were the provisions in Part 5 of the Bill 
on noise nuisance.  Experience of the existing statutory nuisance regime suggests that prosecution 
is more likely to be successful if based on the results of objective measurement by approved 
measuring devices, rather than being based solely on more subjective evidence of the  views of 
local authority officers alone. The approach proposed in the Bill, involving the introduction of an 
objective standard into noise legislation backed up by evidence from approved monitoring 
equipment, should make the enforcement regime work better. However, we should perhaps have 
made clear to the Committee that the existing procedures of issuing a noise abatement notice 
under the statutory nuisance provisions of the Environment Protection Act 1990 can still be 
followed where local authority officers are unable to obtain noise level measurements. 
 
Finally, I should perhaps expand on the answer I gave to a question from Patrick Harvie about the 
preparation of the Bill.  While the Bill was indeed, as I said, finalised after the consultation period 
had ended, the preparatory work during the consultation period to which I referred did of course 
involve the production of preliminary working drafts of sections that might eventually be included 
once Ministers had decided on the way forward in the light of the consultation exercise.   
 
I hope this is helpful to the Committee.  Please let me know if there is any further information that 
would be useful. 
 
Alisdair Mcintosh 
Development Department 
Anti Social Behaviour Unit 
Scottish Executive 
17 December 2003 
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Effectiveness Of Electronic Monitoring 

Research Reports  

Intensive Supervision and Surveillance Programmes Briefing by the Youth Justice Board of 
England and Wales from research collated by Oxford University and PA Consulting 
http://www.youth-justice-board.gov.uk/NR/rdonlyres/6C269732-E2FF-4DFD-9265-
552A68990702/398/ISSPvsshortDTObriefing1Jan03.doc 
  
Interim Evaluation Report by Oxford University of Intensive Supervision and    Surveillance 
Programmes 
http://www.nls.ntu.ac.uk/SLSA2003/Streams/papers/CrimJus%20Moore%20Robin.pdf 
  
Evaluation of the national roll-out of curfew orders 
Isabel Walter 
http://www.homeoffice.gov.uk/rds/pdfs2/rdsolr1502.pdf 
  
Youth Justice Board 
http://www.youth-justice-board.gov.uk/youthjusticeboard 
  
bonta, rooney and wallace-capretta - electronic monitoring in canada 1999 
http://www.sgc.gc.ca/publications/corrections/em_e.asp 
  
Curfew orders with electronic monitoring: the first twelve months 
by Ed Mortimer and George Mair 
http://www.homeoffice.gov.uk/rds/pdfs/r51.pdf 
  
Electronic monitoring in practice: the second year of the trials of curfew orders 
by Ed Mortimer and Chris May 
http://www.homeoffice.gov.uk/rds/pdfs/r66.pdf 
  
Curfew Orders with Electronic Monitoring 
Home Office  
http://www.homeoffice.gov.uk/rds/pdfs2/hors163.pdf 
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3 December 2003 (10th meeting, Session 2 (2003)) 
 

WRITTEN EVIDENCE FROM SCOTTISH CONSORTIUM ON CRIME AND CRIMINAL JUSTICE 

The Scottish Consortium on Crime & Criminal Justice (SCC&CJ) aims to reduce the incidence and 
alleviate the impact of crime in society by whatever morally acceptable means can be shown to be 
most effective. Consortium members include the Howard League for Penal Reform in Scotland, 
APEX, NCH, SACRO and the Scottish Human Rights Centre. Associate members include a wide 
range of other organisations and academics. Maggie Mellon, NCH and Dr Sula Woolf, the Howard 
League will be representing the Consortium in giving evidence to the Communities Committee. 
 
The Consortium’s Member Organisations have submitted written evidence responding to the 
Scottish Executive’s Consultation Document ‘Putting Our Communities First’. Copies of the 
evidence submitted by NCH and the Howard League are attached at Appendices 1 & 2 
respectively. In giving oral evidence the Consortium representatives wish to concentrate on issues 
relating to antisocial behaviour in children and young people and on problems with some of the 
specific provisions of the Antisocial Behaviour etc (Scotland) Bill. 
 
Antisocial Behaviour in Children and Young People 

The Consortium wishes to draw the Committee’s attention to six main points: 
 

• Antisocial behaviour in children and young people has been intensively studied and a large 
body of firm knowledge exists about the causes of antisocial conduct in the young and 
about how best to prevent and remedy it. The Executive could greatly contribute towards a 
better understanding by the general public of the known causes of juvenile crime and how 
this can most effectively be reduced. 

 
• Any new arrangements for dealing with young offenders should be of proven effectiveness, 

so that communities are indeed protected.  Moreover, any new measures should do no 
harm or make matters worse.  Some of the proposals in the Bill would clearly add to the 
burdens on already deprived, marginally adjusted, and often ill and handicapped children 
and their families, and the increasing use of penal sanctions for under-16s would have the 
effect of increasing their antisocial behaviour and its duration.   

 
• In Scotland we are fortunate to have a system in place for dealing with the young that has 

worked, is humane, and has not increased the rates of offending.  It was based on the 
most expert and careful consideration of delinquency and childhood neglect by the 
Kilbrandon Committee and has stood the test of time. Recent research (see Waterhouse et 
al, 2003) has recently confirmed that, as the Kilbrandon Committee contended, there is 
much overlap between children in need of care and children who have offended.  Most 
children referred to the Children’s Hearings more than once had been referred both on the 
grounds of being in need of care and protection (usually at a younger age) and of having 
committed an offence (when older).  Almost all the children had had experiences of being 
in care; over half came from families on state benefit and almost half from single parent 
households – symptomatic of their deprivation.  

 
• The recent NCH Kilbrandon Inquiry into the future of the Children’s Hearings  has been 

considering a range of evidence about the original intentions of the Kilbrandon Committee 
and whether the Hearings have reached their full potential and in what direction they might 
best be developed. The Panel, chaired by Richard Holloway, intend to produce their report 
by the end of this year to inform discussion about how best to work with children and young 
people who are both troubled and troublesome in a way that enhances their opportunities 
and allows them to make the best contribution that they can to society.   

 
• While some of the proposals, especially those relating to restorative justice and community 

service, are in the spirit of the discretionary, welfare oriented principles underlying the 
Children’ Hearings, others would inevitably contribute to a dismantling of this system by 
seeking solutions that would increasingly involve criminal justice procedures.    

 

408



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX D 

 199

• Increased recourse to police action, courts, and coercive neighbourhood and housing 
authority interventions is not only likely to evoke hostility from the people targeted but has 
financial implications too, especially as increasingly the legal profession would be involved 
in appeal procedures.  Finance and effort are better spent on improving the recruitment of 
social workers for children and families, increasing the special resources needed in 
schools and improving the amenities, especially for children and young people in deprived 
neighbourhoods. 

 
Specific comments on the Anti-Social Behaviour etc. (Scotland) Bill 

Some aspects of the Bill should be welcomed, especially the provisions for ‘community reparation 
orders’ (s. 89), so long as care is taken to guard against these being used in place of less intrusive 
sanctions: they should ideally be used instead of custodial sentences, and as a specific form of 
‘Community Punishment Order’. The Consortium would like to draw the Committee’s attention, 
however, to two aspects of the Bill that are open to serious criticism. 
 
Antisocial Behaviour Orders (Part 2) 
In principle the Consortium remains against ASBOs. The worrying features of ASBOs, however, 
should induce great caution in extending their reach – 

• that they are not predicated on proof beyond reasonable doubt (in accordance with the 
normal rules of criminal trials) of the commission of an offence; 

• that they can involve the imposition of extremely onerous and restrictive ‘prohibitions’, 
without even any explicit requirement that they be proportionate to the seriousness of the 
antisocial behaviour in response to which they are made; 

• that ‘antisocial behaviour’ is defined very broadly (s. 110), without even any requirement 
that the ‘alarm or distress’ that is caused or is likely to be caused be caused reasonably by 
the behaviour in question; 

• that the sentence for breach of an ASBO can be very severe. 
 
This is not to deny that antisocial behaviour by young people, including people as young as 12, can 
create very serious problems, and we welcome the provisions in the Bill that seek to ensure that 
ASBOs are a last resort for young people. We also suggest, however, that these are not an 
appropriate way of trying to induce respect for others in misbehaving juveniles. Two other kinds of 
provision seem more appropriate. These are: 

• Acceptable Behaviour Contracts which focus on the unacceptable behaviour (rather 
than prohibiting behaviour that is not in itself unacceptable, as ASBOs can do), and which 
can also be used to structure a genuine two-way contract with the juvenile; and 

• Formal Warning Notices on the model of those provided for excessive noise (in Part 5 of 
the Bill): these would again focus only on the antisocial behaviour, and would serve to put 
the person on formal notice that this behaviour is unacceptable. 

 
We urge the Committee to consider such other, more constructive and inclusive, ways of trying to 
induce young people to behave with the kind of minimal consideration for others that is required. 
 
Dispersal of Groups (Part 3) 
The conditions that can justify the authorisation of the exercise of the powers specified in s. 18 are 
(as with ASBOs) very broadly defined: in particular, the ‘alarm or distress’ that must be caused 
need not be shown to be reasonable. As the Bill stands, if people of a suspicious or nervous 
disposition are unreasonably alarmed by the presence of groups of youths (who may be doing 
nothing more than hanging round sociably with each other), that could in theory be sufficient to 
trigger an authorisation of the exercise of the s. 18 powers. It might be said that we can and should 
trust the police to be more sensible than that: but it would surely be better to make the requirement 
for such good sense explicit in the legislation, by requiring that the alarm or distress be reasonable.  
 
It is also unfortunate that the only remedy specified in the Bill for the admitted problems caused by 
disruptive or alarming groups of people take this exclusionary, apparently punitive form 
(exclusionary in that it excludes the people who are ordered to disperse from enjoying the public 
space in which they were gathered); that the Bill does not, for instance, require the senior police 
officer who is to authorise the  exercise of the s. 18 powers to check whether the local authority has 
made adequate provision of social space and facilities that those who are to be dispersed could 
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use. One might hope of course that the ‘antisocial behaviour strategies’ dealt with in Part 1 would 
include matters like this: but the provisions in Part 3 would be less disturbing if there was an explicit 
requirement of this kind, since it would then be clear that the people (typically young people) who 
are liable to be dispersed if they alarm or distress others have a proper claim as citizens to the use 
and enjoyment of public space. 
 
Reference 
Waterhouse, L., McGhee, J. and Loucks, N. (2003) Disentangling offenders and non-      offenders 
in the children’s hearings – a clear divide? To be published.   
 
APPENDIX 1 
 
NCH Scotland response to the Scottish Executive consultation ‘Putting our communities 
first’ 

We do not support the proposals for new legislation and arrangements for dealing with ‘anti-social 
behaviour’ that are proposed in this consultation document.   
 
New law is not necessary, but rather effective application of existing law.   
New processes for dealing with children and young people are not necessary, but rather the 
implementation and proper resourcing of existing processes. 
 
It is our view that the term ‘anti-social behaviour’ as used in the document to describe both criminal 
and non criminal behaviour and the measures proposed would unnecessarily draw more young 
people into criminal justice processes and will not add to our ability to effectively change behaviour 
that is dangerous to the young people and/or to others.   
 
We also believe that the proposals are not in accord with the UN Convention on the Rights of the 
Child or with existing domestic law on children. They also contradict established child protection 
policies and guidance and are opposed in spirit to the drive for social justice and social inclusion 
which the Executive has previously championed.     
 
Our basis for comment 

This response is based on a consultation with managers and staff of our projects throughout 
Scotland, which work successfully on a daily basis with children young people and families on the 
basis of respect for individual dignity and worth.  Our services successfully promote change and 
opportunity for children and young people and their families in some of the most deprived areas of 
Scotland.  These include many young people in trouble for offending.   We also run the Dundee 
Families Project with Dundee Council which pioneered a combined welfare and housing 
management strategy for successfully rehabilitating families evicted or threatened with eviction for 
anti-social behaviour.  
 
We provide services on the basis of known best practice and of innovation.  All services are subject 
to annual review and future planning based on evaluation of outcomes and of the costs and 
benefits of the work.  All are in partnership with local councils.   
 
Kilbrandon Inquiry 

We are conducting an Inquiry into the future of the Children’s Hearing System in Scotland.  This is 
chaired by Richard Holloway who, with fellow panel members Ruth Wishart, Tom Devine and 
Kaliani Lyle, has been considering a range of evidence about the original intentions of the 
Kilbrandon Committee and whether the Hearings have reached their full potential and in what 
direction they might best be developed. The panel intend to produce their report by the end of this 
year we hope that their recommendations will inform the discussion about how we can best work 
with children and young people who are both troubled and troublesome in a way that enhances 
their opportunities and allows them to make the best contribution that they can to society.   
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Relevant legislation 

All legislation and decisions about children must be in accord with the provisions of the UN 
Convention and with existing legislation and good practice.  In responding to the proposals under 
consideration we have had regard to the following legislation.   
 
UN Convention on the Rights of the Child 

A child is any person under 18 years of age, unless under the law applicable to the child, majority is 
attained earlier.   
 
Article 3: ‘in all actions concerning children, whether undertaken by public or private social welfare 
institutions, courts of law, administrative authorities or legislative bodies, the best interests of the 
child shall be a primary consideration.’   
 
Article 18. 2 ‘parties shall render appropriate assistance to parents and legal guardians in the 
performance of their child-rearing responsibilities and shall ensure the development of institutions, 
facilities and services for the care of children.’ 
 
Article 19   ‘protection from all forms of physical or mental violence, injury or abuse, neglect or 
negligent treatment, maltreatment or exploitation including sexual abuse, while in the care of 
parents, guardians or any other person has the care of the child.  Should include effective 
procedures for the establishment of social programmes to provide necessary support for the child 
and those with care….’ 
(20 November 1989) 
 
Article 40 
Recognises the right of every child alleged as accused of, or recognised as, having infringed the 
penal law,  to be treated in a manner consistent with the promotion of the child’s sense of dignity 
and worth, which reinforces the child’s respect for the human rights and fundamental freedoms of 
others and which takes into account the child’s age and the desirability of promoting the child’s 
reintegration and the child’s assuming a constructive role in society. 
 
Social Work Scotland Act 1968 

Establishing the children’s hearing system: 
Civil proceedings  
Separation between adjudication and disposal in relation to cases involving children under-16 
years.   
Deals with both care and protection and offence grounds  
Welfare principle – the child’s need for care and/or education is the guiding principle in relation to 
decisions 
 
Children Scotland Act 1995  

‘Section 16’  Principles: 
 
‘…in any matter with respect of a child, the welfare of that child throughout his childhood should be 
the …paramount consideration 
 
‘No requirement or order shall be made with respect to a child unless it would be better for the child 
than the requirement or order be made than that none should be made at all’ 
 
 ‘A hearing or tribunal should so far as is practicable give the child the opportunity to express his or 
her views and….. have regard to such views.’  
 
Consultation Questions  

We are mainly concerned with proposals that affect children and families but do also comment on 
the wider range of proposals, particularly those relating to housing management.   
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Anti social Behaviour Strategies 
Q1. We believe that community planning is the context for all major agencies to put together their 
strategies for promoting community welfare and children and family support.  We are not convinced 
that separate anti-social behaviour strategies can in any way replace existing social inclusion, 
community development and safety, environmental, housing and policing strategies.   
 
Q2. Anti-social behaviour as described in the consultation document is the product of more than 
one cause or problem.  Tackling the underlying causes of social disorder is much more important 
than tackling its consequences in isolation.   
 
Community Reparation Orders 
Q3. We support the restorative justice strategy that has already been adopted by the Executive and 
which is in process of being put in place in all local authority areas.  There is strong evidence that 
restorative justice, and mediation can be used effectively to keep young people out of the system 
and unnecessary criminalisation.   
 
Q4. If there are to be CROs we believe that they should not be imposed on children under 16 but 
that there is no reason for there to be an upper age limit. All reparation orders should be 
constructive and should have due regard to the need for individual dignity and respect for both 
perpetrators and victims. 
 
Q5. Organisations to be consulted should include VSS and also other agencies representing 
communities of interest such as the elderly, people with disabilities and crucially also those 
representing young people and children who are the most common victims of crime in this society.   
 
Protection for victims and witnesses 
Q6. We must be careful to ensure that support extended to those making allegations of anti-social 
behaviour does not encourage malicious and time wasting complaints about minority groups, or 
about young people behaving in perfectly normal ways for their age.  This is one of the dangers of 
the extending the law to cover behaviour which is not criminal and which is defined by very 
subjective tests. 
 
Q7. We believe that professional witnesses are appropriate in relation to cases brought under 
existing criminal and civil law. However we can’t see their use in relation to non-criminal behaviour, 
which is defined as any behaviour that causes alarm or distress to anyone.   
 
Acceptable Behaviour Contracts 
Q8. We believe that the current use of ABCs in some authorities should be properly evaluated 
before being extended.   Evaluation should include outcomes for individual young people and 
families, and also in relation to their impact on the agencies most involved. There is evidence from 
England that what is effective about ABCs is that they offer young people a source of support and 
supervision from an adult with a broad regard for their welfare and future.   
 
Q9 The use of the term ‘Contract’ implies a two way agreement. However, as proposed they seem 
to be merely a one way agreement by a young person to desist from certain behaviour on pain of 
possible legal action. We believe that ABCs if adopted should be based on a proper assessment of 
a child’s circumstances and needs and should bind the agency to certain courses of action as well 
as the young person.  The option of Voluntary Supervision is already  open to the Reporter  but is 
used in only 6% of cases. This option should be promoted and good practice built around the use 
of two-way agreements between individuals/families and agencies.   It is important that ABCs are 
multidisciplinary reflecting the need for greater communication and integration of services for 
children.   
 
Q10. We do not support any relationship being made between voluntary ABCs and ASBOs or 
Parenting Orders.  We oppose the proposed use of court based orders for children under 16 years 
and believe that all cases of offence or of being beyond parental control or other relevant grounds 
should be referred to the Reporter as now for proper consideration. However, we would agree that 
a refusal to take part in a genuine two way agreement for behaviour that is already recognised as a 
ground for referral to the Reporter should be considered by the Reporter as evidence that 
compulsory measures may be necessary.   
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Anti Social Behaviour Orders for under 16s 
Q11. Courts should not have the power to impose ASBOs on under-16s. As our answer to question 
10 states, we believe that all children under-16 years should be dealt with under the existing 
provisions of the Children’s Hearing System.   This allows decisions to take into account maturity, 
circumstances, health, ability, and all the other circumstances of a child’s life. Hearings have the 
power to impose any condition that they see fit on a supervision order and to remove a child from 
home on a residential supervision order.  There is no reason to believe that courts, even youth 
courts, are better equipped than hearings to deal with children and in fact much evidence to the 
contrary. 
 
Q12. As above. We believe that supervision orders should be the basis of any prohibition or 
injunction in respect of a child’s behaviour.  We of course believe that that child and their family 
should be properly supported to comply with and benefit from any order and any condition made.  
 
Q13. We oppose any route for dealing with a child’s behaviour that is not through the existing child 
protection and children’s hearing systems.  All agencies and indeed individuals can make referral 
to either system and have their concerns and complaints investigated and action taken.  Parallel 
processes should not be developed which would enable landlords and others to process concerns 
about children’s behaviour  through the courts on any grounds other than the welfare of the child.    
 
Q14. No, the Youth Court model is not appropriate for  children  under 16 years of age. This is 
particularly so in relation to behaviour which is not even in breach of criminal or civil law.  There is 
considerable evidence to show that involving children in justice systems at an early age and on 
very low thresholds is detrimental, and actually increases the probability of offending and of anti-
authority attitudes.  Children should be kept out of the courts.  There is also no evaluation at the 
moment of whether the youth court pilots are useful in dealing with over 16s and some anecdotal 
evidence that they are proving a very lengthy and expensive process compared to Hearings.   
 
Q15. The only way to ensure that the child’s full circumstances are taken in to account is by using 
our current child protection and hearing systems as the basis for any referral.  These systems have 
been developed on the basis of considerable evidence and it would be invidious and dangerous to 
undermine them by allowing processes which are not informed by any evidence to take their place.   
 
Greater use of reparation in children’s hearings 
Q16. We fully support an increased emphasis on restorative justice in the children’s hearings.  We 
believe that restorative justice approaches can be used on a voluntary basis and avoid the need for 
a hearing. However, we caution against drawing in new layers of children to formal processes, as 
there is evidence that this increases the likelihood of further offending rather than reducing it.   
Where compulsory measures are necessary, it would be very appropriate for restoration to be 
made one of the conditions of any order.  However, it should be remembered that children who are 
involved in persistent and serious offending have usually suffered a variety of adversities and 
victimisations themselves and that they may need some reparation themselves.  Responsibilities 
go with rights, and we must make sure that these children experience respect for their own rights to 
safety and protection. 
 
Electronic Monitoring of under-16s 
Q17. We see no place for this as a disposal by the hearing. Children need parents and carers who 
exert 24/7 care and supervision.  Electronic or technical control is the opposite of the engaged and 
caring parenting that society should be offering.  In any case, children who are beyond control of 
their parents and/or offending are mostly characterised by impulsivity, and have no real recognition 
of cause and effect in relation to their behaviour.  Many such immature children would regard a 
‘tag’ as a badge of honour, and also one that afforded them the opportunity to attract attention and 
annoy the authorities by consistently triggering the alarm by breaching the hours monitored by the 
tag.  Many of these children have developed the annoying and dangerous behaviours that they 
have by realising that this gains them adult attention that they are not getting.  This association 
between badness and attention needs to be broken if they are to develop better behaviours.  
Tagging would reinforce this.  The consultation paper states that  these proposals are  mainly 
concerned with approximately 800 young people  who persistently offend.  NCH works successfully 
in the community with young people who fall into this category and can demonstrate very good 
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reductions in their offending within relatively short periods. This is achieved by engagement, 
intensive supervision and rehabilitation through education, and training.  
 
Secure accommodation should only be authorised where a child is a danger to themselves or 
others. If that is the case there is no justification for substituting proper care and supervision in a 
secure environment for the inadequate control of a tag. If they are a danger to themselves or to 
others a tag will not remove this danger.  The proposal that secure care should be used as a 
sanction for breach of tag would be that almost inevitably more children than currently  will be 
removed from their homes at enormous social and financial costs. It should be remembered that 
our care services are over stretched and under-resourced already, and that staff are under-trained 
and difficult to recruit. There are very bad outcomes for most children removed from home and it 
would be completely wrong to embark on a course of action that would increase their number.  In 
England and Wales the consequence of this kind of 'net-widening', unnecessarily drawing children 
into criminal systems, has been an overall 100% rise in under-18s in custody over a 10 year period 
and an 800% rise in the number of 12-14 year olds who are locked up in detention centres.  We do 
not believe that Scotland should be going down this road at all.  
 
Q18. We do not believe that electronic monitoring has any place in the care and management of 
children.  
 
Extending Restriction of Liberty Orders to under 16s 
Q19. Children under 16 should not be dealt with in the courts other than the determination of fact.  
The reason for separating adjudication from decision making in relation to children is because 
courts are unable to take into account all of the relevant circumstances including the child’s need 
for protection.  The Hearings currently have the powers to make supervision orders with conditions.  
This would allow them to make stipulations about the child’s whereabouts and hours when he 
might not be outside.  Many children and young people are at risk in their own homes and it is 
important that decisions to confine them to their homes are made in the full knowledge of their 
circumstances and that of any siblings.  
 
Q20. It follows from the above that we do not support the extension of RLOs through the courts.  
Children’s Hearings orders with conditions as to the child’s movements would be subject to 
statutory review periods and to the child and parents right to appeal and to review.   
 
Parenting Orders 
Q21. We believe that parenting orders with criminal penalties have no place in our child welfare or 
family support systems.  Parents can currently be charged with a variety of offences in relation to 
the care of their children.  These include failure to get them to attend school, neglect, cruelty, 
abandonment, being drunk in charge of a child etc..  Our work with parents is based on agreement 
with them and other relevant  persons and agencies about the key areas of change needed and 
how what each party needs to do. Most parents want to keep the care of their children, some need 
a lot of help to do so safely. That help should be forthcoming on a voluntary basis.  Where parents 
can not be engaged and persist in their neglect or abuse of a child, the hearing has the option of 
removing the child from home or to another relative.  There may however be a case for hearings 
being able to impose conditions on orders which are for the parent and not the child to fulfil. This is 
currently not the case.    
 
Q22. Criminal courts should not in any case take decisions about the care and welfare of children.   
 
Q23 and Q24. There are existing laws governing parents’ care of their children.  There is no need 
to add a civil order with a criminal penalty to an already overburdened and under-resourced 
system.  Parents seeking help from health and social work services are often placed in long waiting 
lists for help.   Parents of teenagers have very few sources of advice and support.  Until such time 
as all parents are able to access the support and advice that they need without stigma or fear we 
can not contemplate supporting any orders.  Our family support services are very under-resourced 
compared to many other European countries as are our  leisure and out of school care services for 
teenagers.  Resources would be far better spent on remedying these lacks than on courts and 
lawyers.  
 
Q25 and Q26.  As above. We do not support parenting orders.  
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Local Authority Accountability  
Q27. Given our position that the children’s hearings should remain the place where decisions are 
taken about the care and welfare of children we do agree that it is vital that local authorities are 
accountable for carrying out supervision requirements.  We also agree that requirements and any 
conditions should be very explicitly set out and that the child and the parent should be guaranteed 
the service that is described and have a clear knowledge of what are the expected outcomes of 
any intervention or services. We also agree that it is unacceptable for a local authority to fail to 
provide education for a child.  However, it is not only for local authorities to take responsibility for 
this.  Many local authorities spend over the suggested amount of GAE on their child and family 
services.  It is important that the Executive expects to meet the costs of good child and family 
services.  These include the urgent need for a review of the pay and conditions of child and family 
social workers, which has fallen far behind comparable professions while their responsibilities and 
duties have increased.   
 
Q28Hearings do need more powers if they are to be able to ensure that their orders are carried out.  
Panel members are demoralised by their lack of ability to enforce decisions. We therefore support 
this in principle.  However we would warn against the likely consequence that unnecessary 
compulsory orders will be made in order to guarantee a service to a child or parent.   Orders should 
only be made where compulsion is necessary and voluntary arrangements are not accepted.  It is 
important that voluntary support and services are available in order to avoid breaching the Children 
Act(Scotland) 1995 ‘no order’ principle.   
 
Q.29. Yes, the hearings and Reporter should have a role in alerting Scottish Ministers to failure by 
a council to ensure a child before them receives appropriate education.  
 
Anti Social Behaviour and Housing 
Q42. RSLs should be included in any duties imposed.   
 
Q43. It seems very reasonable to regulate private landlords and the best agency to do so would be 
the local authority. However, why should private households escape any regulation of behaviour 
that is to be imposed on tenants?   
 
Q44. Rewards for good tenants sound very patronising, and liable to cause a lot of dispute and 
difficulty.   
 
Q45. No, we do not support ASBOs for under-16s and we do not believe that they should be linked 
to any action on tenancy.  Our work in Dundee Families demonstrates that there is not a need to 
extend this to under-16s.  Courts should not determine disposals relating to under-16s.  We risk 
having hearings decisions being undermined by requirements on under-16s that the courts have 
imposed in ignorance of the true or whole circumstances of a case.   
 
Fixed Penalty Notices 
Q46. No we do not support the extension of fixed penalty notices. 
 
Q47. No, such penalties should in no circumstance be imposed on under-16s. 
 
Dispersal of Groups 
Q48. We believe that the police have sufficient powers already and understand that that is also the 
view of the police.  Police action needs to be supported by a range of social  services.   Public 
spaces need to be properly cleaned and maintained and supervised by civilian staff.  The power of 
the criminal law should only be used in the case of breaches of the law and not to impose certain 
codes of behaviour.  Europe provides us with plenty of examples of good practice in relation to 
creating home zones in residential areas which allow young and old people space to socialise and 
enjoy each others company.  Additionally, community meetings and community mediation 
processes which allow people to hear each other’s point of view and arrive at solutions or 
compromises that suit everyone are a much better way forward than trying to use the police force 
as an alternative to social arbitration.  
 
Q49. Police already have sufficient powers in relation to all age groups including under- 16s. 
Breach of the peace and behaviour liable to cause a breach of the peace are both charges 

415



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX D 

 206

available to the police, as is obstruction of the highway.  Drunkenness, violence and threatening 
behaviour are crimes.  Young people should not be criminalised for gathering together peaceably in 
public spaces.  There are clear dangers in forcing young people off the streets into dark and 
unpatrolled areas.   Resources should be concentrated on providing young people with activities 
and safe places to have fun and socialise.  This is what young people consistently ask for when 
asked what would prevent them drinking and getting into trouble.  This proposal potentially 
criminalises the state of childhood and adolescence and would not be tolerated if it was made in 
relation to any other group e.g. ethnic minorities, white men, university students, or older people.   
We would be concerned that the powers would be used particularly oppressively against young 
people from ethnic minorities and also young people in the areas with the least amenities and 
opportunities.   
 
Making ASBOs more effective 
Q50. We believe that ASBOs are not a constructive way forward in relation to regulating behaviour.  
In any case, we would want to see one single authority with the power to apply for an ASBO and 
that that should only be after seeking information and advice from all other agencies and from 
medical and other professionals.  Additionally the person or persons concerned should also be 
consulted and given the opportunity to either refute the allegations, or to justify their conduct or 
desist from continuing.   
 
Q51. No, ASBOs can be made on the basis of behaviour that is not in itself criminal and we 
understand that they can also be granted in ex-parte hearings where the person to be subject to 
the order is not notified or present and has no opportunity to be represented.  .  It is wrong to apply 
the power of arrest in such a situation.  Where an order is necessary in order to secure another 
person’s safety from violent attack or intimidation, the proper course is to seek an interdict or 
injunction. We support the power of arrest being attached to such orders, which are made on the 
basis of real proof of danger or threat. 
 
Q52. Courts set punishments whose limits are specified in statutory guidance  on sentencing.  The 
review of sentencing which is currently underway should be asked to consider extending the range 
of  community supervision.  We do not support the use of ASBOs to replace proper sentences and 
proper resourcing of community supervision.   
 
Q53 and Q54. We do not support any extension of the powers of ASBOs as argued above.  
 
NCH Scotland 
September 2003 
 
APPENDIX 2 
 
THE HOWARD LEAGUE FOR PENAL REFORM IN SCOTLAND RESPONSE TO THE SCOTTISH 

EXECUTIVE CONSULTATION ‘PUTTING OUR COMMUNITIES FIRST’ 

General Remarks 

The document attempts to grapple with many different issues, some of which are extremely 
serious, such as persistent juvenile delinquency the responses to which affect the future lives and 
development of children and families, while others although important in their own right are 
relatively trivial, e.g. dog fouling, and rubbish dumping, and yet others, such as organised crime 
and fly-tipping, are clearly within the remit of the criminal justice system.   Yet all these very 
different problems are dealt with in a rather similar manner as if they were of equal weight and 
required similar responses. 
 
Some of the underlying assumptions implied by the document are questionable.  These seem to be 
that antisocial behaviour is wilful and can be curbed if only the right deterrents and sanctions are in 
place; and that organisations can improve their services if they are penalised for inadequate 
performance.  In fact, coercion is often counterproductive, evoking hostility and withdrawal.  
Deterrence is not effective as a remedy for persistent and serious youth offending, or as a means 
of enabling inadequate parents to cope better.  Positive help, for example, in facilitating the 
performance of children with developmental and behavioural difficulties in school, and for 
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inadequate (frequently depressed or substance abusing) parents is more likely to be effective.  
Moreover, legal penalties will not ease the burden on understaffed social work departments which 
cannot fulfill their obligations.  The Report gives little emphasis to improving environmental 
amenities for children, young people and their families who live in underprivileged housing estates, 
which would help to raise morale and avoid frustration, a common antecedent of antisocial conduct.    
 
The document, rightly, points to the advances already made by the Scottish Executive, for 
example, in instituting Sure Start, Community Regeneration Programmes, the increasing 
development of Community Service Orders and Drug Courts. The emphasis on Restorative Justice 
(for which there is now evidence of effectiveness) is also welcome. But the moralistic stance taken 
(whereby families are classified as ‘good’ and ‘bad’) and the emphasis on “rights”, on coercion and 
on the increasing use of the criminal justice system reveals a simplistic approach to the issues.  
Most crime is decreasing; it is the public perception and fear of crime that has increased, perhaps 
as a result of media activity.  The Scottish Executive could helpfully take steps to counteract this. 
 
Do we really wish to live in a society which becomes ever more punitive and restrictive, where ever 
more scarce resources (both human and financial) are expended on court procedures, and in 
which increasing numbers of people are criminalised? The emphasis should rather be on the 
responsibilities of the majority of the population who cope well, in part for the sake of their own 
safety and wellbeing, to provide the help and facilities for that minority of young people and families 
who are less capable, underprivileged, and hence often very troublesome. 
 
This alternative stance is exemplified by Scotland’s unique way of dealing with its overlapping 
populations of deprived and delinquent young people through the Children’s Hearing System.  
Delinquency rates have not gone up disproportionately despite the decriminalization of the young 
(see Duff and Hutton, 1999). The Executive should do all it can to preserve this system and its 
underlying philosophy which has been shown to work (Lockyer and Stone, 1998), and to 
strengthen the back-up services which have to some extent been eroded (see below).  
 
Much greater emphasis should be placed on positive improvements: (i) good architectural planning 
with pleasant neighbourhoods for supported housing and with play areas, sports fields and 
swimming baths widely available; (ii) more youth workers (and not the police) to help take rowdy 
adolescents off the streets with (iii) out-of-school clubs and sporting facilities to prevent boredom, 
the main trigger for noisy gang activities; and, within our education system, (iv) for children with 
special educational needs to be much better provided for.  
 
A historical reminder 

The1980s and ‘90s saw a marked reduction in certain specialist services for disturbed children and 
young people including the closure for economic reasons of child psychiatric in-patient units, 
especially those for adolescents. Children with the severest behaviour disorders and/or learning 
difficulties from dysfunctional families, who might previously have been treated in child psychiatric 
units, now had to stay within their own families, schools and neighbourhoods, often creating chaos 
there, or be taken into care. While in the 1970s all children unable to cope in big classes were 
accommodated in classes geared to their capacities, in the '80s and '90s attendance declined, 
truancy rose and disturbed children were often left to wander the streets and cause trouble.  
 
The other change over the years has been the lack of recruitment and retention of social workers 
for children and families.  It seems the emphasis on child protection work and the public pillorying 
of social workers in high profile child abuse cases has made this work too hazardous to be 
generally attractive.  The priority should be the support, recruitment and training of social workers, 
especially for work with the Children’s Hearings, rather than imposing yet more work and legal 
expenses in terms of sanctions and penalties on local authorities when in default. 
 
If the Children’s Hearing System is failing to meet expectations for the control of anti-social 
behaviour in the young it seems likely that this is due to a reduction in the resources now available, 
rather than to a failure of the system itself. 
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Understanding Antisocial Behaviour in Children and Adolescents 

It is now recognised that there are two types of antisocial behaviour in the young: life- course 
persistent and adolescence limited (Moffitt and Capsi, 2001; Moffitt et al, 2001), with different 
causes and calling for different remedies.   
 
The first, life-course persistent, affects about 5% of antisocial children, starts very early in life and 
tends to persist into adulthood.  It is associated with inadequate parenting, family disruption and 
poverty, but also with constitutional, genetically based, problems: neurocognitive disorders such as 
developmental delays, learning disabilities and reading retardation, an undercontrolled 
temperament and hyperactivity.  Affected children need to be identified in early life so that they can 
get special help both within their families and at school.   
 
The more common, adolescent-limited, antisocial conduct is not related to these factors. It is 
temporary, part of adolescent rule-breaking, associated with the normal maturation process.  It is 
exacerbated by anxiety and by growing up among delinquent peers. It exposes boys and girls to 
many hazards: early school leaving without qualifications, becoming a teen-aged parent, 
developing drug, alcohol and tobacco dependency and, most important, a criminal record which is 
known to reinforce antisocial behaviour.  All these hazards compromise the young person’s ability 
to establish a satisfactory working and family life.  Such youngsters need to be protected from the 
criminal justice system at all costs to ensure that they outgrow their transient antisocial phase.  
They require diversionary activities, education and removal from delinquent peers.  
 
Comments on the Document Section by Section 

Introduction 
Page 10: omits to mention (i) among the family problems: physical disability, psychiatric disorder, 
and poor intellectual functioning of parents as well as poverty, large family size and single 
parenthood.  (ii) among school and educational problems: constitutional, inborn factors such as 
poor ability, developmental learning difficulties, impulsivity and hyperactivity, which if not catered 
for lead to poor attainment, lack of motivation and truancy. The important role of the school in 
identifying antisocial behaviour in young people, in its prevention and remediation, is not 
emphasised. 
 
Section One, page 17: The community based teams, neighbourhood intervention and supervision, 
and acceptable behaviour contracts appear likely to have an  overlap with other statutory and 
professional services. This is clearly undesirable as leading to confused responsibilities and 
intervention pulling in different directions In dealing with children and young people the Children’s 
Hearings should decide upon all such intervention. Unless professionally run and supervised with 
the explicit remit “to help” the families concerned, as for example in the English “Home Start” or 
“Befriending” schemes for young mothers, such schemes could be explosive. The Executive’s 
objective should be to strengthen existing services rather than to complicate and duplicate them. 
 
Local initiatives by untrained and unsupervised people for dealing with “anti-social behaviour”, so 
often a sign of serious underlying disturbance, will tackle symptoms not causes and, especially if 
the police too are involved, may simply exacerbate the problems.  Children, in particular, would 
suffer if their parents were shamed and pilloried within their local community.   
 
Mediation and arbitration between neighbours is a different matter entirely, and the League would 
favour this as well as support for victims and witnesses. 
 
The League has no view to offer on the whether the RSLs should formally be included or on 
information interchange. 
 
Page 18 The point about Community Service Orders is that they have been shown to work.  If they 
are also well received by the public, that is a bonus. 
 
Page 19 If individual victims are involved in a case, then a Community Reparation Order should 
only be made with the victim’s and the offender’s agreement.  In the case of young people, the 
Children’s Hearings should be able to make such an order, and the children’s panel, social work 
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departments, schools, but not the police should be involved in its implementation.  The courts 
should not impose such orders on young persons unless they have first referred the case to a 
children’s hearing for its advice.  Subject to this the League believes such orders could be helpful in 
dealing with vandalism and graffiti.  The League sees no need to limit the use of this disposal to 
under 21s. 
 
Page 21 The League welcomes measures to support victims and witnesses of anti-social 
behaviour.  It believes greater use should be made of compensation orders.  These have been 
available to the courts for over 20 years but are infrequently employed.  To extend their use 
prosecutors should be required to explore in all relevant cases whether the victim would would wish 
compensation or some other form of reparation and lay this information before the court following 
conviction. Where reparation appears practical Courts should be encouraged to defer sentence to 
allow it to be made. 
 
The League does not object to greater use of professional witnesses provided that their evidence is 
properly tested in court and the need for corroboration is maintained. 
 
Section Two 
Page 24: Acceptable Behaviour Contracts can be useful adjuncts, once other remediable causes of 
malfunctioning (for example, parental depression or addiction and in children unmet special 
educational needs) have been excluded, within relationships children already have with their 
teachers, social workers or other helping professionals.  Within such relationships and in private, 
they can also work for adults.  They would be quite inappropriate for poorly functioning parents who 
cannot control their children, especially if used by the police or housing agencies.  They would be 
unlikely to work, would reduce the parents’ self-esteem even further, increase the stress on 
vulnerable people, and would belittle parents in the eyes of their children. 
 
Pages 25-27:  The League is totally opposed to extending court imposed Anti-Social Behaviour 
Orders to children under 16 or even 17.  The idea that, especially for the “small number of 
persistently anti-social young people” for whom current measures available to the Children’s 
Hearings have not worked, ABOs can help is misplaced. (We are unaware of any evidence that 
they have worked in England)  These children are the most disturbed and impaired (see 6. above) 
and they need intensive, long-term treatment and educational help if they are to improve.  Effort 
should go into improving the services, educational, social work and psychiatric, for this small 
number of persistent offenders.  We need to strengthen the staffing and expertise of social work 
departments and of our child and adolescent services so that they are once more readily available 
for work with the Children’s Hearings. 
 
The fact that breach of such an order would be a criminal offence, would also be 
counterproductive.  The most seriously disturbed young people would enter the criminal justice 
system with a likely future of repeated imprisonment, welfare dependency and the transmission of 
delinquency to the next generation.  This would in the long run be as, or even more, expensive 
than providing early and really good therapeutic care and education for such children who can be 
identified early in life.  Removing the young person to an environment in which he can do no harm 
protects not only him but also the community.  Often children can improve only when some 
distance is introduced between them and their own dysfunctional families and they get “auxiliary 
parenting” away from their often delinquent neighbourhoods.  
 
Residential Social Landlords (RSLs) should have no powers over children and young people 
except through the Children’s Hearing System. 
 
The Youth Court Model should NOT include people under 16.   We do not believe ever more 
agencies and people should become involved in dealing with the same child and family.  Much 
professional time, legal expense and waiting for final decisions can be avoided if young people are 
dealt with expertly and swiftly by the Children’s Hearings.  Money is better spent improving the 
resources available to this system. 
 
Page 29:  The League fully supports the greater use of Reparation within the Children’s Hearing 
System, but does not see it as an alternative to therapeutic care for the most seriously disturbed.  
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Where this involves a residential school it need not be seen as “depriving the young person of 
liberty” but rather as a haven designed to help him improve his development and behaviour.   
 
The League fully supports the greater use of Restorative Justice as a condition of a supervision 
requirement. 
 
Pages 30-34: We can see that there may be a place for electronic monitoring with the agreement of 
child and family as a condition of a supervision requirement, to help youngsters, especially those 
with “adolescent limited delinquency”, or who compulsively engage in joy riding, to exert more self-
control.  It would be helpful to know how effective it has been found in England.     
 
Electronic monitoring should not, however, be seen as an alternative to secure accommodation or 
other residential schooling for very seriously disturbed youngsters with “early onset persistent 
delinquency” from seriously dysfunctional families.  These youngsters are unlikely to be able to 
comply.  They need to get away from the environment that contributes to their disorders and they 
need very expert care and education.  Nor would we want to see secure accommodation viewed as 
a penal sanction for breach of an order that is unlikely to be complied with but rather as a helpful 
intervention for youngsters with very serious problems.  Therefore the behaviour or circumstances 
which led to a decision by a Hearing to use electronic monitoring should provide the justification for 
secure accommodation in the event of breach rather than the breach itself.  A Hearing should of 
course be able to consider whether the circumstances of the breach further support the use of 
secure accommodation. 
 
The League is not in favour of extending the use of the criminal courts for dealing with youthful 
offenders. Criminalising the young is known to be counterproductive.  It recognises that there are a 
very few extremely serious cases where the courts presently have to deal with a child.  Because 
the welfare of the child should still be paramount the League considers that the courts should 
always be required to obtain the advice of a children’s hearing on the best form of disposal for the 
child and that only in such circumstances and where recommended by the hearing hould the court 
be empowered to use a Restriction of Liberty Order.   
  
Pages 34-40: The tone of the section on Parenting Orders is, at best, unfortunate.  It is simplistic 
and panders to populist opinion to divide parents into “good“ and “bad”.  Parents do not 
“deliberately or recklessly fail their children”.  In any case, the assumption that all parents want to 
be good parents but that some need extra help to succeed, is more likely to pay off.   In this spirit, 
parenting orders could contribute by requiring parents to accept the help they need for themselves 
and their children.   
 
It is the League’s view, that parenting orders should only be applied for by a Reporter where it has 
been recommended by a Children’s Hearing, at which all circumstances can be considered.  Local 
authorities or courts should refer any case in which this is to be considered to a Children’s Hearing. 
Reporters should not be able to apply directly for an order but they should be able to ask a hearing 
to consider making a recommendation for an order. 
 
Since the Hearing should have considered all the relevant circumstances a Sheriff should normally 
grant an application for an order unless satisfied that the Hearing has failed to consider some 
relevant facts and circumstances and that in consequence granting the order would not be in the 
best interests of the child. 
 
The grounds suggested for such an order are very acceptable, especially the emphasis on welfare 
grounds. Duplicating powers of intervention, as in cases of truancy where other powers already 
exist should be avoided. 
 
In our view, breaches of a parenting order should not be a criminal offence. Criminalisation of 
inadequate parents should be avoided while fines or imprisonment would only increase the 
hardships of the parents and hence of their children too.  Instead breaches of the order should be 
contempt of court which could be followed by a care order for the children under the Children 
(Scotland) Act, 1995, as referred to on page 39. 
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Pages 40-41 Local authority accountability: We believe that Local Authorities may not always be 
taking seriously enough the decisions of Children’s Hearings and that it may be appropriate to 
provide some mechanism so that authorities give the decions of the Hearings the priority they 
deserve.  However in many cases Local authorities are unable to meet their obligations because of 
a shortage of child and family social workers.  To use the coercive actions suggested would 
increase the workload and financial expenditure of local authority departments and would mean 
that services to other families will suffer at the expense of those families where court orders 
enforce the provision of services.   Compliance order should therefore be a measure of last resort.  
What is also needed is improved recruitment of staff, which in turn requires that LA departments 
and their staff are protected from excessive criticism when, rarely but inevitably, the system fails. 
 
As for LA educational services, providing that the Reporter or Hearing can raise the matter with 
Scottish Ministers where a child is not being provided with education appears pointless since 
provision of a service to the individual child is not a Ministerial responsibility and there is nothing 
preventing a Hearing writing to Scottish Minsters at present.  Hearings do not have facilities to 
pursue administrative action other than through Reporters and a general provision enabling 
Hearings to direct Reporters (or their staff) to raise issues with relevant authorities might be helpful. 
It might also be helpful to provide that the Hearing can require attendance by an education official 
where it is not satisfied that appropriate action has been taken.  However coercive action cannot be 
a substitute for remedying the deficiency of the necessary resources and Scottish Ministers should 
hold urgent discussions with the education authorities. 
 
Section Three  
The League does not wish to offer views in relation to litter and tipping beyond remarking that it 
approves of proposals, such as requiring offenders to clean up graffiti, which may strengthen the 
role of reparation in the Community. 
 
Pages 50-55 Housing: Similarly the League does not wish to offer views on proposals to extend 
regulation in the private landlord sector but it observes that the proposed characterisation ot 
tenants as good and bad appears misconceived. Increasing “sanctions” and “punishments” in 
terms of financial deprivations, delays in repairs, and diminishing the security of tenancies, would 
only reduce the chances inadequate tenants have of coping better and would lead to even more 
deprivation and misery for the children involved.  It is a highly paternalistic and punitive stance. 
 
Existing provisions on housing and homelessness should not be linked to ASBOs and these should 
not be extended to the under-16s.  Secure and pleasant housing can in itself enable families to 
function better.  The emphasis should be on better planning of housing.  Ghettos of deprived LA 
housing should be phased out in favour of mixed developments of public and private housing.  
These would have the advantage also of ensuring a school intake of children of mixed abilities and 
social background which would improve children’s attainments and behaviour and ease the 
pressures on teachers. 
 
Section Four Effective Enforcement 
Page 58 Fixed Penalty Notices for relatively minor offences, litter and dog fouling are acceptable, 
but they should only be extended to other offences of a strictly similar nature and they should not 
apply to children. 
 
Pages 59-60  A general power for the police to disperse groups of young people as described is 
not in our view, acceptable.  It might well make youngsters more inclined to provoke police 
responses.  We believe the police already have sufficient powers in this area and that if further 
powers are created and used it will undermine police community relations.  Members of the public 
may feel harassed or intimidated, alarmed or distressed by a group even though that group 
presents no threat nor intends any harm.  Any power to disperse should be strictly limited to 
situations where other offending by one or more members of the group has already occurred.  This 
could of course include threatening a member of the public but the important point would be that a 
clear intention to behave in this way had been shown.  Youngsters tend to hang about because 
they are bored and have nowhere to go.  Youth workers should be employed instead, to divert 
groups of young people.  In deprived areas affordable recreational facilities (clubs and sporting 
facilities) need to be enhanced, with the active involvement of the youngsters themselves.  (The 
Report mentions “Youth Shelters” without indicating what these are.)  The police should not be 
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involved in Restorative Justice.  This should be the responsibility of youth workers under the aegis 
of social work departments.  The aim should be to avoid any hint of criminalising behaviour that is 
in fact not criminal and of stigmatising young people living in areas of deprivation.   (The Executive 
seem to be aware of this danger, indicating as it does in the Report that it does not want to create a 
“them and us” environment.)  
 
Pages 61-63 Making Anti-social Behaviour Orders more effective: The League does not object to 
the proposals to extend these but, as noted previously, considers that they should not be used for 
the under-16s. 
Pages 63-65: Licensed Premises: Excessive drinking is a powerful and ubiquitous cause of anti-
social conduct, including domestic violence and inadequate parenting and is hazardous for young 
people.  While the Report does not mention the effect of advertising it supports the proposals made 
on page 64. 
 
It also broadly supports the proposals relating to organised crime on pages 64-65, but the powers 
proposed are wide and some restrictions appear necessary to prevent them being applicable to 
premises where say, drug dealing was of a minor nature.  The court should therefore have to be 
satisfied that there was evidence of continuing illegal activity and that closure was necessary for 
the protection of the community.  Where the premises were residential it should be satisfied that 
closure was not detrimental to the best interests of any children present.  
 
Concluding Remarks Relating to Antisocial Behaviour in Children and Young People  

This topic has been intensively studied for many years and we now have a large body of firm 
knowledge about the causes of antisocial conduct in the young and about how best to prevent and 
remedy it (see for example Farrington, 1996; Moffitt et al, 2001).  The Scottish Executive could 
greatly contribute towards a better understanding by the general public of the known causes of 
juvenile crime and how this can most effectively be reduced. 
 
It must be axiomatic that any new arrangements for dealing with young offenders should work, that 
is they should be of proven effectiveness, so that communities are indeed protected.  It is also 
axiomatic that any new measures should do no harm or make matters worse.  Some of the 
proposals in this document would clearly add to the burdens on already deprived, marginally 
adjusted, and often ill and handicapped children and their families, and the increasing use of penal 
sanctions for under-16s would have the effect of increasing their antisocial behaviour and its 
duration.   
 
We in Scotland are fortunate in having a system in place for dealing with the young that has 
worked, is humane, and has not increased the rates of offending.  It was based on the most expert 
and careful consideration of delinquency and childhood neglect by the Kilbrandon Committee 
(1964) and has stood the test of time (see Duff and Hutton, 1999; Lockyer and Stone, 1998).  
Waterhouse et al (2003) have recently confirmed that, as the Kilbrandon Committee contended, 
there is much overlap between children in need of care and children who have offended.  Most 
children referred to the Children’s Hearings more than once had been referred both on the grounds 
of being in need of care and protection (usually at a younger age) and of having committed an 
offence (when older).  Almost all the children had had experiences of being in care, over half came 
from families on state benefit and almost half from single parent households – symptomatic of their 
deprivation. 
 
While some of the proposals in this document, especially relating to restorative justice and 
community service, are in the spirit of the discretionary, welfare oriented principles underlying the 
Children’ Hearings, others would inevitably contribute to a dismantling of this system by seeking 
solutions that would increasingly involve criminal justice procedures.    
 
If the Children’s’ Hearings are failing, this is due to an erosion of available back-up resources, not 
to the system itself.  There is a shortage of social workers, so that families do not get the 
professional help ordered by the Hearings; psychiatric assessments of seriously disturbed children 
and families are less readily available; and educational resources for children with special needs 
have declined, in particular, residential special schools. 
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The suggested increase recourse to police action, courts, and coercive neighbourhood and 
housing authority interventions is not only likely to evoke hostility from the people targeted but has 
financial implications too, especially as increasingly the legal profession would be involved in 
appeal procedures.  Finance and effort are better spent on improving the recruitment of social 
workers for children and families, increasing the special resources needed in schools and 
improving the amenities, especially for children and young people, in deprived neighbourhoods. 
 
Howard League for Penal Reform in Scotland   
4 September 2003 
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APPENDIX 3 
 

APEX SCOTLAND RESPONSE TO THE SCOTTISH EXECUTIVE CONSULTATION ‘PUTTING 
OUR COMMUNITIES FIRST’ 

Introduction 

Apex Scotland welcomes the opportunity to contribute to the Scottish Executive’s strategy for 
tackling anti-social behaviour and would like to be involved in the programme of meetings with key 
stakeholders during the consultation period. 
 
Apex Scotland is a national voluntary organisation that aims to reduce (re) offending by working 
with (ex) offenders and young people at risk to address their employability needs and to progress 
them to a positive outcome. In doing so, we act as a bridge between the criminal justice and 
employment fields. 
 
We also provide training to a wide range of employers to promote equality of access for our clients 
and fair recruitment policies and procedures. 
 
A total of 6591 referrals were received across all services in 2002-2003, an increase of 39% on the 
previous year, from which 4204 started work with Apex and 2280 completed, with over a third 
(36.5%) achieving positive outcomes. 
 
Apex is also the only voluntary organisation in Scotland that has begun to routinely measure the 
impact of its work on re-offending, by negotiating a process with SCRO for carrying out recidivism 
checks on clients. Results from the initial data set supplied to SCRO are very encouraging and 
have been widely disseminated. 
 
An analysis of the employment history profile of Apex clients starting services in 2002-2003 
highlights that 95.8%described themselves as unemployed and 36% reported as having been 
unemployed for more than 2 years (data is based on 3080 clients and excludes those in prison). 
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General Comments 

We agree with the assertion in the report that anti-social behaviour leads to a downward spiral 
where more serious crime takes hold and where the regeneration of whole communities is held 
back or reversed (P7). We also agree that tackling it requires a collective effort by a range of 
agencies and local people themselves. 
 
We would question whether new legislation is necessary to strengthen and empower communities 
and address anti-social behaviour. We believe that the outcomes desired could be achieved within 
existing frameworks and will expand on this point as we address specific questions in the 
document. 
 
The Executive is to be commended for its major investment and commitment to addressing all 
levels of youth crime over the last 2 years, with a £25 million investment over a 4 year period to 
establish youth justice teams and a range of services to address offending behaviour in every local 
authority in Scotland. 
 
The role of Youth Justice Strategy Teams in dealing with anti-social behaviour needs to be 
clarified: it is unclear whether these teams should adopt an holistic approach to dealing with the 
whole spectrum of young people’s behaviour and needs, or whether their remit is simply more 
effective management and co-ordination of specialist services for a small group of persistent, hard-
core offenders.  
 
The quality of life issues of concern to local communities are clearly distinct from the concerns of 
those charged with implementing local youth justice strategies at all levels: strategic, middle 
management and practitioner level. 
 
Direction on the role of Youth Justice Strategy Teams is also necessary to ensure consistency of 
membership as well as remit. 
 
Community Reparation Orders 

We welcome the proposals to improve the range and quality of sentences available to the courts, 
with the proviso that clear distinctions are made between the intended target groups for supervised 
attendance orders, community reparation orders and community service orders. 
 
These represent responses to a hierarchy of behaviours and community reparation orders are 
intended to be lower tariff than community service orders and shorter in length. 
 
Given that community reparation orders will be an extension of supervised attendance orders 
(SAO’s) and that Apex Scotland has extensive experience of delivering SAO’s on behalf of local 
authorities, we would welcome the opportunity to contribute to the formal consultation about the 
nature of reparative work to be undertaken. 
 
Apex currently delivers supervised attendance orders in partnership with 8 local authorities as an 
alternative to fine default. As highlighted in the consultation document, there are 3 components to 
the order, each of which is designed to provide education and training. The first is a core 10-hour 
module focusing on offending related issues such as debt and lack of employment. This is followed 
by needs related education and training and then by a placement that reflects the clients interests 
and skills. 
 
Between April 2002 to March 2003, a total of 912 referrals for supervised attendance orders were 
received, from which 786 clients started work with Apex and 595 successfully completed the order 
in that period. 
 
The order is not explicitly aimed at progressing clients into positive outcomes or reducing their 
offending behaviour. However, we know that 162 clients who completed the order within the above 
period achieved the following positive outcomes: 
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Full-time Employment  70 
Part-time employment  17 
Further training   17 
Further education  15 
Voluntary work  39 
ILM   4 
 
(ILM refers to Intermediate Labour Market Placement). 
 
In addition, a recidivism survey was carried out in February 2003 with the assistance of the Scottish 
Criminal Records Office on a sample of 275 SAO clients, all of whom registered for their first 
appointment between 18 September 2001 and 17 March 2002. 
 
The average age of clients in the sample was 26 years old, with the youngest aged 16 and the 
oldest aged 57. The majority were long term unemployed and many had never worked, although 
6% reported that they were in employment when they started work with Apex. 
 
Forty per cent of the sample had less than 10 convictions, while 535 had between 10 to 50 
convictions and 7% had over 50. SCRO were unable to provide recidivism data on 13,5% of the 
data set, leaving a sample of 238 clients. 
 
The results demonstrated a 51% reduction in offences between the 6 month period prior to starting 
work with Apex and the 6 month period after completing the order. 
 
Acceptable Behaviour Contracts 

An Acceptable Behaviour Contract could be introduced as a condition of a Supervision 
Requirement, which would allow for review in the event of a breach of the Supervision Requirement 
and a possible tariff escalation. 
 
Anti-Social Behaviour Orders for under 16’s 

Anti-social behaviour could also be addressed within the Children’s Hearings System through a 
condition attached to a Supervision Requirement. A strength of the Hearings System is that 
decisions in the best interests of children are taken by a panel of volunteers from within the local 
community. 
 
The definition of anti-social behaviour is very wide and depends on the perceptions of the wider 
community. It could prove difficult to differentiate between the normal behaviour of young people 
and what is perceived as anti-social by others. 
 
The proposed Anti-Social Behaviour Order, in requiring parents to act in the best interest s of their 
children, is not a tool for addressing anti-social behaviour. 
 
Electronic Monitoring of under 16’s 

We would question the suitability of tagging as an alternative to secure accommodation. Tagging a 
young person to their home may increase risk as the behaviour of the child which is causing 
concern is not being addressed but merely contained. Those children who are placed in secure 
accommodation because of a likelihood of absconding are unlikely to co-operate with the tag and 
will probably end up being placed in secure accommodation because they have breached the tag. 
 
Parenting Orders 

Whilst these would only be available as a last resort, we would be concerned that they may result 
in a family unit being split up, with other children who have done nothing wrong being placed in 
care. 
Given that 58% of lone parents are in employment, it is also possible that a single working parent 
might have to give up work to supervise a child to ensure that there is no breach of the order. 
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Parents who breached the order would be fined in the first instance and would only end up in 
prison if they consistently refused to pay the fine and then failed to comply with a supervised 
attendance order. It must be borne in mind that there will be costs associated with this lengthy 
process. 
 
APPENDIX 4 
 

SACRO RESPONSE TO THE SCOTTISH EXECUTIVE CONSULTATION ‘PUTTING OUR 
COMMUNITIES FIRST’ 

General Comments 

SACRO is a national community safety organisation with over 30 years experience of working in 
the criminal justice and youth justice systems and in the field of community conflict and dispute 
resolution. We provide services in 28 Scottish local authority areas.  
 
We are the foremost organisation in Scotland in the development of Restorative Justice and 
Community Mediation, and are funded by the Scottish Executive to provide national consultancy 
and training services in both these areas of work.  
 
In dealing with anti-social behaviour, SACRO considers it essential to focus on providing a range of 
interventions able to target problems effectively and in a way that is proportional to the nature of 
the behaviour. It is crucial that we distinguish between low-level nuisance and activities that are 
criminal in their intent, as the appropriate remedies for one will frequently be ineffective or counter-
productive for the other. 
 
There is no doubt that some communities experience levels of behaviour by a minority of residents 
that are highly destructive – such behaviour should not be tolerated. The examples given in 
“Putting Our Communities First”, however - harassment and intimidating behaviour, behaviour that 
creates alarm or fear, noisy neighbours, drunken and abusive behaviour, vandalism, graffiti and 
deliberate damage, parking and abandonment of vehicles, and dumping rubbish and litter (p8) - are 
already able to be dealt with by the police through existing criminal law. If strategic priorities or 
resourcing issues hinder efficient use of existing powers, how confident can we be that new powers 
are either necessary or able to be implemented more effectively? 
 
The consultation document’s recognition of the necessity of community involvement is to be 
welcomed. Most Scottish communities have a  relatively low incidence of serious anti-social 
behaviour, and it is important that policies are not driven exclusively by the urgent needs of the 
minority of communities experiencing severe difficulties. We believe that positive action is 
necessary to ensure that communities which are relatively free of serious problems remain so: 
there is a crucial role here for preventative measures such as Community Mediation and 
Restorative Justice. The proposed increased emphasis upon punitive measures for generally low-
level offending may lead to responses which are disproportionate and may have knock-on effects 
elsewhere. 
 
Measures for under 16’s should be kept within the Children’s Hearing System as a continuum of 
interventions that can assist children and families to co-operate with service providers and effect 
change in behaviour. Panel members will use their own judgement and be flexible in the use of 
these sanctions – perhaps more so than in court. The “whole picture” may be assessed more fully 
through a Hearing. In the proposals there is considerable focus upon punishment and enforcement 
with too little attention paid to the resources needed to provide appropriate support for effecting 
change – again, a reason for going through a Hearing to enquire why a measure has failed. 
 
Anti-social Behaviour Strategies 

We welcome the recognition that anti-social behaviour is an issue that can only be addressed 
adequately through a co-ordinated response by a number of different agencies. The requirement, 
under the Criminal Justice (Scotland) Act for local authorities and chief constables to publish joint 
strategies is a significant step in the right direction.  
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The consultation document raises the issue of whether Registered Social Landlords and other 
relevant agencies should also have a formal duty to participate in such strategies – we consider 
this to be essential. The measures proposed in “Putting Our Communities First” will potentially 
have a significant impact on Social Work Departments, Civil and Criminal Courts, Procurators 
Fiscal, Childrens’ Panels, Environmental Service Departments, and Community Safety 
Departments, as well as the Police and Social Landlords. The success or otherwise of several of 
the proposed measures will turn on efficient co-ordination of response, and it is therefore essential 
that joint strategies are built upon jointly-agreed and realistic roles for a wide range of agencies. 
We would like to see clear proposals of how this can be achieved. 
 
Community Reparation Orders (CROs) 

These are currently being used in England without evidence of very much success, as there is 
apparently an element of resentment at being 'ordered' to make amends.  Reparation is an 
excellent way of dealing with some offences but our experience tells us that more positive 
outcomes are achieved for victims and for offenders if the young person does this willingly and 
voluntarily agrees to make amends. 
 
The tasks available to be carried out as part of a Reparation Order may be extremely limited and 
may not therefore address the perceived public desire for visible retribution.  Tasks such as 
removing graffiti require specialised equipment and specialised training to operate that equipment.  
Many of the chemicals used by the specialist operators are corrosive and highly dangerous.  The 
tasks when used as part of a restorative process are symbolic rather than retributive. The young 
person recognises the harm they have caused and completes a task to signify this recognition and 
begin their reintegration.  Care must be taken to ensure that the tasks do not stigmatise the young 
person and increase the likelihood of social exclusion.  The aim is to reduce re-offending but young 
people who have no investment in themselves, their future or their community as a consequence of 
their difficulties compounded by social exclusion are more likely to continue to offend.  Using 
reparative tasks in the wrong way and/or in the wrong place may have the opposite effect to that 
desired by the Executive. 
 
SACRO would suggest an alternative approach linked to a more inclusive focus on ‘Community 
Improvement’ and based on community development principles. We suggest that a campaign and 
resources are made available to encourage and enable youth organisations to develop voluntary 
initiatives, aimed at involving young people in creating and improving community facilities and the 
local environment, including damage caused by crime and vandalism. Such initiatives should also 
provide opportunities for young people who have themselves committed crime to become involved 
on the basis of voluntary reparation agreements. We would suggest that the fullest possible range 
of representative youth organisations should be consulted about proposals and prospects for 
developing community reparation within such a wider community improvement model. We have 
already discussed this idea with the Chief Executive of YouthLink who has expressed the view that 
this concept is helpful in offering relevant open opportunities for young people which benefit the 
community and which can involve young people from within the criminal justice system with 
minimal risk of stigmatisation, and that it accords with the principles of the National Youth Work 
Strategy proposed in the Scottish Executive Partnership Agreement. 
 
SACRO has considerable experience in working with young people who have offended and who 
have agreed voluntarily to participate in such tasks, as an alternative to measures based on orders 
and we have found this approach successful in the vast majority of cases. Such an approach has a 
number of advantages; it provides for greater ‘ownership’ of local facilities by young people; it 
minimises ‘labelling’ of young people who offend and promotes social inclusion; it will be more 
effective in promoting positive attitude change amongst young people and in achieving practical 
community benefits.  
 
Protection for Victims and Witnesses of Anti-social Behaviour 

It is very important that witnesses are protected in the way described and are supported through 
the justice process.  It would be better if in the first instance this happened through a restorative 
rather than an adversarial process, (though it is recognised that the court may need to become 
involved where those allegedly causing the problem are resistant to mediation).  
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Use of wardens as professional witnesses may compromise their role within communities and 
could negate other positive work being carried out.  However, consideration should be given to 
where failure to include a warden as a professional witness could contribute to a greater harm 
being caused. 
 
Acceptable Behaviour Contracts (ABCs) 

A contract is a voluntary agreement made between two or more persons Seen in these terms the 
use of Acceptable Behaviour Contracts is a useful concept.  Used in a restorative manner, 
(resembling the agreements/contracts already made in SACRO’s mediation/youth justice services) 
as a means of resolving conflict and addressing offending behaviour, they provide a written 
agreement, understood and committed to by all parties.  Since all parties negotiate the terms of the 
contract each has an investment in funding a workable solution to which all can commit. 
Timeframes can be set to review and renegotiate the terms as progress is made.  This creates the 
potential to build success for the young person, to acknowledge this success and the progress they 
have made at each review and to include reward for positive behaviour.  Rewarding positive 
behaviour has been evidenced to be more effective than over sanctioning failure.  It is also 
important to consider where the contribution of others sits within the contract, as it is likely to be a 
false assumption that only the young person’s behaviour needs to change to ensure a successful 
outcome. 
 
Where a young person has recognised that their behaviour causes difficulties to others and has 
agreed to voluntarily engage with others in the negotiation of a contract, repeated or serious 
breaches would suggest the need to provide additional resources to support the young person in 
their desire to comply. 
 
The danger of linking ABCs with ASBOs is that young people, who are impulsive and may have 
difficulty controlling their behaviour without support, could quickly find themselves with a criminal 
conviction which could affect future employment prospects which could in turn lead to future 
offending into adulthood. 
 
The voluntary nature of these contracts would also prelude their use as a condition of a supervision 
requirement. 
 
Anti-social Behaviour Orders (ASBOs) for Under-16s 

The paper seems to put a  lot of faith in these, despite their small volume and inconsistent use by 
only some councils since their introduction – as acknowledged on page 60. It is questionable 
whether the threat of an ASBO would act as a deterrent for the most chaotic persistent young 
offenders.  Young people with experience of the hearings system are aware that secure 
accommodation can be used as an option by the Children’s Panel, yet continue to offend. 
 
Of equal concern to the use of Courts for such orders, is the lack of clarity on how we are to 
establish the ‘guilt’ of the young person accused of pursuing “a course of conduct that has caused 
or is likely to cause harm” (page 25, para 4, line 4). Any Court would surely need to establish that 
there was sufficient evidence to meet the criminal standard of proof prior to proceedings being 
taken.  The application for the order should not only describe the nature of the anti-social 
behaviour, but evidence the same. 
 
It is very unclear as to when it is intended ASBO’s would be applied for from court. Minor offences 
that may receive this high tariff can potentially escalate if the young person is not equipped to effect 
a change in their behaviour. Should an ASBO be made in relation to a person aged under 16, it 
would be vitally important to ensure that appropriate resources are also put in place to provide the 
required levels of support to ensure compliance with the order, including elements designed to 
identify and address contributory factors to the behaviour. For this reason we would suggest that 
the imposition of an ASBO should also result in the young person being referred to the Children’s 
Reporter for consideration of what measures are required to assist with compliance. This would 
allow the Panel to assess the ability of a young person to meet the requirement specified in the 
ASBO and to ensure that appropriate support is made available to the young person and their 
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family. A Breach should also be referred to the Reporter for a Hearing to consider why the Breach 
has occurred, who was at fault and what, if anything, can be done to meet the ASBO requirement 
to avoid unnecessary escalation in court disposals.  
 
We would strongly urge that particular attention be given to ensure that guidelines in relation to 
existing ASBO’s, to the effect that the court should ensure that all other measures, especially 
mediation, have been explored before issuing an ASBO are made similarly applicable in respect of 
ASBO’s for under 16’s. Equally important is that the Executive ensure that resources and services 
are in place to ensure that mediation services can be adequately provided. SACRO has 
considerable experience of providing community mediation services in cases relating to anti-social 
behaviour, including at ‘pre-ASBO’ stages, and from that experience, it is our conviction that such 
services provide one of the most useful means of resolving such cases. Estimates require to be 
made of the anticipated numbers of ASBO’s for under-16’s which are likely to be applied for in all 
parts of Scotland and the necessary action taken to ensure that suitable and sufficient mediation 
services are available in all areas to deal with all cases. We would suggest that mediation should 
be attempted in all cases as implied in existing ASBO guidelines. 
 
Greater use of Reparation in the Children’s Hearings System 

While it is understood that Hearings have the power to attach any type of condition to a supervision 
order, including participation in Restorative Justice schemes, there are potential pitfalls in RJ being 
made a condition of a supervision requirement, which would require adequate safeguards to avoid. 
 
At its most successful, Restorative Justice requires direct contact between the victim and offender.  
A great deal of preparation is done to ensure that a) the victim’s needs can be addressed by the 
young person, b) the young person is remorseful for his or her actions, c) the young person 
recognises that harm can be done to others and wishes to make amends for what has happened. A 
young person cannot be compelled to demonstrate genuine remorse if they do not feel this, and in 
cases such as this, it is necessary to deal with the young person’s attitudes to their offending and 
the reasons for these, before any effective RJ intervention can be achieved. 
 
A full assessment of the suitability of a restorative intervention would therefore be required, 
preferably prior to a condition being made.  Alternatively, the ‘condition’ should be that the case is 
assessed for suitability for Restorative Justice. In the event of non-participation by the victim, any 
community based reparation should a) be a worthwhile task leading to a sense of achievement for 
the young person on completion, b) provide a learning opportunity for the young person, c) be 
relevant to the offence committed and/or d) enable the young person to link the reparation work 
with the opportunity to move on.   
 
SACRO already provides effective reparation services in many areas of Scotland for young people 
referred by the Childrens’ Reporter as a diversion from a Hearing. These operate on a voluntary 
basis and, if successful, the young person should not appear before a Hearing on offence grounds. 
In so doing, no conviction is incurred. This is likely to be the most effective and beneficial use of 
reparation for most children and we would suggest that the main emphasis should be on extending 
the options available for reparation rather than to bring reparative conditions into the Hearing 
System. 
 
Electronic Monitoring of Under-16s 

Electronic Monitoring is a form of restricting liberty. It may act as a deterrent for some young people 
as one effective deterrent is the likelihood of being caught. The use of electronic monitoring as a 
response to anti-social behaviour, however, may well be excessive (and therefore 
counterproductive), especially where it is triggered by Breach of earlier measures.  
 
Electronic Monitoring will not meet the needs of the young person and will often set them up to fail. 
It is an abrogation of responsibility by the local authority and the young person’s carers. Those 
going to secure accommodation often go there for their own safety or for that of others. They need 
intensive support and supervision in addition to containment. It is unlikely that many young people 
requiring secure accommodation would be able to adhere to the requirements laid out in the 
Restriction of Liberty Order.  
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A breach of electronic monitoring should not be grounds for a secure placement as the needs of 
the young person will be quite different. If electronic monitoring is to be brought in it should operate 
through the Children’s Hearing with clear guidance on its use. Breaches should be assessed with 
respect to the cause of the Breach and the identification of responsibility for that breach.  
 
There is evidence (Tackling The Tag :The Electronic Monitoring of Offenders, Dick Whitfield, 
Waterside Press,1997) that the breach rate is likely to be high if the order is for anything other than 
a very short period.  So, if sanction for breach is to be secure accommodation, then it will need to 
be used very sparingly indeed.  That is difficult to ensure. Also, they should not be made without 
the support order mentioned. 
 
There is a danger of young people being 'labelled' and the issues regarding their behaviour not 
being addressed.  This may result in alienating some young people even more.  We also believe 
that there is a risk that some young people who exhibit the most anti-social attitudes and 
behaviours may see a tag as a badge of honour. 
 
Tagging alone will not change the way the young person thinks about offending.  Resources would 
be required to ensure that cognitive behavioural-based programmes are available and delivered to 
support the young person in their transition. 
 
Extending Restriction of Liberty Orders (RLOs) to Under-16s 

Again, resources would be required to ensure appropriate support programmes were in place to 
challenge the young person’s thought processes. 
 
On periods of restriction for RLO’s we must take into account the very different perceptions young 
people have with regard to time.  12 months feels like a lifetime for most young people. 
 
There is the added potential breach of the European Convention on the rights of the child. 
 
Parenting Orders 

SACRO’s Restorative Justice Services currently require the participation of the parent when 
addressing the offending behaviour of a child.  Indeed, in many cases a Restorative Justice 
Conference will include questions from the victim to the parent on what measures the parent has 
taken or intends to take to lessen the likelihood of the child committing a similar offence in the 
future. 
 
Parenting Orders must be used with great caution and with the provision of appropriate support. 
Parents should rightly be held to account for what they do or do not do in relation to their parental 
responsibilities. We do not believe, however, that they should be held to account for the actions of 
their children. There is a real danger that parents will perceive that responsibility for the child’s 
action has been transferred to themselves, rather than highlighting responsibility for their own 
actions. This, in turn, may cause tension in the family and potentially increase child protection 
concerns. It may undermine the position of the child at home and increase the number of 
accommodated children. Full consideration must be given to the needs of the child and to the 
circumstances of the family, including the supports being offered and levels of co-operation. 
 
Prior to any parenting order being made, an assessment should be carried out to establish the level 
of support required by the parent. The recognition of the need to act to address the child’s 
behaviour may well lead to voluntary participation in counselling or guidance sessions to receive 
help and support – with a greater chance of success. Resources would be required to ensure such 
pre-Parenting Order assessments were carried out.  Parents should not need to wait until a 
Parenting Order is made before being given the opportunity to access support and guidance. If a 
Parenting Order is felt necessary, local authorities need to be resourced to an extent that they are 
able to deliver the Services demanded by the order. 
 
Parenting Orders should only be considered where voluntary measures have failed, and the only 
grounds for such orders should be the welfare of the child – as such, they should go through the 
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Children’s Hearing. Compulsion should be made through a Hearing as a decision to direct the 
Reporter to make an application to court. No other mechanism for Parenting Orders should be 
permitted. Breach of a Parenting Order should, in the first instance, come back to a Hearing. Only if 
the Hearing is satisfied that the Breach was intentional and avoidable, should the Breach be 
referred to the Sheriff.  
 
The welfare of the child should remain paramount in all cases and parents must not become 
detached from the Hearing System through external court impositions that have not been agreed 
before a Panel. A new Ground for Referral to a Hearing could be introduced – to consider the need 
for a Parenting Order in the best interest of a child. However, Parenting Orders should emerge 
from a child’s progress through the Hearing System and new grounds may not be necessary. 
 
Children learn from the adults that are closest to them i.e. parents, carers, older siblings, and if the 
parenting skills are not there it is difficult for them to understand what they are doing wrong.  Some 
parents may not think there is a problem with the way they are raising their family and this could 
prevent them from changing.  Good citizenship and parenting would be more effective if introduced 
in the very early years and primary education could be a starting point for a lot of children.  This we 
understand would put a lot more pressure on the education system but if it was introduced along 
with other learning i.e reading, writing etc it would have a more positive effect on children. 
 
Local Authority Accountability 

Audit Scotland reported an estimated number of children for which supervision requirements had 
not been implemented. There is (or should be) a need for Local Authorities to provide information 
on National Youth Justice Standards and Time Intervals. Where a supervision requirement has not 
been implemented it is likely to be a reflection of resources available at that time. Insisting on 
implementation is likely to “rob Peter to pay Paul” and will not necessarily address the underlying 
cause of non-implementation. Local Authorities are accountable. The issue is whether a Hearing 
can insist that a supervision requirement is implemented as the Court can insist on a prison 
sentence,– this effectively allows the Hearing to override the local authority in prioritising an 
individual case above others. Only in exceptional circumstances should this be necessary and 
clear guidance should be provided to panel members. The Sheriff will have discretion in his 
decision as to whether any conditions attached to the supervision requirement were reasonable.  
 
Graffiti 

There is evidence that there was a reduction in the use of glue as a solvent to sniff when the sale 
of this was restricted to those over the age of 16.  However the restriction of the sale of spray paint 
to those over the age of sixteen may not be as effective.  Stores actually took glue off the shelves 
and substituted them with cards which were taken and exchanged for goods at the checkout.  Will 
the same solution be available in the case of paint ?  It is likely to be problematic as the range of 
colours and types is much more extensive than those of the glues. 
 
Do we know how much paint is bought by those under 16?  Are we sure that it is those under the 
age of 16 who do most spraypainted graffiti?  Was the reduction in glue sniffing due to the removal 
of this substance from the shelves or was it because cannabis became more available or other 
solvents more popular?  Were those who were sniffing glue buying it or stealing it and was it the 
removal from open view, which was effective rather than its restriction of sale?  Again is this 
achievable with spray paint ? 
 
Noise Nuisance 

Recent surveys have highlighted the contribution of reduced noise insulation in houses to the 
increase in noise nuisance. We would suggest that building regulations should require far better 
insulation.  
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Anti-social Behaviour and Housing 

Children’s behaviour should not be used as grounds for eviction. Failure in Parenting Orders could 
be used but it should be made clear that this is a consequence of the Parents’ actions (or inactions) 
rather than those of their children. 
 
Fixed Penalty Notices for Anti-social Behaviour 

Fixed penalty notices should not be applied to anyone under the age of 16. 
 
The proposals to extend the use of fixed penalty notices, particularly in relation to noise nuisance 
are unlikely to be effective. There are existing police powers both specifically to seize noise-
producing equipment and generally to deal with disturbances. The proposal to give Environmental 
Health officers and/or Community Wardens powers to issue notices is unlikely to result in more 
efficient noise control, as in many cases a police escort would in any case be required to be in 
attendance.  
 
There is a further problem with extending the use of fixed penalty notices. These are currently 
predominantly used for motoring offences, where in the main there is little argument over whether 
an offence has been committed. This is unlikely to be the case with more subjective areas such as 
nuisance and noise, and it can be anticipated that a considerable number of appeals would arise 
from the issue of notices. Unless standards of proof are to be lowered considerably, in itself a 
cause for concern, there is likely to be significantly greater strain placed on an already 
overburdened Civil Court system.    
 
Dispersal of Groups 

We are concerned that the proposals’ definition seems to include ”groups of young people hanging 
around”… this is what young people do, is normal and should be acceptable and not demonised or 
criminalised.  So, pages 59 –60 need close attention.  It is not hanging around that is wrong, it is 
intimidation, harassment, etc.  Young people should not be unnecessarily alienated by actions 
designed to allay unfounded fears of the older generation.  Therefore, police should use existing 
powers to disperse troublesome groups, responding to specific complaints about specific 
groups…not criterion (b) on page 60, which seems to say that if you are young and in a group in an 
area where there is an ASB problem, you can be told to shift.  That would be infringing civil 
liberties. 
 
This proposed measure is ill conceived and likely to breach the Convention on Human Rights. 
Alarm or distress due to the presence of two young people in any locality is no reason for police 
moving those young people on. This is far too subjective and may reflect people’s own perceptions, 
with no misconduct or anti-social behaviour by young people themselves. The moving on of all 
young people from areas where a minority may cause persistent or significant problems is 
completely unjustified. The police have sufficient powers already. 
 
Mediation between the young people and those who are being affected is a more positive way 
forward.  SACRO has considerable positive experience of this approach. The young people may 
not be aware of the distress they are causing and may be prepared to engage in alternative leisure 
activities or make reassurances of their intentions if concerns are raised in a reasonable manner.  
This does not detract from Article 15 of UNCRC which gives them the right of association and is 
dependent upon alternative resources being available to young people to allow them to do what 
young people do.  Young people have the right to be young people. 
 
It seems important to note in this respect the likely impact of the loss of parks, playing fields and 
other public recreational space over recent years. It is estimated for example that nearly 50% of 
open grass football pitches in Edinburgh have disappeared over the past 30 years. It could be 
argued that this policy has contributed to lifestyle clashes between young people and adults as 
much as or more than an increase in anti-social behaviour by young people. 
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We also note and agree with the views expressed in the Scottish Executive’s recently published 
report on community well-being, “Building Community Well-Being: An Exploration of Themes and 
Issues” (Scottish Executive, April 2003) that: 
 
“The well-being of young people was considered by project participants to be pivotal to 
communities’ capacity to thrive. Specific difficulties to overcome include the following: 
 
the association in people’s minds between young people and anti-social or criminal behaviour. 
Young people can respond to this by fulfilling worst expectations 
the lack of a focal point in communities for interaction, leads some young people to ‘hang around’ 
in public areas, reinforcing associations with trouble making”. (p5, Summary Report). 
 
Making Anti-social Behaviour Orders More Effective 

For children under 16, ASBO’s should be dealt with through the Hearing System – as discussed 
above. There is contradiction in this Section regarding the role of Hearings and the Reporter in the 
use of ASBO’s for young people. 
 
Licensed Premises – Police Powers 

Police should have consistent powers across licensed premises, off-licenses and registered clubs. 
This will enable an increased focus on under-aged drinking. 
 
Closure Notices 

Properties from which drug dealing and other criminal activity is known to take place could be 
closed down but transactions are likely to move elsewhere. This may not address the problem but 
simply treat the symptom and move the problem elsewhere. 
 

WRITTEN EVIDENCE FROM VICTIM SUPPORT SCOTLAND 

With reference to providing oral evidence at the meeting of the Communities Committee on the 3rd 
December as part of the Committee’s consideration of the above Bill: as an organisation which 
campaigns to ensure that the needs, views and concerns of those affected by crime in Scotland are 
considered, we will be pleased to provide evidence on the following victim issues: 
 
Antisocial behaviour is a widespread issue in Scotland affecting communities and creating 
individual victims. 
In communities experiencing antisocial behaviour it is possible that three quarters of crime can go 
unreported to the police. 
Antisocial behaviour can have significant impact both on victims and on communities as a whole.  
Antisocial behaviour is intrinsically linked to crime and criminal behaviour, and must be addressed 
centrally from within a criminal justice perspective 
The provision of effective emotional and practical support is essential to the well being of 
individuals and communities experiencing antisocial behaviour.  
 
Barry Jackson 
Policy and Information Officer 
Victim Support Scotland 
26 November 2003 
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 Scottish Parliament 

Communities Committee 

Wednesday 3 December 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:01] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): I welcome 
everyone to this meeting of the Communities 
Committee. I welcome Steve Farrell, our new 
clerk, and wish him all the best in his work with us. 
We have received apologies from Elaine Smith 
and Mary Scanlon. I welcome John Scott, who is 
here as Mary Scanlon’s substitute. 

The first agenda item is consideration of the 
Antisocial Behaviour etc (Scotland) Bill. The 
witnesses who make up the first panel of 
witnesses are: from Cumbernauld police, 
Superintendent Elliot McKenzie; Alex Love, who is 
the area inspector; and George Smith, who is the 
head of community policing; and from the Glasgow 
community safety forum, Karen Byrne, the chair of 
the north Maryhill corridor community safety forum 
and Tony Green, the development officer and 
secretary to the forum. 

I thank the witnesses for coming. We might ask 
you some questions that you think would be more 
appropriately asked of those who are further up in 
the hierarchy—I say that to the police witnesses in 
particular. If you deem a question to be 
inappropriate, just say so, and we will pursue the 
matter elsewhere. We recognise that you are here 
because of your expertise in operational matters, 
and those are the issues that we wish to pursue. 
We would be happy to hear an opening statement 
before we move to questions. 

If no one wishes to make an opening statement, 
I will start with a general question. The Scottish 
Executive has stated that its consultation process, 
which led to the bill, was unprecedented in terms 
of the number of communities, organisations and 
individuals that took part. Do you have any 
comments on the consultation process? Did it 
reach the areas in which you are involved? 

Superintendent Elliot McKenzie 
(Cumbernauld Police): We believe that the 
consultation process reached the community. Two 
consultative forums were held in Cumbernauld 
and we, as the local police station, were invited to 
respond to the consultative document. We felt that 

the consultation was fairly far-reaching. The 
responses from the police and from the public 
were similar. 

Tony Green (North Maryhill Corridor 
Community Safety Forum): The community 
safety forums were extremely pleased to have the 
opportunity to input to the process. We felt that the 
questions in the consultation document covered all 
eventualities. 

Stewart Stevenson (Banff and Buchan) 
(SNP): The definition of antisocial behaviour is 
already in the Crime and Disorder Act 1998, which 
introduced antisocial behaviour orders for the first 
time. The Antisocial Behaviour etc (Scotland) Bill 
defines antisocial behaviour as when someone 
“acts in a manner that causes or is likely to cause alarm, 
distress, nuisance or annoyance”. 

Does that accord with your understanding of 
antisocial behaviour? 

Inspector Alex Love (Cumbernauld Police): I 
deal quite a bit with problem-solving policing in 
Cumbernauld and the surrounding areas. We get 
regular feedback about what constitutes antisocial 
behaviour. We deal with neighbour disputes, 
graffiti, vandalism and anything that causes a 
threat in the community. Problems are brought to 
our door regularly, but we also get third-party 
referrals from housing departments and other 
council sources, including elected representatives. 
All the matters that you mentioned are part of the 
antisocial behaviour that is brought to us. 

Stewart Stevenson: I will develop that point a 
little, and I would like to hear from others on the 
panel after Inspector Love. 

Does the definition catch too many people? Are 
you or the courts able to differentiate between 
people who are causing genuine distress to the 
community and people about whom there is a 
perception of antisocial behaviour? The definition 
is very wide, and I am concerned about whether 
its width is realistic in practice. 

Superintendent McKenzie: The aspects of 
antisocial behaviour that caused concern in the 
consultation were matters such as dog fouling, 
litter and abandoned vehicles. That surprised me. 
Although there are more obvious types of 
antisocial behaviour—such as drinking in the 
street and causing annoyance—those other 
aspects are certainly high on the public’s agenda. 

Stewart Stevenson: That is covered in another 
part of the bill. 

Superintendent McKenzie: The examples are 
part of antisocial behaviour, as it is defined. 

Stewart Stevenson: How often have you been 
to court over antisocial behaviour under the 
existing legislation? I wonder whether the sheriff or 
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others have been able to consider what the bill 
states in section 4(3): 

“the sheriff shall disregard any act or conduct of the 
specified person which that person shows was reasonable 
in the circumstances.” 

Have you seen that in operation under the current 
legislation on antisocial behaviour orders? 

Superintendent McKenzie: I was cited as a 
witness, although I did not appear, in an antisocial 
behaviour order application that concerned a 
neighbourly dispute in which a young individual 
was causing mayhem in a particular street. He 
failed to appear on two occasions and the sheriff 
made the order in his absence. 

Karen Byrne (North Maryhill Corridor 
Community Safety Forum): I am an area 
manager for a housing association. We have 
taken two serious cases of antisocial behaviour to 
court. The criteria that are used by the court and 
by us are that the behaviour has to be continuous 
and consistent as proof of evidence. That often 
means that the neighbours have to put up with a 
lot before we have sufficient evidence to get a 
decree or repossession. We did that in the two 
cases that I mentioned, because they were 
particularly serious, but it took us considerable 
time to get those decrees. 

Stewart Stevenson: Will you clarify that the 
behaviour has to be continuous and consistent? 
Please excuse my ignorance, but do those criteria 
come from the 1998 act? 

Karen Byrne: That is the advice that our 
solicitors have given us in the past—that in order 
to demonstrate that it is reasonable to evict 
someone, there must be a burden of proof that the 
behaviour was continuous and consistent. Those 
are the criteria that we use in our organisation. 

Stewart Stevenson: Later in our deliberations, I 
will ask the Executive this question: are such 
criteria generally applied? 

Karen Byrne: I imagine so. 

Tony Green: The general reaction that I get 
from the members of the community safety forum 
is that alarm and distress are subjective—what 
causes alarm and distress for an old person who 
lives alone in a street where kids play outside may 
well be different from what causes alarm and 
distress to somebody who is much younger. It 
could be argued that behaviour such as littering or 
failure to control dogs does not cause sufficiently 
high levels of alarm and distress to make it 
antisocial behaviour. However, if one asks 
someone to describe antisocial behaviour, they 
will give a long and personal list, which may well 
be made up of behaviours that cause gross 
inconvenience but not alarm or distress. There is a 
concern that the definition is not precise enough. 

Stewart Stevenson: Like you, the committee is 
considering the specific words, but are our 
philosophical concerns about the words that are 
used in the 1998 act—and which are repeated in 
the bill—a problem in practice? In your 
experience, does that wording work well enough, 
particularly given that sheriffs, in considering 
antisocial behaviour orders, must decide whether 
the person can show that what they were doing 
was reasonable in the circumstances? 

Tony Green: I do not have enough experience 
of how sheriffs deal with antisocial behaviour 
orders to answer that question. 

Stewart Stevenson: I have a couple of other 
points, which I will attempt to cover relatively 
quickly. 

The Executive has said that community planning 
will be the framework for tackling antisocial 
behaviour in local areas and that local authorities 
and the relevant police constable are the only 
bodies that will be under a statutory duty to be 
involved in community planning, although the 
Scottish ministers will have the power to direct 
registered social landlords to participate. Is that 
approach right or would you do things differently? 

Superintendent McKenzie: That is what we 
practise at present—our community planning 
strategy is up and running with North Lanarkshire 
Council. I am not in a position to comment on 
whether the approach is right. We have covered 
all the aspects, but it would benefit the system to 
include registered social landlords, because of the 
amount of housing stock that they control. 

Inspector Love: I am a great believer in 
community planning. We have introduced 
problem-solving policing in North Lanarkshire, 
which I oversee in the north of the area. In the 29 
years of my police service, I have been involved 
both in criminal investigation departments and in 
community policing, in Easterhouse, in a previous 
life, and now in North Lanarkshire. The way 
forward in dealing specifically with antisocial 
behaviour is to have police officers in the 
community. The police are a major player in the 
multi-agency approach, which also includes local 
authority departments and community groups. It is 
vital that the police try to deal with antisocial 
behaviour at the grass-roots level. 

We can talk about manning levels, resourcing 
and funding, but if we take a broad overview, the 
overriding comments that we get from many 
community groups are that they want to see police 
officers in the community dealing personally with 
issues at grass-roots level. It is great for people to 
get to know their community officer, to see his face 
and to be able to speak to him. That has been an 
ethos of policing since days gone by and that is 
the way that we should continue. I believe in that 
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process. Most community officers feel strongly that 
if they are given the time and resources to deal 
with and take ownership of problems, that is a 
great way forward and we will certainly go on with 
it. 

Stewart Stevenson: How many community 
officers do you have today and how many did you 
have, say, five years ago? 

10:15 
Superintendent McKenzie: We are working on 

the ethos that there should be one community 
police officer per ward. We have 18 wards in 
Cumbernauld; that has been the case for the four 
years that I have been there. The beats do not 
mirror the wards—there are problems with 
computer gazettorisation, or something like that—
but the ethos is to have one community police 
officer per ward. The officers work in pairs and 
take on two areas together. 

There are an additional two police officers in the 
town centre, which gives us a total of 20. That is 
quite a significant contribution and commitment to 
community policing. As an experiment, we have 
bolted on two other officers for public reassurance. 
We look to them to back up the community 
officers; if the community officers are having 
difficulty in their areas, the two additional officers 
augment the service until the problem is resolved. 

Stewart Stevenson: Does anyone else want to 
comment on community planning? 

Karen Byrne: I agree with what has just been 
said. However, I believe in a multi-agency 
approach in local communities. That has proved to 
be effective in our area and I think that that might 
be demonstrated across the board. Community 
police are the lynchpin, but having community 
officers for all the different agencies, working 
together, has proved to be effective in our area. 

Stewart Stevenson: I have a final question; the 
convener is being extremely tolerant with me. 

Are there any problems with information 
sharing? 

Karen Byrne: There have been in the past. 
However, in the Maryhill area we recently set up 
an information-sharing working group that includes 
all the housing providers in the area, the local 
police and any other agency that we think might 
be relevant. We exchange information about 
antisocial behaviour cases and other problems. 
The working group has started only in the past 
month or so, so it is early days, but it looks 
promising and we will be exchanging information a 
wee bit more freely. 

The problem in the past was that each agency 
had a different interpretation of data protection 

legislation. We had to go by our own advice and 
that made it difficult for us and the police to 
exchange information. Through the discussions 
that we have had during the past few months, we 
seem to be reaching a common agreement about 
the circumstances in which we can exchange 
information. 

Inspector Love: In North Lanarkshire, we 
continue to roll out the problem-solving policing 
aspect of community planning. Once any small 
problems have been ironed out, we hope to roll it 
out to the rest of Strathclyde police. Once an area 
inspector has been identified—there are six in 
North Lanarkshire—it is our duty to work with the 
other partners and groups to pull things together. 
Those groups include housing service managers 
and those who are in charge of antisocial 
behaviour task forces. We all get together, share 
information and act upon it. It is early days in 
North Lanarkshire, but problem-solving policing is 
proving to be successful and we will continue to 
build on it. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): What are your views on the bill’s proposals 
to extend the application of antisocial behaviour 
orders to those who are aged between 12 and 15? 
What experience do you have of the current 
antisocial behaviour orders? Do they work and are 
they a useful tool in the toolbox? 

Superintendent McKenzie: I have been 
working closely with the antisocial behaviour task 
force in North Lanarkshire, in a two-way process in 
which we recommend informally to the task force 
that it consider making an ASBO against a certain 
individual and the task force comes to us for 
evidence—in fact, it is obliged to do so when it 
applies for an ASBO. That is mainly how we are 
involved; we provide evidence so that the task 
force can apply for the ASBO. 

ASBOs are in their infancy and the restricting 
factor for us has been that they have been too 
confined and too parochial. People have had 
orders taken out against them that apply to only 
two streets in which they have been drinking in 
public, so they have just moved two streets further 
up. The order is so watered down that we cannot 
arrest such people. We discussed that problem 
with the antisocial behaviour task force, which 
hopes that future orders will encompass a larger 
geographical area. 

The system is in its infancy, but it is a useful tool 
to have in the toolbox. We have been involved in a 
big learning process, but it has certainly been 
positive. 

Cathie Craigie: What do you think about the 
extension of ASBOs to children aged between 12 
and 16? 
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Superintendent McKenzie: We once had to 
wait patiently for an individual to turn 16 before we 
could apply for an order, which probably was not 
right. I am comfortable with the extension of 
ASBOs to children from the age of 12, but we 
must ensure that orders that apply to children 
between the ages of 12 and 16 are made only in 
respect of the persistent offenders who cause 
alarm and distress in their neighbourhoods. I am in 
favour of lowering the age limit, if that is managed 
properly. It is ridiculous to have to wait for an 
individual to turn 16 before pursuing an ASBO. 

Inspector Love: There is a train of thought that 
an age limit of 12 might not be low enough. We 
get reports of children as young as eight who 
continually cause problems for the neighbourhood 
when they get out of school. We have frequently 
asked the age of children who are involved in 
complaints and been told that they are between 
eight and 18. 

In this country, the age of criminal responsibility 
is eight. That might seem a bit draconian, but if we 
can hold an eight-year-old responsible for 
committing a crime, perhaps there is some way of 
moving forward to make ASBOs applicable to 
children from the age of eight. I just throw that idea 
into the melting pot. After all, if a serious crime 
were committed by an eight-year-old, they would 
be charged and the case would be referred to the 
fiscal. 

Tony Green: Our view, it has to be said, is very 
different. If ASBOs are extended to children under 
16, there is a danger that we might create two 
parallel systems, with the children’s hearings 
system on the one hand and the ASBO system on 
the other. However, in Glasgow we are pioneering 
a restorative justice service for children from the 
age of eight, so we have disposals that can be put 
in place for children who might attract ASBOs in 
other areas. We certainly have anxieties about 
how effective ASBOs would be for children under 
16. If the extension goes ahead, it must apply only 
to cases at the high end of the scale of offending. 

Cathie Craigie: Could you expand on the 
alternatives to ASBOs that you are pioneering in 
Glasgow? Some people have a perception that 
antisocial behaviour is a huge problem in their 
communities, and that can be the case, but we 
know that the problem is probably caused by a 
minority of people—the same thing applies when 
the problems are caused by young people. Would 
you be concerned if an ASBO were made against 
only one person in that younger age group, or do 
you have concerns across the board about 
lowering the age limit? 

Tony Green: The concern is that action in 
relation to people who are under 16 must be seen 
in a wide context of need, support and 
supervision. In many ways, an ASBO is a blunt 

instrument. An example was given that showed 
that ASBOs may be geographically restricted. 
Antisocial behaviour is a major concern to our 
communities, but it is a major concern to young 
people as much as it is to other age groups. 
Young people often feel that the approach that is 
taken stigmatises them. 

Karen Byrne: I work for a housing association 
that welcomes the extension of the ability to apply 
for ASBOs to registered social landlords, because 
we could use that in some circumstances. Before, 
we had to go through the local authority and the 
procedures that we needed to follow to have the 
local authority solicitor apply for an ASBO were a 
bit problematic for us. We welcome the fact that 
we will be able to apply for an ASBO as another 
housing management tool. 

I agree with everything that Tony Green said, 
but an ASBO may be an appropriate tool in some 
specific and limited circumstances for very 
problematic individuals who are under 16. I do not 
object in principle to the extension to under-16s as 
an additional tool, but an ASBO would be applied 
for in a small minority of cases. As I said, in 
Glasgow, we would probably use other measures 
first. 

The Convener: I am interested in what has 
been said about having to wait until people are 16. 
I used to meet youngsters who stopped breaking 
into cars when they were 16 because new things 
would happen to them from that age, so they got 
their wee brothers to take over, because they were 
still under 16 and went only to the children’s panel. 
That is the streetwise view of the world that some 
youngsters take. 

You said that, if the measure were to be 
extended to the under-16s, it should apply only at 
the higher end of the scale for those who cause 
major problems. Do you not accept that in a world 
in which we do not have perfect choices, 
identifying youngsters who are causing problems 
for themselves, their community and other young 
people is better than moving on whole groups of 
youngsters, and that using an ASBO would make 
it possible to focus on the one youngster under 16 
who is generating many of the difficulties? 

ASBOs might operate as a preventive measure, 
because we would begin to engage with the young 
person when they were under 16 rather than 
waiting with bated breath for the police to deal with 
them when they were over 16, when more formal 
measures could be taken against them. In a world 
in which perfect choices are not available, do you 
not accept that that is a reasonable argument for 
extending the measure to under-16s? 

Tony Green: I agree that targeting individuals is 
a more successful way of dealing with the issue 
than dealing with groups that may contain those 
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individuals but which are not causing bother to the 
same level. 

Much as concern is felt about extending the 
application of ASBOs, if the balance of the 
decision is that that is the way in which things are 
going, we will follow that. We just put up the 
proviso that the situation must be handled with 
care and case by case. 

Stewart Stevenson: I will pick up on Mr Love’s 
observation that ASBOs could be appropriate for 
people as young as eight and on what is said in 
the written evidence from the Howard League for 
Penal Reform in Scotland—we will hear from that 
organisation in our second witness panel today. 
The Howard League focuses on the causes of 
antisocial behaviour by young children, such as 
“inadequate parenting, family disruption and poverty” 

and 
“constitutional, genetically based, problems: neurocognitive 
disorders such as developmental delays, learning 
disabilities and reading retardation, an undercontrolled 
temperament and hyperactivity.” 

It is clear that you were speaking from 
experience in relation to eight-year-olds. What 
view did others form as to the causes of problems 
associated with eight-year-olds and what do you 
think of what the Howard League said, in quoting 
scientific research, about the causes being more 
likely to lie in the list that it provided? 

Inspector Love: I certainly agree with what the 
Howard League is saying. The reason that I 
brought up the issue around eight-year-olds is that 
we frequently get complaints about children as 
young as eight causing problems. The antisocial 
behaviour order might well apply to some of them. 
There is no doubt that eight-year-olds and younger 
children suffer as a result of socioeconomic 
problems, bad parenting or peer pressure. I 
certainly agree that there are other reasons for 
antisocial behaviour. The question was asked 
whether we would be in favour of dropping the age 
limit from 16 to 12. If we have problems with a 12-
year-old, we might have problems with the same 
type of behaviour from an eight-year-old. 

10:30 
Stewart Stevenson: I just wondered whether 

you thought that ASBOs were the appropriate 
response, given that an eight-year-old is, 
presumably, prepubescent, so the causes of their 
behaviour are rather different from those that 
derive from puberty. I am sure that the Howard 
League will tell us that they are not. 

Inspector Love: I hear from some communities 
that eight-year-olds are involved in antisocial 
behaviour. We have to have further discussion on 
that. 

Stewart Stevenson: I accept that. 

Superintendent McKenzie: I am not particularly 
comfortable with taking the age limit below 12. In 
our consultation, the public were asked whether 
the age limit should be lowered to 12. You asked 
what the problems for policing are. The ASBO for 
which we had to wait related to a parenting 
problem. The parent took no cognisance of the 
misbehaviour until the ASBO was served when the 
offender was 16, which is when the individual’s 
attitude changed dramatically. 

Donald Gorrie (Central Scotland) (LD): I want 
to explore the practicalities of policing antisocial 
behaviour. I was interested in your description of 
your community police officers. At any time of day, 
what is the range between the highest number of 
police officers on the streets of Cumbernauld—on 
foot, in cars or on bicycles—and the lowest 
number? 

Superintendent McKenzie: Are you talking 
about police officers? 

Donald Gorrie: Yes. I am talking about police 
officers on the street in some way or other. What 
is the largest number, at your busiest time, and 
what is the smallest number? 

Superintendent McKenzie: We have 
considered that as a force—all Scottish police 
forces have carefully considered demand policing. 
The least demand tends to be after 3 o’clock in the 
morning at weekends and after 1 o’clock in the 
morning on weekdays. Policing is scaled up and 
down to respond to those levels appropriately. At 
weekends, the maximum number of officers is on 
the streets between 4 o’clock and 7 o’clock in the 
evening until 3 o’clock in the morning. Community 
police officers do day shifts and late shifts, but 
those are extended at weekends to take them to 1 
o’clock or 3 o’clock depending on the perceived 
demand. 

Donald Gorrie: I know that nobody ever thinks 
that they have enough resources, but given the 
nature of Cumbernauld—it is not the sort of place 
one can drive around, so one needs to be on 
foot—do you have enough people to deliver the 
community policing philosophy? 

Superintendent McKenzie: Our chief 
constable’s philosophy is that we should have, or 
strive for, one community police officer per ward, 
which we have just now. We have bolted on two 
specifically for the town centre and, as an 
experiment, two to back them up, for public 
reassurance. We are fairly comfortable with that 
level of community policing at this stage. 

You asked how we get about. We get about by a 
number of methods, helped by public sponsorship. 
Each of the officers has a pedal cycle. You are 
obviously very aware, sir, of the unique policing 
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challenges of Cumbernauld. The bicycles are 
essential to get about. 

Donald Gorrie: So the bicycles are paid for and 
maintained by the force or your benefactors. 

Superintendent McKenzie: Most of them are 
purchased by a matching of police funding and 
public sponsorship. Thereafter, they are 
maintained by the police. Equipment is provided 
by the police as well. 

Donald Gorrie: I want to move on to the 
dispersal of groups. Some groups cause serious 
trouble and obviously must be dealt with, but many 
groups of young people who are wandering about 
are not doing anything illegal, although they may 
cause alarm and distress to oversensitive people. 
How should we deal with that? You have 
established a good rapport with the community, 
but will that rapport be damaged if your constables 
spend a lot of time chasing groups of young 
people who are not really doing any harm? 

Superintendent McKenzie: We focus on an 
area of Cumbernauld called Carbrain. We have 
gone through a consultation process there and I 
have looked at the feedback from kids. Some say, 
“There are too many neds about”—forgive me for 
using the vernacular. Others say, “The police 
move us on far too often.” Obviously, there is a 
balance to be struck. 

Many of the kids who are hanging about mean 
no harm, but the mere fact of their number can be 
imposing and terrifying. We have to consider the 
public’s perceptions of those kids and the public’s 
tolerance levels. Our predominant aim is to speak 
to the kids, reason with them, and explain to them 
that they could gather at places and facilities 
elsewhere. 

Sergeant George Smith (Cumbernauld 
Police): Community officers are there to interact 
with the public. The superintendent touched on 
that and Mr Gorrie mentioned it too. That public 
can include people as young as eight or as old as 
80—people of all ages. In my experience in 
Cumbernauld and the surrounding areas, the 
community officers have a good rapport with all 
the local youths. It is not a case of kids saying, 
“Here’s the beat cops on their bikes. We’ll need to 
disappear.” They hang about and speak to the 
officers. We want to build relationships with them 
so that they have no fear of the police and do not 
feel that they have to move on as readily. 

Superintendent McKenzie: There is a distinct 
difference between policing such as that by 
community-based police officers and the policing 
that is necessary to respond to emergencies and 
serious crime. We are putting a lot of emphasis on 
community policing. 

Donald Gorrie: May I ask our friends from 

Glasgow for their views on dispersing law-abiding 
but troublesome groups? 

Tony Green: Part of what the community safety 
forums are doing is working with organisations 
such as culture and leisure services, youth 
services and street-work teams to establish 
dialogues with law-abiding kids who are on the 
streets. The streets are their youth club, as it were. 
The forums try to put together initiatives that will 
attract those young people away from particular 
locales. In some areas, youth shelters are being 
built that young people can call their own. We 
would prefer positive measures such as those to 
be used to provide an alternative for children, 
rather than the heavy-handed approach of simply 
moving them on. 

John Scott (Ayr) (Con): Part 4 of the bill 
proposes to give the police and the courts powers 
to seal off both residential and non-residential 
premises that have become a focus for antisocial 
or criminal activity. Some organisations believe 
that the power will have limited use as the 
problems could end up being moved to other 
areas. What are your views on that? 

Superintendent McKenzie: I had better pick up 
the baton on that one. 

Displacement is an issue in all aspects of 
policing. On youth displacement, I agree that we 
must consider providing options for young people. 
However, I do not understand exactly where you 
are coming from. Our reading of the provision is 
that it would allow us to deal with troublesome 
licensed premises, for example, which we would 
have the power to close down quite quickly. It will 
be necessary to apply to a sheriff, but people can 
appeal the decision and the order can be revoked. 
The power will be used sparingly, but it will be a 
useful tool should it be needed. 

John Scott: I presume that that might reflect the 
views of your colleagues. Do Karen Byrne or Tony 
Green have a view on the matter? 

Karen Byrne: We agree that the power of 
closure would be used sparingly, but that it would 
be a useful tool. I can think of houses that have 
been used for drug dealing or as drinking dens, 
where the tenant of the property is a vulnerable 
individual because of their age or because they 
have learning difficulties. People pick on such 
people and use their tenancies. It is often difficult 
to identify callers to the house. If we know who is 
coming and going, we can take action, but when 
we do not know who is coming and going and the 
situation is causing a lot of nuisance to 
neighbours, a closure order could be used to 
protect the resident and their neighbours. 

Superintendent McKenzie: I will again draw on 
experience in relation to residential properties. 
When it becomes necessary to take action against 
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a property under the circumstances that you are 
talking about without the full co-operation of the 
landlord—and sometimes even with it—the 
process is pedantic, which frustrates local 
residents. They cannot understand why the 
process is so slow. This power would help to 
rectify that. 

John Scott: It would perhaps focus the minds of 
landlords in particular if you had that power. 

Superintendent McKenzie: I am sure that it 
would. 

Patrick Harvie (Glasgow) (Green): I will take 
you back to dispersal. I am trying to get a handle 
on the situation that the Cumbernauld officers are 
dealing with. You seem to be comfortable that you 
have enough resources for community policing 
and that the officers are useful. How would you 
use the power of dispersal if you had it? Would 
you seek designated areas in which you could use 
the dispersal power? Are you experiencing 
situations in which you feel that you need that 
power? How do you respond to the statement in 
the Scottish Police Federation’s submission that it 
feels that the police do not have sufficient 
resources and that that is the problem rather than 
insufficient powers? The SPF states that if the 
police used the power of dispersal, they would end 
up overstretching their resources and being 
unable to use the powers. 

Inspector Love: We could all argue that there 
will never be enough resources—we hear that 
point regularly. We have to use the resources we 
have to the best of our ability. We would try to 
produce an action plan to arrange for the particular 
problem to be resolved and bring in resources to 
deal with it.  

We do that already. If we find a problem in a 
particular area of Cumbernauld, or in a particular 
ward, we will perhaps draft in other community 
officers for a short period of time to produce and 
carry out an action plan. They will assist their 
colleagues and we will try to resolve the problem. 
That will mean using the normal powers of 
dispersal, and we will either arrest for offences or 
encourage people not to remain in a particular 
place. That happens regularly. 

We put action plans into place regularly on a 
Friday or Saturday night. I am sure that that 
happens throughout Scottish police forces now 
that we have introduced the national intelligence 
model and carry out intelligence-led policing. We 
use our current powers of dispersal. 

At grass-roots level, we must bear in mind the 
fact that we are talking about police officers being 
able to interact with the community. As we have 
already identified, most folk will take a telling and 
will move off when things are pointed out to them. 
We must put the situation into perspective and 

bear in mind the fact that the vast majority of 
young people are decent young people. They may 
hang about areas and congregate in groups 
because there are few facilities in communities for 
them. That is the bigger issue that we must 
examine, instead of just policing and arresting 
people for committing disorder, because it is not 
always about that. We should consider other 
avenues. Troublemakers will be arrested, because 
local police officers will identify them and be able 
to take appropriate action. 

Patrick Harvie: In short, are you saying that the 
major difficulty is not a lack of a power to 
disperse? 

10:45 
Superintendent McKenzie: Cumbernauld has 

its unique policing challenges. I cannot speak for 
other areas, which may have problems that 
necessitate prohibition orders. However, I was 
asked by the people of Condorrat, which is a 
village with a main street that attracts its own 
problems, to back North Lanarkshire Council in 
bringing back loitering powers that we could 
utilise. North Lanarkshire Council and I felt that the 
powers at the time were sufficient to deal with the 
situation. We drew up an action plan and it has 
been successful. From my own experience, I feel 
that I do not need powers on loitering, but I 
reiterate that I would not preclude their use in 
other areas, where commanders might need the 
powers as a tool, which they might use 
infrequently, when the circumstances dictate. 

Patrick Harvie: Understood. Thank you. Do we 
have time to deal with fixed-penalty notices? 

The Convener: Briefly. 

Patrick Harvie: Another power that is proposed 
for the police is the issuing of fixed-penalty notices 
for noise, nuisance, fly tipping and low-level 
antisocial behaviour, which may coincide with 
what you described as gross inconvenience, 
rather than antisocial behaviour. What are the 
panel’s opinions on that? You may wish to touch 
on the perception of the police dispensing justice, 
rather than enforcing the law, and the use of 
wardens, if you find that relevant. 

Superintendent McKenzie: I will start off with 
fixed penalties. We have tackled disorder—and I 
am not talking about youth disorder; please do not 
think that I am focusing only on youth—violence 
and vandalism in a unique manner, in that we 
have legislation that prohibits people from drinking 
in public. We have spent a lot of time and 
resources clamping down on that. I am not 
singling out youth, because it is our experience 
that the majority of people who drink in public are 
in their 20s. It is a culture thing. We get noise 
when they drink outside and gross inconvenience, 
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litter when they smash their bottles or leave their 
cans behind, and the fear factor when elderly 
people have to walk past them. Once they are 
drunk, they will come out, cause more disorder 
and possibly wreck a car, and the situation may 
end in a violent assault. 

By clamping down on that, North Lanarkshire 
submitted more cases than the rest of the force 
last year, the impact of which was that the 
Procurator Fiscal Service struggled to cope with 
the number of cases. In general terms, a fiscal fine 
is applied in such situations. I would welcome a 
fixed penalty for behaviour such as drinking in 
public—if we are talking about a £30 fixed 
penalty—and a 150 per cent increase in the fine 
for non-payment, which could be recouped by 
warrantry if it was issued by the courts. I would 
welcome fixed penalties for that crime and other 
minor crimes, and I am sure that the force would 
be comfortable with it. 

Inspector Love: My understanding is that fixed 
penalties have been piloted in some forces down 
south, and the feedback is that they have cut 
down the number of hours that officers spend 
producing reports for the fiscal and other 
paperwork. That would have a positive effect on 
us, because it would allow us to have more 
officers on the streets for longer, as they would 
spend less time doing paperwork. 

John Scott: I ask George Smith how that would 
affect his role in dealing at the sharp end with 
young people on the streets and the bond of trust 
that he hopes to build with them. 

Sergeant Smith: The police will never lose their 
discretion, which plays a big part in community 
policing. My boss mentioned that he goes for 
fixed-penalty tickets for a variety of reasons. My 
community officers and I have spoken about them 
and we feel that they are probably the way forward 
for minor offences of a certain nature. The time 
that they would save means that we would be free 
to continue with other duties. We are talking about 
all police officers, not just community officers, 
because the problem is not unique to the 
community. The time that fixed-penalty tickets 
would save means that they would definitely be 
worth while. 

Superintendent McKenzie: I am sure that we 
could draw parallels with how the system for road 
traffic offences is administered; conditional offers 
of fixed penalties seem to have been administered 
successfully in that area. 

The Convener: I am interested in community 
trust. There is an issue about young people feeling 
that they can trust the police, but is there not also 
an issue about building trust in the community 
when people express concerns? I am not talking 
about trivial complaints and people who want to 

complain for no reason or who indulge themselves 
by complaining to the police—I confess that I have 
not come across many such people. Do 
community police officers think that they have a 
role to play in building that link as well as the link 
with the non-offending young people on the street 
who might feel that they are being targeted? 

Sergeant Smith: The officers feel that they are 
a link to the whole community, not just the 
offenders. With that in mind, they are in and out of 
the high schools and the primary schools every 
week and obviously they are in their areas when 
they are needed. 

The Convener: When someone reports a 
concern about antisocial behaviour, as opposed to 
a fear of it, do you have a system for going back to 
them and speaking to them about what you have 
done, which would build confidence and assure 
them that they are taken seriously when they voice 
concerns? 

Sergeant Smith: If someone reports an incident 
of an antisocial nature, that is passed to the 
community officer. Immediate police attendance 
will be afforded if necessary, but police attendance 
is often not afforded, because it is not required at 
the time. The incident might be part of a continuing 
problem that needs to be dealt with over a longer 
period and, if that is the case, it is passed 
automatically to the community officer, for their 
attention. If the case merits more police activity, 
that is what it receives. The officer concerned will 
contact the complainer by phone or will visit them 
and will see where that leads. 

John Scott: You spoke about visiting schools. If 
you saw low-level antisocial behaviour in a school 
playground, whose jurisdiction would that be in? 
Would you be able to hand out fixed-penalty fines 
in a school playground? 

The Convener: Only to the teachers. 

John Scott: I am only asking the question; I do 
not know the answer. 

Inspector Love: That would fall to the teachers. 
They have custody and charge of the children 
while they are at school and, initially, they would 
take responsibility for dealing with such behaviour. 
If the matter was of such a serious nature that they 
felt that they were unable to deal with it, they 
would bring in the police to deal with it. 

Superintendent McKenzie: I want to go back to 
the public confidence issue. It is of paramount 
importance that we gain the public’s confidence so 
that we can get community intelligence from them. 

Every subdivision has its own initiatives; an 
initiative that we have been running for a long time 
is to telephone people who have concerns—we 
use officers who are not fit for full operational 
duties. They telephone those people daily. It is a 
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matter of reassuring them that they will get the 
backup that they need. They are asked whether 
their problem is a recurring one and whether we 
need to consider some form of action plan. The 
feedback that we get from that is also in the police 
response, so there is a quality issue there as well. 
I have found that that contact with the public has 
definitely enhanced the confidence that they have 
had in us locally. 

Cathie Craigie: I want to move on to housing 
issues. The bill contains a proposal to give 
discretionary powers to local authorities to 
designate areas where private landlords would be 
required to be registered. It also seeks to give 
them the opportunity to impose sanctions on 
private landlords if they are not tackling an 
antisocial behaviour problem. In your experience, 
is antisocial behaviour a problem in the private 
rented sector? Do you have any tools that allow 
you to deal with it? 

Karen Byrne: I do not have much experience of 
the private rented sector, but I am aware that there 
are significant problems with antisocial behaviour 
in that sector. Registered social landlords and 
local authorities have policies and procedures in 
place to deal with antisocial behaviour and there 
are regulations. Therefore, various bodies ensure 
that they adhere to regulations, but the private 
rented sector does not appear to have such 
regulations. As a result, I welcome the proposals. 

The owner-occupier section of the community is 
another section with which we have significant 
problems in my area. Many properties in the area 
have been bought through the right to buy. Until 
ASBOs came into effect, we did not have any 
measures or sanctions at all to use if an owner-
occupier or residents in an owner-occupier’s 
property caused disturbances in the area or 
disturbed any of our tenants. At least now we have 
access to ASBOs in appropriate circumstances, 
but I definitely agree with the proposals for the 
private rented sector. 

Cathie Craigie: I am sure that I know what your 
views are, Superintendent McKenzie. Will you 
share them with other members? 

Superintendent McKenzie: Sure. My 
experience is not restricted to the area that I 
police, but there has certainly been a growing 
problem with private landlords in my area. I am not 
letting out any secrets by saying that the market is 
attracting unscrupulous individuals who try to 
launder the proceeds of crime through that market. 
Other unscrupulous individuals simply want to 
make money and do not necessarily want to 
launder the proceeds of crime. 

Dealing with such people can be difficult. We 
have probably focused on drug dealers who have 
managed to secure private sector property and 

whose money is paid through housing benefit. We 
have spent 10 months working closely with local 
communities to get an individual evicted from a 
property that he had no right to be in. The property 
was in the name of his allegedly estranged wife, 
who had secured it from a private landlord. The 
landlord was fearful of the expenses that would be 
involved in writing to them to quit, the appeals 
process and perhaps losing the case. If there was 
regulation and individuals did not meet the criteria, 
such inquiries could surely be short-circuited. It 
took 10 months to evict that person. He was an 
active drugs dealer and brought the local 
community down so much that house prices were 
affected and individuals vacated their houses 
without selling them. We have a growing problem 
in that respect. Therefore, I welcome the 
possibility that such individuals will be licensed 
and that there will be set criteria for how tenants 
should be dealt with. 

Cathie Craigie: The bill proposes giving powers 
to local authorities to designate areas. I know that 
you cannot speak for the whole of Scotland, but 
how would that affect levels of antisocial behaviour 
and crime in the Cumbernauld and Kilsyth area? 

Superintendent McKenzie: I suppose that if I 
were being pragmatic, I could name areas where I 
would like such powers to be given, but doing so 
would be unfair to them. I do not see why private 
landlords across the board should not have to face 
some form of licensing and meet the criteria that 
are proposed. 

Scott Barrie (Dunfermline West) (Lab): Part 9 
deals with parenting orders, which will be available 
for courts to introduce if parents are deemed to 
have failed to engage voluntarily with the 
appropriate support services. What are your views 
about parenting orders? Should they be 
welcomed? 

Superintendent McKenzie: Our opinions vary. 
Probably the best answer I can give is that, in 
some instances, there is evidence of poor quality 
parenting. 

Anything that could enhance the quality of 
parenting should probably be welcomed. The 
effect of some aspects of parenting orders might 
be dubious, in that fining people for their children’s 
misbehaviour could compound the factors that 
started the misbehaviour. However, we have to 
look at the quality of parenting. If there is some 
way in which we can deal with individuals where 
that quality falls below expectations so that that 
quality can be enhanced, that would have an 
impact on the children. Obviously, I would 
welcome that. 

Inspector Love: That is a good summation of 
our discussion on the subject. My view is that a lot 
of problems are down to bad parenting. Some 
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parents fail to discharge their duties and 
responsibilities. I am not sure about a parenting 
order, but we need something in place to bring 
such people to book and to get them to take on 
board their responsibilities in looking after the 
children they have brought into the world. 

11:00 
Sergeant Smith: My view is that such orders 

will give us a major headache or a major 
headache to families. The orders might work for a 
number of people, but I would say that they will not 
work for the bigger percentage. That is just my 
personal opinion. 

Scott Barrie: What would your solution be to 
the issue that was alluded to earlier and just now? 
How would you deal with the poor parenting that 
exists? 

Sergeant Smith: My fear is that if parents who 
do not comply are fined or given some other form 
of punishment, that will compound their problems. 
I do not think that that is the answer. There needs 
to be some other structure in place that will help 
them rather than hurt them. 

Scott Barrie: If, for parenting orders to work, we 
need some other structures and some other 
assistance, it is clear that appropriate services will 
need to be in place. I think everyone agrees that 
we do not have adequate services in place at the 
moment. What sort of services do you think are 
needed to make the measures effective? Do we 
need services on a compulsory basis, such as 
parenting orders, or on a voluntary basis, which 
might be the step before parenting orders? 

Superintendent McKenzie: There are areas in 
which parenting orders would perhaps be more 
effective. Truancy is one example. If the parents 
are not discharging their obligation to send their 
children to school, perhaps punitive measures 
could be imposed, such as fining the parents. 
Obviously, there is an education problem, in that 
some parents were not brought up particularly well 
themselves, so there may be an ignorance of what 
parenting is all about. Education is probably one of 
the most important support services that could be 
provided under parenting orders. 

Cathie Craigie: The bill would provide the 
opportunity to introduce community reparation 
orders, under which offenders between the ages 
of 12 and 21 would be required to make amends 
in some way within the community. What is your 
opinion on that proposal? Will it work? How will 
communities and the perpetrators of the crimes 
respond? 

Inspector Love: Responsible people in the 
community would like to see that happen. They 
would feel that the perpetrator was being made 

responsible for his actions and was being required 
to put something back into the local community. 
That could compound the community and build it 
up as a good community. We would probably 
subscribe to the view that the measure could bring 
the community together. People would know fine 
well that the matter had been pursued and had 
been dealt with. 

Community reparation orders could be viewed in 
a similar vein to restorative justice. The parties 
would be brought together to work out who is 
wrong and what must be done to resolve the 
matter. That resolution would then have to be 
carried out. The fact that it would be carried out 
would help to bring the communities together. That 
is the view that I hold. 

Cathie Craigie: The committee received some 
consultation responses that suggested that 
community reparation orders would stigmatise the 
individual offender within their community. How 
would you respond to that? 

Inspector Love: We have not had that sort of 
feedback from the people we speak to.  

We take the view that, if someone was writing 
graffiti, they would be found responsible for that. It 
is usually reasonably easy to detect, because 
people tend to scrawl their own names when they 
write graffiti. Most folk know who the offenders are 
anyway, but they may not have been brought to 
the notice of the police. I do not think that I would 
take such responses as a true reflection. I think 
that most people in the community would like to 
see their property restored or brought back up to 
scratch by the offender.  

Tony Green: Community safety forums support 
the measure very strongly. In general, we would 
like more reparation in disposals for the children’s 
hearings system, for example. We feel that the 
design of programmes should take account not 
only of reparative tasks but of mediation, to 
address the initial problems. The feedback that we 
seem to get through our consultations is that the 
stigmatisation of a victim or perpetrator within the 
community is unlikely to happen. It is seen as a 
much more supportive measure and a much more 
positive way of tackling antisocial behaviour.  

Campbell Martin (West of Scotland) (SNP): I 
have a question about restriction of liberty orders. 
The bill would extend the powers of courts to 
impose restriction of liberty orders on under-16s—
that is basically electronic tagging. The issue of 
antisocial behaviour generally provokes strong 
opinions on both sides, as does the issue of 
electronic tagging. In the north of my home town, 
Ardrossan, we have substantial antisocial 
behaviour problems, and one senior citizen to 
whom I spoke about electronic tagging said, “It’s 
not electronic tagging you need. It’s electronic 
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chairs.” I hope that he was joking, but I would like 
to hear your opinions on extending electronic 
tagging to under-16s.  

Sergeant Smith: I am a great believer in not 
punishing people on a monetary basis all the time 
or imprisoning them. I do not think that either of 
those punishments works particularly well in 
society. Electronic tagging, in my experience, does 
work—so much so that the people I have dealt 
with who have been tagged really understand 
what it is all about and what it is there for. If you 
were to apply electronic tagging to someone under 
16 for antisocial behaviour, I imagine that they 
would be of the same mind. They would know 
what it was for and why it was there.  

Superintendent McKenzie: Electronic tagging 
has really got to be used for the real recidivists, 
the people who are repeat offenders, and it can 
have an impact on them. There is a danger that, if 
it is more widespread, offenders will see it as a 
kind of trophy: it would be a real gang badge to 
say, “I’ve been tagged.” However, we know of a 
case in Cumbernauld in which electronic tagging 
has had a major impact on the individual involved. 
There is another case in Kilsyth where there is a 
bit of bravado and trophyism creeping in. Inspector 
Love can comment further on that individual. 

Inspector Love: I will not comment specifically 
on the individual, but I am interested in the idea of 
electronic tagging as a badge of honour. I made 
some inquiries regarding the tagging of offenders 
and spoke to representatives from a company that 
monitors tagging. They told me that the feedback 
throughout Scotland is particularly good. After the 
event, they do a survey of the persons who are 
tagged, and most of the people who have been 
tagged say that it has brought them closer to their 
families.  

I go along with the suggestion that it should be 
extended to under-16s, but I do not subscribe to 
the view that it is a badge of honour. I think that it 
is actually keeping offenders out the road. To a 
great extent, it keeps them away from the people 
with whom the tagging order says they should not 
associate. The orders may say that they must not 
associate with particular friends between certain 
times or in certain areas. Tagging is a worthwhile 
tool that we can use instead of fines or 
imprisonment. As George Smith said, tagging is 
an alternative that allows us to continue to monitor 
offenders in the community.  

Campbell Martin: There is a line of thought that 
someone who has been tagged might deliberately 
trigger the tag to draw attention to themselves. Do 
you have any evidence to suggest that that might 
be happening? 

Superintendent McKenzie: No, I am afraid that 
we do not have any such evidence. 

Campbell Martin: Do you have any opinions on 
electronic tagging? 

Tony Green: The community safety forum 
believes that tagging should be used as part of a 
package of measures; we would not support 
tagging for the under-16s on its own. Although we 
think that it would be valuable if it kept a child out 
of secure and residential accommodation, each 
case must be carefully assessed. After all, the 
home circumstances of the person involved might 
be such that tagging them would create more 
tensions and problems than it solved. As a result, 
although we support the measure, we have some 
reservations about it. 

John Scott: The Scottish Executive has told the 
committee that it plans to put an extra £65 million 
over two years into its antisocial behaviour 
strategy. Given all the measures and proposals in 
the bill, do you think that that is enough? 

Inspector Love: It is always difficult to talk 
about these matters in monetary terms. I would 
leave that question for another body to answer. 

John Scott: Nonetheless, we invite your 
opinions on the question. 

Superintendent McKenzie: It could be argued 
that the proposed legislation will in part be 
successful if it means that there are more officers 
on the street. Some might say that, as far as the 
police are concerned, the cake is not big enough; 
however, from a local perspective, I think that our 
slice should correlate with others’ slices. 

I do not imagine that the money that you have 
mentioned will be spent on policing. In any case, I 
do not want to comment on whether it is enough. 
All I can say is that if we throw financial resources 
at it, the proposed legislation might well be 
successful. 

Tony Green: The bill has many resource 
implications that must be met, but whether the £65 
million that you mention is sufficient is certainly 
outwith my area of knowledge. 

That said, if we are to reduce the level of 
antisocial behaviour, we need positive initiatives 
as well as the kind of reactive measures that the 
bill seeks to introduce. It is always very difficult to 
fund such initiatives. For example, we are aware 
that the level of antisocial behaviour in an area is 
directly proportional to the level of deprivation. As 
our area is one of the most deprived in Glasgow 
outwith a social inclusion partnership, we have 
found it extremely difficult to pull funding into it. As 
a result, I think that resources are required not just 
to implement the bill’s measures but to support 
current work to reduce antisocial behaviour 
through positive means. 

The Convener: Are you suggesting that the 
people who offend in our local communities are 
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deprived and disadvantaged, or do you accept the 
evidence that suggests that it is not necessarily 
the most deprived people who behave in an 
antisocial way? In fact, they are very often the first 
victims of such behaviour. 

Tony Green: I am sorry. Could you repeat that 
question? 

The Convener: You seem to be creating the 
impression that people who exhibit antisocial 
behaviour are disadvantaged and deprived. Are 
you saying that only disadvantaged and deprived 
people behave in such a way in communities? 

Tony Green: Not at all. However, there is a 
higher level of antisocial behaviour in 
disadvantaged areas than in other areas. 

The Convener: But it is equally the case that 
people in deprived and disadvantaged 
communities can be the first victims of antisocial 
behaviour. 

Tony Green: Indeed. If antisocial behaviour in a 
particular area is conducted by its residents, there 
will be a higher number of victims in that deprived 
area. 

The Convener: It could also be conducted by 
people who come into the community, not simply 
by the people in the community. 

Tony Green: Yes indeed. I am not trying to 
brand the people in more deprived areas as being 
more guilty of antisocial behaviour. The fact is that 
the level of antisocial behaviour is higher in those 
areas. 

John Scott: Did I pick you up correctly? Did you 
say that in SIP areas it is relatively easy to 
channel funds towards proactively addressing a 
problem but that doing so in non-SIP areas is 
sometimes more difficult because the structure 
does not exist? 

Tony Green: You will have to shift down on both 
aspects. It is not easy to secure money for 
initiatives in SIP areas, but it is a damn sight more 
difficult to do so in non-SIP areas. 

The Convener: I think that we have drifted 
slightly over our time, but we are considering 
some major issues. I thank the witnesses for their 
evidence and appreciate their attendance this 
morning. We are more than happy to hear from 
them if they want to expand on particular points or 
raise other issues in writing. I suspend the meeting 
for two minutes. 

11:15 
Meeting suspended. 

11:22 
On resuming— 

The Convener: I call the meeting back to order. 
We are running slightly late. I apologise for that, 
but I am sure everyone appreciates that it is for 
the best of reasons. 

I welcome our second panel of witnesses. From 
the Scottish Consortium on Crime and Criminal 
Justice we have Dr Sula Wolff, who is a member 
of the Howard League for Penal Reform, and 
Maggie Mellon, who is head of public policy at 
NCH Scotland. From Victim Support Scotland, we 
have Neil Paterson, who is the director of 
operations, and Barry Jackson, who is the policy 
officer. We are grateful to the witnesses for the 
written submissions that they made available to us 
before the meeting. As we have those 
submissions, it is not necessary for the witnesses 
to make opening statements, but if any of them felt 
compelled to do so, I would give them that 
opportunity. 

I will kick off the questioning. I ask you to 
comment on the “unprecedented consultation”. Do 
you regard the consultation as effective? Also, I 
note that, in its written evidence, the Scottish 
Consortium on Crime and Criminal Justice says: 

“In Scotland we are fortunate to have a system in place 
for dealing with the young that has worked, is humane, and 
has not increased the rates of offending.” 

How do you square that with the strong views that 
have been expressed in the pre-legislative 
consultation, by MSPs’ constituents and by Victim 
Support Scotland, which reports that three 
quarters of offences might not even be reported? 
We can dispute how we solve those problems, but 
you suggest that the serious problem that some of 
our communities have highlighted does not exist. 

Maggie Mellon (Scottish Consortium on 
Crime and Criminal Justice): We acknowledge 
that a problem exists, but the problem of 
unreported offences in communities is common to 
England and other jurisdictions in which criminal 
offences are recorded. Our point is therefore that 
offending by young people in Scotland is no higher 
than recorded offending in England and Wales; it 
is much the same. Indeed, it has been lower over 
the years and remains so. We are saying not that 
there is no unrecorded offending, or that there are 
no young people who are not proceeded against 
or caught, but that, on recorded offences, Scotland 
is in a better position than other countries in the— 

The Convener: However, the substantial point 
is that while there might be a dispute over the 
solutions to the problems, a lot of people would 
say that the system is not working. For young 
people’s offending, there is a sense among our 
community leaders in our local communities that 
there are not consequences to that. 
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Maggie Mellon: We are among the 
organisations that have said for a long time that 
the system is not working because it is not 
resourced. There is nothing wrong with the system 
itself. In fact, the Scottish legislation on children is 
potentially world beating. For a huge number of 
years, we have argued that the system is not 
working because it is under-resourced. It has not 
been able to move to deal with some of the 
problems of the time. Panel members themselves 
have said for a long time that they do not have the 
disposals or resources that they need. 

The Convener: However, your written evidence 
says that the system has worked and is working. 

Maggie Mellon: It is working as a legal system. 
The proposed legislation would be just another 
legal system. Our argument is that creating more 
laws will not solve a problem that is created by the 
under-resourcing of the strategies that are needed 
to solve the problem. 

The Convener: So you accept that the current 
system is not working? 

Maggie Mellon: You need to make a distinction 
between a system per se and how it is resourced. 
We would say that the system is certainly not 
resourced to work. It has been under-resourced. 
However, the system itself has absolutely no flaws 
in it. The system is absolutely able to cope with all 
the problems that are identified in the antisocial 
behaviour proposals. 

Dr Sula Wolff (Scottish Consortium on Crime 
and Criminal Justice): Not just the reported 
crime figures have been going down; the figures in 
the Scottish crime survey, which deals with crime 
that is experienced by victims and which includes 
reported and unreported crime, have also been 
going down. I accept that there is a great 
discrepancy between the actual crime figures over 
recent years and public perception of crime. Public 
perception, particularly in deprived areas, is that 
crime is rising. People are increasingly afraid. 
There is also evidence of that from community 
surveys. 

One possible reason for that is that the 
population is aging. Older people are more afraid 
of crime than younger people. Another reason is 
that the public media, especially the press, take 
great care to publicise fears of crime and to make 
large stories about crime. We have to accept that 
there is a great difference between the public 
perception of crime and actual crime rates. 

Neil Paterson (Victim Support Scotland): Let 
me pick up on a couple of points that have been 
made by fellow witnesses. I hear what Dr Wolff is 
saying about the perceptions of crime in relation to 
the actuality. To an extent, I concur that the fear of 
crime is perhaps not directly linked to the reported 
crime figures, which we know are coming down, 

but there is another issue. The incidence of crime 
remains high, particularly in deprived communities, 
so people’s fears are not necessarily unrealistic. 
Their fears are based on things that are happening 
in the communities in which they live. One thing 
that the extensive consultation on the bill showed 
was that those feelings are held very strongly by 
people in communities throughout Scotland. From 
the work that we do in those communities, it is 
clear that those issues are of significant concern to 
people throughout the country. 

I want to make another point about the 
adaptability of the legislation and systems that are 
in place to deal with young offenders. We are and 
will remain on the record as saying that we are 
confident that the children’s hearings system is the 
best locus to deal with children who offend—
although people who work within the system 
consistently report to us that it is under-resourced. 
However, a significant adaptation that could be 
made that would improve the workings and 
efficiency of the system would be to provide 
greater engagement with victims of young 
offending to explain to them how the system works 
and to give them a limited degree of information 
about what is happening in their case. 

Some members may be aware of the pilot that is 
taking place in central Scotland, which, I hope, 
might be the way forward in developing and 
enhancing the system. 

The Convener: Has the issue been raised by 
the press? 

Neil Paterson: There is no doubt but that the 
press spends a lot of time flagging up crime 
issues, although I am slightly sceptical about 
whether that has the influence that some people 
say it has. Our people who work in communities 
would say that the press reflects the actuality and 
people’s concerns and does not necessarily lead 
opinion. However, I appreciate that it is difficult to 
show that scientifically. 

11:30 
Stewart Stevenson: Maggie Mellon said that 

existing measures can deal “absolutely” with the 
problems. Was she saying that the powers on 
housing and landlords and those in other parts of 
the bill would be an unnecessary extension of the 
legal system? Was the comment about the whole 
bill? 

Maggie Mellon: No. I was talking specifically 
about the measures on children and young 
people.  

Stewart Stevenson: Are the witnesses content 
with the definition of antisocial behaviour in the bill, 
which, in essence, is the one that is used in the 
1998 act, which introduced antisocial behaviour 
orders? Antisocial behaviour is defined as being 
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when a person 
“acts in a manner that causes or is likely to cause alarm, 
distress, nuisance or annoyance”. 

Are you content with that definition and do you 
have experience on which you can draw to inform 
your view on it? 

Maggie Mellon: The consortium’s written 
evidence drew attention to the lack of a 
reasonableness test in deciding whether 
behaviour is antisocial. Given that behaviour 
affects people in different ways, it is wrong to use 
as a definition of antisocial behaviour, behaviour 
that causes or may cause distress, without 
including the reasonable person test. 

Stewart Stevenson: Are you unsatisfied by 
section 4(3), which states: 

“the sheriff shall disregard any act or conduct of the 
specified person which that person shows was reasonable 
in the circumstances”? 

That provision is also in the 1998 act. 

Maggie Mellon: One experience that might help 
to illustrate the problem comes from our service 
for families who have been evicted or who are 
threatened with eviction for antisocial behaviour 
under existing legislation. They are the kind of 
families and children and young people who will 
be affected by the bill. On one occasion, we found 
that a woman who had been evicted, along with 
her three children, by the council for antisocial 
behaviour suffered from a psychiatric illness that 
had a sudden onset. The difficulty was that her 
behaviour could be called antisocial because she 
annoyed her neighbours, her children were 
running wild and she was up at 3 or 4 o’clock in 
the morning playing loud music. She turned out to 
be suffering from a psychiatric illness, which was 
quickly treated, after which she had to pick up the 
pieces of her life. That woman could not prove to 
the sheriff that her behaviour was reasonable—it 
clearly was not—but most people would say that it 
was not reasonable to evict her. 

Stewart Stevenson: It is valuable that you have 
mentioned a specific case. You say that the 
sheriff, in considering the phrase, 
“reasonable in the circumstances”, 

which is used in the 1998 act and has been 
carried into the bill, disregarded evidence that had 
been given to him of the psychiatric condition of 
the person. 

Maggie Mellon: No evidence was led to that 
effect because the housing officers who took the 
action merely noted the person’s behaviour and 
brought evidence about it. No psychiatric 
assessment had been carried out. That is why we 
say that the children’s hearings system is the best 
way in which to deal with concerns about children 

and young people’s behaviour. As the hearings 
are multi-agency and would call for such reports, 
action would not be taken on the basis of limited 
evidence. 

Stewart Stevenson: I do not want you to 
comment about specific individuals, as there might 
be dangers in that, but did the person who was 
being evicted have legal representation? 

Maggie Mellon: I do not have enough detailed 
information about the case to be able to tell you 
that. 

Stewart Stevenson: Surely it would have been 
the duty of the legal representative to ensure that 
the evidence was placed before the court? Clearly, 
a sheriff cannot make a determination that is 
based on information that he does not have. 

Maggie Mellon: Your comment reflects the 
inadequacy of the court system in dealing with 
complex social problems and behaviours. Courts 
deal with crime and punishment in an adversarial 
system. The Kilbrandon committee recommended 
that we move away from such a system when we 
deal with children and difficult behaviours that 
stem from a complex range of reasons and 
personal situations. The courts are a blunt 
instrument when it comes to dealing with such 
matters. Lawyers might be duty solicitors who 
have not been fully informed about the case and 
the proceedings can take far too long. When 
people’s behaviour is disturbing and dangerous to 
themselves or to other people, we need a proper 
assessment and an informed response as quickly 
as possible. Overburdened courts cannot respond 
in that way. 

Stewart Stevenson: I suspect that colleagues 
will return to the matter. 

The Executive is pointing towards community 
planning as a framework for developing strategies 
for tackling antisocial behaviour, but only the 
relevant police constable and the local authority 
will have a statutory duty to be involved in that 
process. Will that be sufficient? 

Dr Wolff: I presume that the involvement of the 
local authority would mean that directors of social 
work and education officers were included in the 
process. 

Stewart Stevenson: I do not wish to mislead 
you by being over-prescriptive, and I assume that 
that would be the case, given that those officers 
are part of the local authority. 

Dr Wolff: If those people are included, that 
would be acceptable. 

Stewart Stevenson: Do you have any evidence 
that information sharing—or the lack of it—is 
causing problems in dealing with antisocial 
behaviour? 
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Maggie Mellon: I have drawn attention to one 
example and now I will give another. An evaluation 
of the Dundee families project found the service to 
be very useful in helping parents to regain control 
of their children or to get them out of care to be 
managed in the community. Neighbour 
evaluations of the service were also positive. 
However, the evaluation showed that the families 
concerned suffered from very poor health and that 
children had bad educational experiences as a 
result of moving around. It is not a helpful way 
forward if the only body that is tackling antisocial 
behaviour is the housing department, which deals 
with the problem by taking action against or 
evicting people. Dundee City Council therefore 
involved us—a child welfare agency—to bring 
together the different aspects of families’ 
situations. However, that is a very unusual 
approach in Scotland. To regard such situations 
only through the prism of antisocial behaviour, and 
to make decisions and act on them only in that 
context, is a limited way of tackling complex and 
wide-ranging problems. 

Dr Wolff: The children’s hearings system offers 
an excellent forum for the interchange of 
information among the different agencies that are 
involved with individual young people and their 
families. I do not know what mechanisms exist for 
the interchange of information about adults who do 
not have children in the hearings system, but I 
imagine that information sharing in such cases is 
less formalised and perhaps more deficient. 

The Convener: Does not the example that 
Maggie Mellon gave indicate a failure of the 
judicial system to hear all the evidence, rather 
than explain why the children’s hearings system is 
good? Presumably, even if the adult had no 
children, it would be unfortunate, to say the least, 
were their mental health not taken into account. 
Do you agree that, in some circumstances, if a 
housing officer moved for an eviction, that might 
pull out into the open difficulties that might not 
previously have been confronted by anyone? Do 
you agree that the test then becomes people’s 
capacity to deal with what has been causing the 
problem, and that it is not a matter of saying that 
we should not move against anybody in case they 
have a mental health problem?  

Maggie Mellon: That is absolutely right. If a 
housing officer is called in because of a neighbour 
dispute, and if they discover other situations or 
problems—such as alcoholism, mental illness, 
prostitution, child abuse or simply poverty—in the 
course of gathering their information, we would 
like there to be multi-agency assessment and an 
action plan. It is not a question whether people 
can pick up such issues; it is a matter of what to 
do with them. The courts represent a very poor 
way of proceeding.  

The Convener: If it could be a trigger in the way 
that you suggest, and if it peeled off all the people 
who had the difficulties that you have identified, 
would there ever be a role for an antisocial 
behaviour order for someone who did not have 
those difficulties? 

Maggie Mellon: If the people concerned are 
being a nuisance or a danger to others, they are 
probably committing one of a range of offences. I 
do not know of any situation that has been 
described as antisocial behaviour that is not 
probably a crime in itself. For example, there is 
behaviour liable to cause a breach of the peace, 
menacing behaviour and being drunk and 
disorderly. I am not quite sure what constitutes 
antisocial behaviour that is not already an offence. 
I am not sure that that has been well established.  

The Convener: Sometimes, a pattern of 
behaviour is not identified in court, despite the fact 
that it has been causing problems. The most 
obvious example of that is in cases in which 
women have been harassed: although individual 
breaches of the peace might not seem to be very 
significant, they tell a different story if they are 
taken together.  

Maggie Mellon: That might be the case but, if 
such behaviour was just presented as antisocial 
behaviour, I do not know how seriously it would be 
treated.  

Barry Jackson (Victim Support Scotland): My 
impression is that an antisocial behaviour order 
would very much address the persistent nature of 
the behaviour. Persistent behaviour in itself can 
heighten the impact on the victim who suffers from 
it. The alarm or distress caused can depend on a 
range of individual circumstances and is difficult to 
pin down. However, repeat or multiple 
victimisation can heighten the impact. An order 
that prohibits certain conduct will include the 
persistent nature of the conduct. We hope that 
such orders will tie up the understanding that a 
range of steps have to be taken to protect victims 
who are suffering as a result of that conduct. 

Patrick Harvie: I have a few questions about 
the perception of crime. There has already been 
some discussion about the gap between people’s 
fear of crime and the reality, and I do not want to 
tread over old ground. Will you expand on 
people’s perceptions of different crimes, what 
behaviour should be considered to be antisocial 
and the various perceptions that people have of 
that term? Will you also expand on the role of the 
media? Can the persistent, simplistic and stylised 
portrayal of crime in the media—whether accurate 
or inaccurate—affect people’s perception of one 
another in communities and streets in a way that 
distorts reality? 
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11:45 
Maggie Mellon: That is a big question. In 

relation to people’s views of one another, we are 
concerned about the portrayal of young people, 
particularly groups of young men. One of the 
pictures in “Putting our communities first” is of 
some young people chatting to one another on the 
pavement outside, while inside there is a trembling 
elderly lady. The young people were doing nothing 
that should have given rise to alarm. That is bad 
for young people. It is not just that they are being 
unfairly portrayed as threatening when two or 
more of them are gathered together and wearing 
hoodies; it is bad for their self-image. They are 
treated aggressively, for example by being put out 
of shops. My nephews have gone into shops with 
the pocket money that they have earned to buy 
Christmas presents only to be summarily ejected. 
Such incidents cannot be good for young people 
and they are not good for older people, either. A 
lot of intergenerational work could be done and 
younger people could be an enormous boon to 
older people. They could help to look after their 
houses, or guard them when they are coming back 
from the shops with their pension and their 
shopping, but they are never asked to do that. 
They are always seen as a threat. 

Patrick Harvie: Are you arguing that if young 
people perceive themselves to be a threat to 
others, they might play that role? The fear of them 
can feed the problem. 

Maggie Mellon: They might start acting like 
that. Adults are now much more afraid to intervene 
in situations involving young people and that is a 
shame. It happens partly because they get cheek 
from young people, but there is also a feeling that 
someone else should be responsible. It is shame 
that adults no longer feel able to intercede or 
intervene in a helpful way with young people and 
explain to them why it is not a good idea to be 
throwing things off the top of a 15ft wall, for 
example. Adults just stand back and allow 
behaviour to go beyond the bounds that it should. 

Patrick Harvie: Is there anything in the bill that 
addresses the roots of the problems that you have 
identified? 

Maggie Mellon: No. The bill addresses the real 
problems of social disorder, communities without 
hope and people in despair, but the remedies that 
it proposes are simplistic and do not fit with 
existing legislation. The bill is a series of legislative 
proposals that are not resourced and which are in 
conflict with a lot of established legislation that is 
based on research into what works. 

Neil Paterson: It is unfortunate that the debate 
on the bill and on antisocial behaviour appears to 
have been tagged on to issues relating to young 
people. Our experience does not tally up with that; 

antisocial behaviour problems are spread more 
widely than just one particular group of the 
population. The debate has not been helpful and 
the media has had a role in that. 

The issues that were raised during the 
consultation that took place in the summer chime 
with the experiences of some of our people on the 
ground. It would be somewhat patronising to say 
that the media are leading people to conclusions 
that are not based on experience, as that is 
probably not the case. 

Barry Jackson: It is my understanding that a 
breach of an antisocial behaviour order by a young 
person would be referred back to the children’s 
hearings system, in which case the sanction would 
be in the child’s best interests.  

Maggie Mellon: On that point, we would say 
that children’s hearings would be a much quicker 
solution. To get to a children’s hearing for a 
breach, the child would have had to go to court 
several times. We know that that gives children 
very mixed messages because, by the time their 
case is heard, they are well distanced from their 
behaviour. At the moment, if the child admits the 
grounds for the referral, the hearing can move 
straight to disposal; it goes to court only if the child 
does not admit those grounds. The proposal in the 
bill would involve taking children to court and 
imposing perhaps two or three hearings on them, 
which could mean a gap of between nine months 
and a year before the child gets to a children’s 
hearing for a breach. 

It is possible to go straight to a children’s 
hearing for antisocial behaviour, because that is 
already a ground for referral to a children’s 
hearing; new legislation is not necessary. There is 
a whole range of reasons for referral that are not 
criminal—for example, a child who is beyond 
parental control. That is the beauty of the hearings 
system—it is not necessary for a crime to have 
been committed, only for there to be concern 
about the child. If the grounds for referral were 
admitted, one could go straight to a hearing and 
then straight into a compulsory supervision order, 
which would have the same effect as an ASBO. 
The hearing could impose any conditions that it 
wanted to—for example, that the child should not 
be in a shopping mall at 10 o’clock at night, or 
should not go out with particular friends. All those 
things could be part of a supervision order. 

John Scott: I want to take you back to what you 
said a moment ago. You are very negative about 
the proposals in the bill. You are saying that, 
essentially, the only reason why existing 
legislation is not working is because it is under-
resourced. Given the tenor of what you have just 
said, can you suggest some positive additions to 
the bill? 

Maggie Mellon: A useful addition to the bill 
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might be an amendment to the effect that orders—
or any of the remedies—would not be granted 
unless it could be established that the person had 
been offered services or a structure to their life 
that that they were refusing unreasonably. 

The children’s hearings system was established 
in the early 1970s. At that time, the rate of child 
poverty was one in 10; the rate in Scotland is now 
one in three. We know that the problem is 
sometimes not what happens at the hearing, but 
why the situation resulted in a hearing. Although a 
family might have been in need of, and might have 
asked for, help for years, nothing happens until the 
critical stages are reached. It would be useful if the 
bill said that no parent who is tearing their hair out 
and who does not know what to do should be 
banging on doors—whether those of the police, 
social work or education—to ask for help and not 
getting it. A useful approach would be to ensure 
that no order was granted unless there was clear 
evidence that people had not sought help or had 
refused to accept it when it was offered. 

The Convener: I want to ask about adults who 
stand back. Do you accept that, to some extent, 
that is learned behaviour and that, because people 
have intervened, there have been consequences, 
such as slashed tyres, broken windows and 
harassment of their youngsters when they go out 
on the street? That involves the targeting not just 
of elderly people, but of young families. Do you 
accept that we are talking not just about a fear, but 
about a reality, which affects behaviour? 

Secondly, there is the question of why people 
are concerned, about which Victim Support might 
have something to say. In my constituency, there 
are meetings on the subject, at the most notable of 
which more than 1,000 people turned up, even 
though the meetings are not publicised in the 
press and the press do not attend. Why do you 
think that people come to those meetings, when 
interest in them has not been generated 
anywhere? They want to talk about the problems 
reasonably; they do not want to lynch anyone. 
Those meetings are about what communities are 
saying, rather than what people are telling them to 
say. 

Maggie Mellon: I acknowledge that there are 
problems. I have gone to such meetings to discuss 
the problem of local teenagers and children who 
are out of control and who do not have things to 
do. I am a member of the public who goes to 
community meetings, although I did not go to the 
one to which you referred. I know that there is a 
problem. I have friends who have had their houses 
or their cars targeted because they have taken 
action or complained about some children’s 
behaviour. My point is that such social problems 
and intergenerational conflict to do with young 
people who are out of control are not amenable to 

simple solutions, such as a new piece of 
legislation that has some orders attached to it. 
Such problems are amenable to resourcing—we 
need to put in some resources rather than treat 
the police as the front line for ending social 
conflict. We must take much more social 
responsibility and help people to take more control 
in their communities. 

Donald Gorrie: What positive suggestions do 
you want to make? In your written evidence, you 
refer to measures such as acceptable behaviour 
contracts and formal warning notices. If the 
organisations that you represent were drafting 
amendments to the bill, what positive measures 
would they include in it? What measures would 
you take out? 

Dr Wolff: I will be a little oblique, if I may. I want 
to pick up a point that was made earlier. In the 
draft bill, the distinction is not very clear between 
measures that are to be taken against adults who 
are guilty of antisocial behaviour and measures 
that are to be taken against children. One must be 
terribly careful in relation to children. All the 
proposed measures should work and should not 
make matters worse. Children are developing 
people—they have a future before them and are 
open to change. There is considerable room for 
more positive interventions. 

The introduction of the children’s hearings 
system was an extraordinary event in this country. 
It makes Scotland quite different from England and 
Wales and has been found to work. Although it is 
an informal and humane system, rather than a 
punitive system, delinquency rates among the 
young have not risen. I accept that the problem is 
very bad in some areas and that some 
communities suffer greatly from the effects of 
antisocial behaviour in the young. However, surely 
the committee will accept that when measures are 
introduced they should have a chance to work. 

It has been established that criminalising 
children perpetuates antisocial behaviour. 
Warnings and coercion do not work. Children have 
already been coerced and warned—by their 
parents at home, by their schools and by their 
local communities. It is known that the very small 
proportion of seriously, chronically disturbed and 
antisocial children cannot respond to coercive 
measures. A great deal of largely Government-
funded research has demonstrated that. There 
have been long-term studies of children who were 
antisocial and were exposed to different life 
circumstances and interventions. There is also the 
experience of voluntary agencies, which all agree 
that criminalising the young does not work. We 
need to strengthen the current system and to put 
positive resources into it, so that it can work more 
effectively. 

Maggie Mellon: The committee may be 

 

450



255  3 DECEMBER 2003  256 

interested in hearing which positive measures we 
would like to be added to youth work. I have very 
little knowledge of this issue, but I know that in 
Norway a scheme called the youth police has 
been piloted. The youth police are not police—
they do not have powers of arrest. The scheme 
involves investment in youth work. It is an attempt 
to respond directly to issues of concern, including 
concerns expressed by young people. For 
example, young people may enlist the help of the 
youth police when they are frightened to go home 
from school, when gangs are forming and when 
they are being bullied and attacked. Shopkeepers 
can say to the youth police, “There is this gang of 
kids that comes every day. They are like a swarm 
of locusts and half of my things go out of the shop, 
but I am scared of checking them.” The scheme is 
a form of youth work, but it is targeted at problem 
areas. Such resources might be useful and might 
help communities to feel that a response exists 
apart from the police. The police are in a very bad 
situation, as they must arrest people or move them 
on. Some police do really well on the community 
policing side, but such a scheme would be an 
added resource. Examples of positive approaches 
would be considering what youth work provision 
does and how it could defuse tensions in 
communities, identifying the young people who are 
the real problem and separating other young 
people from them and giving them other things to 
do. 

12:00 
Neil Paterson: I just want to concur with a 

couple of points that have been made. One relates 
to the reasons why crime is not reported. We 
began our evidence this morning by talking about 
the incidence of unreported crime; it might be 
going down, but it is still significant. The primary 
reason why people do not report crime is that they 
are afraid to do so—there is a lot of evidence on 
that. Any strategy to deal with antisocial behaviour 
will have to get to grips with why people do not 
report crime and how we can engage people so 
that they have the confidence in the system to 
bring crime to the attention of the authorities. I was 
fascinated to hear the convener’s points about the 
meetings in her constituency, because I am sure 
that some of the issues that were talked about 
there relate to why people do not report crime. 

It is not too strong a point to make to say that 
many communities in Scotland have lost 
confidence in the system. Although I am confident 
that the children’s hearings system is a valuable 
way of dealing with young people who offend, I am 
not sure that that confidence is shared in 
communities throughout the country. It is 
incumbent on all those who work in the system—I 
include myself—to ensure that people understand 
how it works. The system is rather opaque at the 

moment and that does not help people to 
understand it and feel confident about what is 
being done. 

Stewart Stevenson: Under the existing 
legislation are victims informed adequately about 
when an ASBO has been taken out and its 
content? Do they think that the provisions of the 
bill are adequate in that regard? 

Barry Jackson: In speaking to area services, I 
get the impression that victims’ perception of 
ASBOs is that they are rarely used in some 
authority areas, although that is not a consistent 
view, because we know that in other areas they 
are well used. The overall perception is that they 
are rarely used or are difficult to obtain. I noticed 
that in the bill there is no formal notification 
procedure to make victims aware that an order 
has been served. 

Stewart Stevenson: That is exactly my point. 
We have had the Crime and Disorder Act since 
1998, which similarly makes no such provision. Is 
there practical experience of victims being 
unaware that an ASBO that relates to behaviour to 
which they have been subjected has been served, 
or of their being unaware of what the order does in 
the way of restricting the perpetrator of the 
behaviour? 

Neil Paterson: The one-word answer is yes.  

Stewart Stevenson: Will you be specific? How 
widespread are such situations? Are they the 
exception or is it the generality that people do not 
know? 

Neil Paterson: I apologise for the fact that I 
cannot be more specific than that. We are aware 
that there are instances of good practice in certain 
areas, such as Falkirk or Cumbernauld where 
there is a constructive partnership between the 
police, the housing authority and organisations 
such as ours to deal with antisocial behaviour. 
Good interagency communication systems have 
been developed to deal with a raft of issues. 

Stewart Stevenson: Can I interrupt you? I 
understand that. I am thinking about the 
individuals who have been subjected to the 
behaviour rather than whether the agencies are 
working well. 

Neil Paterson: I was just going to come to that 
point. Those agencies have worked out 
mechanisms by which individuals will be informed 
of the issues that they need to know about. 

The critical point in the bill is the statutory duty 
on local authorities to put in place a plan to deal 
with antisocial behaviour. We urge strongly that it 
needs to be stated formally that in cases such as 
the incidents that you have described authorities 
should ensure formally that victims are notified of 
the conditions of the order. The order is rather 
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meaningless if that information is not conveyed to 
the victim. 

Cathie Craigie: I will move on to the dispersal of 
groups. My questions are for Victim Support 
Scotland. There has been support for the proposal 
from communities throughout the country, but 
some organisations have voiced concern that if 
the proposal goes ahead, it could be used to deal 
with perceived behaviour problems—Maggie 
Mellon talked about a few young people gathering 
on the pavement—rather than actual behaviour 
problems. What is your view on that? 

Neil Paterson: I will lead off and my colleague 
will comment after me. 

It would be unfortunate if the power were to be 
used inappropriately. We spoke about the issue on 
the train as we came through and tried to make 
some sense of it. Again, the crucial point will be 
that the discussions that take place at local 
authority level when the strategic decisions are 
being taken about how to tackle antisocial 
behaviour need to look at the issues in the round. 
Dispersing young people will merely disperse 
them somewhere else. There are issues to do with 
having facilities available where young people can 
meet one another. It is important that the strategy 
to tackle antisocial behaviour considers all the 
issues. 

Barry Jackson: My understanding of the bill is 
that there will not be a blanket power; it will be 
available only in areas where a senior police 
officer has decided that groups are convening and 
are causing a problem of antisocial behaviour. It 
might be fairer to view the power under the bill as 
the power to move somebody on in a situation 
where there is an overriding problem of antisocial 
behaviour. 

Having said that, there is a secondary point that 
is quite closely related to Neil Paterson’s point. In 
setting out a strategy with the local authorities, 
thought should be given to the facilities that are 
available for youths. They will not stay at home 
every night and watch television; they want to go 
out. That should be taken heed of at the beginning 
of the process and facilities should be made 
available for them. 

Patrick Harvie: One of the concerns that has 
been raised about the dispersal of groups is that 
for some young people home is a less safe place 
than the street or anywhere else that they go to. 
Could you respond to that concern? 

Maggie Mellon: That is a major concern for us. 
The related concern is that using dispersal orders 
means that the problem is just moved somewhere 
else. Before it went into partnership with Dundee 
families support services, Dundee City Council 
found that when it evicted antisocial families, they 
moved somewhere else. It is the same with groups 

of young people. 

Although the dispersal powers have not yet 
been introduced in England, there has been a 
push to get young people out of the shopping 
centres. The experience there is that the young 
people are exposed to more risk because they go 
to quiet, dark areas where nobody cares what they 
are doing—they are out of sight, out of mind. That 
is where they are very exposed to drugs, alcohol 
and sexual experiences that they should not be 
having, as they are not under anybody’s 
supervision there. In some ways it is better if they 
are in front of us, so that we know what the 
problem is and the number of young people who 
are involved, and we can work with them to find 
something else that they could do. However, we 
also have to accept that it is part of growing up to 
gather aimlessly in small groups to talk and 
socialise. Sometimes that can be over-noisy and 
messy and some control is needed over that 
behaviour, but it is not abnormal in itself. 

Patrick Harvie: My colleague Stewart 
Stevenson has just pointed out that the areas that 
could be designated as relevant localities for 
dispersal are not restricted to residential areas. I 
wonder whether you would like to clarify any of the 
points that you made. 

Barry Jackson: We trust that the powers will be 
used appropriately by the police. 

Donald Gorrie: May I clarify some points that 
are made in the written evidence and that have 
just been mentioned by the witnesses from Victim 
Support Scotland? Would it be helpful to include in 
the bill the provision that councils must 
demonstrate that they provide adequate, 
legitimate recreation facilities, especially for young 
people? Any evidence on home zones in Europe, 
which allow young and old people to socialise 
better, would be helpful, as would comment on 
local community mediation meetings. Those 
sometimes happen anyway, but would it be helpful 
to include in the bill the provision that people in 
communities where there is a problem will be 
brought together to discuss it before draconian 
measures are taken? 

Dr Wolff: I support that whole-heartedly. All 
three suggestions are helpful. 

Maggie Mellon: Yes, certainly. Any measure 
that is based on things that work and that makes 
situations better for people would be a useful 
addition to the bill. It would be useful for local 
authorities to have a duty to demonstrate that they 
carry out their functions properly in providing 
facilities and preventive family services. 

Dr Wolff: May I return to a point that was made 
earlier, which was that children sometimes roam 
the streets because home is an unsafe place? 
Surely, if home is an unsafe place, the children 
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should not be there, unless some intervention can 
make the home safer. Often, the home is an 
unsafe place because of drugs, alcoholism, 
domestic violence or, in the case of girls, sexual 
abuse. 

Patrick Harvie: All of which might go 
undetected, of course. 

Dr Wolff: Yes. 

Maggie Mellon: Many homes are unsafe or are 
full of tension. Young boys of 15 or 16 are big and 
noisy and flash-points occur when they are 
around, so they are better off out of it. However, 
we would caution against the removal of children 
just because their homes are unsafe—sometimes 
that involves domestic violence and sometimes it 
involves drug and alcohol problems. Services 
need to be in place so that young people can seek 
help about their home situation and help will be 
forthcoming. If we remove all children whose 
homes are unsatisfactory, the outcomes of that will 
not be good either. 

The Convener: Do you have any points on 
Donald Gorrie’s question? 

Neil Paterson: The past three or four minutes’ 
debate shows the criticality of the local authority 
community planning process—that criticality is a 
point that we want to emphasise strongly. I would 
be cautious about including in the bill an extensive 
list of duties that must be included in that planning 
process. I am not sure that legislation is the place 
to set that out; I envisage that the Convention of 
Scottish Local Authorities will have an important 
role in promoting good practice among local 
authorities, based on evidence of what actually 
works to address the issues in communities. We 
will then avoid the inconsistent levels of provision 
that we have at the moment under the current 
antisocial behaviour legislation. 

The Convener: I want to pick up on the point 
about facilities for young people. If a local authority 
and community organisations have provided 
facilities that some young people are either 
damaging or preventing other young people from 
using, what should be done? 

Maggie Mellon: There is no one single answer 
to that question. Existing legislation can tackle 
those problems. Obviously, children can be 
charged and referred to hearings if they have 
bullied other children, caused damage and so 
forth. If there is a general social problem in an 
area, sometimes it is not possible to deal with 
individual children in an individual way—social 
problems often need social solutions. 

The Convener: Do you not accept that the 
simple equation of youngsters saying that they are 
bored and therefore they do things does not stack 
up in communities? Young people can be 

excluded by the behaviour of other young people 
from using the facilities that could give them the 
opportunities not to be bored. 

12:15 
Maggie Mellon: I am sorry, but do you mean 

that some young people are excluded from 
facilities because their behaviour is so bad. 

The Convener: No. They are preventing other 
young people from using the facilities. There is 
evidence in my own city that some young people 
will not let other young people into facilities. 
Youngsters therefore have to travel long distances 
to use other facilities because they cannot use the 
facilities in their local community. That is not 
because an adult is preventing them from doing 
so, but because other young people are stopping 
them from doing so. Those young people have no 
confidence that if they raise the issue, it will get 
sorted. 

Maggie Mellon: I am sure that that happens, 
but I am not quite sure if you are asking whether 
the bill contains remedies or— 

The Convener: You suggested that it would be 
reasonable to write into the bill the provision that it 
would not be possible to move on young people 
unless there were facilities for them to go to, but 
that suggestion does not address what is 
happening in local communities. Even where 
facilities exist, some young people cannot use 
them because the antisocial behaviour of other 
young people is not being addressed. Are there 
circumstances in which we should simply confront 
someone’s behaviour and say that it is 
unacceptable?  

Maggie Mellon: Yes, I agree with you on that 
point. Young people need to know what is 
acceptable and what is unacceptable, but I am 
talking about how that should be done. We agree 
with our colleagues from Victim Support that local 
authorities and other planning agencies need to 
put strategies in place and be able to demonstrate 
that they have them in place. Donald Gorrie made 
that point in talking about the need for facilities.  

I have enormous confidence that if we were to 
get people together—the police, youth workers, 
councillors and other relevant people in the area, 
as well as the young people and the people who 
are affected—solutions could be hammered out. 
Those sorts of community resolutions are the way 
that we should be going. 

The Convener: I have a final point on the 
dispersal of groups. You said that dispersal simply 
moves the problem on, which is clearly not 
acceptable. What if 40 youngsters were gathering 
very close to your home and they were not just 
talking but drinking, having under-age sex and 
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being violent—smashing bottles, painting graffiti 
and so on. Do you understand that just moving the 
problem on is a solution for the people who 
experience that behaviour? 

Maggie Mellon: Yes. I do understand that. The 
police move young people along if they are 
keeping people up or whatever. However, the fact 
is that that does not remove the problem. We have 
to look at what solves the problem. Prostitution is 
the same sort of issue. I understand totally why 
people want prostitution moved away from their 
streets—everybody would want that—but the 
social problems remain of women’s safety and of 
what needs to be done. Those are the sorts of 
problems that we need to address in this case. 

The Convener: One thing that you do not do is 
tolerate it. 

Maggie Mellon: No—well, they did with 
prostitution; they had tolerance zones, but that is a 
different issue. A range of provisions are required 
and a range of agencies need to look at solutions. 

Cathie Craigie: You talked about communities 
and organisations working together and in 
partnership. Do you accept that that is happening 
in areas around Scotland? Some of the committee 
members took evidence in an area of Edinburgh 
where it is happening. Youth policing is also 
happening in Edinburgh—you do not have to go to 
Norway to find that. Although that is happening, a 
very small minority of people in those communities 
exclude themselves for whatever reason from the 
community partnership approach. They create a 
nuisance and commit crimes and vandalism. 
Stronger powers are needed to deal with those 
people. 

Maggie Mellon: It is often said, and everyone 
seems to agree, that it is a very small minority. 
The number of persistent young offenders in the 
whole of Scotland is between 300 and 500, which 
is about 5 per cent of the total number of young 
people who are in trouble. That is a very small 
number. The same figures apply to persistent 
adult offenders, who are a nightmare to deal with, 
too. 

The problem is that the bill seems to target 
whole communities and whole groups of young 
people and could criminalise behaviour that is not 
criminal. We are not saying that a problem does 
not exist with these young people; they are a huge 
problem for themselves and for other people. They 
will form the future prison population and we need 
to tackle them. 

Dr Wolff: That group of young people is terribly 
difficult to help—there is no quick fix. They are a 
very small proportion of young people and they 
often start being antisocial before they are five 
years old. Many of them have neurological 
abnormalities or learning difficulties and they are 
often not so bright. They have all sorts of minor 

handicaps and they are a terrible problem, but 
legislation will not fix that. 

Barry Jackson: I am not sure whether I picked 
up correctly what was said earlier, but I think that 
the question was asked whether we should just 
tolerate some behaviour. Behaviour that can seem 
minor or that is in some circumstances minor 
behaviour whose criminalisation might seem 
problematic can have quite severe and wide-
ranging effects on the victim. 

Obvious minor effects can be immediate 
practical difficulties, emotional difficulties and the 
physical results of assault, but effects can also 
have much wider consequences for individuals 
and their families or acquaintances, such as work 
or family relationship difficulties or greater 
psychological difficulties that can continue for 
many years. 

Such behaviour certainly needs to be tackled. 
From the victim perspective, the situation should 
not be that children outside should just be 
tolerated. An approach needs to be made to tackle 
the situation. 

John Scott: Part 4 of the bill proposes to give 
the police and the courts the power to seal off 
residential and non-residential premises that have 
become a focus for antisocial or criminal activity. 
Some organisations believe that that power will 
have limited use, as the problems could merely 
end up moving to other areas. Will part 4 assist 
the tackling of antisocial behaviour? 

Neil Paterson: Part 4 is relatively or totally 
uncontroversial from our perspective. We can 
envisage situations to which it would apply. I have 
talked to colleagues in the police service with 
whom we work closely who also feel strongly that 
the provision will assist them, so we are 
comfortable with that aspect of the bill. The 
displacement question arises whenever an 
attempt is made to deal with such matters. It is not 
in itself a reason for not doing anything. 

Maggie Mellon: There are grounds for such 
powers to be available to deal with situations such 
as incorrigible drug dealing from some flats, of 
which we are aware. However, Shelter has drawn 
attention to the fact that if young children live in a 
domestic home that might be sealed and vacated, 
we must be concerned about where those children 
will go. Those children might need to be in care, 
and perhaps they should not have been in that 
situation. People who were not responsible for the 
behaviour might be affected by the powers and 
their needs will have to be considered. 

One problem is that the bill does not mention the 
welfare and interests of children, which are central 
to the United Nations Convention on the Rights of 
the Child, the Children (Scotland) Act 1995 and 
the Social Work (Scotland) Act 1968. Powers to 
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close premises are fine, but those with the powers 
must be aware that they are dealing with more 
than just one person. 

Scott Barrie: I will ask about parenting orders. 
When I worked in social work and with the 
children’s hearings system, one of my great 
frustrations was that the children’s panel did not 
allow us to do anything to anyone except a child. 
Some action involving the parents may have been 
implicit in that, but we could put a supervision 
requirement only on the child. You acknowledge 
that fact in your comments on parenting orders 
and, although you are critical of the court 
procedure, you say: 

“There may however be a case for hearings being able to 
impose conditions on orders which are for the parent and 
not the child”. 

Will you expand on that? 

Maggie Mellon: That was in NCH’s response to 
the consultation, but Dr Wolff might like to 
respond. 

Dr Wolff: I would be very much in favour of that. 
It would be a great help for children’s hearings to 
have that power. 

Scott Barrie: It would be. However, one of my 
other frustrations about the children’s hearings 
system was the lack of recommendations from 
social work on conditions to be attached to 
supervision requirements. I think that it was 
Maggie Mellon who said that children’s hearings 
can impose almost any condition that they wish. 
That is true in theory, but in practice it never 
happens. Almost the only condition that is ever 
attached to a supervision requirement is regular 
school attendance; the more innovative conditions 
that Maggie Mellon described are not used. The 
fact that something can be done in theory does not 
mean that it is happening in practice, and we need 
to know why it is not happening in practice. We 
need to consider whether the introduction of 
parenting orders is an appropriate road to take or 
whether we need other sanctions that might 
involve the court process for the presumably small 
minority of parents who are not unable to parent—
those who are unable to parent require additional 
support in another way—but are blatantly unwilling 
to parent their children acceptably. 

Maggie Mellon: We said that we thought such 
recommendations would be useful. At present, 
supervision requirements can relate only to the 
child. For instance, the hearing can order as a 
condition of supervision that the child attend a day 
nursery daily for reasons of child protection, but it 
cannot order the parent to take the child, so 
parents will often say to social workers, “He’s to go 
there every day and you’ve got to make sure it 
happens.” That is why we thought that it would be 
useful to be able to say to the parent, “The 

requirement is for you to get up in the morning and 
take your child to nursery,” which would enable 
social workers to demonstrate that somebody was 
not meeting the requirements. 

We, too, are wholly in favour of clear 
prescriptions and of social workers making 
recommendations to which parents and children 
sign up. For example, if the supervision 
requirement was that the young person would 
attend anger management groups or a certain 
youth club, that requirement and the expectations 
for it should all be written down. Apparently, that 
was suggested a good number of years ago, but 
the Scottish Office resisted the suggestion on the 
basis that if all those conditions were written into 
the supervision requirement, the state would have 
to resource them. You should be aware of that 
resource implication if such conditions are 
attached to supervision requirements—as long as 
they are conditions to do with offering support and 
services as well as injunctions to do or not to do 
things. 

Scott Barrie: Will you expand on your 
objections to the sheriff court procedure being 
used to impose parenting orders? 

Maggie Mellon: The problem with using the 
sheriff court is that the decision making would be 
disjointed. The drift of Government policy is to 
have joined-up decision making and integrated 
services, which we are all seeking, and we feel 
that the children’s hearing should be the place 
where parenting orders are made. The hearings 
might need more powers, and they certainly need 
more resources and to pay attention to more 
modern problems and issues, but hearings should 
be able to address parenting issues, rather than 
have to deal with the fact that a parent is on a 
parenting order that has been made by a court 
without the full awareness of all the 
circumstances. That is why parenting orders are 
best dealt with by the hearings, which is not to say 
that parents cannot be prosecuted, because they 
can be.  

Scott Barrie: Yes, but the situation is not quite 
as straightforward as that, because the bill 
envisages that the principal reporter would make 
the referral to the court—it would not come out of 
the ether: it could only come through the reporter 
applying to the court for a parenting order—so 
surely there is a connection between the two. 

Maggie Mellon: That is proposed because the 
hearing does not have the powers to require 
parents to do things, nor is it proposed to give it 
those powers. If the hearing had those powers, the 
reporter would not need to go to court unless the 
requirement on the parent came through the 
hearing’s supervision order and the parent failed 
to meet it. In such circumstances, it would have to 
be decided whether there were grounds on which 
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to prosecute a parent for neglect or to remove the 
child, in which case there would be court 
proceedings. 

12:30 
Dr Wolff: My concern is that, if a sheriff court 

made an order that was breached, the 
consequences of that breach could be detrimental 
for the child. There might be a fine, which could 
impoverish poor families further, or imprisonment 
of the parent, which would not help. 

We have become too reluctant to invest in 
residential care for children. There are situations—
although not many—in which children are much 
better off, preferably with the agreement of their 
parents, in some kind of residential care, provided 
that that care or schooling is well resourced. That 
helps the children to develop their personalities 
free from all the tensions and the appalling 
conditions that pertain in their families. If one 
resorts to a sheriff court to deal with parents, the 
sanction should not be imprisonment or a fine, but 
a care order. 

Scott Barrie: I do not want to begin to discuss 
residential care, because I might make some 
criticism of that comment. 

Dr Wolff: I know, I know. 

Scott Barrie: There is a conflict with the present 
legislative requirements, as the Children 
(Scotland) Act 1995 has a no-order principle quite 
high up on the agenda. It is believed that it is best 
that children, in the vast majority of cases, be kept 
within their families. There is a series of tests that 
people and hearings have to go through before a 
case eventually comes before the sheriff court 
under child protection procedures to change that 
situation. We do not yet have the early intervention 
and support services in place; however, if those 
services are to be there—the policy memorandum 
that accompanies the bill states that parents will 
have to use them—does not there need to be a 
greater sanction than currently exists for the small 
minority of parents who are unwilling to parent 
their children? 

Maggie Mellon: When parents are not just 
unable or are not just in need of help, but are 
unwilling to take action, the main concern must be 
for the child. 

I agree with Dr Wolff that, in such situations, 
some children need to be not with their parents, 
although I do not know what could be done with 
parents in such situations. The court could not just 
fine them or put them in jail then let them out to 
carry on with their awful parenting; the child should 
be the primary concern. The UN Convention on 
the Rights of the Child and the Children (Scotland) 
Act 1995 state that the best interests of the child 

should be the priority. If that is to be the guiding 
principle behind parenting orders or the 
requirements on parents, that is fine. 

If somebody fails to be a good husband, wife or 
parent, what happens to them as punishment is 
neither here nor there. The situation of the child is 
what is of concern. 

Scott Barrie: In relation to the whole issue of 
support for families, you talked earlier about 
preventive family services and the lack of available 
resources for those. What sort of services need to 
be in place to enable us adequately to support 
parents, as the policy memorandum states? 

Maggie Mellon: The general services that all 
parents can benefit from are now threadbare. 
Health visiting is so overstretched and under-
manned—or under-personed—that the latest 
proposal is that health visitors’ visits be restricted 
to high-poverty and high-deprivation areas. That is 
a warning sign: all the general preventive services 
should be available to everybody. Everybody 
should have a place to go to discuss any problems 
to do with children and child rearing. The services 
must exist so that good parents who are having 
difficulties with their children can get the help that 
they need easily and quickly in order that such 
situations do not become crises and so that 
families can get on. 

Specialist services are also required, but they 
have been decimated. Dr Wolff will be able to talk 
about that. For families in which there are real and 
deep-seated problems for which the children and 
parents need specialist help, services do not exist. 
If a person’s son or daughter is in trouble with the 
police, we would like the police, when they came 
to the door, to be able to give out the number of an 
advice service or a parent group. People have to 
be able to get advice and to talk to one another. 

How do you stop a 16-year-old boy going out the 
door at night if he is determined to do so? Is 
physical force required? How do you deal with 
that? Advice on such situations is not really 
available to parents. It is easier to get help for an 
under-five than for an over-12, but the over-12s 
are much more challenging. They are out there in 
the world and their parents have much less control 
of them, yet they are the ones for whom parents 
have the least help. 

The Convener: I know of good examples, 
especially in secondary schools, of joined-up 
working in which parents are very much involved 
—through the joint assessment teams, for 
example. There is a distinction between parents 
who are wrestling with out-of-control 15-year-olds 
and parents who are colluding in the problem or 
who are creating the difficulties that lead to the 
young person’s being out of control. There may be 
examples of good practice—albeit small 
examples—that we could explore further. 
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Maggie Mellon: There are many examples of 
good practice. When a very difficult parent does 
not seem to want help, more intensive and 
probably compulsory involvement may be 
required. 

The Convener: That is what a social worker 
called a “huv-tae”. He said that sometimes a huv-
tae helps. 

Campbell Martin: We asked the previous panel 
of witnesses about restriction of liberty orders and 
electronic tagging for under-16s. Strong opinions 
are held on electronic tagging; some people 
certainly feel strongly that it is a good thing and 
that it should be extended to under-16s. An 
argument for that is that not only would it stop one 
person acting antisocially, but it would have an 
impact on the person’s peer group if they saw that 
the person was restricted and could not be out 
with them at night. What is your opinion on 
extending tagging to under-16s? When we asked 
the police that question, they did not know of any 
evidence to suggest that some young people 
would treat tags as badges of honour or that they 
would deliberately trigger a reaction to attract 
attention to themselves. Do you have any such 
evidence? 

Maggie Mellon: I heard the evidence from the 
police. They were talking about adults and I think 
that tagging has worked for some adults. It is a 
great alternative to imprisonment and it helps 
people to control themselves. However, children 
are not adults. Adults are mature and they think 
ahead. They know that if they do something on 
Monday, something else may happen on 
Saturday—they will not be at the match, for 
example, because they will be locked up. 

For the kind of children for whom tagging would 
work—in that they would stay in and not get into 
trouble—tagging is probably unnecessary because 
what they really need is simply an adult to discuss 
things and supervise them. Tagging would be a 
technical means of controlling such children when 
what they really need is human relationships. For 
the kind of children who are out of control, tagging 
would fail immediately. If children have to be 
contained, they will not be contained by a tag. The 
kind of children whom people talk about when they 
talk about tags are the kind of children who set 
small fires in derelict buildings, wait for the fire 
brigade to come, and then stone them. 

People have said that the option of tagging will 
be a tool in the toolkit of children’s panels, but it 
might be a tool in the toolkit of the children. They 
are used to being bad and getting adult attention—
the only way they know to get adult attention is to 
be bad, to cross the line and to flout authority. 
Giving children a tag will give them something else 
to flout and something that will cause adults—all 
the private security firms—to run around while the 
children laugh, run away and hide. 

In our services, we have found that what 
children and young people need is not magic 
bullets or technical controls, but one-to-one 
discussion, commitment and engagement. If they 
do not get those from their parents, somebody 
else must step in and provide such things. A tag 
will not provide them. 

Dr Wolff: I would like to make a small 
addendum. If children’s hearings were able to use 
tagging, a small proportion of children with 
hyperkinetic disorder and attention deficit 
hyperactivity disorder might be helped, if they 
agreed to such tagging. Many children do not want 
to act antisocially, but are driven by impulse and 
might welcome anything that helps them to control 
such impulses. A small proportion of not terribly 
disturbed but hyperactive and impulsive children 
will accept a tag in order to help them to contain 
themselves, but tagging is totally inappropriate for 
seriously disturbed and chronically delinquent 
children, who require far more serious 
understanding and care measures. 

Campbell Martin: Is there no scope for arguing 
that tagging would be a way of getting across to 
children that there are consequences to their 
actions? 

Dr Wolff: Children know that already—most 
delinquent children are perfectly aware of the 
consequences of their acts. 

Campbell Martin: Are you arguing that such 
children would accept tagging as a consequence 
of their actions and that, if they failed to behave in 
a socially acceptable manner, there would be 
further consequences that could eventually lead to 
jail? 

Dr Wolff: You assume that the children whom 
we are discussing are rational, that they reason 
things out and that they act logically, but that is not 
so. 

Maggie Mellon: There is a danger. If electronic 
tagging were used more widely as a sanction for 
children than in the particular application that Dr 
Wolff mentioned, sanctions would have to be 
imposed if there were breaches. A line would be 
set and if that line were broken, many more 
children would be taken into custody or care. Over 
10 years, there was an 800 per cent increase in 
the number of 12-year-olds to 14-year-olds in 
custody when England and Wales went down a 
more sanctions-based route with children. That 
represents an enormous use of resources that 
could have been much better spent on community 
facilities and on providing one-to-one supervision 
for children. Every parent knows that a thing must 
be done if the child is told that it will be done. 
Sometimes, such sanctions are much worse and 
are more expensive and troublesome for the 
parent than would be the case if a better way of 
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dealing with the matter had been thought of. If one 
says that a person is going to be gated for a 
month or a year, that must happen. 

Scott Barrie: I do not have a view one way or 
the other on the matter, but I would be interested 
in hearing what you have to say about it. Consider 
the success that has resulted from using electronic 
tagging with over-16s as an alternative to 
imprisonment. If one thinks of secure 
accommodation in the same way as 
imprisonment—although it is not a direct 
equivalent—can an argument be made that 
electronic tagging would prevent some young 
people from ending up in secure accommodation? 
Dr Wolff spoke about consequences: if people 
know that tagging is being done as a direct 
alternative to their ending up in secure 
accommodation, could not an argument for it be 
advanced? 

Dr Wolff: I do not think that tagging is a viable 
alternative. Children who require secure 
accommodation are there because they are either 
a danger to themselves or to others. Often, they 
are suicidal risks or they can be chronic runaways. 
It is wrong to think of secure accommodation as a 
punitive sanction—everyone ought to regard it as 
an opportunity for treatment and care. 

Scott Barrie: I agree, which is why I was careful 
to say that secure accommodation should not be 
seen as a direct equivalent of imprisonment. 
However, I contend that in the past and perhaps 
now some young people are in secure 
accommodation not on the grounds that you 
mentioned, but as a result of persistent offending. 

Maggie Mellon: That would make them a 
danger to others, and possibly to themselves. 
Such persistent offending is usually associated 
with drug and alcohol use. Children who take cars 
and drive them are a danger to others. If we 
cannot stop them doing that, they must be 
secured. Dr Wolff’s point is that they must be 
secured for intervention in their lives that will 
rehabilitate them into the community, rather than 
for punishment. The United Nations recognises 
that children are not adults. The simple equation of 
crime and punishment should not apply. 

Scott Barrie: Do you believe that electronic 
monitoring should have no part to play? 

Maggie Mellon: It should not be used as a 
general method of social control or control of 
children. I take the point that Dr Wolff makes—the 
key issue is that electronic monitoring should take 
place by agreement. A child’s family might say that 
they would find it helpful and the child might also 
say that it would be good, because it would enable 
that child to tell his or her pals that he or she 
cannot go out. However, it would be necessary to 
have agreement about what the sanction would 

be. If the sanction was to be removal from home, 
there would need to be a carefully graded 
response to events. We are moving too far in the 
direction of technical control of children, either 
through use of drugs or through use of curfews 
and electronic monitoring. We should be talking 
about much more prosocial human interaction with 
children. A tag will not make up for a bad parent. 

12:45 
The Convener: I want to pursue the point that 

Campbell Martin made. You are saying that a 
youngster who is in grave difficulty and has real 
problems is rational, although they might continue 
to have those problems. There are other rational 
youngsters involved in this process, including 
those who are on the fringes of antisocial 
behaviour. It is not enough just to deal with, work 
with and try to be successful with the really difficult 
young person, because if no one else realises that 
it is happening, new recruits will come in all the 
time. We may sort out someone’s problems, but 
we do not give out the broader message to the 
community that some things are acceptable and 
others are not. 

Is it reasonable to say that we support tagging or 
some other measure because it deters and stops 
others who have not yet become involved in 
antisocial behaviour? There are youngsters who 
will never stop short, but that is not an argument 
for not having a system that is targeted at the 
broader group and which seeks to deter that group 
from unacceptable behaviour. 

Maggie Mellon: I accept totally that children and 
young people need guidance on their behaviour, 
that they need to know what is acceptable and 
unacceptable and that they need to feel shame. 
Shame helps children to be good. I do not mean 
public shaming, but children’s feeling ashamed of 
their actions in front of their parents and people 
whom they respect. I am concerned about tags 
because children are brought up by adults, who 
help to socialise them, rather than by technical 
measures. 

The Convener: You accept that peer pressure 
is very strong, so if we acknowledge that peer 
pressure can drive a person one way, we may 
want to use peer consequences as a way of 
getting someone to think about their behaviour. 
We are not dealing with a vacuum—children may 
be hugely impressed by someone by whom they 
ought not to be impressed. How would you break 
that link? 

Maggie Mellon: I do not know whether tagging 
would be seen as being shaming in such 
situations. The only situation in which it might work 
is one in which children need an alibi. They need 
to be able to say to their pals, “I can’t do that 
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because my dad will kill me.” However, it is the 
human element that matters. It is not enough for 
someone to say, “I can’t do that because of my 
tag,” because their pals might suggest that they 
hot-rod a car 20 miles away. Having technical 
controls rather than human controls is the wrong 
approach to socialising young people. Young 
people should be shamed by their having let down 
adults whom they respect, but for that to work, 
there must be adults whom they respect. If there 
are no such adults in their home situations, we 
need mentors and youth workers to make up for 
that. 

The Convener: Would the representatives from 
Victim Support Scotland like to make some final 
comments? 

Barry Jackson: Given the doubt that surrounds 
tagging, we would prefer to see a full evaluation of 
the scheme before we comment further. 

The Convener: Thank you for your evidence. 
We were running late at the start of the session 
and it took longer than we expected, but I found it 
to be very useful. If there are other points on which 
you would like to expand, we will be more than 
happy to hear from you in the future. 
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10 December 2003 (11th meeting, Session 2 (2003)) 
 

WRITTEN EVIDENCE FROM CHARTERED INSTITUTE OF HOUSING IN SCOTLAND 

The Chartered Institute of Housing in Scotland welcomes the high priority given to anti-social 
behaviour by the Scottish Executive and the early introduction of the Anti-Social Behaviour etc 
(Scotland) Bill.  There is no doubt that anti-social behaviour is a blight on many of Scotland’s 
communities where the actions of a minority severely impact on the lives of the majority and we 
commend the Executive for setting out a strategy to tackle this issue.   
 
However, before going on to comment on specific policy proposals, the Institute would urge the 
Committee to look wider than the current legislation to scrutinise the Executive’s entire strategy for 
tackling anti-social behaviour.  In this light, the CIH would like to take this opportunity to highlight 
three general concerns regarding the Executive’s proposals: 
 
Focus on enforcement 
Funding 
Housing’s role in tackling anti-social behaviour 
 
Focus on enforcement 

The Executive’s consultation paper recognised that anti-social behaviour must be dealt with on a 
number of different fronts; prevention, management, enforcement and rehabilitation313.  Despite 
this fact most of the paper goes on to focus on punitive enforcement measures, particularly against 
young people.   
 
The Institute fully supports the use of enforcement measures against anti-social behaviour 
including, as a last resort, eviction.  However, prevention and management are vital and must be 
supported through the dissemination of good practice and guidance along with adequate funding.   
 
Investment in early preventative measures such as the design of good quality, safe homes or the 
provision of youth facilities can avert costly punitive measures later.  Meanwhile, although 
expensive, management projects such as the Dundee Families Project and City of Edinburgh’s 
Neighbourhood Support Team have a lasting positive impact on the behaviour of individuals who 
have been through the schemes.  These have not only helped the community around them but the 
families themselves.  The Institute would therefore urge the Committee to remember that punitive 
measures which do not tackle the causes of the behaviour are likely to allow that the behaviour to 
continue in the same or another neighbourhood. 
 
Funding 

The CIH is concerned that the Executive does not recognise the resource implications of the Bill 
and while the Bill itself does not introduce expensive measures, the implementation of it most 
certainly will.  The Institute is uneasy that none of the four elements to the Executive’s anti-social 
behaviour strategy discussed at the Communities Committee on 19 November involve funding.  
There can be no doubt that local authorities and RSLs will need resources in order to implement 
the good practice detailed in the strategy.  If no additional resources are forthcoming the Executive 
is in danger of raising public expectation to a level which cannot be met by organisations on the 
ground. 
 
Housing’s role in tackling anti-social behaviour 

The Institute recognises the role played by housing professionals in tackling anti-social behaviour 
and is committed to encouraging good practice in dealing with this field.  However members are 
concerned that housing often steps in to fill a gap left by other resource-pressed services such as 
the police and social work.  For example under-16 ASBOs are a response to an overstretched 
Children’s Panel system and a shortage of social workers while professional witnesses and 24 hour 

                                            
313 Putting Our Communities First: A Strategy for Tackling Anti-Social Behaviour (2003), Scottish 
Executive 
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specialist Anti-Social Behaviour Teams often deal with complaints which require an immediate 
response which local police cannot provide. 
 
While the CIH fully supports a continuing strong role for housing professionals in this area, the 
Institute believes that a distinction does need to be drawn between anti-social behaviour within 
estates which is an issue for all organisations involved in community safety and criminal activity 
which should be dealt with by the police. 
 
Part One - Anti-Social Behaviour Strategies   
The Institute supports the introduction of anti-social behaviour strategies although the success of 
these will be dependent on strong guidance from the Executive.  One area where there appears to 
be a lack of services in tackling anti-social behaviour is in the private sector.  The Institute would 
ask the Executive to consider specifically mentioning the need for strategies to be on a cross-
tenure basis on the face of the Bill.  
 
The CIH welcomes the inclusion of provisions to allow the effective exchange of information 
between organisations.  The Institute is currently consulting members to ensure that the proposals 
are adequate.   
 
Part Two – Anti-Social Behaviour Orders  
The anti-social behaviour of a small minority of young people undoubtedly causes misery in many 
of Scotland’s communities.  It is a problem which Institute members work to try and resolve on a 
daily basis.  Given the extent of youth anti-social behaviour in some areas, there can be no doubt 
that ASBOs for under-16s would seem to be a new policy solution which would deal with the 
problem.  However, while the Institute is aware that ASBOs for under-16s are used widely in 
England, we believe that, if adequately resourced, the Children’s Panel system should be able to 
deal with both low-level and persistent cases of anti-social behaviour.  If introduced under-16 
ASBOs will only be successful if accompanied with an increase in resources to allow the adequate 
funding of the necessary support mechanisms.   
 
Part Three - Dispersal of Groups  
The CIH recognises that one of the most common concerns regarding anti-social behaviour is 
young people congregating in public places.  Given the importance of this issue to communities it 
should be given a high priority in local anti-social behaviour strategies.  However, the Institute does 
not believe that current Executive proposals provide a long-term solution to this problem. 
 
The Institute is of the view that the police already have sufficient powers to move on groups who 
are committing anti-social acts.  The fact that police do not move groups on is often due to the fact 
that they are committing no actual offence even though their presence is perceived as threatening 
to the community.  
 
If groups who are not committing an offence are causing alarm or distress then other approaches 
should be used which deal with the actual reasons causing the alarm or distress.  This could 
include working with the community to change perceptions of young people if the fear of 
harassment and crime is much greater than actual crime or may involve the provision of youth 
facilities such as youth shelters in order to provide an alternative place for young people to go. 
 
Part 4 - Closure of Premises  
The Institute supports the introduction of closure notices under the direction of a court and following 
consultation with the local authority.  However the Institute has reservations regarding how a 
closure order served against an occupied residential property would work in practice.   
 
Such a closure notice would effectively make residents homeless with a statutory right to be 
housed by the local authority.  There are additional implications for other residents in the property 
particularly if children are involved or if the property is a group home.  The Institute is therefore 
seeking further information from the Executive before a final position on this proposal is reached.   
 
Questions include what happens to a person’s tenancy while the closure order is in place?  Can an 
individual claim housing benefit on the closed property as well as on any property which they are 
moved to while the closure notice is in place or can a person submit a new claim if they can pay 
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their first rent/mortgage on the closed property but are unable to pay for their temporary 
accommodation? 
 
Part 5 – Noise Nuisance 
Building Standards 
 
The Executive’s consultation document states that current building regulations should ensure 
acceptable noise insulation, however the Institute would urge the Executive to investigate whether 
current building standards can be strengthened to provide better quality noise insulation in new 
build properties.  New regulations have recently come into force in England314 and it may be the 
case that lessons can be learnt from recent English experience. 
 
Seizure of Noise Equipment and Fixed Penalty Notices 
The Institute welcomes the proposal to give local authority officers the power to seize noise 
equipment, however it should be noted that Environmental Health Officers in England who currently 
have such powers often require police support and therefore there may be little saving of police 
time in practice.  The same also applies to the serving of Fixed Penalty Notices. 
 
Part 7 – Housing: Anti-Social Behaviour Notices 
The Institute welcomes the Executive’s commitment to tackling anti-social behaviour in all tenures 
as there is often a perception that anti-social behaviour is a problem only found in social rented 
housing.  However, the Institute notes that the Executive’s consultation document stated that 
Acceptable Behaviour Contracts (ABCs) and ASBOs will be the main means of addressing anti-
social behaviour in the private sector.  The Institute is concerned that current proposals focus on 
punitive measures alone and do not recognise the need for support, advice and assistance in the 
first instance. 
 
A recent ODPM study315 stressed the need for agencies working in mixed tenure areas to engage 
with all residents.  Good practice examples of vetting or reference schemes, private landlord 
forums and information packs providing standard tenancy agreements and details of where to go 
for assistance are available in only a few areas.  Such practice must become more wide spread. 
 
It should also be noted that ABCs and ASBOs are already available to use against the private 
sector, however they are not widely utilised in practice.  The Institute is currently researching the 
reasons behind this and will make our findings available to the Committee in January.     
 
Anti-Social Behaviour Notices  
The CIH welcomes the proposal for Anti-Social Behaviour Notices although the success of such 
notices is dependent on how they are used in practice, making strong guidance from the Executive 
critical in ensuring best practice.  The Institute would also question how effective proposals to serve 
a notice where the landlord cannot be identified will be and suggests that this demonstrates the 
need for a mandatory form of regulation for all private rented properties (see below). 
 
The Institute is currently consulting on the right of a council to serve a ASB notice against a 
landlord without having to prove the culpability of the tenant, occupier or visitor of the anti-social 
behaviour concerned (Section 53). 
 
The Institute is also seeking clarification from the Executive on what would happen if an order on 
rental income is revoked as a tenant is unlikely to be in a position to meet any backdated demand 
for rent and will therefore be in danger of being evicted. 
 
Part 8 – Housing: Registration Areas 
The Institute warmly welcomes the Executive’s wish to introduce registration into the private rented 
sector as the minority of poor private landlords who bring the tenure into disrepute must be made 
responsible for the behaviour of their tenants.  However, the discretionary registration scheme 
suggested in the consultation document will not be adequate to tackle the problem. 
 

                                            
314 http://www.odpm.gov.uk/pns/DisplayPN.cgi?pn_id=2003_0168 
315 Tackling Anti-Social Behaviour in Mixed Tenure Estates (2003), ODPM 
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Firstly, the Housing Improvement Task Force (HITF) correctly recognised the significant difficulties 
present when tracing owners to ensure they tackle anti-social behaviour or that they pay for repair 
work.  A discretionary scheme will leave some areas of the country without the means to trace 
private landlords.  Local authorities should therefore be required to establish a register of all private 
landlords. 
 
Secondly, the Institute believes that the Executive should consider going one stage further than 
simple registration and consider introducing a self-certification scheme which would form the basis 
for a minimum operating standard for all private landlords.  The Institute accepts that this Bill may 
not be the place to introduce a scheme to cover all management and house conditions issues, 
however the Committee is asked to consider these proposals over the longer term and to recognise 
the need for regulation on a strategic basis.  Any scheme introduced now to cover anti-social 
behaviour should be able to be easily extended to cover other items in a following Bill dealing with 
the HITFs recommendations.   
 
As to the specifics of the Bill, the Institute wishes further clarification regarding the grounds on 
which a council could refuse to register a property. 
 
Part 10 – Further Criminal Measures  
Anti-Social Behaviour Orders 
The CIH welcomes the proposed changes to ASBOs.  However the Institute seeks further 
clarification as to who would draft the ASBO to be imposed following a criminal offence as this is 
usually done by the local authority who is applying.   
 
Although ASBOs in Scotland are used in the main as a housing management tool, they can also be 
used in wider community settings, for example to prohibit individuals from entering a shopping 
centre.  The Institute would welcome the greater use of ASBOs, however, we are concerned that 
an ASBO granted for a non-housing related issue can still lead to the demotion of a tenancy from a 
Scottish Secure Tenancy (SST) to a Short SST.  While the Institute does agree that councils 
should have the power to invoke a Short SST following an ASBO brought about due to anti-social 
behaviour relating to a tenancy, we have concerns over such a measure being available for non-
tenancy related ASBOs. 
 
Restriction of Liberty Orders  
It is not for the CIH to comment on the introduction of Restriction of Liberty Orders.  However the 
Institute is concerned about the effect compelling a young person to stay in their home will have on 
the families immediate neighbours.  There is also a concern that this measure does not deal with 
the causes of the behaviour but simply restricts it to the young person’s home environment. 
 
Sale of Spray Paint to Children and Graffiti  
The Institute supports the proposal to ban the sale of spray paint to under-16s.  However it is 
unclear how effective this will be in practice if not enforced and monitored effectively.  Local 
authorities are currently limited in dealing with graffiti on non-Council properties, although this may 
change under the new Power to Advance Well-Being.  It may be reasonable to place a duty on 
councils to remove offensive graffiti within a certain timescale; however this will obviously have an 
impact on resources.  
 
Part 11 - Fixed Penalty Notices for Anti-social Behaviour  
The Institute supports the introduction of fixed penalty notices for anti-social behaviour in public 
areas.   
 
Shirley-Anne Somerville 
Policy and Public Affairs Officer 
The Chartered Institute of Housing in Scotland 
December 2003 
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Scottish Parliament 

Communities Committee 

Wednesday 10 December 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:00] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

10:01 
The Convener: Item 2 on the agenda is 

consideration of the Antisocial Behaviour etc 
(Scotland) Bill. I welcome the first panel of 
witnesses. Shirley-Anne Somerville is the policy 
and public affairs officer for the Chartered Institute 
of Housing in Scotland. John Blackwood is the 
director of the Scottish Association of Landlords. 
Danielle Walker is the director of policy and 
practice development for the Joseph Rowntree 
Foundation. Thank you for coming along today. 

Mary Scanlon (Highlands and Islands) (Con): 
The Scottish Executive has stated that its 
consultation process leading to the bill was 
unprecedented in terms of the number of 
community organisations and individuals taking 
part. How effective do you think that the process 
was? 

Shirley-Anne Somerville (Chartered Institute 
of Housing in Scotland): We welcomed the 
consultation process. The new way in which the 
Executive approached the process—by going out 
into communities—was to be welcomed. My only 
concern relates to the speed at which the bill 
appeared. The fact that it appeared even before 
the consultation period had ended suggested that 
the Executive had many of its thoughts already in 
place. 

John Blackwood (Scottish Association of 
Landlords): The Scottish Association of 
Landlords echoes those comments. We 
appreciated being consulted privately by the 
Executive, although we, too, think that things have 
happened rather quickly. We hope that we will be 
able to discuss some of our slight concerns about 
the bill later. 

Mary Scanlon: In its written evidence, the 
Chartered Institute of Housing in Scotland states: 

“The Executive’s consultation paper recognised that anti-
social behaviour must be dealt with on a number of 
different fronts; prevention, management, enforcement and 
rehabilitation. Despite this fact most of the paper goes on to 
focus on punitive enforcement measures.” 

It also urges us 
“to remember that punitive measures which do not tackle 
the causes of the behaviour are likely to allow that 
behaviour to continue in the same or another 
neighbourhood.” 

The consultation process focused on four issues: 
prevention, management, enforcement and 
rehabilitation. Do you believe that the balance 
between those changed when the bill appeared? 
You seem to be expressing concerns about that. 
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Shirley-Anne Somerville: Although the 
consultation paper recognised the four strands to 
dealing with antisocial behaviour, it focused on 
punitive measures. That focus was carried through 
into the bill. However, I will give the Executive the 
benefit of the doubt and say that the bill is only 
part of the process. There will be a wider strategy 
for dealing with antisocial behaviour. I realise that 
the committee is in a difficult position, because at 
the moment it is scrutinising legislation and not the 
wider strategy. That puts us all at a disadvantage, 
as the bill is only one cog in the wheel, rather than 
all the parts. The Chartered Institute of Housing in 
Scotland is making a plea to members to realise 
that the problem of antisocial behaviour will not be 
solved once the bill is enacted and that many 
other parts of the strategy that do not require 
legislation are equally important. 

John Blackwood: I have nothing to add to that. 
The Convener: There has been a mixed 

reaction to the bill and you accept that it is part of 
a broader strategy. If the bill alone is not the 
answer, what work did the organisations that you 
represent do on antisocial behaviour to promote 
proposals for tackling the problem before the 
Executive addressed it? 

John Blackwood: The Scottish Association of 
Landlords is keen to promote good landlord 
practice—that is why we exist. Since the end of 
our conference this time last year, we have 
campaigned heavily to get our members to give us 
any evidence that they have of antisocial 
behaviour among their tenants. We have 
consulted widely on that throughout the year. We 
are keen to promote good practice and to do as 
much as we can to support getting rid of bad 
landlords, which is in our interest. 

The Convener: What proportion of landlords do 
you represent? 

John Blackwood: We have a widely mixed 
membership, ranging from professional landlords 
to amateur landlords who have perhaps just one 
or two properties. A lot of our members are from 
rural communities and do not have a support 
network, which is why they value being part of our 
organisation. We benefit greatly from that. 

Shirley-Anne Somerville: We do a lot of good-
practice work, both in our Edinburgh office and 
from a United Kingdom perspective, so that we 
can learn from the different countries in the UK. 
We also do a lot of research. We have carried out 
work on antisocial behaviour orders and we are 
looking at housing tribunals and the housing 
courts to see whether they are a better way of 
dealing with cases than the courts process is. We 
are also doing some work on antisocial behaviour 
in the private sector. We share all that work with 
the Executive, with which we have a lot of private 
meetings and which is open to discussions with 
us. 

The Convener: Your submission says that 
“anti-social behaviour is a blight”. 

Apart from the proposals in the bill, what can we 
do to address antisocial behaviour, which is a 
serious consideration even in the planning of 
housing? Rather than hearing that the bill will not 
work, I would like to know what you advocated 
prior to the bill’s publication. 

Shirley-Anne Somerville: Elements of the bill 
will work, to a certain extent, but they are not the 
full picture. The Executive is picking up a lot of the 
other parts and is looking at good-quality housing 
through the work of the housing improvement task 
force. The Executive is open to a lot of ideas on 
the issue and is considering how antisocial 
behaviour orders will work. We are always keen to 
show the good-practice work that we are 
gathering, whether in Scotland or in England, and 
to forward that to the Executive. 

Stewart Stevenson (Banff and Buchan) 
(SNP): I will start with the question that I have 
asked each week. Are you satisfied with the 
definition of antisocial behaviour in the bill, which 
repeats the definition in the Crime and Disorder 
Act 1998? The bill defines antisocial behaviour as 
being when someone 
“acts in a manner that causes or is likely to cause alarm, 
distress, nuisance or annoyance”. 

Does your experience suggest that that definition 
will work? I ask Danielle Walker of the Joseph 
Rowntree Foundation to answer first, as she has 
not spoken yet. 

Danielle Walker (Joseph Rowntree 
Foundation): We have not done any specific work 
on antisocial behaviour. However, in our work 
throughout England, Wales and Scotland, we have 
found that there is a huge variety in the 
interpretation of the phrase and that what 
communities understand by it is incredibly woolly. 
In some ways, that is a comment on the 
consultation process. Quite often, community 
groups and others are not clear what the definition 
means. Unfortunately, therefore, I cannot give a 
research-based answer on the suitability of the 
definition, although I recognise that the concept of 
antisocial behaviour can be woolly and slippery. 

John Blackwood: We agree that the definition 
is rather broad and wide ranging and we believe 
that there needs to be more of a definition, 
although we do not have a policy on it yet. 

Shirley-Anne Somerville: We have not had any 
feedback from our members saying that the 
definition in previous legislation has been a 
problem. Nevertheless, we are consulting on that 
at the moment, because we are aware that you 
have been asking that question. We will get back 
to you if we identify any problems. 
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Stewart Stevenson: Thank you. 

The policy memorandum on the bill suggests 
that community planning is to be the framework for 
tackling antisocial behaviour in local areas, with 
local authorities’ chief constables having a 
statutory duty to participate and the Scottish 
ministers having the power to direct registered 
social landlords to participate. Does that approach 
find favour with you? 

Shirley-Anne Somerville: Yes, I think that it 
does. It would be unfair to put a statutory duty on 
all RSLs to take part. RSLs are, in the main, eager 
to take part, but we must recognise that there are 
many differences between a large national RSL, 
which can cover perhaps 16 local authorities, and 
a small one with only about 100 houses. It would 
be unfair to place the same statutory duty on both 
kinds. Community planning, and community safety 
in general, is the way forward. We are keen to 
ensure that antisocial behaviour is seen not just as 
a housing issue but as something wider.  

John Blackwood: We are keen that antisocial 
behaviour should be seen as a community issue 
rather than as being specifically oriented to certain 
tenure groups. The broader the definition is, 
therefore, the better.  

Danielle Walker: Our extensive research and 
development work on area regeneration suggests 
that the inclusion of antisocial behaviour strategies 
within the wider context of strategies for 
communities would be the most appropriate 
approach. We would welcome the inclusion of 
people facing discrimination and possibly 
antisocial behaviour in that process and we urge 
the committee to support moves to strengthen that 
involvement beyond the consultation towards 
involvement in solutions and implementation. We 
would advocate the involvement of RSLs.  

Stewart Stevenson: Do you support what the 
bill says on information exchange? Do you have 
practical experience of difficulties in information 
exchange? 

Shirley-Anne Somerville: Information 
exchange is one of the problems that everyone 
faces. The police and some local authorities and 
RSLs work well together to ensure that barriers 
are broken down. Other organisations do not see 
information exchange as such a priority or are not 
fighting to break down the barriers. We are keen to 
ensure that greater information exchange comes 
about through good practice. I am not sure 
whether the bill goes far enough. We are currently 
consulting our members and we will get back to 
the committee before the end of stage 1. I would 
not like to say any more before we hear from our 
members.  

Stewart Stevenson: Are you suggesting that 
there are no barriers, other than a lack of 

willingness—or a lack of preparedness—in certain 
areas to work together so that the necessary 
information exchange takes place? In other words, 
does the bill do anything, in legislative terms, to 
change what is currently restricting proper 
information exchange? 

Shirley-Anne Somerville: I think that it does. It 
will help that RSLs will have the power to apply for 
an antisocial behaviour order. Many of them still 
do not realise that they can share information with 
the police and the police are hesitant about giving 
information to them, so the bill will help in that 
respect. I am aware that the various protocols that 
are being worked through from the community 
safety partnership angle will help in that process, 
but we have not yet had feedback on whether that 
goes far enough.  

John Blackwood: To be honest, I think that 
there is a lack of detail in the bill. One problem that 
tends to arise is a breakdown in communication—
or in some cases a lack of communication—
between landlord organisations and local 
authorities. We feel that much poor landlord 
activity—for want of a better expression—could 
perhaps be dealt with through information and 
advice, which could ultimately be provided by the 
local authority. Something more concrete needs to 
be in place to say what information and advice is 
available to the wider community and not just to 
the particular tenant or landlord.  

Stewart Stevenson: You said that there is a 
lack of detail in the bill, which is about legislation 
rather than about practice. How do you propose 
that the bill might be amended to bring it up to the 
standard that you think it should meet? 

John Blackwood: We need to go away and 
consider that further. We do not have that detail 
yet, but the issue is something that we have come 
across as we have considered the bill.  

Stewart Stevenson: It would be helpful if you 
could put specific proposals before us. We would 
then know whether we agreed with you. 

John Blackwood: Okay. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): On that point, the bill gives local authorities, 
the police and RSLs the opportunity to share 
information. That information is sometimes very 
sensitive. Are you saying that we should involve 
the wider community, rather than just the people 
who would be involved at a statutory level or at 
landlord level? 

10:15 
John Blackwood: One of the main factors in 

how antisocial behaviour develops through tenant 
and landlord activity is that poor information—if not 
no information—is made available to tenants and 
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landlords. Local authorities should have a huge 
role in mediating and in providing advice and 
information to both parties to make them aware of 
their rights and responsibilities. Greater thought 
must be given to how that role is carried out, but 
there is scope for it and it is required. That issue 
might be teased out in the bill at a later stage. 

Cathie Craigie: You can let us have your views, 
then. 

John Blackwood: I would be happy to do so. 

Donald Gorrie (Central Scotland) (LD): We 
have found the Joseph Rowntree Foundation’s 
research into community policing in New Earswick 
in York helpful. Are there any lessons from that 
experiment for us in combating antisocial 
behaviour? 

Danielle Walker: There are strong lessons 
about the use of policing that involves reassurance 
and about the use of an increased police 
presence. The background to the experiment was 
that, acting in our capacity as an RSL, we bought 
in policing for a community that felt that there was 
an increase in antisocial behaviour. We ran an 
evaluation throughout the three-year intervention 
and found that, by the end of the experiment, 
reported crime and anxiety about crime had 
increased. 

In some ways, that rise was a result of the 
implementation. The lessons are about the 
expectations both of the RSL and the community 
about what policing can do to address antisocial 
behaviour. The issue links to the comment that I 
made about the definition of antisocial behaviour 
in the wider community. There is a lack of clarity 
about what type of behaviour the police will be 
able to intervene on and a lack of understanding of 
the way in which the police management structure 
operates. In essence, the management structure 
of the police did not support our intervention. For 
example, the rota system cut across our need to 
have officers on the ground and other 
interventions elsewhere in York would pull police 
officers away. 

In essence, the intervention did not work, 
although it was useful because it was evaluated 
rigorously. That is not to say that such 
interventions can never work; I am saying that 
more clarity is needed and more work needs to be 
done before such interventions are introduced to 
make them successful. 

Donald Gorrie: Politics is all about failing to fulfil 
expectations. Have you done any research on 
private rented housing that is relevant to our study 
of antisocial behaviour? 

Danielle Walker: We have done some work as 
part of a larger commission on the future of the 
private rented sector and we have made 

representations to the UK Parliament on the 
Housing Bill for England. The issue is wide and 
touches on areas about which the other witnesses 
will be concerned. Our research suggests that it is 
hard to separate the issue of antisocial behaviour 
from that of private sector landlords and housing 
management more generally. Tackling antisocial 
behaviour is a housing management process. 

We urge the committee to think broadly and not 
to focus solely on antisocial behaviour but to 
encourage the introduction of legislation that will 
deal with housing management in an effort to 
professionalise private landlords. Our proposal is 
to create a compulsory course for private 
landlords, although members of the institutions 
represented today would be exempt from that. We 
should require landlords to go through a process 
that includes greater familiarisation with measures 
to tackle antisocial behaviour. Research indicates 
that many of the existing remedies for antisocial 
behaviour are effective but not well used. That 
was a key finding of the research, which goes 
back about three or four years. 

Our proposal is to tackle the problems of 
housing management by professionalising the 
entire sector and introducing a carrot-and-stick 
approach. The carrot would be tax exemption for 
some of the income from private renting; the stick 
would be that someone would not be able to be a 
landlord without having gone through a process. 
That proposal has some currency with the UK 
Parliament but, because it touches on reserved 
powers, it would require movement at the 
Treasury as well as more broadly in the UK. 

Donald Gorrie: I have one more question 
specifically for you, although your colleagues may 
wish to comment. You did some research that 
suggested that you had improved the quality of life 
in a rather unpopular social rented area, reducing 
the stigma and attracting more tenants there. Do 
you think that such measures would be relevant to 
tackling antisocial behaviour? Did having a mixture 
of tenures reduce antisocial behaviour? 

Danielle Walker: There is a perception among 
the community in New Earswick that there is still 
antisocial behaviour there. According to North 
Yorkshire police, however, New Earswick does not 
figure as a priority area for intervention, because 
they feel that the level of crime there is low. There 
is a mismatch between perceptions of antisocial 
behaviour and the reality in terms of police 
accounting. Having a mixture of tenures probably 
reduces the incidence of outright crime, but 
expectations begin to rise when the community is 
used to functioning at quite a high level—the blips 
of antisocial behaviour are felt to be more serious 
by the community than by the police. 

Donald Gorrie: Are there any other questions 
that I should have asked about Joseph Rowntree 
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Foundation research that is relevant to our 
activities? If so, perhaps you can write to us. 

Danielle Walker: Goodness—that will be a long 
answer. I will let my colleagues comment and I will 
get back to you on that if I think of anything. 

Stewart Stevenson: I put to Danielle Walker 
something that the Chartered Institute of Housing 
in Scotland said. The institute welcomes the 
Executive’s wish to introduce registration in the 
private rented sector but suggests that the 
discretionary registration scheme that the 
consultation document mentions would not be 
adequate to tackle the problem. In the light of what 
you have said, do you believe that there should be 
compulsory registration for all landlords? Does 
your research indicate specific benefits that would 
be derived if that were to happen? 

Danielle Walker: We would concur with the 
Chartered Institute of Housing on that point, 
although there is concern that many landlords 
would leave the private rented sector and that the 
sector would shrink if every landlord needed to 
register. The intervention that we propose, which 
has carrots alongside the stick, might balance the 
situation out in favour of responsible landlords 
whom we know and who are trained or 
professionalised. They would stay in the sector 
and the quality of private rented sector housing 
management would be increased. 

Stewart Stevenson: Does the Chartered 
Institute of Housing wish to make a brief 
comment? 

Shirley-Anne Somerville: We welcome the 
scope of the bill as it stands on that issue and 
believe that the proposals would be a good first 
step. However, we do not think that the bill tackles 
the issue in its entirety. We must look at the sector 
as a whole—the concerns are not only about 
antisocial behaviour, but about payment for 
common repairs. We need a mandatory system 
with a register for all. 

The institute would go one step further and urge 
that, in the long term, some sort of self-certification 
system be adopted whereby someone does not 
simply register as a landlord and give their details, 
but is required to fulfil certain minimum 
requirements in relation to antisocial behaviour, 
housing management and house conditions. We 
recognise that the bill is perhaps not the place to 
introduce such a system, but we should consider 
the matter in the longer term as part of a more 
strategic response to the problems in the private 
rented sector. 

Stewart Stevenson: Does the Scottish 
Association of Landlords support compulsory 
registration? 

John Blackwood: Yes. We have campaigned 
for compulsory registration for the past two years 

through the housing improvement task force. 
Compulsory registration is important. However, an 
issue that has arisen in our policy discussions is 
that mandatory nationwide registration would 
perhaps best be introduced through a new 
housing bill rather than through antisocial 
behaviour legislation. Bringing in compulsory 
registration through the Antisocial Behaviour etc 
(Scotland) Bill might mean that it will be seen as a 
negative measure, whereas we see it as a positive 
step for the industry and the sector as a whole. 
We would prefer compulsory registration to be 
included in another bill at a future stage. 

The Convener: If we were to say to you that 
there is an urgent need to address the fact that 
some tenants in local communities are not being 
managed by anyone and that there is collusion in 
some cases between landlords and tenants in 
respect of antisocial behaviour, which is 
fragmenting communities and making them 
collapse, would it be reasonable and 
understandable to believe that we should try to 
address such matters in the bill? 

John Blackwood: I entirely agree with what is 
currently stated in the bill. However, our policy is 
that we should go further than that and widen the 
scope. Perhaps the matter could be dealt with in 
another housing bill at a later stage. We would see 
that as a positive step. 

Cathie Craigie: Many people in communities 
are particularly affected by antisocial behaviour 
problems that result from the high proportion of 
private landlords. I am not talking about 
professional private landlords; I am thinking of 
people who buy up properties. In fact, the overall 
property market in an area can be affected by 
people buying up properties cheaply. People tell 
me that, unless we tackle problems that result 
from private landlords, antisocial behaviour will be 
impossible to deal with in some areas. It can be 
difficult to track down private landlords—housing 
officers and the police can spend hours, days, 
weeks or months trying to track them down. All 
private landlords should be licensed and they 
should register their properties. What are your 
views on a licensing scheme? 

John Blackwood: That depends on how 
licensing is defined. A definition would need to be 
tweaked out. 

Cathie Craigie: Taxi drivers require to be 
licensed to drive taxis, so private landlords should 
be required to be licensed to rent out their 
properties. 

John Blackwood: We have campaigned on 
these issues for a long time. As has often been 
said, a person can come out of Saughton 
tomorrow and set up as a private landlord, but 
they cannot open a pub. There is an issue there 
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and we believe that there should be some sort of 
licensing procedure. Perhaps at this stage, we 
should consider a registration procedure for all 
landlords. The public interest is involved. There 
should be a means by which we can find out 
exactly where landlords are, who they are and to 
what extent the industry exists in Scotland. 
Currently, we do not have that information to hand. 
As a landlord organisation, we would be keen on 
such a procedure from an organisational and 
policy point of view. We have always thought that 
such a procedure would be in the interests of the 
wider community and of landlords themselves. 

Cathie Craigie: Perhaps the Chartered Institute 
of Housing representative would like to comment 
on the proposals in part 8 of the bill, which deals 
with discretionary registration and designated 
areas. Will those proposals help or will they shift 
problems elsewhere? 

Shirley-Anne Somerville: I think that they will 
help in certain areas. There are specific estates, 
particularly those with ex-right-to-buy stock, where 
private landlords have bought up houses and rent 
them out. Perhaps such areas could be easily 
designated and actions could be taken in them. 

As you say, the danger is that problems will 
move somewhere else—if people cannot rent a 
property in a couple of streets, they will rent a 
property in the next estate. That is a concern. 
Therefore, we are looking for something at a 
national level whereby there is full information so 
that such problems do not arise. It is too easy to 
say that antisocial behaviour happens only in 
certain areas; the problem is that it happens in 
every community to a greater or lesser extent. 

Cathie Craigie: If we tried to address that 
subject in the Antisocial Behaviour etc (Scotland) 
Bill, would it be fair and right to deal with 
conditions in the private rented sector in another 
bill? 

Shirley-Anne Somerville: Yes. As John 
Blackwood said, good private landlords also want 
to take part in positive work and it would be unfair 
to attach some of that to a negative bill about 
antisocial behaviour. You are right to say that the 
problem of antisocial behaviour needs to be 
tackled, but that must happen nationally. 

Cathie Craigie: Part 7 concerns antisocial 
behaviour notices. Are the provisions right or 
would you change anything? 

10:30 
Shirley-Anne Somerville: We welcome the 

policy intention behind antisocial behaviour 
notices, but concerns have been expressed about 
how they will work in practice. We are concerned 
that the measures are punitive and that some 

private landlords want to tackle the issue but 
cannot. For example, we have been told about a 
private landlord who had one property that she 
inherited. Unfortunately, she rented it to one of 
Scotland’s more infamous antisocial families. She 
was terrified to do anything herself, although the 
local authority told her to do something. She was 
frightened and did not know what to do. However, 
once the local authority approached her 
constructively and gave her advice and 
assistance, the family was evicted and the 
problem was dealt with. 

The bill focuses on punitive measures when 
perhaps advice and assistance would help. We 
are concerned that a local authority could issue a 
notice without having to give advice or assistance 
first. Perhaps that could be addressed through 
amendments. 

We have general concerns about the ease with 
which a notice could be served when a landlord 
cannot be identified. That further strengthens the 
need for a mandatory national scheme. 

We are also concerned about how the system 
will work in practice. When a notice is issued, the 
culpability of the tenant who commits an antisocial 
act does not have to be proved. Unfortunately, 
some neighbours report on single mothers, black 
or minority ethnic families and gay couples, and 
the fear is that some malicious intent might be 
involved. Some proof that antisocial behaviour is 
happening must be required before a notice is 
issued. 

John Blackwood: We largely echo those 
comments. We take on board the fact that the bill 
is intended to deal with bad landlord activity, which 
is reflected in the policy memorandum, but we 
should recognise that many good landlords try to 
take action to get rid of bad tenants—we are 
talking about bad tenant behaviour. The bill 
contains nothing to empower landlords to tackle 
that through their responsibilities. 

When a notice is served, all that a landlord can 
do is somehow end the tenancy and take action 
through the sheriff court to raise proceedings for 
repossession. In practice, that takes an awfully 
long time, which can be up to a year in some 
cases. In the meantime, the landlord has a tenant 
who continues to annoy the neighbours and to 
disrupt the local community. The experience of 
most landlords is that bad tenants are not only bad 
neighbours, but tenants who do not pay their rent 
or who destroy property. It is in nobody’s interest 
for them to continue in a property, but the bill does 
not address that. 

We whole-heartedly support the provision in the 
bill to give notices that tell landlords what they 
need to do, but where do we go once that has 
been done? The provision has no substance 
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behind it. Our concern is that the bill deals just 
with landlords who choose to do nothing. 

The Convener: That is quite a good start. 

John Blackwood: Exactly. 

Cathie Craigie: I accept that the issue is 
complex. 

If a licensing registration scheme were 
introduced, who would finance it? Should it be 
self-financing, as the liquor licensing and taxi 
licensing schemes are? Under those schemes, an 
application fee is paid for a licence. Should a 
scheme for licensing private landlords operate in 
the same way? 

John Blackwood: I see no reason why such a 
scheme could not be self-financing—as long as 
the registration fee, or whatever it will be called, is 
not prohibitive. The last thing that we want to do is 
drive landlords, especially good landlords, out of 
the market. There is concern that we in Scotland 
rely on the private rented sector to provide 
housing. Whether it is right or wrong that we do is 
another argument, but such is the case at the 
moment. We do not want to lose the sector; we 
want to encourage it. The fee should not be 
prohibitive but, as I said, I think it would be 
perfectly reasonably to expect such a scheme to 
be self-financing. 

Danielle Walker: Our view is that such a 
scheme would be self-financing, but that it would 
also be offset by potential tax breaks in the longer 
term. It would be a matter of paying a bit at first, 
but getting more income from the rental property in 
the longer term. That would provide an incentive. 

Cathie Craigie: Why did you think that such an 
incentive is needed? Various professional people 
must apply and pay for licences without any tax 
incentive, so why did you make that 
recommendation? What research did you gather 
that backed up that decision? 

Danielle Walker: As far as paying for the actual 
course was concerned, we felt that people needed 
a bit of encouragement to go through the process, 
like getting a sort of MOT before obtaining a 
licence. Filling out a form and ticking the boxes is 
one thing, but we felt that people also needed to 
go through a process of learning actively about 
using their existing powers. If those are 
augmented by the bill, that will be wonderful, but 
people should be using existing remedies and 
activities to manage their properties. They might 
not be using them and they might not be aware of 
them. The idea was for people to go through a 
process. In exchange for that, they would have 
some of their rental income disregarded for tax 
purposes. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I wish to ask the panel about antisocial 

behaviour orders. The bill as introduced extends 
ASBOs to people aged between 12 and 15. Do 
you think that that is an appropriate sanction to 
take against that age group? 

Shirley-Anne Somerville: We understand why 
that policy proposal has been made; there is 
recognition that the children’s panel system is not 
working as effectively as it could. A small minority 
of young people cause complete havoc in certain 
communities and their behaviour must be dealt 
with. The next questions are about how we deal 
with that, and whether we do so using the 
children’s panel system. 

Organisations other than ours will be more able 
to comment on whether the extension of ASBOs 
offers the right way forward. We are concerned 
that the measure is a punitive one. It must 
comprise not only application and granting of an 
antisocial behaviour order against a young person, 
but support measures. Only if all those support 
measures fail should we use the ultimate 
sanctions, such as secure accommodation. That is 
really for organisations other than us to discuss, 
however. We see that there is a gap, and we 
understand why the extension of ASBOs is coming 
in, but they must be introduced together with 
support. 

There is concern about the part of the bill that 
says: 

“Where the sheriff makes an antisocial behaviour order” 

in respect of an under-16,  
“the sheriff may require the Principal Reporter to refer the 
child’s case to a children’s hearing.” 

There may be reason to examine that wording and 
to consider whether it should instead say that the 
sheriff “has to require”—rather than “may 
require”—the case to be referred to a children’s 
panel. We will look into the matter further before 
we consider whether to encourage lodging of an 
amendment to that effect. 

Elaine Smith: Your written evidence touches on 
that. It says: 

“there can be no doubt that ASBOs for under-16s would 
seem to be a new policy solution which would deal with the 
problem. However … if adequately resourced, the 
Children’s Panel system should be able to deal with both 
low-level and persistent cases of anti-social behaviour.” 

You have said today that ASBOs will be 
successful only if they are accompanied by an 
increase in resources to allow adequate funding of 
the necessary support mechanisms. What exactly 
did you mean when you referred to support 
mechanisms? 

Shirley-Anne Somerville: That relates to what 
we see when the child’s needs, as well as their 
deeds, are considered—as they are supposed to 
be—at children’s panels. We recognise that 
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ASBOs deal only with behaviour, and that the 
family’s needs have also to be considered. There 
should be a joint package along those lines. 

The children’s panel system, if properly 
resourced, may be able to provide for that, which 
would mean that antisocial behaviour orders may 
not be required. The institute does not feel that it 
can decide on that issue, but some of our 
members feel that the committee should consider 
the matter further and perhaps reassure us that 
ASBOs are the way forward. 

Elaine Smith: Are you reassured by the policy 
memorandum, which states:  

“For cases involving under-16s, an additional duty is 
being placed on local authorities and registered social 
landlords to consult the Reporter before applying for an 
ASBO.”? 

You mentioned sheriffs. The memorandum 
states: 

“In considering an application, the sheriff would take 
account of the Reporter's views, what is happening to the 
child in the hearings system and the best interests of the 
child.” 

It continues: 
“The children’s hearing is the most appropriate forum to 

consider the broader needs of the child and to decide what 
support measures should be put in place.” 

Does that give you any comfort? 

Shirley-Anne Somerville: It gives us comfort, 
but our specific concern is that, in the event of an 
ASBO being issued, the bill states only that the 
case may be referred to the children’s panel for 
further support. We would like such cases to have 
to be referred. However, we recognise the parts of 
the policy memorandum that support the bill. 

Elaine Smith: Do other panel members have 
comments on that issue? 

Danielle Walker: I have no comments. 

John Blackwood: We recognise that many 
problems with antisocial behaviour arise among 
people who are under 16—the issue has been 
reported to us. However, like the CIHS, we are not 
the best organisation to comment on remedies for 
the problem. As a former children’s panel member, 
I think that the hearings system would probably be 
the best system to deal with the problem, if it were 
adequately resourced. I cannot go further than 
that. 

Elaine Smith: I will move to a specific question 
about housing and antisocial behaviour orders. 
The policy memorandum states that the Executive 
intends 
“that ASBOs for under 16s will be linked to the provisions in 
the Housing (Scotland) Act 2001”, 

which will mean that social landlords will be able to 

convert the tenancy of an individual who has been 
issued with an ASBO to a short Scottish secure 
tenancy. What is your opinion of that provision? 

Shirley-Anne Somerville: Organisations such 
as Shelter Scotland have concerns about that 
provision, but the institute supports the move. We 
recognise that the measure is a grave one to take 
against a family, but as a move to an SSST for 
antisocial behaviour requires the local authority to 
provide support for the family, it is not necessarily 
all bad. We would not want local authorities to take 
that action in all cases, but in bad cases eviction 
and demotion to an SSST may be the right way 
forward. 

Elaine Smith: What about situations in which 
the behaviour of a child impacts on the rest of the 
family? 

Shirley-Anne Somerville: The authority would 
have to measure whether the problem is a result 
only of the behaviour of the child or whether the 
parents are also responsible. The institute has not 
commented on the proposed parenting orders. 
Antisocial behaviour is not only the child’s 
problem; the entire family must be involved in 
dealing with it. I am sure that the behaviour of 
such children affects their families as much as 
their neighbours. We must recognise that a 
tenancy is for a family, not only for the person who 
is named on the tenancy agreement. 

Elaine Smith: On that issue, your evidence 
states that you 
“are concerned that an ASBO granted for a non-housing 
related issue can still lead to the demotion of a tenancy 
from a Scottish Secure Tenancy … to a Short SST.” 

Will you comment further on that point? 

Shirley-Anne Somerville: We have a general 
concern that, although at present most ASBOs are 
given for antisocial behaviour in a house or in the 
locality of a house, ASBOs can be taken out for a 
wide variety of other behaviour. For example, 
ASBOs can be used to ban people from shopping 
centres or to move prostitutes on from tolerance 
zones. Our concern is that anyone who lives in the 
social rented sector who has an ASBO taken out 
against them would get a hit against their tenancy, 
even though their behaviour does not impact on 
the tenancy. A person’s tenancy agreement 
should be demoted if their behaviour impacts on 
their tenancy, but if the behaviour of a person who 
lives in the social rented sector does not relate to 
their house or the immediate locality, it is unfair 
that they should take that secondary hit, which no 
one else would take. 

Elaine Smith: You said earlier that the bill 
seems to concentrate on punitive measures, but 
from what you say about demotion to an SSST, 
you do not see that only as a punitive measure 
because intervention and assistance go hand in 
hand with it. Is that correct? 
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Shirley-Anne Somerville: Yes. 

Patrick Harvie (Glasgow) (Green): It has been 
argued that multiple evictions are very much at the 
heart of the experiences that cause antisocial 
behaviour and other problems for families, and 
that anything that makes eviction more likely 
would undermine the effectiveness of support-
based interventions and exacerbate the problem. 
Will you comment on that argument? 

10:45 
Shirley-Anne Somerville: You are absolutely 

right to say that a lot of persistent antisocial 
behaviour, particularly that which is caused by 
families, moves around the country, from 
neighbourhood to neighbourhood or from local 
authority to local authority. There are well-known 
cases of families who have moved around 
Scotland. One local authority is quite happy to 
wash its hands of a family, which moves on to 
another authority’s patch. If someone’s behaviour 
is impacting on their home surroundings, the 
ultimate sanction of that person’s losing their 
home has to be in place. 

In saying that, the institute thinks that local 
authorities should consider putting in place the 
very intensive support packages like the Dundee 
families project, which is very well known, or the 
City of Edinburgh Council’s neighbourhood 
services team. The Dundee project and the 
Edinburgh team look at severe and persistent 
cases of antisocial behaviour. They have turned 
around the behaviour of families, which is a help 
not only to their communities but to the families 
themselves. 

Only a small minority of local authorities have 
those services. We have to ensure that that 
provision is in place so that all local authorities can 
offer such intensive management projects. They 
may be expensive to run, but they save money in 
the long run by ensuring that there are no court 
processes for eviction. As I said earlier, they also 
benefit communities. 

The Convener: In your submission, you say that 
evidence shows that, 
“ASBOs for under-16s are used widely in England”. 

Is it reasonable to assume that, if ASBOs for 
under-16s have been used widely, it is because 
they have been found to be effective? If that is the 
case, surely there is there no reason why they 
should not be extended to Scotland—regardless of 
whether we have a children’s hearings system? I 
presume that youngsters in England express 
antisocial behaviour in the same way as do 
youngsters in Scotland—there is nothing about the 
border that makes antisocial behaviour different on 
either side of it. 

If ASBOs for under-16s are seen to be a 
reasonable and effective measure and it is 
established that they work, would not they offer a 
reasonable extra opportunity to address antisocial 
behaviour in our communities? 

Shirley-Anne Somerville: You are absolutely 
right. As you say, a comparison between the two 
systems is difficult because of the fact that we 
have a children’s hearings system and England 
does not. The institute has not carried out 
research into whether the children’s hearings 
system is a better way of dealing with antisocial 
behaviour than the system in England is. I am not 
sure whether the Joseph Rowntree Foundation 
has done so. 

The Convener: Even though we have the 
hearings system, if it were shown that ASBOs 
work, surely there is nothing to stop us from using 
ASBOs for under-16s as an extra measure. Surely 
the children’s hearings system is not a barrier to 
using ASBOS for under 16s? 

Shirley-Anne Somerville: No, not if it was 
shown that the systems in Scotland could not cope 
with persistent antisocial behaviour in young 
people. We would welcome further steps, whether 
that be antisocial behaviour orders for under-16s 
or any other measure. 

Campbell Martin (West of Scotland) (SNP): I 
will ask a question primarily of Shirley-Anne 
Somerville as it relates to the use of antisocial 
behaviour orders in respect of some work that was 
undertaken by her institute. At a previous 
committee meeting, we took evidence from 
Scottish Executive officials. Through questioning it 
became clear that, although the officials were 
aware of the large variance in the use of ASBOs 
between local authorities, they did not know why 
that was the case. From the research that your 
institute undertook, can you tell us why some local 
authorities use ASBOs and some do not? 

Shirley-Anne Somerville: Unfortunately I 
cannot. The research that the institute carried out 
was commissioned by the Scottish Executive. We 
are commissioned to carry out research on the 
numbers of ASBOs but not to carry out analysis on 
the reasons behind the numbers. Anything that I 
say would be based not on true research but on 
supposition. 

Campbell Martin: I have said that it is strange 
that the Executive was prepared to move on and 
extend the scope of ASBOs without knowing why 
some local authorities do not use the powers. As 
you have confirmed, the Executive did not ask the 
institute to answer that question. I say again that I 
find it strange that it did not do so. 

The institute has done a good piece of research. 
Will you flag up some of the other significant 
findings of the research that the institute 
undertook? 
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Shirley-Anne Somerville: There are two issues 
that concern us. The first is that, as you rightly 
said, about half the local authorities make no 
ASBO applications. We do not know the reasons 
behind that: they might have other services, but 
we are concerned that they are not at least 
considering ASBOs or applying for even one. We 
would find it surprising if the use of an ASBO did 
not fit even one case in those areas. 

That is only a general concern. The other 
important aspect to consider is the cross-tenure 
basis of antisocial behaviour and the fact that the 
vast majority of ASBOs are made against tenants 
in the social rented sector, whereas they are not 
made against owner-occupiers or private tenants, 
and not many are made against housing 
association tenants. The social rented sector is not 
the only sector in which antisocial behaviour is 
found, but, for whatever reason, there is a 
propensity to take out ASBOs against tenants in 
that sector. I think that that is down to antisocial 
behaviour having been considered in the past to 
be a housing management issue, which led to 
antisocial behaviour teams being placed in 
housing departments. We are carrying out further 
research to try to answer some of the questions. 
From speaking to local authorities, we have found 
that many of the antisocial behaviour teams are 
funded through the housing revenue account—
tenants’ rents—and not the general fund through 
council tax. We are concerned about that, 
because it encourages local authorities not to think 
strategically, but to think of antisocial behaviour as 
a housing management issue. 

Patrick Harvie: I will discuss the dispersal of 
groups. I am interested in all the witnesses’ views, 
but especially those of the Chartered Institute of 
Housing, which stated in its written evidence that 
the police already have sufficient powers to 
disperse groups that commit antisocial acts, but 
that those powers are not being used. Will you 
expand on that? 

Shirley-Anne Somerville: If groups are 
behaving antisocially, the police have powers to 
move them on and to deal with the behaviour. 
However it is a different concern if groups are not 
behaving antisocially but communities feel 
threatened by them. We are uneasy about the 
Executive’s response on that matter. 

I was at a recent Shelter conference where I 
heard from an antisocial behaviour adviser to the 
metropolitan police, who went through a vast array 
of examples of how he worked with young people. 
In one estate, he asked young people why they 
hung about in a certain place, and they came up 
with simple reasons such as, “We feel safe 
there—it’s the place we can gather where there 
are escape routes if we get attacked”, or “It’s the 
only place for us to hang about.” Through 

consultation with those young people, youth 
shelters were built close to that place. The young 
people congregated about those youth shelters 
and left the alleyways open to the estate, so that 
people felt safer and the young people felt happy 
because there was something for them to do. 

That approach does not work in every area, and 
of course there are problems with groups 
behaving antisocially, but we must consider the 
wider aspects, find out why young people lurk 
where they do and try to work with them to find out 
whether the perception and fears are greater than 
the actual crime. 

Patrick Harvie: You mentioned alternative 
provision, such as youth shelters, in your written 
submission. Is that one of the aspects that you 
have described as “prevention”? You have 
commented that the bill seems to contain only 
enforcement measures; prevention is not 
addressed.  

Shirley-Anne Somerville: The bill is obviously 
not the place to legislate for youth shelters. We 
realise that that is why they are not in the bill, but 
we hope sincerely that the Executive is 
considering something like youth shelters in its 
wider strategy. They have been shown to work 
only if they are used with the participation of the 
community and the young people; however, they 
have been shown to work. 

Patrick Harvie: Would you support a move to 
require the police to demonstrate that alternative 
provision existed before designating an area for 
use of the dispersal power? 

Shirley-Anne Somerville: I am not sure. That 
would be administratively difficult, so we would 
have to go back and discuss the matter. I am 
aware that the subject was raised at the 
committee last week, but we have not discussed it 
with the institute’s members. Personally, I would 
be uneasy about that, but we will have to see what 
the board thinks when it meets in January. 

Danielle Walker: I reiterate the point about the 
use of existing powers across the board. Evidence 
from the latest report in 2000 shows that existing 
powers for social landlords, private landlords and 
the police are not necessarily being used. We 
have to understand the barriers to the use of 
existing powers before we introduce additional 
powers. 

John Blackwood: We echo that. There are a 
number of existing powers that, for one reason or 
another, are not used in some communities. 
Perhaps that should be the first point of call. 

The Convener: I will give an example that I 
have cited before of an area in my constituency 
that is effectively an outdoor youth club. People 
are dropped off outside people’s homes and they 
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gather in groups of about 30 or 40-strong. When 
they are dispersed, there is evidence that there 
has been underage drinking and sex and there is 
graffiti and broken bottles. There is evidence from 
people round about who have phoned the police to 
report disturbance and noise, so it is not that 
people have been scared just because they have 
seen 40 youngsters. Rather, they are scared 
because they have had their tyres slashed and 
damage has been done to their properties. The 
problem is that, the youngsters can return 
because the police are not able to catch them 
committing the offences. Some members of the 
community are intimidated by the thought of giving 
evidence in those circumstances. 

Why do you think the police do not use the 
powers that they have? How do you address the 
problem of such group gatherings? That kind of 
situation is not about unreasonable, intolerant 
witnesses to such gatherings, but people who 
have reasonable fear about what is happening to 
them. The evidence is in their properties. 

Danielle Walker: Our research tries to 
understand the realities of what those young 
people are doing there. Dispersing them might not 
solve the problem of underage drinking or the 
other problems that you cite. Getting under the 
skin of what is going on in those communities and 
getting among those young people and finding out 
what the drivers of antisocial behaviour are is an 
important step. 

Part of the work that we have been doing, as I 
mentioned the last time I met the committee, 
relates to preventive activity through Communities 
that Care—that is one particular intervention. We 
need to understand what prevention is needed 
before young people gather in the way that you 
describe. We also need to look at interventions 
that can address some of those issues now. 

We will publish a report in May next year that will 
look at detached youth work and evaluation of a 
number of interventions to do with vulnerable 
young people as well as those who exhibit a 
variety of antisocial behaviour. We found that 
there is evidence that detached youth work can 
reach and change the behaviours of some 
vulnerable people and young people who are 
acting out. That is just one example of different 
kinds of intervention that could be used to tackle 
some of the underlying causes. 

There is a range of reasons why the police do 
not use dispersal—it would be interesting to hear 
evidence on that from them. Part of the reason 
might be the lack of alternatives for young people. 
We have evidence of that from our experience as 
an RSL. If the police disperse young people, they 
know where they will go and what they will do and, 
in some ways, there is a sense that there is no 
point in dispersing them. That sense influences 

police practice to a certain extent in some 
localities. 

The Convener: In the case of my example, the 
area has become such a problem for the 
community that the community is undermined by 
it. People are beginning to feel that they want to 
move away from the community and that there is a 
poor perception of the area. In those 
circumstances, it is reasonable to say that when 
people are dispersed, they will not come back 
because even if that measure does not address 
the needs of the youngsters who cause the 
problem, it addresses the needs of the people who 
are unable to let their children out of their houses. 
That is a reasonable part of addressing the needs 
of everyone in the community.  

Danielle Walker: That is right. Community 
mediation is one of the interventions that we have 
put in place to try to get conversation going 
between young people and the community about 
what represents acceptable behaviour. That often 
yields some results. I cannot say that it works in 
every case—the case to which you referred 
sounds like an extreme one that needs to be 
tackled by the very end of the continuum of 
intervention. I advocate that that continuum should 
remain, as opposed to going in with a 
sledgehammer in all cases. 

The Convener: The bill does not suggest going 
in with a sledgehammer; it mentions an approach 
in extreme circumstances. In such circumstances, 
do you see that there is a possible case at the 
extreme end? 

Cathie Craigie: As we know, the police have 
powers to move people on, but, as Johann Lamont 
said, a problem is that people keep going back to 
the same place and the police have to go back 
and forwards to that place on the same evening or 
throughout the week. Although the provision on 
dispersal seems to have raised quite a few issues 
for various organisations, it is actually a power to 
stop people returning to an area. Perhaps the 
provision should be called something other than 
the power of dispersal. 

11:00 
Shirley-Anne Somerville: We accept that there 

is a significant problem with antisocial young 
people in certain areas, but the question is, if a 
group is dispersed from outside a particular 
facility, will those people cease to meet as a 
group, or will they just meet four streets down, 
outside somebody’s shop or underneath a block of 
flats, for example? Danielle Walker spoke about 
talking about the problems. I am fully aware that 
that does not help the people in the affected 
community, but neither will the bill help the people 
in the community if groups just congregate 
somewhere else, four streets down. 
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We understand that there is a problem and that 
something has to be done about it, but we are 
uneasy over whether the bill offers a long-term 
solution or whether it will simply move the problem 
somewhere else. 

Cathie Craigie: Are you consulting your 
members on the issue? 

Shirley-Anne Somerville: Yes. 

Cathie Craigie: We will hear what comes back 
from that consultation. 

Scott Barrie (Dunfermline West) (Lab): I want 
to turn to part 4, on closure of premises. As you 
know, the provision gives the police and the courts 
the power to seal off both residential and non-
residential premises that have become the focus 
for antisocial or criminal activity. The institute’s 
written submission states that you support the 
provision but that you have some reservations 
about how it may work in practice. Will you 
elaborate on that? 

Shirley-Anne Somerville: We understand the 
policy intention. Certain areas and properties are 
used as drinking dens or crack houses and that 
problem has to be dealt with. We are concerned 
about how the provision would work in an 
occupied residential area. I think that you heard 
from someone last week who said that many 
tenants are vulnerable and can be taken 
advantage of and that their houses can be 
overrun. In those circumstances, the tenant needs 
assistance so that they do not lose their home. We 
are concerned about what would happen to that 
person. 

Perhaps the provision should refer to residential 
or non-residential premises, but not to occupied 
residential properties unless support measures are 
put in place. I am afraid that you have caught us 
out with our consultation; we have not reported 
back yet. However, we are keen to consider this 
provision, because we are concerned about how it 
will work in practice. 

If someone is in a house and is either paying the 
rent or receiving housing benefit, will they be able, 
if they are moved on somewhere else, to claim two 
housing benefits? Will they be able to apply twice? 
How can they have two homes at once? We have 
raised our concerns with the Executive and I know 
that it is considering them to see whether it can 
reassure us. From what we hear, the Executive 
does not have a closed mind on the matter. 

Scott Barrie: As was said during our discussion 
on the dispersal of groups, such an intervention 
would not necessarily be the first option. The 
procedures that would have to be gone through 
would mean that the intervention would be used 
only for persistent difficulties. In such cases, would 
you feel that the provision was worthy of serious 
consideration? 

Shirley-Anne Somerville: I would not like to 
state a conclusion on that from the institute’s point 
of view. As I said, we have not yet heard back 
from our members. We have concerns, but I would 
not like to say more than that at the moment. 
Sorry. 

Scott Barrie: I look forward to hearing the 
results of your consultations. 

Does anyone want to add anything? 

Danielle Walker: No, we have done no 
research on the matter. 

Scott Barrie: The submission from the 
Chartered Institute of Housing in Scotland states 
clearly and succinctly: 

“The Institute supports the introduction of fixed penalty 
notices for anti-social behaviour in public areas.” 

Why is that the case? 

Shirley-Anne Somerville: There is a perception 
that a lot of police time is used up in taking cases 
to court, so the fixed penalty notice system might 
save time. Other organisations might be in a better 
position to comment on that, but our members 
certainly think that the notices would help in 
dealing immediately with antisocial behaviour. 
Communities often want an instant solution and 
fixed penalty notices would offer instant 
punishment. 

Danielle Walker: We are planning a project that 
will consider not necessarily fixed penalty notices, 
but more straightforward, smaller loops in relation 
to the justice system and in particular community 
intervention. If that is the intention that underpins 
the provision for fixed penalty notices, there 
seems to be anecdotal evidence that they are a 
good idea. Our project will be relevant; in three 
years’ time we will be able to report our findings to 
the committee. 

John Blackwood: We do not take issue with 
fixed penalty notices if they are used as a final 
option, when no other measure is available. Like 
the Chartered Institute of Housing in Scotland, we 
would be keen for preventive measures to be 
considered; perhaps work needs to be done in that 
area. 

Scott Barrie: Given that fixed penalty notices 
would be a response to what might be termed 
lower-level antisocial behaviour, do you think that 
they would prevent problems from escalating to 
the extent that previous witnesses talked about? 

John Blackwood: Yes. That takes us back to 
how we define antisocial behaviour and nuisance 
and where we draw the line. Behaviour that might 
not, in its early stages, be considered antisocial by 
one person might be regarded differently by 
another. Unless such behaviour is tackled in a 
constructive and coherent way, the situation might 
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escalate and the behaviour might reach a level 
that no one would dispute was incredibly 
antisocial. The solution lies in early and effective 
intervention. 

Stewart Stevenson: I believe that when the 
police issue fixed penalties or on-the-spot fines to 
tackle motoring offences, they can do so only 
when the driver can produce a driving licence to 
confirm their identity. It is envisaged that the fixed 
penalty notices under the bill will be issued in the 
street, where there will be no requirement to 
confirm—or no ready way of confirming—the 
identity of the person concerned. Is the system 
likely to work? Will personation become a big 
issue? 

Shirley-Anne Somerville: We do not feel that it 
is for us to comment on that; it might be a matter 
for other organisations. 

John Blackwood: I echo that. 

The Convener: We will take that as a pass. 

Mary Scanlon: In your submission, you contend 
that the Scottish Executive should consider 
strengthening building standards as way of 
reducing noise nuisance. Will you comment on 
that? 

Shirley-Anne Somerville: Again, that relates to 
the prevention of problems: if we build secure, 
good-quality homes, we might prevent problems 
from arising in the first place. We are concerned 
that the Executive might have ruled out such 
measures during the consultation process. 

In England, building standards have just been 
strengthened. We have not had time to compare in 
detail the English technical standards with ours 
and I am not sure that we could do so before the 
bill is passed. However, we would like the 
Executive at least to commit to considering the 
matter. In housing, much low-level antisocial 
behaviour relates to noise nuisance, and there 
should be further investigation into how that might 
be prevented. 

Mary Scanlon: In new-build flats, noise 
nuisance is a terrible problem, so strengthened 
building standards would be a positive measure. 

Danielle Walker: Anecdotal evidence suggests 
that construction methods, as well as construction 
standards, affect the quality of noise insulation. 
Even when high standards are used, a range of 
building methods—prefabrication, for example—
have an effect, so that should also be considered. 
There is some research evidence for that too, but 
not as much as we would like. 

Mary Scanlon: You said that new regulations 
have recently come into force in England. 
However, I have received complaints from people 
in the Highlands concerning bagpipes and bagpipe 

music; those complaints would not really apply in 
England. The complaints have come from tenants 
who live near souvenir shops in Highland 
villages—I do not want to be too explicit. 

Cathie Craigie: It was not people in the Scottish 
Parliament headquarters, then? [Laughter.] 

Mary Scanlon: The bill talks about a permitted 
level of noise; however, you cannot turn down the 
bagpipes. Section 47 deals with the seizure of 
equipment. Although we can sit here and laugh, 
the letters that I have received talk about bagpipe 
music being played for eight to 10 hours a day. 
Those people love bagpipe music—as I do—but 
they do not want to hear it for eight to 10 hours a 
day. They are tenants who like the place where 
they live. If a tenant complained to you about the 
volume at which bagpipe music was being played, 
would you consider the playing of that music to be 
antisocial behaviour under the bill? 

Shirley-Anne Somerville: I have actually 
managed to think of an answer to that. It all comes 
down to lifestyle clashes and the fact that 
everyone has to be considerate towards their 
neighbours, whether the issue is the bagpipes, 
loud music or anything else; that is where 
mediation and community service come in. It 
would be excessive for anyone to play any musical 
instrument or music for eight to 10 hours a day, 
and it could be for mediation to solve that problem. 

Mary Scanlon: Could the bagpipes be seized? 
How would mediation work? I understand why 
visitors want to hear the bagpipes. 

Shirley-Anne Somerville: There is a difference 
between what people want to hear and what their 
community wants to hear, and the individual has to 
respect the wishes of the community as well. The 
wishes of the majority may outweigh those of the 
individual. 

Mary Scanlon: Would it be considered 
excessive for a tenant to have to listen to bagpipe 
music for eight to 10 hours a day? 

Shirley-Anne Somerville: Yes. Listening to any 
music for that length of time would be excessive 
and that would be a household problem. 

The Convener: Surely the issue would be the 
level of noise, the persistence of the problem and 
the reluctance of the person to listen to others. It 
would not matter what the instrument was. The 
issue is not whether it is nice music; it is the fact 
that the music is loud. 

Cathie Craigie: If the person had a flat right 
next door to the local bagpipe shop, they might 
expect things like that to happen. 

Mary Scanlon: I just thought that I would raise 
that issue. I would not consider that to be 
antisocial behaviour under the terms of the bill, 
although some people might. 
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Shirley-Anne Somerville: Yes. I think that it 
would come under the definition of noise nuisance. 

Mary Scanlon: We will need to be aware of 
that. 

Donald Gorrie: If the bagpipers who stand 
outside the Scottish Parliament learned to play 
better, it would be a great improvement. They are 
absolutely awful. 

The Convener: In my experience, when people 
object to noise they are not making a critique of 
the type of music or the quality of the playing. It is 
a matter of whether it disturbs their ability to watch 
“Coronation Street” or to get the children to sleep. 

Mary Scanlon: Your written submission argues 
that, in the financial memorandum on the bill, 
“the Executive does not recognise the resource implications 
of the Bill” 

and that there is a 
“danger of raising public expectation to a level which 
cannot be met”. 

Will you elaborate on your concerns? 

Shirley-Anne Somerville: Yes. The Executive 
is investing £65 million over two years, of which 
£30 million will be for community initiatives and so 
on, but there is concern that that might not be 
enough—although I know that you probably hear 
that from every organisation on every issue. 

When the Highland Council gave evidence to 
the Local Government and Transport Committee, 
it said that it would cost about £160,000 to 
introduce a mediation service throughout the 
Highlands. The funding that the council was given 
as part of the building safer communities 
programme and for the community wardens 
initiative was £65,000. That money is only for 
community mediation, however; it does not include 
the provision of intensive support or any other 
packages. It would be very difficult for local 
authorities to provide full services for that sum. 

Ring-fenced Executive money may not be the 
way forward; it may just be a question of bearing 
the issue in mind through the annual local 
authority agreements. It is for local authorities to 
choose to make antisocial behaviour a higher 
priority, but it is a concern if it is thought that £30 
million will solve the problems and fill the gaps in 
service provision, because it will not. Public 
expectations might be raised. 

11:15 
Mary Scanlon: There seem to be two different 

points of view. You are saying that if no additional 
resources are forthcoming, there is a danger of 
raising public expectations. There is no doubt that 
local authorities and RSLs will need additional 

resources. Paragraph 246 of the financial 
memorandum states: 

“There will be a small additional administrative cost for 
registered social landlords (RSLs) … Participation of RSLs 
is considered to be part of their responsibilities as good 
landlords and will benefit their tenants.” 

Although you say that additional resources will be 
required, the financial memorandum says that any 
additional administration would be regarded as 
good practice and that additional resources would 
not be required. Do you agree with the financial 
memorandum? 

Shirley-Anne Somerville: Although it should be 
good practice to provide many of those services, 
that is not being done at the moment. It is a 
question of how to introduce the provision of the 
services in question. If you are saying that all 
RSLs and local authorities should provide every 
service, there will have to be extra funding or rents 
or council tax will have to rise to pay for that. Such 
provision has to be paid for somehow. 

We are concerned about smaller RSLs who 
simply cannot afford to have an antisocial 
behaviour team, professional witnesses and so on. 
Many of them have not yet set up service level 
agreements with their local authority to buy into 
the services of that authority, so there is a concern 
that some RSLs might not be considering 
providing those services. 

Mary Scanlon: You are saying that landlords 
would all wish to adopt good practice and that the 
provision of such services is good practice. 
Regardless of the existence of the bill, you would 
hope that any good practice that would benefit the 
landlord and, more important, the tenants would 
be adopted in any case, but your point is that that 
cannot be done without a major input of resources. 

Shirley-Anne Somerville: That should be done 
in any case. The issue is from where the input of 
resources comes—from central Government 
funding, from the diversion of local government 
funding from other areas to antisocial behaviour, 
or from rent increases. 

Cathie Craigie: I have another question for 
Shirley-Anne Somerville. You should have extra 
water, because you have done most of the 
speaking. 

Many of your members who work in my area tell 
me that much of their time is spent dealing with 
antisocial behaviour issues that are not specifically 
to do with housing. You mentioned that your 
money to deal with antisocial behaviour comes out 
of the housing revenue account. That is a fair 
point. 

Your written submission recognises the bill’s 
many good aspects. Do you accept that, if we get 
things right on the ground, resources will be 
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channelled in another way and it will not be a 
given that we will need to plough loads of 
resources into implementing the bill? If we 
manage that, it will mean that the existing 
resources, supplemented by the additions that the 
Executive is saying will be put to better use in 
early intervention, will work to remedy the 
problem. 

Shirley-Anne Somerville: To an extent, that is 
right, but we have to bear in mind the larger 
projects, which are expensive. I refer to the 
Edinburgh neighbourhood services support team, 
for example, which costs a great deal of money 
each year to run. Although it deals with only about 
150 families, in the main it solves those problems. 
It would not be possible to fund that team without 
a large transfer of resources from some other area 
of local government. I am sure that other areas of 
local government would argue that they need the 
funding that they have. It is a question of whether 
an appropriate balance would be achieved in 
practice. 

Elaine Smith: I want to ask about the provision 
that the bill makes for equal opportunities. That 
issue ties in with the question of the bill’s definition 
of antisocial behaviour, which Stewart Stevenson 
mentioned, and relates to the issues that Mary 
Scanlon was talking about—although perhaps not 
to bagpipes. 

In the paragraphs on equal opportunities in the 
policy memorandum, the Executive notes that it is 
aware of a variety of concerns that have been 
raised regarding equal opportunities. One example 
that is mentioned is children with special needs 
who could be subject to ASBOs because of their 
behaviour. If you read the definition in the bill, you 
will see why people have concerns about that. The 
Scottish Executive stated categorically in its 
evidence to the committee that it was confident 
that the bill would not discriminate against any 
such groups. 

Do you have any comments on the equal 
opportunities aspects of the bill? Have the rights of 
such groups been safeguarded by the policy 
memorandum and by the way in which the bill has 
been written? 

Shirley-Anne Somerville: I think that they 
have. A lot of it comes down to good practice in a 
local authority and to whether the local authority 
recognises equal opportunities issues and realises 
that it should not be taking out ASBOs on such 
groups. When a case gets to the level of coming 
before a court, a sheriff should take into account 
the reasonableness of what has been happening. 
That should be enough at that stage. Again, that 
comes down to the training of sheriffs. We are 
aware that sheriffs throughout Scotland give out 
different opinions on antisocial behaviour issues, 
depending on the cases involved. 

Elaine Smith: That goes back to our discussion 
about children’s hearings and so on. 

Can I ask about the landlords’ position on the 
issue? 

John Blackwood: Largely, we echo those 
comments. We have concerns based on our 
recent experience of neighbours complaining 
about tenants’ behaviour. Landlords have come to 
us to ask what they can do about such complaints, 
which often concern gay couples; such situations 
arise largely because the neighbours do not like 
gay people living next door. An autistic child has 
also been an issue in one situation. More recently, 
the neighbours wanted the landlord to evict a 
tenant because the tenant had got a disabled 
parking space outside their front door; the 
neighbours felt that it was unreasonable that 
tenants should have that right, because they were 
only tenants. 

Such situations are unacceptable, but those are 
the day-to-day experiences that landlords tell us 
about. My bigger concern is that all those 
landlords—I appreciate that this might be contrary 
to the experience elsewhere—come to us saying, 
“I do not want to upset my neighbours and I do not 
want there to be a problem.” I often say, “Hang on 
a minute—you have to think about your tenant. It 
is not reasonable for your neighbours to act in that 
way.” I encourage the landlord to get into some 
sort of mediation with the neighbours, but I 
question whether that is their role when the 
complaints are completely discriminatory. 

A line should be drawn to ensure that people 
cannot be discriminated against on the grounds of 
race, sexual orientation or disability, because 
communities are engaging in such discrimination. 
We feel that that issue has been addressed 
adequately in the bill, but my concern goes back to 
local authority practice. I hear different stories from 
different local authorities. I am also concerned that 
when private sector tenants and private sector 
landlords go to the local authority, the authority 
says that it is not interested. It remains to be seen 
whether the bill will address that inequality of 
access and information, but we have serious 
concerns about the issue. 

Elaine Smith: Is that also a training issue? 

John Blackwood: Yes. 

Danielle Walker: It was mentioned earlier that 
there is not a whole strategy. In essence, the bill 
addresses one part of the matter so we cannot 
see how it fits into the broader context. That 
means that we welcome the comments that are 
made in the bill, but we find it difficult to judge 
whether they fit into a broader strategy and are 
reflected across the piece. 
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Elaine Smith: The committee can consider 
putting that point to the Executive. 

The Convener: Given the Executive’s 
commitment to equality and social inclusion, it 
would be reasonable to expect that it would not 
promote a bill that could be used maliciously. 
Equally, the fact that someone may attempt to use 
legislation maliciously is not, in itself, grounds for 
not having the legislation to deal with people who 
have reasonable and serious complaints. 

Thank you very much for giving evidence to the 
committee. The Chartered Institute of Housing has 
indicated that it will come back to us with further 
comments. If you want to raise further issues with 
us, we will be more than happy to hear from you. 
We have found your comments very useful. 

11:24 
Meeting suspended. 

11:35 
On resuming— 

The Convener: I call the meeting back to order 
and welcome our second panel of witnesses. 
From Pollokshields Tenant Management Co-
operative we have Rachel McCreath, the 
chairperson, and Rose Devine, the secretary. 
From the Cumbernauld Housing Partnership we 
have Campbell Kinloch, the estates manager. I 
thank you all for coming along today. 

During the session, we hope to get a sense of 
some of the evidence that was given to us when 
we visited local communities. We do not intend to 
give you a grilling, but we want to hear those 
voices. 

If there are questions that you do not have a 
response to or that you do not feel are appropriate 
for you to respond to, please say so. Everyone is 
going to be on their best behaviour. We are keen 
to get a sense of your experience, but without 
talking about specifics, because we appreciate 
that the specifics are about what people are living 
with and we do not expect you to talk about that. 
We want you to give us a general feel for some of 
the issues that are being experienced and that 
came across to us quite strongly when we were 
out in the communities. I hope that you do not find 
the session to be an ordeal and that you will still 
be talking to us at the end. We genuinely 
appreciate both groups coming to the meeting. 

The Scottish Executive has clearly said that the 
issue is a priority and it has spoken to people 
throughout the country about it by engaging in a 
big consultation. How big a problem do you think 
antisocial behaviour is generally? Is it reasonable 
for the Scottish Executive to make it a priority? 
How much of a problem is it in your experience? 

Campbell Kinloch (Cumbernauld Housing 
Partnership): It is a problem and it is becoming 
an ever-increasing problem, especially in blocks of 
flats. There was consultation in Cumbernauld and 
my bosses spoke to Cathie Craigie. 

Our evidence is more anecdotal than that of the 
previous panel. Antisocial behaviour is increasing 
on the street, and it is increasingly difficult for 
housing officers to deal with it. 

Rose Devine (Pollokshields Tenant 
Management Co-operative): It is a big problem, 
especially in our area. Sometimes it is quite 
frightening because of the youths that are causing 
all the problems. 

Rachel McCreath (Pollokshields Tenant 
Management Co-operative): My experience is 
just the same as Rose’s. I stay in a deck-access 
property and there is a big problem with youths 
hanging around the corridors. I think that someone 
on the previous panel mentioned thicker walls; our 
walls are paper thin, so every morning at 8 o’clock 
my neighbour gets us out of bed. 

We have a big problem with youth disorder. 
Antisocial tenants tend to stem from their families.  

The Convener: What impact does it have on 
your tenants? Is there evidence of how it has 
affected them? 

Rachel McCreath: It has a big impact on our 
tenants. We have tenants who are complaining all 
the time, tenants who are moving away and 
tenants who are taking private lets and paying 
extortionate rents just to get away from it. It just 
gets unbearable. There is a wide scale of 
antisocial behaviour, from graffiti to murder. 

Stewart Stevenson: I want to draw out what 
kind of behaviour you think is antisocial behaviour. 
The bill has to say what it is. I will not repeat what 
the bill says, because I do not think that that 
matters to you too much. I would like examples of 
what you think is antisocial behaviour—you started 
us off with one or two—so we get a sense of what 
you, from the perspective of your communities in 
Cumbernauld and Glasgow, think the Parliament 
should be concerned about when it is making new 
laws. 

Rachel McCreath: If you put it like that, 
antisocial behaviour is 101 things. It includes noise 
pollution, bagpipe playing, loud music, neighbours 
who shout at their children—in my corridor just 
having children is antisocial—graffiti and ball 
games. For someone to be deemed an antisocial 
person, their behaviour would have to be pretty 
severe, such as playing loud music at half past 4 
in the morning in the knowledge that the 
neighbours are elderly or have young children. 
Screaming up at people’s verandas at 4 o’clock in 
the morning is not polite either. People who are 
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antisocial do not have any respect for other people 
or for themselves, because they just do not 
consider other people’s circumstances, such as 
that people have young children or have an elderly 
parent or grandparent staying with them. They do 
not care; they just want to play their music at 
stupid o’clock in the morning. 

Stewart Stevenson: So, in a sense, it is not 
necessarily the behaviour itself: boys and girls 
kicking a ball around is okay, but it is not okay 
when it is done in the corridor at 4 o’clock in the 
morning. The same is true with music. Loud music 
being played out in a big field is okay, but it is not 
okay if it is being played next door late at night. 

Rachel McCreath: In the deck-access 
properties, the corridors run above and below 
bedrooms, so I chase the children off the corridor 
if they are playing ball games or using roller 
skates. Sometimes there is ridiculous behaviour 
such as screaming, singing and banging on doors 
right above people’s bedrooms. People are up and 
awake, but they do not want to go out, because of 
the screaming and shouting. 

Stewart Stevenson: This is quite a hard 
question. Do you think it is possible to change the 
behaviour of the people who are not thinking about 
the effect on the decent people in an area, so that 
they start to become part of the normal group of 
people who live decently? Alternatively, do you 
think that many such people are incapable of 
changing? 

Rachel McCreath: Do you want my opinion? 

Stewart Stevenson: Yes. 

Rachel McCreath: I do not think that people 
who do not respect themselves and do not respect 
others will ever change. I do not think it makes a 
difference where we put them or what type of 
house we give them; it will never be enough. We 
could give them a five-bedroom house with en-
suite bathrooms in every bedroom and it would still 
not be enough. They would still vandalise the 
property and annoy their neighbours by blasting 
out music. I do not think they will change, but 
introducing procedures to make them change 
might work.  

Stewart Stevenson: Are there any other 
behaviours, which Rachel McCreath did not 
mention, that Rose Devine and Campbell Kinloch 
would like to add to the list? Is it your experience 
that people can change? 

11:45 
Rose Devine: The majority of tenants on our 

estate are elderly. They have stayed there for 
more than 30 years. In the past five or six years, 
all of a sudden, all the idiots, as I would call them, 
want to do just as they please. I can go into detail 

about that. They have attacked people, there have 
been attempted murders and there has been a 
murder. At one time, I stayed in a deck-access flat 
on the ground floor and the corridor was above my 
bedroom. Every Friday and Saturday night there 
was a fight. I would be lying in my bed while those 
bodies were all knocking lumps out of each other 
at the top. It is not nice. When you phone the 
police, the response time is ridiculous, and 
sometimes they do not come out.  

Stewart Stevenson: Do you think that that has 
anything to do with misuse of drugs or drink, or 
would that happen anyway? 

Rose Devine: They could do it sober; they did 
not need to be drunk. Sometimes, we are talking 
about kids of 14. They are out until 5 o’clock in the 
morning, smashing in all the glass-panelled doors 
in the drying areas. When they are drunk, they just 
go along and smash every door they see. That 
comes out of our repair budget, which is very 
small.  

The elderly people are afraid to go out at night. 
They stop going to their clubs in the community 
halls, and that is just not right. It is terrible. In 
January, there were 10 days between the two 
attempted murders. Those boys are still living 
there and running about mad at night. There is 
something wrong.  

Stewart Stevenson: Is Cumbernauld different, 
Campbell? 

Campbell Kinloch: No, it is much the same. In 
Cumbernauld, the partnership has a strategy for 
dealing with antisocial behaviour and we 
categorise the cases. Extreme cases are those 
involving drug dealing, serious harassment or 
violence. Serious cases are those involving 
frequent disturbance or vandalism. Nuisance 
cases are those involving issues such as stair 
cleaning and control of pets. The majority of cases 
that come to us could be described as nuisance 
cases but, unfortunately, if they are not resolved 
they can escalate to serious cases. We do not 
have the same number of murders as my fellow 
witnesses have experienced in their communities. 
When that happens, we rely heavily on police 
involvement. That is not something that the 
housing officer would get involved in. 

Mary Scanlon: My question is primarily for 
Campbell Kinloch of the Cumbernauld Housing 
Partnership. As a registered social landlord, have 
you every applied for an antisocial behaviour order 
to be made? If so, what was your experience of 
the process? 

Campbell Kinloch: We have not asked for an 
antisocial behaviour order, but we have been 
involved in providing evidence when an order was 
taken out against one of our tenants. The 
evidence that prompted the antisocial behaviour 
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order was given to the police, the local authority 
and the antisocial behaviour task force. It did not 
come across our desks. However, when the 
antisocial behaviour order was in place, we were 
asked to comment regularly on whether there was 
anything that was causing a breach of the order. 
Thankfully, nothing happened and the tenant has 
kept her home. The antisocial behaviour appears 
to have stopped. 

Mary Scanlon: Given the new provisions and 
the extension of antisocial behaviour orders, would 
you consider initiating this process in future? 

Campbell Kinloch: I would consider using the 
antisocial behaviour orders that relate to the 
home. At the same time, however, we rely on the 
lease for dealing with such issues. If the antisocial 
behaviour orders are extended to deal with 
situations outwith the home and away from the 
vicinity of the home, there would be little that 
housing officers can do to prevent the antisocial 
behaviour. That would be a police matter.  

Mary Scanlon: Rose Devine mentioned the 
havoc created by 14-year-olds. The bill would 
enable antisocial behaviour orders to be used in 
relation to those aged 12 to 15. Do you think that 
they are an appropriate sanction to be taken 
against that group? 

Campbell Kinloch: Yes. The most recent cases 
that we have dealt with in Cumbernauld have 
involved children under the age of 16, against 
whom it is extremely difficult to take proper action. 

Mary Scanlon: How young were they? 

Campbell Kinloch: They were 14.  

We can take action against the tenant whose 
children are causing the problem, but in cases 
where the tenant is not controlling their children, 
the action that we have taken has been largely 
unsuccessful and the antisocial behaviour has 
continued. If the tenant was threatened with 
having an ASBO imposed on the child, I am sure 
that that would make a difference.  

Mary Scanlon: Do you think that the end-of-the-
line sanction of locking up the parents could be 
appropriate in some circumstances, when all else 
has failed? 

Campbell Kinloch: I would certainly hope that 
that would never happen. Like the previous 
witnesses, I would hope that the children’s panels 
would come into force at that point, as well as the 
social work department. In my time as a housing 
officer, we have only once deprived someone of 
their tenancy because of antisocial behaviour. It 
took a long time to come to that conclusion. 

Patrick Harvie: I would like to ask about the 
dispersal of groups. The bill would give police the 
power to designate a local area—we do not know 

how large or small it would be—within which they 
would have the power to disperse groups of two or 
more people and it would make it an offence for 
those people to return. Do you feel that that power 
is appropriate for your communities? Is the 
gathering of groups a problem that you face? If so, 
would the new power solve the problem and make 
the individuals less likely to offend elsewhere? 

Rachel McCreath: We have a good relationship 
with the community police in the area. Last winter, 
the police moved on youths who were 
congregating in certain parts of certain corridors. 
The difficulty that the police had was that two or 
three of the youths who were congregating lived in 
those corridors. There is a limit to what the police 
can do. You cannot chase somebody from their 
own front door, and his friends can reasonably 
claim that they are just visiting him. The police 
would have their hands tied in such a situation.  

Patrick Harvie: I am not sure that the power 
would apply in that situation. It relates to public 
places. I do not know whether such a corridor 
would count as a public place.  

Rachel McCreath: In the deck-access 
properties, the stairwells and the centre pieces of 
the corridors are classed as communal properties. 
People phone the police when a large group 
congregates at the end of the corridor, which is 
only metres away from somebody’s front door. 

Patrick Harvie: It might be useful if we could 
find out whether the power would cover such 
situations.  

Could you tell me whether, in general terms, you 
feel that it would be appropriate for the police to 
have the power to disperse groups that were 
gathering in public places? 

Rachel McCreath: If the youths do not hang 
around in the corridors, they tend to hang around 
outside the local shop, which is open till midnight, 
or the Chinese, which is further down the road. If 
there is a large number of them, the people in the 
shop call the police and the police come and shift 
them along. Where they go to, I do not know. I 
think that the police should be given more powers. 
I do not know whether it would be possible to put 
time limits on children of a certain age, or whether 
they should be taken home. A lot of them are 
under 16. 

Patrick Harvie: For particular gathering points, 
the police would have the power to designate 
specific times of the day or night, or specific days 
of the week, during which it would be an offence 
for anyone to come back to that gathering point. 
Would that be a positive step? 

Rachel McCreath: Yes. Large groups of youths 
should not be allowed to gather in one place. It is 
intimidating if you need to go to the shop and 20 
youths are standing on the corner. 
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Patrick Harvie: A criticism of the Executive’s 
approach is that young people will seek to gather 
at places such as that because they feel safer, 
because they are well lit and because they do not 
have anywhere else to go. In your community, why 
are people not using alternative facilities? Is it 
because there is only one place they can go? 

Rachel McCreath: East Pollokshields has no 
youth facilities. That has been discussed at a 
number of different community meetings. A youth 
group was started about six months ago, on 
Thursday and Friday evenings. It was meant to be 
for youths from 14 to 25, but some children in that 
age bracket would not go because Joe Bloggs 
from down the road went. They deliberately stayed 
away. 

As Rose Devine said, 60 per cent of the people 
in our community are elderly. They are frightened 
to go to the shop for milk, especially on winter 
nights when it gets dark around 3.30 or 4 o’clock. 
That is when the young people come out. Even 
when there are only two or three of them, they can 
be quite rowdy and abusive for no reason at all. 
You do not have to say anything to them for them 
to start screaming and shouting at you. 

Campbell Kinloch: Previously, in Cumbernauld, 
the police targeted certain areas and called them 
hot spots. They simply moved the youths on. 
Primarily, the youths were gathering round 
licensed premises, but we found that they simply 
moved en masse across one of the bridges to 
another area. Another pressure group would then 
complain about them, and they would move on 
again. 

In recent months, they have congregated in 
specific areas. Everybody knows that they are 
there and, to a large extent, that has simply been 
accepted. The police may be quite happy about 
that, because at least they know where they are. 

Patrick Harvie: Why are the new locations more 
acceptable? Is it because they are further away 
from residential property? 

Campbell Kinloch: I do not know. Perhaps it is 
because the youths can buy drink easily. 

Patrick Harvie: Do people feel that that is less 
of an offence in the new locations, or less of a 
disturbance? Is that what you are saying? 

Campbell Kinloch: No. People have simply 
accepted that crowds will congregate there. It has 
become a habit. 

The Convener: Patrick Harvie asked about 
public places. Section 22 of the bill lists places that 
would be deemed public places. Subsection (1)(a) 
specifies 
“the doorways or entrances of premises”; 

subsection (1)(b) specifies 

“a road”; 

subsection (1)(c) specifies 
“any common passage, close, court, stair or yard pertinent 
to any tenement or group of separately owned houses”; 

and subsection (1)(d) specifies 
“any place to which the public do not have access but to 
which persons have unlawfully gained access”. 

Those subsections cover the definition of public 
place, so we then have to consider the history of 
the behaviour in the area before being able to 
justify deeming an area to be a problem area. 
Obviously, if there is a problem outside 
somebody’s front door, there might be other ways 
of dealing with it, such as talking to the person 
inside the front door who is tolerating their son or 
daughter behaving as they are. 

Scott Barrie: Good afternoon. I wish to address 
the part of the bill that proposes the closure of 
premises. You might know that in certain 
circumstances the police and the courts would be 
given the power to seal off residential and non-
residential properties that had been shown 
historically to be engaged in antisocial and 
criminal activity. Would that be of assistance in the 
circumstances that you face? 

12:00 
Rachel McCreath: I am sorry, but I have not 

read the bill. 

Scott Barrie: Well, the bill seeks to give the 
police and the courts the power to seal off a 
property if it is being used habitually for, say, drug 
dealing or for other antisocial behaviour or criminal 
activity. Would that be an advantage? 

Rachel McCreath: Yes. We have a private let 
with a problematic family in it. Last year there were 
court proceedings to have them evicted, because 
the situation got right out of hand. It would be a 
positive step if the police could seal off a property 
and close it down. 

Rose Devine: There were so many kids in that 
house. 

Rachel McCreath: It is a difficult situation. That 
court case came to an end when the person who 
owned the property became conscious of how 
many children were going to be put out, even 
though the children were problematic as well. It 
would be good if the power that you mentioned 
existed. 

Scott Barrie: Do you agree? 

Rose Devine: Yes. 

Campbell Kinloch: As a last resort, yes, I 
agree. However, our concern is about the tenant. 
Would the tenant be made homeless? I hope that 
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other remedies would be used before we reached 
that stage, but the partnership agrees with the use 
of the power as a last resort. 

Donald Gorrie: We would find it helpful if you 
could give us your opinion on whether a fixed-
penalty system might work. The Executive 
proposes in the bill that, just as people get fixed 
penalty fines for parking or speeding and the case 
does not go to court, the police could impose a 
fixed penalty for vandalism, breach of the peace, 
various issues to do with drink, and for making a 
noise with music after the person has been asked 
to stop. From your experience at the sharp end, do 
you think that that would work? Is it a good idea? 

Campbell Kinloch: Yes, if it is applied across 
the whole spectrum of society and not just levied 
against RSLs. In light of equal opportunities, the 
measures would have to apply to everyone. If the 
measures hit people in their pockets right away, it 
would stop antisocial behaviour in its tracks. For 
more serious cases, the police will always have to 
be involved to a far greater extent, but for the 
perpetual nuisance cases that occur day in, day 
out, the measure is a good idea. 

Rose Devine: It would be quite good. 

Rachel McCreath: If you have a youth who 
intimidates their parent, it will put the parent in an 
awkward position. I do not think that giving a youth 
an on-the-spot fine for blasting music and drinking 
in public will help, because the parent will have to 
pay the fine and you do not know the parent’s 
circumstances. I have young children. I hope that 
when my son and daughter are older they will not 
behave like that—I am teaching them not to—but if 
they did, they would not be able to pay the fine, so 
they would come to me and I would have to pay 
the fine, even though I had done nothing wrong.  

Rose Devine: The tenant is supposed to be 
responsible for everyone who lives in their house, 
whether they are family or not. 

Rachel McCreath: My opinion is that an on-the-
spot fine is not a good idea for a certain kind of 
family. If we do not know about people’s 
background or home life, we should not give them 
a fine for drinking in the street. 

Donald Gorrie: I should have made it clear that 
that is proposed only for people aged over 16. 
Does that make any difference? 

Rachel McCreath: Yes, because they can get a 
job and pay the fine themselves. 

Donald Gorrie: In theory, yes. I am interested in 
what you have to say. Do you think that it is 
reasonable— 

Rachel McCreath: I think that the fine is 
reasonable for someone who is over the age of 
16. Above that age, people can be held 

accountable for their actions and an on-the-spot 
fine would hit them hard in the pocket, but for 
under-16s, no. 

Cathie Craigie: To extend that point, the fine 
could also apply to someone who is persistently 
playing loud music, fly tipping or even disregarding 
the arrangements that are in place in communal 
bin areas. Therefore, the fine does not focus only 
on young people, but takes into account the whole 
spectrum of antisocial behaviour that occurs day 
to day. Does that affect your hesitancy? 

Rachel McCreath: That makes it a bit clearer. 
Over-16s should be responsible for their actions 
and made to pay for them, but that should not 
apply to under-16s. 

Campbell Martin: Noise nuisance is a huge 
problem for a lot of people and, as Rachel 
McCreath flagged up earlier, it comes down to 
people not taking the people around them into 
consideration. A huge range of things, including 
loud music and people screaming and shouting, 
constitute noise nuisance. 

There are provisions in the bill to tackle noise 
nuisance, including powers for environmental 
health officers, the police and wardens to issue 
warning and fixed-penalty notices. The bill also 
gives local authority officials the power to seize 
noise-producing equipment such as stereos, and it 
would extend the service to cover 24 hours a day, 
seven days a week. In your experience, do you 
think that those provisions would be effective in 
dealing with noise nuisance problems? Are there 
other things that could be included in the bill to 
tackle noise problems? 

Campbell Kinloch: The North Lanarkshire 
antisocial behaviour task force already has those 
powers. It has seized stereos and musical 
instruments and that has proved to be effective. 
When we are called to noise pollution cases, we 
tell people that if the noise persists, it might not be 
us who come back for a nice friendly chat and 
that, if it is late at night, it will be the antisocial 
behaviour task force and the police, who have the 
power to remove the stereos. That works. 

Campbell Martin: In your practical experience, 
does that stop the problem or do people just get 
another stereo from somewhere else, so that the 
noise level goes up again? 

Campbell Kinloch: It is rare for the problem to 
persist once the equipment has been removed. 

Rachel McCreath: We are tenants, so we do 
not hear about all the problems. If we have a 
problem with noise, we contact the office and put 
in a complaint. 

Campbell Martin: Is the problem dealt with? 
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Rachel McCreath: The office would send out a 
letter to the person and, if the problem persisted, 
the office would deal with it. 

Campbell Martin: Are you quite happy that the 
problem is dealt with? 

Rachel McCreath: Yes. If it is midnight or 2 
o’clock in the morning, we would phone the police 
and they would deal with it. Environmental health 
officers have been called in a few times to monitor 
noise levels, but the walls in our properties are 
paper thin. I can hear the washing machine in the 
flat downstairs and two across. 

Cathie Craigie: The bill proposes to give local 
authorities powers to designate an area in which 
private landlords would be required to register with 
the local authority. I probably know Campbell 
Kinloch’s views, but will he share them with the 
committee?  

Campbell Kinloch: Cumbernauld Housing 
Partnership is strongly in favour of registration for 
private landlords, not just in designated areas but 
in all areas. We feel that designating some areas 
simply moves the problem to the non-designated 
areas. The partnership feels that private landlords 
should be treated in the same way as registered 
social landlords. Everybody should be registered. 
That would certainly help us when dealing with 
instances of antisocial behaviour perpetrated by 
tenants of private landlords, whether they are 
nuisance cases or serious cases.  

In the majority of cases with which we deal, we 
do not know who the landlord is, which makes it 
difficult for us to take any real action. The cases 
simply fizzle out, and nothing happens in the 
majority of them. We believe that, like us, private 
landlords have a responsibility to do what they can 
to stop antisocial behaviour. We think that they 
should influence the behaviour of their tenants. 
We strongly advocate landlord registration in all 
areas.  

Cathie Craigie: Is antisocial behaviour in the 
private rented sector a problem in the area that 
you deal with? 

Campbell Kinloch: Yes, and it is becoming 
increasingly difficult to deal with it, because 
properties are being bought up cheaply by private 
landlords, and we do not know who they are. The 
majority of the problems with which we now deal 
relate to the tendency of private landlords to avoid 
repairs, which they are reluctant to invest in. Water 
penetration in high-rise blocks is deemed to be 
antisocial because it affects a lot of people. It is 
rare that we can find out quickly who the landlord 
is in order to make them effect repairs. That is 
becoming more of a problem, month by month. 

Cathie Craigie: Are there any schemes, in 
Cumbernauld or other areas, involving public 
community organisations such as yours working 

with the private sector to address such problems? 

Campbell Kinloch: A working party was once 
set up, and one or two private landlords sat on it, 
but they are not the problem, as we know who 
they are. The problem is with the hidden private 
landlords, whom we do not know how to contact. 
Working parties and community groups will always 
bring out the good private landlords, like the chap 
who was sitting here earlier. We have never had a 
problem with such people, whom we can contact. 
They are always helpful and they will always do 
repairs when we ask them to.  

The Convener: Does Rose Devine want to 
comment on any issues to do with private 
landlords in her area? 

Rose Devine: We do have problems with them. 
I know of a few private landlords who have let 
property where there is vast overcrowding. I am 
thinking of one three-bedroom flat in particular. 
There is a kitchen and a bathroom, of course, but 
two of the bedrooms are just boxrooms. Eight kids 
are living there with three or four adults, I think. 
They are living out of bin-bags in the drying area—
they keep their clothes in them, because there is 
no other room. That is wrong.  

The Convener: And your tenant management 
co-op would not, under any circumstances let such 
a flat to a family with that number of members.  

Rose Devine: Not at all. Such a property would 
be for four people.  

The Convener: Are you aware of what has 
happened when tenants in such situations have 
tried to raise issues with the landlord? How 
successful has that been? 

Rose Devine: It was not successful in that case. 
An eviction order was made against the parents—
not the kids—but the order was stopped by the 
social work department because of the kids. The 
landlady refused to evict the family because there 
were so many kids. The flat is not big—I lived in a 
similar flat. It has four rooms, but it has all those 
kids in it. That is not right and not healthy. 

12:15 
Campbell Kinloch: We have come across that 

situation in Cumbernauld. We report overcrowding 
to the local authority, but in many cases the 
tenants of private landlords ask us not to do so, 
because they will lose their home. However, we 
have a duty to pass on the information to the local 
authority. 

The Convener: In my experience, one cannot 
let a property to a family if it will be overcrowded, 
but if the property becomes overcrowded after the 
tenants have moved in, that is not a ground for 
eviction. A family can cause problems because of 
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overcrowding, but if when the tenancy was agreed 
the property was not overcrowded, that is 
acceptable. That is a problem. 

Elaine Smith: Campbell Kinloch mentioned the 
antisocial task force in North Lanarkshire, which 
has its office in Coatbridge in my constituency of 
Coatbridge and Chryston. He said that, instead of 
him going along for a chat, the police or the 
antisocial task force might go, perhaps to take 
away equipment. However, the antisocial task 
force has a role in mediation, and I find in my 
communities that, on the whole, people’s 
experience of the task force is positive—they are 
complimentary about its work. Perhaps the group 
is a model for other areas. Have you used the task 
force for mediation? 

Campbell Kinloch: Personally, I have not 
asked the antisocial behaviour task force to 
mediate, but I know that it does so. We have a 
service-level agreement with the task force, under 
which it steps in during out-of-office hours to 
mediate on issues. We get a lot of feedback from 
the task force. Two or three times a week, we get 
a fax first thing in the morning to tell us what action 
the task force has taken and to refer cases to us 
so that we can take action. We have a good 
relationship with the task force. 

Elaine Smith: So the task force tries mediation 
first. 

Campbell Kinloch: Yes. The removal of stereos 
and musical instruments is a last resort. 

Elaine Smith: Equal opportunities concerns 
arise about children with special educational 
needs, who might be subject to an ASBO because 
of behaviour that results from their condition, 
although the Scottish Executive thinks that the bill 
will not discriminate against any group. Rachel 
McCreath said that the definition of antisocial 
behaviour has a lot to do with perception. For 
example, something that is okay at 4 o’clock in the 
afternoon might not be okay at 4 o’clock in the 
morning. The bill does not use the concept of 
reasonableness or intent in the definition of 
antisocial behaviour. Should the Executive think 
about including those concepts in the definition? 
Do you have concerns about the behaviour of 
children with special educational needs such as 
autism, which might be interpreted as antisocial 
behaviour? 

Rachel McCreath: I know only one tenant who 
has a child with special needs. It would be unfair 
to chastise her because of her daughter’s illness. 
For equal opportunities reasons, the bill should 
state exactly what is classed as antisocial 
behaviour. The little girl is lovely, but when she 
goes off on one, she could raise the roof of this 
building. However, to have a go at the little girl’s 
mum because of the girl’s behaviour would be 
unfair. 

Cathie Craigie: Do you know whether any 
neighbours have ever made an official complaint 
about the tenant? 

Rachel McCreath: I do not think that any official 
complaint has been made. I know of only one child 
who has special needs and I do not know of any 
complaint that has been made. 

Elaine Smith: Earlier, the convener rightly 
pointed out that the Executive has made a huge 
commitment to equal opportunities through the 
equality unit, and the Executive has stated that it is 
confident that the discrimination that we are 
discussing will not happen. Obviously, there are 
processes and hearings to go through. My 
colleague Stewart Stevenson spoke about 
mention being made of reasonableness. However, 
some parents are still concerned. If a complaint 
were made against someone as a result of their 
disability or special needs, is it possible that those 
complaints could result in steps being taken 
against that person? Do you understand why 
people who express such concerns have those 
concerns? 

Rachel McCreath: I do. To be fair, those who 
live around such people must be considered, but 
the path that you mention would be a long and 
tedious path to go down. It would not be fair on the 
neighbours, a little girl or a little boy. Outside help 
would be needed in such instances. The little girl 
whom I mentioned sleeps for only around four 
hours. She goes to respite so that her mum and 
the neighbours can get a bit of peace. There have 
not been any complaints about her, but I would 
prefer not to comment further on the matter. 

The Convener: So in your local community, 
people distinguish between a child who has 
special needs and youngsters who cause broader 
problems. People already filter out such things and 
do not complain. 

Rachel McCreath: It would be unfair if Mrs 
Smith complained about Mrs West’s child who has 
a disability and unfair for anybody to have to write 
to her and say, “By the way, do you know the little 
child you are complaining about has such-and-
such.” However, it is also unfair that Mrs Smith 
should be disturbed. Some way must be found of 
tackling such problems and keeping everybody 
happy. 

The Convener: That is a good example of a 
case in which it could be arranged for people to 
talk to each other. There would be grounds for 
mediation. People could discuss what caused the 
problem and how it could be dealt with. 

Campbell Kinloch: We whole-heartedly agree. 
Such things are unfair but, unfortunately, they 
happen. Equal opportunities impact on all aspects 
of housing management nowadays, but in such 
circumstances, we would hope to use common 
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12:24 sense and mediation. Our housing officers have 
been trained in mediation and we would expect 
them to talk not only to the perpetrator, but to the 
neighbours and to make them aware of the 
situation. Obviously, that protection impinges on 
such cases, but we would expect the neighbours 
to have a full understanding of why the perceived 
antisocial behaviour is occurring. People should 
talk to each other. 

Meeting continued in private until 12:50. 

The Convener: As there are no more questions, 
I thank the witnesses for coming along. You have 
been very helpful. If you want to make any further 
points when you have thought about what you 
have said, we would be more than happy to hear 
from you. You could either phone or write to the 
clerks. That would be welcome. 

We now move into private session. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM CHARTERED INSTITUTE OF HOUSING IN 
SCOTLAND 

The Chartered Institute of Housing in Scotland has been looking into the issue of closure notices 
and the implications on housing benefit.  Having looked at the issue in detail our Housing Benefit 
Policy Officer has tried to summarised our understanding of what would happen if an order was 
placed on a residential dwelling.  I would be grateful if the following information could be passed on 
to Committee members for their consideration.  I am aware it is rather difficult to follow but I think 
this demonstrates how complicated the system is and how unsure we are as to how this will work in 
practice.  
  
A closure notice will not end any tenancy or any legal liability the person may have for rent, it just 
makes it an offence to occupy the premises.  To be entitled to Housing Benefit a person must both 
have a legal liability (which they will have if their tenancy is intact) and be in occupation of the 
premises.  
  
Where a person is temporarily absent (and it looks like they are likely to return within 3 months - 
which coincidently is the maximum length of the closing order) then they can be treated as still 
occupying the premises and will still be entitled. However, they would not be entitled to receive 
benefit if they are living somewhere else in the meantime which they pay rent for.  
  
Housing Benefit can be paid on two properties if they are liable for rent on both (by treating them as 
occupying both) but only for four weeks. So if the exclusion was for more than four weeks and they 
intended to return they would miss out on Housing Benefit on the closed property.  
 
Shirley-Anne Somerville 
Policy and Public Affairs Officer 
Chartered Institute of Housing in Scotland 
28 January 2004 
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17 December 2003 (12th meeting, Session 2 (2003)) 
 

WRITTEN EVIDENCE FROM CITY OF EDINBURGH COUNCIL 

Introduction 

Like the Scottish Executive, The City of Edinburgh Council places the highest priority on tackling 
the anti-social behaviour which so often affects the quality of life in our community.  We therefore 
welcome the Scottish Executive’s commitment to deal with anti-social behaviour both through this 
Bill, and through its wider strategic approach to establishing core anti-social behaviour services. 
 
This city has had a multi-agency Anti-Social Behaviour Strategy since 2001. Considerable service 
improvements have been established addressing prevention, intervention, enforcement and 
rehabilitation.  However, the problem remains a very serious one and there is no doubt that new 
powers are needed to assist this work in future.  Even matters which may be perceived to some as 
trivial, such as dropping litter, are important and people need to be encouraged to behave 
responsibly.  The cumulative effect of dealing promptly with all such matters could, in the longer 
term, free up public resources and achieve much better use of public money.  Most importantly it 
can give confidence to local communities that their public services take seriously those issues 
which affect their quality of life. 
 
We firmly believe that there is no need to counter-pose prevention to enforcement.  Nor do we 
believe there to be any inherent contradiction between those two approaches.  Both are needed.  
Indeed we would go so far as to say that powers to take enforcement action or impose 
punishments are themselves forms of prevention. 
 
In relation to youth offending we recognise that there is a widespread view that the current methods 
of dealing with young offenders are simply not working.  Repeatedly residents and community 
groups from all parts of the city report instances of comments – indeed often boasts – from young 
people that ‘you can’t touch us’.  They display little fear of the ‘system’.  Police officers share this 
frustration and frequently communicate their feelings of powerlessness and ineffectiveness to the 
communities they are trying to help.  In turn residents begin to feel there is little point in making 
complaints to the police or the council ‘because there is nothing they can do anyway’.  We 
therefore welcome the new powers in relation to ASBOs, community reparation orders, and 
restriction of movement orders.  Courts and Children’s Hearings need to have available a menu of 
measures which are compulsory and which make clear that both anti-social behaviour and criminal 
offences have consequences and that among these consequences are punishments.   
 
Even where public bodies have existing powers it is our view that the systems as they operate at 
present take far too long and the outcome is often uncertain.  For example, legal action to recover 
tenancies on the grounds of anti-social behaviour can take many months or even years.  (We have 
included some case-studies in this paper – see pages 14-15.)  The threat of eviction is therefore 
less of a deterrent to those households who misbehave.  Further, this Council wishes to address 
what are perceived to be minor forms of anti-social behaviour because we believe they are all part 
of creating a sense of responsible citizenship.  However, the legal system, including the Procurator 
Fiscal are often unable to respond to requests relating to minor incidents, presumably because of 
resource difficulties.  We believe that there needs to be a sea change amongst all the involved 
partners to make sure that we not only clamp down heavily on all forms of anti-social behaviour but 
are seen to do so. 
 
Local authorities need a wide range of effective measures and powers which can be used to tackle 
anti-social behaviour.  In this sense the Council is broadly in favour of extending powers as widely 
as possible thus giving local authorities discretion in how to apply those powers more effectively at 
the local level.  For those who fail to respond to the support offered through a wide range of 
services, enforcement action will be the only prospect of giving local people and communities a 
reasonable quality of life.  We recognise that this will sometimes involve taking difficult decisions 
but we believe this to be a necessary step, as part of a wider strategic approach, to improving the 
quality of life for people who live in our communities.  For those people who fail to respond to offers 
of support and continue to cause havoc in local communities, some form of punishment has to be 
readily available.  We support this taking the form of community service of some kind and would 
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wish to continue to work towards identifying other innovative approaches.  Further, where a local 
authority decides that a particular enforcement route is appropriate (e.g. eviction) there needs to be 
in place a system which recognises that local authorities are responsible bodies and would not take 
such action lightly.  Highly bureaucratic legal procedures designed to protect the right of the 
individual against an irresponsible landlord are clearly inappropriate here.  What is needed is a 
streamlined procedure which allows the local authorities to act decisively recognising that the well-
being of the community has to be given priority.  This Council also believes that a shift in this 
balance will have a strong deterrent effect which should, in the longer term, reduce the number of 
people against whom enforcement action is necessary. 
 
In our evidence we have highlighted a limited number of issues which we feel should be given 
prominence in the debate.  We are still working on our more detailed responses for Stage 2 and we 
will continue to contribute to discussions with the civil servants responsible for the Bill, with COSLA, 
and with various professional associations.  However, managing anti-social behaviour is a 
developing science and we would support an ongoing involvement in the work of the Scottish 
Executive, alongside other partners, so that we can continue to identify opportunities for 
improvement.  We would suggest the need for a national Multi Agency/Disciplinary Task Force to 
oversee the implementation of new anti-social behaviour measures, and to share good practice. 
 
Part 2: Anti-Social Behaviour Orders 

In relation to Anti-Social Behaviour Orders (ASBOs) Edinburgh has substantial experience, with 24 
applications for ASBOs since they were introduced, and 8 current ASBOs.  The Council regards 
them as a valuable tool and there is no doubt that they have had a positive effect on tackling anti-
social behaviour. 
 
The proper use and application of ASBOs does require substantial expertise and skill, as well as 
effective partnership working with the police and the courts.  Many more improvements to 
processes can be made locally, including how information is made available in a responsible way 
to local communities. 
 
The Council believes that ASBOs for under-16s will be valuable.  If good inter-agency case 
management is in place and if the Children’s Panel system is seen to be effective, we would hope 
that numbers will be small.  However we think the measure is necessary, as the existence of this 
legal step makes it easier to obtain individual and family co-operation with measures such as 
Acceptable Behaviour Contracts.  ASBOs in themselves are not punishments but act as means of 
prohibiting young people from certain specified types of behaviour or from frequenting certain 
places.  We have a number of examples where lack of this remedy has created much bigger 
problems. 
 
In an age when we increasingly want to respect the views and opinions of young people and 
accord them rights (all of which we very much agree with) it is strange that many of those opposing 
this measure (and others in the Bill) view young people as incapable of taking responsibility for 
their actions.   
 
However, the Council believes that the age limit of 12 years, at which ASBOs could apply, is too 
high.  This is established from our experience of 10 and 11 year olds who have caused havoc in 
their communities.  We emphasise that there are very small numbers involved, but the Bill 
potentially creates a situation where local communities have to wait for the perpetrators 12th 
birthday before action can effectively be taken, much as is the case currently for 14 and 15 year 
olds.  It is suggested that the age at which ASBOs should apply should be amended to 10 years 
old.  Bearing in mind that ASBOs are not a punitive measure we see no need for hesitation in 
making them as widely applicable as possible. 
 
On a separate note the Council believes that the costs of ASBOs are under-estimated currently.  
When investigation and defence time is taken into account the costs can be in a range of £5000 to 
£15,000.  However, local authorities and RSLs have to balance these costs against the financial 
costs of not taking out an ASBO where one is necessary.  Such costs will include costs of staff time 
dealing with ongoing complaints, costs of repairs to deal with vandalism, and in the worst cases the 
enormous costs of managing a neighbourhood which is in decline.  This applies to all measures 
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taken and in Edinburgh we have developed our strategy and practice around the judgment that the 
costs of establishing such services as legal and investigation teams deliver medium to long term 
savings, as well as improving the quality of life of our citizens. 
 
Part 4: Closure of Premises 

The Council would like further clarification on the Closure of Premises, specifically in relation to 
residential premises.  There are a range of matters including the impact on landlord’s interest and 
possible homelessness which would benefit from further discussion.  The Council’s response to the 
“Putting Our Communities First” consultation paper agrees with the principle of the power.  
However, reassurance on the likely practical effect would be welcome, rather than simply leaving 
this to regulations. 
 
Part 5: Noise Nuisance 

The Council welcomes the new noise provisions in this section designed to tackle domestic noise 
of an anti-social behaviour nature.  The police at present have sufficient powers to deal with the 
majority of complaints which this Bill will address; however, due to other pressures, the take-up and 
utilisation of the present legislation has been minimal.  The current situation within Edinburgh in 
relation to this type of nuisance is a 4-hour response from the police, subject to other work not 
being of a greater priority.  This response is not serving the public, and the occupant of a house 
who is subjected to regular noise nuisance has no other recourse than to revert to civil law. 
 
The proposed legislation is contentious in that the provision of Fixed Penalty Notices is a new 
concept in this field of enforcement.  The experience in Edinburgh on the use of Fixed Penalties 
indicates that this is a good measure and is more workable than the present police enforced 
legislation.  This Council does have concern that there is further work that needs to be undertaken 
to define the noise levels that would trigger the serving of a Fixed Penalty Notice.  
 
There is some concern that the Health and Safety of officers working in this front-line service may 
be compromised; however, there has been no evidence to support this within the current 
enforcement regime relating to Fixed Penalties.  Close collaboration with the police should 
overcome any anticipated problems. 
 
The financial memorandum indicates that £2.5m is available across Scotland to implement this part 
of the Bill.  It is this Council’s view that this is insufficient, as discussions with other authorities have 
indicated that this will not be just a city problem and that the full provision of £3.84m should be 
introduced to fund this requirement. 
 
Part 6: the Environment 

This Council welcomes the provisions relating to the environment.  The enabling of police officers 
to undertake these duties should increase the capacity of enforcement available or, at least, act as 
a deterrent to offenders.  The Council, however, is of the opinion that the main enforcing agency 
will be local government officers and, as such, the current arrangements for the administration of 
Fixed Penalty Notices should stay within this sphere. 
 
The financial memorandum sets aside £20,000 for council’s Scotland-wide to implement these 
provisions.  This funding is insufficient and assumes that funding is currently available to local 
authorities to undertake this work.  The funding available at present, i.e. Quality of Life, is of a 
temporary nature and therefore this work cannot be carried into the future.  If the Scottish 
Executive wish to tackle this problem, then funding for specific purposes, such as littering and 
flytipping, would need to be identified.  It is recommended that £2.5m be made available Scotland-
wide to undertake this work. 
 
Parts 7 & 8: The Private Rented Sector 

The private rented market provides accommodation to almost one in eight of Edinburgh’s 
households, for whom owner occupation or social renting is either not suitable or inaccessible and 
plays an important role in supporting the economic success of the city.   
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Our principal aim is to work with the sector to increase the supply of good quality, well managed 
private rented accommodation. We believe that most private landlords aim to provide good quality 
services to their customers and that they have a positive impact on the local community.  
 
Some private landlords are, however, not particularly experienced or knowledgeable about their 
responsibilities. This can sometimes lead to poor management of their tenants.  It can also lead to 
poor relations with neighbours when problems are caused by either lifestyle clashes between 
neighbours or more serious anti-social behaviour.  
 
We believe that it is reasonable for local authorities to be given appropriate and focused powers to 
tackle the problems caused by these landlords and it is in this context that our evidence on the 
general principles of Parts 7 & 8 of the Bill is given.  
 
To this end we broadly welcome the proposals in Part 7 to introduce anti-social behaviour notices 
but believe a better balance needs to be struck in their implementation.  These powers should be 
used to focus local authority activity on specific cases where a private landlord is failing to take 
action to tackle anti-social behaviour when other approaches have failed.  
 
We are more concerned that the proposals to create registration areas for private landlords 
contained in Part 8 have not been thought through in the context of the wider regulatory framework 
for private landlords.  We deal with these issues in more detail below.   
 
Part 7: Anti-Social Behaviour Notices 

General Comment 
The general principle of introducing specific powers for local authorities to direct a private landlord 
to take action to deal with tenants causing anti-social behaviour is broadly welcomed by The City of 
Edinburgh Council.  
 
While we recognise the need to have effective checks and balances on the actions of local 
authorities we do have a number of concerns about the practical implementation of these statutory 
powers which we identify below. 
 
Notice Powers 
Burden of proof of anti-social behaviour – the bill does not require the local authority to prove that 
anti-social behaviour has taken place. However if local authorities wanted to take action against a 
landlord for failure to comply a sheriff is likely to require a substantial degree of proof that such an 
order is required and be provided with full evidence of the behaviour that has occurred and who 
was involved. 
 
Suspension of Rent Payments 
While we recognise that the threat of suspending rent payments may focus the minds of private 
landlords there are a number of practical difficulties and risks with this approach.  Firstly while the 
sanction is meant to secure action from the landlord it may as a by product create a perverse 
incentive for anti-social tenants to continue their behaviour in order to avoid paying rent.  
 
Secondly, where rent is suspended there is a risk that the landlord may continue to demand the 
rent directly from the tenant. The situation may arise where an irresponsible and unprofessional 
landlord is demanding that the tenant responsible for anti social behaviour continues to pay the rent 
whatever the order says.  
 
An alternative to suspending rent payments would be that the tenants remain liable for rent 
payments but that any income from the property should be arrested by the local authority during 
this period and passed on to local community or voluntary organisations through a form of 
“community fund or chest”. 
 
Management Control Order 
Local authorities already have limited powers under the Housing (Scotland) Act 1987 to seek 
management control orders for HMOs where a landlord has failed to carry out certain works. While 
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these management control orders are used in a different context some of the difficulties in 
implementing these powers will be similar.  
 
Edinburgh’s experience of using management control orders suggest that they are very complex 
and bureaucratic to administer and the threat of their use in themselves is not necessarily an 
effective sanction.  
 
One interpretation of transferring the management of a property to a local authority or its agent is 
that all the responsibilities and costs of management are transferred from the landlord but the 
landlord still retains many of the benefits of renting.  Landlords still receive rent – after the local 
authority’s costs have been deducted – and the investment value in their property. 
 
Simply deducting the local authority’s expenses is not sufficient sanction.  We believe that if a 
management control order is granted then the landlord should not benefit in any way from the 
income generated by the letting of that property.  Income should be deducted to cover the local 
authority’s costs and any surplus income should be donated to support local community or 
voluntary agencies through a community chest or fund.  This still means that the landlord benefits 
from any increase in equity generated by the property during the period in which it is subject to a 
control order. 
 
Recovery of Costs  
We welcome the power for local authorities to recover all reasonable costs.  However, the detail of 
what would be regarded as reasonable costs is left to secondary legislation.  It is important that 
local authorities’ powers to recover costs cover all aspects of any action they are required to take in 
the circumstances where a landlord fails to take the action specified in the notice.   
 
Offences 
While we welcome the sanction that a landlord would be guilty of an offence there are two practical 
difficulties which may limit the usefulness of this sanction.  
 
Securing prosecutions is not straightforward.  The Procurator Fiscal’s office have a large number of 
competing demands and priorities.  Experience from attempts by Scottish local authorities to seek 
prosecutions against landlords for failure to comply with HMO licensing suggests that securing 
prosecutions is not particularly straightforward. 
 
The level of evidence required by the Procurator Fiscal is often substantial and not straightforward 
to obtain.  For example, local authorities are often required to secure witness statements from 
tenants which identify the landlord.  These are particularly difficult to secure as many tenants do 
not wish to get into a difficult and possibly confrontational relationship with their landlord. 
 
The second problem is the level of fine.  Evidence suggests, for example, that when prosecutions 
are taken against landlords for failure to licence then average fines tend to be in the region of £400.  
This in itself is not an effective financial sanction. Sheriffs need to be more aware of the context in 
which fines should be applied – for example, they should consider the landlord’s profit or income 
from letting. 
 
Revocation 
We believe that before any notice or order is revoked under Part 7, local authorities should have a 
power to require the landlord and their managing agent to agree to a management or action plan to 
improve the management of their property in relation to anti-social behaviour.  The implementation 
of this action plan would be monitored by the local authority and any failure to deliver aspects of the 
management plan would lead to the relevant order being reinstated. 
 
Part 8: Registration Areas 

Regulation of the Private Rented Sector 
In our response to the Scottish Executive consultation paper “Putting Our Communities” First we 
raised a number of concerns about the proposals to introduce registration schemes for private 
landlords under the Anti-Social Behaviour Bill.  
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We believe that any proposals to further regulate the sector need to be put into the context of the 
wider modernisation of the private rented sector, the current regulatory framework and the 
recommendations of the Scottish Executive’s Housing Improvement Task Force.  A number of local 
authorities and national organisations have echoed similar concerns in their responses to the 
original consultation paper.  
 
We believe that the Bill’s proposals for registration of private landlords should be incorporated into 
the more coherent regulatory framework already proposed by the Housing Improvement Task 
Force. This would lead to a more strategic approach within which public authorities can work in 
partnership with the industry to improve both the quality of management, including dealing with 
anti-social behaviour, as well as the quality of accommodation and services provided by the 
industry to its customers.  
 
Part 12: Children’s Hearings 

There are two aspects of Part 12 where we would welcome further discussion.  It is not clear to us 
why Section 104 is framed as it is.  It appears to give no grounds for appeal by sending the notice 
directly to the Sheriff Principal, and the Reporter is expressly not allowed to take into account the 
“adequacy of the means available to the relevant local authority to enable it to comply with the 
duty”. 
 
The Council still wishes to take further legal guidance on this section.  The Council is not opposed 
to the policy idea of requiring the local authority to fulfil its duties.  We recognise that the section 
does set out a process which enables the local authority to respond in the first instance to the 
Reporter.  We assume that the intention here is to have a “backstop” power, but the policy and 
explanatory memorandums do not greatly clarify the intention in line with the actual framing of the 
section.  We have therefore strong concerns about the impact of this section as it currently stands. 
 
Secondly, we have strong concerns about the resourcing of the new duties, within the current 
context of lack of qualified social workers, and lack of, for example, secure places.  Our estimates 
show that we would require substantially more than what our estimated share might be of the 
funding quoted in the Financial Memorandum.  Given that the funding identified is rolled up for new 
duties under Parts 2, 9, 10 & 12 it is difficult to see at the moment why the Scottish Executive think 
it will be adequate. 
 
Our estimate under Section 104 above is likely to be revenue required of £500k p.a. not including 
any capital costs.  We think it would be helpful for the Committee to analyse the resources 
available in more detail as the Council does assume that the intention is to resource this new duty 
adequately so that under Section 104 resources cannot be regarded as a potential problem for the 
authority. 
 
Additional Points Not Included in the Bill 

The Council has welcomed the Bill.  However, there are aspects of the Anti-Social Behaviour 
Strategy which could be implemented more effectively with less rather than more legislation.  
Having extra powers will, for example, only lead to further pressure on a legal system which is 
already over-burdened.  
 
The length of time taken for a case to progress through court, particularly when it is defended, is 
the primary reason for the frustration of witnesses.  There is a clear need to look at the court 
processes for dealing with such cases.  It is not a matter of dispute that the Sheriff Courts are 
extremely busy and court time is at a premium.  Cases for eviction are heard on the summary 
cause roll.  Other cases on this roll are typically cases involving disputes with financial values of 
below £1,500 e.g. catalogue debts and low level damages actions.  Consequently, summary cause 
actions are regarded low down the pecking order and cases involving serious anti-social behaviour 
fall into that category.  
 
The experience at Edinburgh Sheriff Court is fairly typical. When more than one day is sought for 
the hearing of evidence in a case of anti-social behaviour the Sheriff Clerk is typically unable to 
allocate court time until months later. The best option is to get the case into court for one day to 
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start the hearing of evidence. Thereafter further days will be fixed, though the whole process can 
take some months to complete. This is clearly not satisfactory for the victims of the anti-social 
behaviour. 
 
We would also welcome some discussion in Stage 1 of alternative approaches as well as a realistic 
view of the additional resources required to allow the courts and other bodies to deal effectively 
with existing workload.  Could councils and the police be given more discretion in certain areas, for 
example: 
 

• Eviction 
• Community service 
• Community reparation 
• “detention” 

 
This discretion would include the ability to apply the sanction immediately.  The purpose here is to 
re-kindle a degree of fear amongst “untouchable” children and young people and encourage 
parents to do more to control them. 
 
This line of thought is based on two principles.  Firstly, a practical need to reduce the demand on 
legal systems so that those matters which need to go through the courts can be dealt with quickly. 
But secondly is the important issue of immediacy.  Forms of “summary justice” which create an 
immediate link between offence and sanction are much more likely to have an impact on offenders’ 
future behaviour and act much more effectively as a deterrent.  At present, sanction is so far 
removed from offence that it becomes meaningless – in many cases the individual has re-offended 
numerous times before the sanction for the first offence has even been considered. 
 
This approach may be most applicable for relatively minor offences.  Examples might include 
someone caught red-handed vandalising property being required to immediately fix it.  Or if a 
young person is apprehended by the police then perhaps they should be detained in a cell for a 
period whilst parents collect – the idea being to make the experience a painful one rather than a 
meaningless warning which is quickly forgotten.  
 
Not only could this restore some respect for law and authority but it would also free up legal 
resources for more serious cases where culpability is more difficult to determine. We recognise that 
these are radical thoughts and would welcome an opportunity to consider them more formally with 
the Scottish Executive and others. 
 
Homelessness and Anti-Social Behaviour 
As currently presented there is a risk that some will interpret the direction underpinning this Bill (i.e. 
“get tough”) as contradictory to the Scottish Executive’s homelessness direction (i.e. “get soft”).  In 
fact, the two policy directions can be consistently implemented provided that both are understood 
properly. 
 
Indeed it should be more widely recognised that many people are forced to leave their homes and 
are made homeless because they are victims of anti-social behaviour and harassment by others in 
the local community.  More effective measures to tackle anti-social behaviour would be an effective 
contribution to preventing homelessness. 
 
The recent housing and homelessness legislation is relevant to anti-social behaviour. It allows 
households against whom an ASBO has been secured to have their tenancy reduced from a 
secure one to a “short” tenancy.  If the household then fail to adhere to a condition of that short 
tenancy (i.e. to behave responsibly) then they can be evicted. 
 
If a household has been evicted and they apply for rehousing then they are likely to be deemed 
intentionally homeless and would thus be entitled at best to only a short tenancy and the above 
paragraph applies. 
 
If a household fails a short tenancy then at present that is the end of the Council’s duty to 
accommodate under the housing and homelessness legislation.  However, the Homelessness 
(Scotland) Act 2003 contains provisions which would, when implemented, require councils to offer 
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even these households “accommodation of the last resort”.  The Scottish Executive has undertaken 
not to implement this provision until this duty can be more accurately defined and resource 
requirements properly quantified and is currently commissioning research to that end. 
 
In effect, the intention is that someone who has been evicted will only get a probationary tenancy 
until they prove they can behave responsibly. 
 
Contrast this to the position before the recent legislation.  Previously, a household evicted for anti-
social behaviour would probably be declared intentionally homeless and would be entitled to 
temporary accommodation for about 28 days.  After this they would typically stay with 
friends/relatives or rent privately.  During this period their behaviour is often even worse than 
before.  After this period they would typically re-present as homeless (but now in different 
circumstances) and often have a statutory right to housing. 
 
The Homelessness (Scotland) Act 2003 recognises the reality that households who behave badly 
do not simply disappear when evicted. In a small number of cases children do get taken into care 
but there is a strong legal argument that, under the Children (Scotland) Act 1995, splitting up 
families in this way is illegal even if it were considered desirable.  So the 2003 Act strives to allow 
councils to manage this difficult issue effectively by incentivising people to behave better (and thus 
get better/more secure housing) and recognising that anti-social behaviour can be better managed 
if a council at least knows where people are and their circumstances. 
 
The anti-social behaviour policy should build on this platform. We have a homelessness policy 
which protects even the worst offenders from rooflessness and this is an excellent basis upon 
which to now give councils the ability to act more quickly to evict.  Without such a strong safety net 
for homelessness it would be more difficult to take a firmer line on eviction.  The current eviction 
arrangements are borne out of the experience of bad (largely private) landlords.  Councils are 
modern, regulated landlords who know, given recent legislation, that eviction does not rid them of 
badly behaving people but it does allow them to manage a situation better. 
 
Moreover councils support the Scottish Executive’s agenda on anti-social behaviour so why not 
give them stronger powers to act quickly to achieve shared objectives? The desire then is for 
councils to have powers to evict people quickly, either through a fast-track legal route or by giving 
them delegated powers.  The recent legislation will (when fully implemented) leave councils with a 
continuing responsibility but, meantime, the affected community will get some relief. 
 
We recognise that delegating eviction to councils and possibly Registered Social Landlords, or 
even dramatically speeding up the legal process will be a controversial idea.  We would not 
recommend that this route be pursued lightly but we would welcome an opportunity to seriously 
debate the idea with relevant partners.  The outcry such an approach may generate from some 
quarters has to be set against the outcry which already happens regularly in our communities. 
 
Further, whilst eviction can be a traumatic experience for the household concerned, our failure to 
evict can have an even more traumatic effect on many more neighbouring households.  We are 
aware of examples in Edinburgh where the behaviour of one household has been so bad that all 
neighbouring households in the stair have been forced to leave as a result of our inability to act 
quickly against the perpetrators.  There is clearly a need to shift the balance in situations like this. 
 
How councils then manage evicted households will be one of the challenges of their anti-social 
behaviour strategies.  Defining, funding and developing “last resort” accommodation is only part of 
the agenda.  Councils will also have to consider when children should be separated from their 
carers and what rehabilitative measures they can apply etc.  All of this is a developing science. 
 
Some may argue that this approach is unfair because the homelessness protection applies to 
everyone, regardless of tenure, whereas the anti-social behaviour powers in relation to eviction 
apply only to councils and Registered Social Landlords.  This may be true at a philosophical level 
but, given the seriousness of the situation, we are not in a position to decline any opportunities just 
because they are not universal.  Most would accept that tackling anti-social behaviour in this sector 
is the top priority anyway. 
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Anti-Social Behaviour, Eviction and Probationary Tenancies 
There were 6 evictions in Edinburgh for anti-social behaviour since April 2002 involving 105 
witnesses.  We have briefly set out the circumstances. 
 
Case 1  Tenant of 10 years evicted for anti-social behaviour exhibited by him and members 
of his family.  The perpetrator had 4 children under the age of 16 and there was full social work 
involvement. 16 families had to be rehoused over a period of time because of the behaviour of the 
defender and his family. The case was defended and the expenses were granted against the 
perpetrator but modified to nil as he was in receipt of legal aid.  He is now residing with his family in 
a private let outwith the immediate vicinity of his tenancy but still in the same area of the city.  Local 
community confidence was shattered by this family.  An ASBO at the same time as the eviction 
would have been helpful, as would ASBOs for under-16s.  This case took several years to get to 
court, and witnesses were fearful for their families. 
 
Case 2  Single parent and his 3 year old son.  There were drunken parties, fighting on the 
stair and threatening of elderly neighbours.  Shelter defended but the Sheriff granted the decree 
and agreed we did not need to rehouse.  Decree for expenses were granted against him but were 
modified to nil as he was in receipt of legal aid.  He and his son are thought to be living with his 
partner in a Council tenancy. 
 
Case 3  Single man evicted from temporary accommodation.  Defended by Shelter.   Drink 
related disturbances, threatening staff and other residents.  Also drug dealing from property.  
Defender now deceased, thought to be due to alcohol abuse.  
 
Case 4  Female 18 years of age had succeeded to mother’s tenancy.  Defended by 
Shelter.  She had noisy parties, gang hut type situation and some racial abuse of neighbours.  
When decree was granted against her she was offered a Short Scottish Secure Tenancy but 
refused.  The Council’s Neighbourhood Support Team and the RSL’s  Link Living both offered to 
assist her but she refused to co-operate and disturbances continued right up to the day of eviction. 
 
Case 5  Single male having drunken parties most days and nights involving both males and 
females drinking and damaging communal stair.  Defender consented to decree. 
 
Case 6  Older lady with care of 2 grandchildren dealing drugs from her tenancy and the 
local café over a long period of time.  Currently sentenced to a period of imprisonment for supplying 
Class A drugs.  Case not defended.  Likely to reapply as homeless. 
 
The current provision for the making of Short Scottish Secure Tenancies (SSST) is extremely 
limited.  In granting a new tenancy the only circumstances where this can be used at present is 
where there has been a previous order granted for recovery of possession for anti-social behaviour 
or where there is an ASBO in force.  In reality many tenants abandon or terminate tenancies before 
court proceedings are completed, or even before they start.  All too often such tenants re-apply, 
often presenting as homeless as some point.  If homeless, and in priority need, the Council will 
have the obligation to make an offer of housing on a secure tenancy, despite the previous record of 
complaints.  We believe that the circumstances where only a SSST need be offered (subject to 
support package) should be extended to cover, for example, where there has been a previous 
service of a Notice of Proceedings and/or serious corroborated complaints.  As now would be 
tenants could appeal the decision only to offer a SSST and presumably a court would not uphold 
what they saw as an unfounded action by a council.  
 
The Council is hoping to discuss this further with Ministers, MSPs and the Bill Team in the Scottish 
Executive, and would welcome a recognition by the Committee that such a tenancy regime would 
be beneficial for implementing anti-social behaviour strategies.  In the context of the above points 
on homelessness we think it would help fulfil the range of valid objectives the Scottish Executive 
has for both anti-social behaviour and homelessness. 
 
Conclusion 

The City of Edinburgh Council is grateful for the chance to submit evidence to the Communities 
Committee, and it greatly welcomes the commitment of the members of the Committee to visit local 
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neighbourhoods.  It is important in our view to remember that local people are the best barometer 
of whether what we do to deal with anti-social behaviour is successful.  Our experience is that local 
communities wish to see their young people respected and included in solutions to anti-social 
behaviour.  They also wish to remind us that anti-social behaviour is not solely the province of 
young people, but is as equally often caused by irresponsible householders, whether tenants or 
owners.  They wish to see support for those who need it and will use it, and they wish to see strong 
consequences, and a removal from the community, of those who do not wish to change their 
unacceptable behaviour.  The more communities know of the specific problems in their area, the 
better able they are to understand and be involved in establishing neighbourhood solutions 
alongside core services. 
 
We strongly believe that such an open approach with local communities does increase trust in 
public services.  We do not claim to have got it right in all areas of the city, but we can point to 
significant successes which residents say have improved their quality of life. 
 
We would encourage the Communities Committee to ensure that the focus of this Bill remains on 
promoting this cultural shift, rather than on narrow sets of interests, whether professional or single 
issue. 
 
Finally, we would also like the Committee to encourage long-term funding of this priority.   Our 
experience of the last year is that much needed resources are being made available to promote 
new services and new ways of working, but 2 year funding streams are not enough, and too many 
funding streams with different conditions and monitoring arrangements attached are counter-
productive. 
 
This Council is also committing its own resources because of the importance for local tax-payers 
and rent payers, but there is no doubt that more long-term funding will be needed to establish good 
neighbourhood services which promote the ‘safe and clean’ agenda. 
 
Appendices Putting Our Communities First 

PUTTING OUR COMMUNITIES FIRST 
Here’s what we are doing in Edinburgh – do you want to know more? 
 
Edinburgh’s multi-agency strategy to tackle anti-social behaviour (ASB) was agreed in November 
2001 and is based on 4 approaches; 
 

• Prevention 
• Intervention 
• Enforcement 
• Rehabilitation 

 
Here’s what we’ve done since; 
 
Housing Investigation Team 
A specialist team who gather evidence and prosecute. Experienced as professional witnesses 
providing a 24/7 service. Have secured ASBO’s, evictions and Breach of ASBO. Have a working 
agreement with RSL’s and also provide services in the private housing sector. 
 
ASB Police Teams 
A rolling programme of extra police teams (6 teams, 36 officers), funded by the Council to tackle 
ASB. 
 
Neighbourhood Wardens 
5 teams in place and more planned. Strong support from local communities 
 
Young People’s Community Concierge Service 
Working alongside neighbourhood wardens to engage with youngsters supporting the preventative 
aims of our youth justice system 
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Joint housing and police work 
A police officer is seconded into one of our local housing offices to do joint ASB case work. If 
successful we will expand across the city. 
An officer is also seconded to the HIT Team to speed up information flow and develop improved 
joint working between the Council and the police. 
 
Sharing Information Protocol 
Housing and the police have an agreed protocol to ensure information is shared to tackle crime and 
ASB. 
 
Neighbourhood Support Team 
18 support workers supporting about 80 households to prevent them behaving anti-socially. About 
75% of support contracts wholly or partially successful. 
 
Intensive Support Project 
A project under development designed to rehabilitate families who have been evicted for anti social 
behaviour so that they can return to the mainstream 
 
Acceptable Behaviour Contracts – ABC’s 
A much needed measure to deal with ASB by under 16’s. Piloted in Edinburgh last year and now 
being rolled out across the city. Not legally enforceable but proven to improve behaviour in a 
majority of cases. 
 
Mediation 
We have funded Edinburgh Community Mediation Service for 8 years and it deals with about 800 
cases a year. Good results when all parties voluntarily participate. 
 
Case Management 
One of our key tools to manage the most serious cases. Staff in housing, police, social work and 
education now trained in this multi-agency approach. Based on same principles as child protection 
procedures. 
 
Victim Support Agreement 
A confidential referral service to guarantee all HIT clients fast access to support 
 
Tenancy Management 
Racially aggravated offences and drug dealing will result in firm action when the Council is 
landlord. The Tenant’s Handbook sets out rights and responsibilities including the consequences of 
behaving anti-socially. 
 
Beefing up the organisation 
The Council is about to create a new unit to deal with ASB headed up at a senior level. The unit 
will; 
 
Use CCTV to tackle ASB 
 
Have quick response teams who can react quickly when problems flare up in communities, have a 
strong local presence and keep residents informed about what’s being done. They will set up the 
case management system and ensure an agreed plan of action is in place. 
 
Include a team to research best practice and develop a performance measurement system for the 
ASB strategy 
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Also……. 
Edinburgh was the first Scottish Council to publish its homelessness strategy and sees tackling 
homelessness as a key priority. As a Council which also sees tackling ASB as a key priority we are 
keen to develop policy which supports both. The progressive homelessness policies contained in 
recent legislation are a good base from which to now implement progressive ASB policies like more 
delegation to responsible landlords. 
 
City of Edinburgh Council 
December 2003 
 

WRITTEN EVIDENCE FROM EDINBURGH YOUTH SOCIAL INCLUSION PARTNERSHIP 

The Consultation Process 

Once upon a time, Jack decided he wanted to paint his house. He decided he wanted to paint it 
orange. He thought that it would be polite to ask his friends that shared the house what shade of 
orange they would want him to paint it. So he gave his friends a sheet of paper, with various 
shades of orange, and asked them to tick which one they liked most. 
 
His friends were a bit puzzled. Many of them didn’t want the house painted orange at all. Many of 
them liked yellow. Some of them liked green.  So they had a big meeting to decide what to do. At 
the meeting some people said that Jack was going to paint the house orange no matter what they 
said, so they better decide on the shade they thought was least offensive. Others thought that Jack 
would use this and say that everyone was happy to have an orange house, so they would just have 
to leave the sheet he gave them blank. 
 
The end 
  
The Anti-social Behaviour Bill 

When it comes to looking at society and communites, thinking of things in terms of cause and effect 
doesn’t work very well. It is too simple a model to apply to such a complex area. To reason that 
young people cause a great deal of the problems in our communities and to therefore target them 
by sanctions is to make a number of mistakes: 
 
There is a misunderstanding that those that carry out some behaviour are therefore the cause of 
that behaviour. This is akin to saying that unemployed people are the cause of unemployment. 
 
The above misunderstanding is conflated by the assumption that the way to solve a problem is to 
tackle the causes i.e. to target them in some direct manner. 
 
There is a misunderstanding that people are always in control of their behaviour and able to 
change it if they want to. 
 
There is the misunderstanding that the threat of sanctions will lead people to behave as others 
want them to. 
 
Random examples of cases where such thinking doesn’t work: 

• Threatening someone with a broken leg with sanctions that will be imposed unless they 
“walk properly”. 

 
• Pointing out the dangers of smoking to smokers and thinking this alone will make them 

quit. 
 

• Thinking that introducing seatbelts in cars will make them safer and therefore reduce the 
injuries from accidents. 

 
In the case of the third example above, there is some evidence to show that drivers feel safer 
because of seatbelts and therefore drive faster and take more risks on the road. 
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It is imagined that those behind the anti-social behaviour strategy don’t actually believe that A,B,C 
or D are true but have found themselves defending something they would lose too much face in re-
structuring. This is imagined because, elsewhere, Executive publications have acknowledged the 
complexity of social issues: 
 
“The key to improving sexual health outcomes is to understand the breadth and complexity of the 
challenge. In particular teenage pregnancy is associated with low aspirations, few perceived 
opportunities, lack of knowledge and skills…focusing solely on narrow targets (for example, to 
reduce negative outcomes such as teenage pregnancy or incidence of STIs) and on action by 
health care services alone, does not address the range of influences that determine sexual health.” 
(Enhancing Sexual Wellbeing in Scotland, proposal to the Scottish Executive 2003: para 3.7) 
 
The understanding that this paragraph demonstrates is exactly that which is needed when working 
with “anti-social behaviour”. If the Executive acknowledges this complexity in some social areas, 
why doesn’t it in others? 
 
The narrow, causal, thinking that lies behind the ASB Bill is as likely to increase as decrease anti-
social behaviour. In a complex system it is very difficult to predict what influences the proposals in 
the Bill will have. 
 
In Short 

EYSIP acknowledges that anti-social behaviour is a complex issue and that this complexity should 
represent a challenge to the Executive. There are many organizations with a great deal of expertise 
working with young people in communities and these, if genuinely consulted, could help generate a 
better alternative to the ASB Bill. 
 
Edinburgh Youth Social Inclusion Partnership 
December 2003 
 

WRITTEN EVIDENCE FROM FABLEVISION 

Fablevision is Scotlands first dedicated Cultural Planning action research initiative. 
 
In the light of recent statements from the First Minister flagging up Cultural Planning as the way 
forward for Scotland (i.e. putting Culture at the core of education, health, regeneration, combatting 
crime,racism, sectarianism and anti social behaviour, social exclusion etc), my case is based on 
evidence that socially engaged arts and culture is the bedrock of the Cultural Planning process. 
 
I am attaching three papers to submit as background to my case for the standing committee. 
  

• The evaluation report on the Royston Road Project  
• An update from the Chair of the Royston Road Project (Russell McLarty) on the impact of 

culturally planned, long term youth work in the area 
• A paper from me on a new cultural planning initiative just started in Linthouse, Govan - the 

LUV project 
• A paper on Connector, a web based learning resource for socially engaged cultural 

operators which links into European and other international networks  
  
Liz Gardiner 
Fablevision 
December 2003 
 
An Evaluation of the Royston Road Community Parks Project 

Introduction for Scottish Executive Standing Committee, November 2003 

1. Introduction  
The Department for Culture, Media and Sport’s published progress report on social inclusion 
(February 2001) outlines how sport and the arts can help to tackle the issues around social 
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exclusion, and also to help cut crime while improving health, education and employment prospects 
in deprived communities. This report captures the extent to which culture in the UK and elsewhere 
have become part of the neighbourhood renewal process, constituting a powerful approach to 
combating social and spatial exclusion with all the accompanying problems of anti social behaviour, 
drugs misuse, crime, health, illiteracy etc.  First Minister Jack McConnell endorsed this approach in 
a speech at the RSAMD in Glasgow on St Andrews day 2003 (Sunday, 30th November) 
 
An explanation for this policy focus can be found in the increasing evidence that participation in arts 
related activities can: 
 

• lead to enhanced confidence, skill-building, and educational developments which can 
improve people’s social contacts and employability; 

• contribute to social cohesion by building local capacity for organisation and self-
determination; 

• bring benefits in other areas such as urban and environmental renewal and health 
promotion. 

 
In particular, research into participation in arts projects, conducted across the UK by Comedia 
Consultancy in 1997, found that art-related activities had the following impacts on people: 
 

• 84% felt more confident about what they could do in the future;  
• 37% had decided to take up training or a course;  
• 80% had learned new skills;  
• 54% had learned about other people’s cultures;  
• 21% had gained a new sense of their rights;  
• 40% felt more positive about where they lived;  
• 63% had become more keen to help in local projects;  
• 52% felt better and healthier.  

 
Studies such as this show the crucial role of the arts and culture in engaging and strengthening the 
local community because they relate directly to individual and community identity, the very things 
which need to be restored if urban renewal is to be successful in neighbourhoods such as Royston. 
The understanding of these issues coupled with a dissatisfaction with the superficial and mostly 
cosmetic approaches to urban regeneration adopted in recent years across the UK have been at 
the heart of the Royston Road Project.  
 
More specifically, the thinking behind the development of the project was that, whereas the cultural 
policy-led urban regeneration strategies of the 1980s (which are still often applied today) tended to 
adopt a narrow concept of ‘regeneration’ and focused mainly on the economic and physical 
dimensions of renewal, the Royston Road Project took instead a more community-oriented type of 
approach.  
 
In other words, by linking culture and other aspects of economic and social life, cultural planning 
can be instrumental in creating development opportunities for the whole of the local community 
and, whereas traditional cultural policies tend to have a sectoral focus – for example, only 
developing theatre, dance, literature or the crafts – cultural planning adopts a territorial remit. Its 
purpose is to see how the pool of specific local cultural resources can contribute to the integrated 
development of a place, be this a neighbourhood, or a town, or a community of interest (eg. Young 
people, those with a disability, or from an ethnic minority background.  
 
Moreover, the way cultural planning works is by cutting across the divides between the public, 
private and voluntary sectors, different institutional concerns, types of knowledge and professional 
disciplines. In this way, the partnerships established can contribute more effectively to community 
rebuilding programmes in areas of social stress and conflict. 
 
It is this holistic approach which is now gaining momentum throughout Australia, America, 
mainland Europe and is now spreading to the U.K. 
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Rather than a “sticking plaster” approach to combating anti social behaviour therefore, the cultural 
planning approach places culture and people at the core – spiralling outwards in ever increasing 
circles to encompass the social, economic and spiritual aspects of a community. 
 
Policies which try to tackle single issues are bound to fail – for example, the present Scottish 
Executive drive to create more jobs has been adopted in most Western European cities, with 
industrial jobs disappearing from their central areas. Furthermore, even where some of these 
central areas have experienced a ‘renaissance’, the jobs created are different from those that once 
sustained the economy – the new jobs are either highly professionalised and require many diverse 
skills, or they are routine, low-paying dead-end service jobs. In this situation, where decent 
employment possibilities for many people living in low-income neighbourhoods no longer exist, new 
approaches to rebuilding their lives and communities, and the creation of new opportunities, are a 
vital necessity. But many actual community renewal strategies focus solely on a community’s 
needs, deficiencies and problems.  
 
This is usually the result of the high publicity given to negative images of an area: these are images 
of needy, problematic and hopeless neighbourhoods populated by equally needy, problematic and 
hopeless people. Once accepted as the whole truth about a troubled neighbourhood, such images 
create a ‘needs map’ which invites deficiency-oriented policies and programmes. As a result, many 
poor urban neighbourhoods see themselves as disempowered communities with special needs that 
can only be met by outsiders (usually the welfare services).  
 
The problem here is that the targeting of resources on a ‘needs map’ basis tends to direct funding 
not to residents but to service providers. Furthermore, making resources available on the basis of a 
‘needs map’ can also have negative effects on the nature of local community leadership. If, for 
example, one measure of effective leadership is the ability to attract resources, then local leaders 
are, quite often, being forced to disparage their neighbours, and their community, by highlighting 
their problems and deficiencies, thus ignoring their capacities and strengths.  
 
This is a scenario familiar to neighbourhoods such as Royston (where more initiatives and funding 
have gone to the Roystonhill end, rather than Blackhill), and was one of the reasons for the 
development of the two pockets parks linking the two ends of the Royston corridor. This is why, 
from the start, by mobilising local community resources (thus challenging the cycle of dependence 
described above) and by the direct involvement of local individuals and associations in the physical 
renewal of the area, the Royston Road Project contains a strong element of innovation.  
 
Significant community development takes place only when local community people are committed 
to investing themselves and their resources in the effort. This is why our approach seeks to 
develop an alternative path to the needs-driven type of development described above, focusing 
instead on the positive capacities, skills and assets of people and their neighbourhoods. Initiatives 
such as the Royston Road Project have demonstrated that even the poorest neighbourhood is a 
place where individuals and organisations are themselves resources upon which renewal can be 
built.  
 
The key to community regeneration, then, is to locate all the available assets and to begin 
connecting them with one another in ways that multiply their power and effectiveness. Beyond the 
individuals and local associations that make up the resource base of a community are all the more 
formal institutions which are located in the area. For example, public institutions such as schools, 
police, parks, libraries; non-profit organisations such as social service agencies and hospitals; and 
private businesses, all contribute to the community’s fabric. Accounting for them in full and enlisting 
them in the process of community development is essential to the success of the community 
renewal process.  
 
2. The Evaluation Task  
Bearing in mind this approach, the evaluation task in respect to the Royston Road Project was to 
describe what the project had achieved, both in terms of community participation and regeneration, 
and as regards a return on investment. In an environment in which performance indicators are 
applied to public services, such as health or education, there does not seem to be any convincing 
argument that the arts should not likewise be expected to account for themselves. The question is, 
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according to whose values should those accounts be rendered: who is supposed to define what is 
a successful or worthwhile outcome?  
 
For this reason, the evaluation exercise was recognised from the start to be quite challenging as, 
on the one hand, it had to be able to provide some evidence of the intangible impact that local 
community participation in the project (and generally in arts-related initiatives) had achieved, while, 
on the other, it needed to show funders that the investment they had made was good ‘value for 
money’. The fact that there was little evidence of this type of evaluation having been conducted on 
projects such as these made the task more appealing to Noema. (So far, evaluation of small arts-
related projects has been conducted, but not as yet on projects of this territorial scale, in terms of 
financial investment and the number of initiatives and organisations involved.)  
 
Moreover, the direct involvement of the artists in the Royston Road Project and the role they played 
in defining with the local community what the arts are expected to deliver, made the evaluation 
exercise all the more rewarding.  
 
Lastly, projects intended to produce social benefits should address stated needs or aspirations 
from the start, as it is all too easy to justify a project after the event by drawing attention to a few 
carefully selected outcomes. The Royston Road community representatives and members of the 
project steering group did identify from the beginning the overall objectives to be achieved. These, 
however, needed to be ‘shared’ with both the partners for each initiative and with the funders. This 
is because a shared evaluation encourages a process of exploring values, principles, methodology 
and criteria for measuring success – vital for the health of long-term processes of community 
development and partnership-building alike.  
 
Shared evaluation also invites accountability, multiple perspectives and diversity. This is not an 
easy process to handle and participants need to be prepared to make themselves open and ready 
to receive feedback in a constructive way. For this reason, one important aspect of Noema’s task 
was to produce a document that should assist the project by initiating a conscious reflection about 
their activity in a ‘safe’ environment. 
 
2.1 Research Methodology and Workplan 
The methodology chosen for the task was articulated around three stages: desk research, fieldwork 
with interviews and group meetings with key participants and funders, and the production of a 
report containing the issues emerging from the evaluation. 
 
i) The desk research aimed at collecting information about:  
 
a) The capital building programme, in order to identify the potential linkages between the activities 
developed under these initiatives, and their relation to the cultural planning-type of development 
(for example, connections between the newly created parks and the local housing projects; 
participation in arts projects and improvements in the quality of life of the local community).  
 
b) The Wise Group training programme, to look at the types of skills created within the programme.  
 
c) The arts programme, in order to assess it, we looked at the linkages between audience 
development and residencies. Existing information about the needs, desires and aspirations of 
local cultural organisations and of local residents in relation to cultural activities were examined 
against the programme’s outputs.  
 
This stage of the research took about a month starting in May 2001.  
 
ii) The fieldwork was organised through:  
 
a) a series of one-to-one interviews and discussion groups held in Glasgow over a period of three 
months, beginning in April 2001. 
 
The people consulted included: community groups and individuals, professional consultants, 
voluntary and statutory bodies, and the artists involved in the residences. Basically, all those who 
have been involved in the development of the project as partners and participants. Consultation 
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and one-to-one meetings were aimed specifically at gaining an overview of the level of satisfaction 
with the project and at highlighting issues that could hinder, in the future, the development of new 
initiatives.  
 
A total of four discussion groups and of 24 one-to-one interviews were conducted, five of these 
interviews required two separate meetings. 
 
b) In parallel, telephone interviews with key people working with the project were also conducted. 
They included key individuals from the Scottish Arts Council, the National Lottery Charities Board, 
Glasgow City Council, the European Regional Development Fund, the Esmee Fairbairn Trust 
Fund, Scottish Natural Heritage, the local Social Inclusion Partnership and the European Social 
Fund. These interviews aimed at an understanding of the different outputs/outcomes/impacts 
expected by the different funding partners. 
 
Nine telephone interviews were conducted with representatives of the above group.  
 
A total of eight visits to Royston were made between April and the end of July by Lia Ghilardi and 
John Chell.  
 
Lia Ghilardi and John Chell took part in the Royston Road Project Ltd board meeting on one 
occasion, and John Chell was also present at a meeting organised in June by Fablevision to 
discuss the artists’ residences. 
 
2.2 Presentation of Results  
The information gathered through both desk research and fieldwork has been organised in section 
3 of this document in the following way:  
 
i) background description of the project.  
 
ii) analysis of the outcomes of initiatives developed within the three main elements of the project. 
These are: the capital programme, the training schemes, and the artists residences. Initiatives 
within the three areas above have been analysed under the following categories: original 
objectives, actual outcomes, difficulties encountered, and issues that could influence future action. 
Each area’s description has a conclusive commentary giving an overall evaluation of the work done 
thus far. 
 
As stated above, community renewal depends on people, and their self-confidence. Time and 
again, arts projects have shown how the acquisition of confidence through participation in the arts 
can transform both individuals and communities. For this reason, social impact outcomes, such as 
those related to personal development, have been considered prominently within the section 
concerning the artists residences. In particular, the types of impact considered are: the 
development of communication skills, self-confidence, organisational abilities and new skills; the 
extent to which participation in arts related activity helps reduce social exclusion and isolation, and 
fosters good relationships between individuals and groups.  
 
iii) the final part of this section contains a brief discussion of the issues involved in the development 
of the project and of the impact the initiatives launched have had, thus far, on local community 
development. 
 
3. Project Description  
The Royston Road Project initiative has been spearheaded by local people in reaction to welfare 
cutbacks, urban decay and a general loss of the community’s opportunities for involvement in the 
social and cultural life of the area. From the beginning, one of the main issues faced by the project 
was the isolation of the two communities at the opposite ends of the Royston Road. These have 
traditionally been in competition with each other; hostile and suspicious of each other’s efforts. 
Each has similar problems of poverty, social exclusion, marginalisation, demolition of old housing 
and the creation of new schemes (with all the associated problems that these developments bring).  
 
The catalyst for local action was the demolition of Townhead Church and the threat to the Spire. A 
community action committee was formed; petitions were lodged with the Council and the project 
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grew out of the impetus to save the Spire, which was seen as a symbol for the aspirations of the 
area. The Royston Road Project then developed out of this experience, and the idea to create two 
pocket parks linking the two parts, east and west of the Royston corridor, was launched. 
This proved to be the catalyst for the community to set up, in 1997, the Royston Road Project Ltd, 
a company devoted to building future regenerative, participatory arts and environmental projects. 
To help the different strands of the diverse communities of the area to come together, it was 
decided that the project should prioritise two areas: Roystonhill, around the spire, and Molendinar, 
around the waterfall. This is where – thanks also to a training programme linked to the construction 
of the two parks – the two new spaces are now located. 
 
From the beginning, Fablevision (a professional arts and community organisation) was asked to 
facilitate the development of the project by applying – among other activities – for funding to 
institutions such as the Scottish Arts Council, the National Lottery Charities Board, Glasgow City 
Council, the European Regional Development Fund, the Esmee Fairbairn Trust Fund, the local 
Social Inclusion Partnership and the European Social Fund. Subsequently, in order to develop a 
greater sense of ownership and confidence, the parks were chosen as a physical focus for six 
artists residences. These participatory arts programmes were designed to help and support the 
social and economic regeneration of the area.  
 
Overall, the Royston Road Project can be described as a community-led and community-driven set 
of initiatives aimed at promoting and encouraging the development of local regeneration through 
the arts. Its philosophy can be best summed up in the identification of local needs and in meeting 
those needs in innovative ways (for example, by using the arts as a tool for social change and as a 
vehicle for new models of participation, consultation and decision-making).  
 
3.1 Project Outcomes Assessment The Capital Programme   
 
Original objectives  
 
To build two pocket parks, in order to link parts of Royston Road that felt separated 
geographically and socially. 
 
To preserve and restore the Spire.  
 
To have two new public spaces that would help raise aspirations within the local community. 
 
To provide a sustainable resource and contribute to the regeneration of the Royston Corridor. 
 
To enable local communities to manage the design and construction of the two new spaces, and 
to gain ownership over the process of renewal in general. 
 
To initiate, through the construction of the parks, a series of arts-based programmes that could 
contribute to local community renewal. 
 
To complement the new housing schemes created around both parks by the housing 
associations. 
 
Outcomes  
 
May 2001, opening of the Spire Park. This will be followed in November 2001 by the opening of 
the Molendinar Park.  
 
Restoration work on the Spire has started. This is once more a landmark for the neighbourhood 
and a symbol of renewed confidence. 
 
The high quality of both the design, and of the materials used, has contributed greatly to raising 
local aspirations and sense of ownership.  
 
Children are using the Spire Park in imaginative ways. 
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The campaigning efforts of the Royston Hill and Spire Project’s members have helped the rest of 
the community to gain the necessary confidence to initiate a renewal process. 
 
In the planning stages of the project, the organisation successfully developed the use of the arts 
as a tool for actively involving local people in the regeneration of their neighbourhood. 
 
Community ownership and participation are now key features of the project. 
 
Community development outcomes include the skills learned by community representatives and 
participants alike through the process of developing activities together. These are: training in 
running groups, fund-raising, project development, company formation, formal document writing 
and running consultations.  
 
Difficulties encountered  
 
The timetable for the construction of the two parks had to be revised. In particular, the programme 
for the Molendinar Park has slipped, with inauguration now due in November, with risks of 
European funding delay or cancellation. 
 
Drawings for both parks had to be revised several times.  
 
Technical problems, e.g. revisions to the Molendinar Park drawings. Spire Park planting also 
needed changes. 
 
Security, both during construction and after has been a major issue. Local criminal gangs 
sabotaging work.  
 
Recurring vandalism. 
 
Maintenance agreements difficult to work out.   
 
Progress on site has been difficult to monitor. Corrective action to deal with programme slippage 
identified (in a couple of occasions) at the 11th hour. 
 
Restoration of the Spire has been marred by a number of problems, from the involvement of the 
historic trusts to the identification of sources of funding, to maintenance agreements and transfer 
of ownership.  
 
 
 
Issues that could influence future actions  
 
The difficulties in sorting out problems of ownership and maintenance of the Spire Park (because 
of the separation between the spire and half and the park) could be a potential source of conflict 
and of demoralisation in the future. The issues involved here are quite complex and the Royston 
Road Project might not be able to deal with them without ongoing external help (e.g. consultants 
or experts in project management). This needs to be built into the structure of the management 
mechanism immediately at the start of any future action and not when initiatives are already half-
way developed. 
 
The Board needs to be aware of the risks it ran at the beginning of the project in getting involved 
in two very different management tasks (the physical renewal with the creation of the parks, and 
the organisation of training on the one hand, and the arts related initiatives on the other). Each 
task demanded different types of management skills which, perhaps, the Board did not have ‘in 
house’. This is an issue related to the ‘how, and when to ask for help’ aspects of project 
management. 
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Concluding comments  
The following remarks represent a summary of comments from the local community 
representatives who took part either as organisers, or as participants in the initiatives related to the 
capital programme. 
 
At every stage of the development, the artists (Graham Fagen and Toby Paterson) and the 
architects (Loci Design) have worked with community groups and representatives to create the 
designs, models and plans for the parks. This is an important aspect of the Royston Road Project 
because both artists and architects have learned through this activity to negotiate a common 
ground between professional expertise and community aspirations. There is now a high level of 
trust between community groups and artists. 
 
As a result of the enthusiasm of those who have been involved in the parks project, and in the 
preservation of the Spire, the community has begun to reinvent its gala days and re-establish a 
programme of arts and sporting activities. Another spin-off has been the creation of the ‘naming of 
the rose’ initiative, which ran this year in schools throughout the area, and involved young people in 
drama, movement and the visual arts. The first new roses were planted at the Spire Park just 
before its opening – and the winning name will be announced in a ceremony at the end of August 
2001.  
 
The park is well used by local children and young people and is not intimidating to them. The local 
pensioners group is now talking about holding an event there. If we contrast the new park with 
Glenconnor Park on other side of Royston Road – a green space landscaped by the Council – its 
advantages are clear. While the Glenconnor Park always looks empty and sad, the Spire Park is 
lively and pleasing to the eye. However, the new community park still needs promoting among local 
people. This sort of project could target other pockets of unused land (there are quite a few) in the 
area in the future.  
 
People from the two communities do not normally use facilities based in each other’s 
neighbourhood so the idea of bringing them together, although a bit artificial at the start, has 
worked so far. Blackhill is small and on the edge of Glasgow, and if it didn’t have this partnership it 
probably wouldn’t have got anything for itself. The tree-planting ceremony was particularly 
important because, for the first time, the two communities were united around an issue such as the 
drug-related deaths of young people from the area.  
 
Moreover, the waterfall and pond are needed as landmarks for the neighbourhood and as a 
recreational resource, particularly for young children, as there are very few facilities in Molendinar. 
Lately, the Molendinar side has also suffered considerably as a result of both the destruction of the 
community centre (which was burned down last year) and by the delays in the housing 
developments promised by Housing Associations. 
 
Overall, the parks project has been an injection of energy for people such as the Community 
Council, which struggles to keep going despite the difficulty and hard work entailed in negotiating 
with regeneration bureaucracies.  
 
As is well known, the main problems facing the community are housing, crime and jobs. The jobs 
created through the project have been a major achievement. The project cannot do much on its 
own about crime or housing, but it can encourage the group to keep going and gain greater 
credibility in the eyes of other people in the community. 
 
However, community groups feel that it has been hard work to keep the project going and often 
have had to face the problem of over-promising from government agencies; this has not been an 
issue with the arts projects, but explaining all the (bureaucratic) delays to other members of the 
community has been difficult. 
 
Finally, although many people did get involved with the consultation, those who didn’t then 
complained that the park wasn’t what they wanted. Another issue has been the difficulty in getting 
the new people who are moving back into Royston to participate in the project. A major lesson to 
be learnt is the amount of time it takes for the local authority to deliver what it says it will, with all 
the consequences in terms of demoralisation that this entails. 
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The funders’ view  
The training element linked to the creation of the park is a very innovative aspect of this project 
which, perhaps, did not have clear objectives in mind at the beginning, which is quite 
understandable, given the experimental nature of the project. Because of the strong element of 
community participation, the project will be a useful model for other renewal projects. So far, 
although expectations have been met, it is however too early to tell if the project has assisted in 
regeneration or community empowerment. For example, it is disappointing that the housing 
refurbishment in Roystonhill was completed to a different time scale so the opportunity of using the 
park project to build community capacity might have been missed. Although the level of vandalism 
is quite disappointing, a positive view of this is that at least this shows the park is used (SAC and 
Glasgow City Council).  
 
The biggest difficulties seem to have been linked to the legal and technical aspects of 
implementing the project, particularly regarding the transfer of land. These are matters that have to 
be got right from the Community Fund’s point of view, and the land should be transferred to 
community groups as it is they who have led the way. These sort of difficulties, however, are 
common with projects of this type and are no worse than in many other cases. So far, the Lottery 
Community Fund sees this initiative as a two-year project which is only half completed, and 
therefore finds it difficult to say whether expectations have been met or not.  
 
Esmee Fairbairn feels it has had little feedback as yet from project, and it would like some quite 
soon. In particular, it needs to be shown in what way the community has been empowered by the 
project and if the art produced has been of a high standard.  
 
Strathclyde European Partnership likes the project and thinks that overall it is going well. SEP 
particularly values the economic impacts – for example, the local jobs created by the environmental 
improvements. SEP was also pleased to see that external consultants were brought in to oversee 
the construction element as they felt that this was an area of expertise that the Royston Road 
Project did not have ‘in house’. SEP would very much like a copy of this document and may post 
information about the project on their website as a good example of how ERDF funding can be 
used in a constructive way for community renewal. It has already included the Spire Park in a tour 
of Glasgow for representatives of Eastern European countries applying to join the EU.  
 
3.2 The Training Programme  
 
Original objectives 
 
In an area of high unemployment to have local people employed in construction while receiving 
quality training in the process.  
 
To link the construction of the parks to a  series of arts-based programmes.  
 
 
Outcomes 
 
The completion of the Roystonhill Park and work started at the Molendinar site. 
 
The high quality of the work done in Roystonhill. 
 
In July 2001, a total of 14 trainees were involved in work at the Molendinar site. 
 
Trainees gained different skills through the activities they have undertaken on site. Examples of 
skills are soiling, turfing, kerbing, gravel path, painting, planting, and slabbing. 
 
Trainees received an integrated package of training in personal and social development work 
experience and job search. 
 
Work tasters have been introduced, to give local people the opportunity to try out site work prior to 
full commitment. 
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In July 2001, 9 trainees from Blackhill, Provanmill and Royston were accepted, a 69% of the 
trainees’ total.  
 
3 people have completed the training and have now moved to a job. 
Community outreach project ‘Visions of the Future’, targeting primary school children. The project 
aims to help children to highlight the issues that are important in their community at present and 
then focus on their hopes and expectations for the future.  
 
Difficulties encountered  
 
Uptake from Blackhill/Provanmill too low. 
 
Difficulties in recruiting the right type of trainees due to regulations related to incapacity benefits. 
 
The Wise Group did not present regular monthly reports to the Board, thus generating a lack of 
communication which could have seriously threatened the success of the initiatives. 
 
Delays in starting work in both parks, thus putting the EU funding at risk. 
 
Security arrangements have been a major problem.  
 
Issues that could influence future actions  
 
The importance of the trainees being recruited locally. The sustainability of the parks relies on 
local people being employed and on having ownership. 
 
Progress on site has not been monitored sufficiently allowing for slippages in the starting and 
delivery times. Monitoring mechanisms needed to be put in place earlier on.  
 
Security arrangements should have been made at the start of work in Roystonhill.  
 
Local agencies (such as Glasgow North Ltd) could have been brought in as a partner for the 
training component. GNL could have helped with the recruitment and with any infill requirements 
(GNL have a database of local people looking for training and employment opportunities).  
 
 
Concluding comments  
The Wise Group has a very good reputation for delivering landscape projects while also using 
training packages to train and employ young people mostly drawn from the local area of the 
projects. Their reputation is obviously high, and the training element offered by the Group has been 
seen by the Royston Road Project as a priority. Moreover, by discussing the parks’ design with the 
architects from the Wise Group, Loci was able to establish a working relationship which helped 
deliver the project to both Loci’s and the community’s specifications.  
 
The project encourages good citizenship, but addresses the problems of lack of confidence through 
providing skills training and development at every level. This is an important aspect of any 
resource-based type of approach to urban and community renewal. Overall, the Parks project 
appears to have helped people not only to build new skills and work experience, but also to change 
their feelings about their capacities. In other words, working on the construction of the parks has 
helped participants gain a sense of achievement, of having done something worthwhile for the 
whole of the community. “This makes me feel I count as a person and that I too can help make 
things happen,” said one of the participants.  
 
The high degree of innovation represented by the training package offered through the project 
cannot hide the difficulties involved in the delivery of the scheme which, at times, has appeared to 
some people interviewed a bit too ambitious and, notwithstanding the enthusiasm of the community 
and the high reputation of the Wise Group, too difficult a process to control. An example of this can 
be seen in the way the recruitment has been conducted. The severe problems of the Blackhill and 
Provanmill area (with many people on incapacity benefit) could have been spotted before 
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recruitment started, and solutions could have been sought by looking at how other European 
countries (Ireland, for example) have dealt with similar problems. The result (so far), has been to 
recruit for the Roystonhill Park trainees that come mostly from outside Royston. This could have a 
negative impact in the long run because, clearly, people from outside Royston have not got the 
same type of allegiance to the area as those who live there.  
 
3.3 The Artists Residences  
 
Original objectives 
 
To celebrate the achievements of the local community with high profile arts activities and events 
as well as creating a memory of use of the new spaces which would encourage ownership and 
minimise the problems of vandalism.  
 
6 artists residences planned in order to build upon the creation of the parks and in order to 
develop a greater sense of ownership and confidence among local people of all generations. 
 
The parks were the physical focus for the residences. 
 
Lucy Byatt (The Centre) and Fablevision involved in developing the residences and in 
guaranteeing the high quality of the events and the widest possible range of community 
participants. 
 
The quality of the art and of the artistic intervention very important through the whole process.  
 
Outcomes  
 
The themes of the residences have been developed through the active involvement of local 
people. 
 
Innovative, highly respected and internationally renowned artists have been working with the 
community, thus raising the profile of the area and engendering a sense of pride in the 
community. 
 
Artists Graham Fagen and Toby Paterson worked with the the design team Loci for the parks, 
facilitating a process of community participation.  
 
The tree planting was a catalyst moment for the whole of the Royston community. 
 
The creation of Radio Tuesday, with artists Campbell, Vernon and Frost working with the Drugs 
project at St Paul’s Church Hall for more than four months. Contacts were also established with 
Northern Rock and with North Glasgow College. The radio will now continue to broadcast under 
the name of Bolt FM (SIP application successful). 
 
Artist Paul Carter has worked with Richard Quigley and a group of young people of Royston 
Youth Action at a project involving broadcasting sound from the Spire. The first message into 
outer space was sent in July from a signal hut. Participants to the project are expecting a reply 
and when one comes, the lights on the Spire will change colour. 
 
Scott Myles is the highly regarded artist in residence at the library on Royston Road. He is 
beginning to engage with people at the library. The project aims at reconstructing stories and 
histories from the area. 
 
Jenny Brownrigg confirmed as the artist in residence with the Molendinar Community Council. 
 
Steven Healy developed a photographic project with Royston Youth Action with a permanent 
exhibition of images in the Rainbow Hall at the end of the project.  
 
Eddie Ladd will take up the 6th residency to push forward the wider celebration of the park 
project. She will be based at the Molendinar end of Royston Road. 
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Artist Gillian Steel will make a video documenting the whole process of community participation 
and renewal.  
 
Difficulties encountered  
 
Technical and funding issues raised by the Glasgow Preservation Trust which is carrying out the 
restoration of the Spire. It would like to have control over  the type of lighting that is going to be 
installed over the Spire by the artist at the end of his residency If on the one hand, this was 
indicative of the lack of trust and interest in the project on the side of GPT, on the other, it also 
showed the need for the development of a more continuous dialogue between the project and 
outside players involved in the diverse strands of the project.  
 
Some elements of the programme have slipped due to complexity in securing sustainable and 
meaningful projects (e.g. Scott Myles’s library project). In particular, it has been difficult to cost 
and time jobs which are so experimental.  
 
Communication between the artists and the Board has been, at times, patchy. Both artists and 
Board members have been busy implementing activities and often there has been no time for 
exchange of information, nor for discussion of the issues emerging from the residences.  
Because of concerns expressed by Board members about the lack of information, a meeting 
between the artists and the Board was organised in June. Additional meetings have also been 
arranged for the future. 
 
A conscious effort had to be  made in order to ensure that the Molendinar end of the Royston 
Road had the same residence opportunities as the Roystonhill side (re issues of rivalries over 
renewal resources). The Roystonhill community was more prepared to receive residences and 
responded with great enthusiasm, while at the Molendinar end the local community felt that they 
were once again going to be left behind. This situation required a certain degree of negotiation 
between the Centre and the Board on the one hand, and local community representatives on the 
other.  
 
Issues that could influence future actions  
 
The residences have raised an interesting debate addressing issues such as: how closely the 
artists involved should make their proposals relate to the two parks? The Board’s view was that 
there should be a tangible link, while the artists who worked within the residences felt, at times, 
that they were struggling to maintain that link.  
 
From the perspective of the external evaluator, it has been easier, for example, to identify the 
impacts of the work done by the artists who worked with the local community on the design of the 
parks (with excellent results in terms of both the quality of the final product and of the participatory 
process), but it has been more difficult to assess the effects of the other residences because the 
linkages with the parks were not immediately evident (in some cases) to the artists leading those 
residences. 
 
This is not to say that the residences have failed in their original purpose. On the contrary, it is 
more a question of viewing the residences as part of the ongoing process of community 
regeneration started by the creation of the parks. The type of process set in motion by the 
residences (although not unproblematic) constitutes a blueprint for the future of the local 
community both in terms of its growing self-confidence and as regards the skills gained in the 
process. 
 
The tension between the artists’ vision and the aspirations of local community workers/groups has 
been an important issue raised by the residences. In Noema’s view this should be seen as one of 
the positive effects of the residences. In particular, the quality of both the artists involved and of 
the outcomes is an indicator of the success the residences have had in terms of bringing into the 
open a debate (relevant to many art-based community renewal projects elsewhere) about how 
much, in a climate where funding depends increasingly on provision of social outputs, artists 
should compromise their aspirations in order to work within the community as facilitators of social 
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renewal.  
 
This debate is just beginning and the fact that the Royston residences have provided a productive 
platform for experimentation around these issues can only be positive.  
 
Overall, if there is a lesson to be drawn from the residences, it is perhaps in learning how to set 
clear targets for the arts programmes from the start and how to integrate those targets into the 
priorities identified by the local community. In other words, more consultation and a clear 
statement of how far a specific arts programme can take the local community could contribute to a 
more sustainable and even process of community development.  
 
Concluding comments  
As there is no other organisation in the Royston Road area providing this kind of service, (recent 
government cutbacks have removed community education workers, arts workers and, crucially, the 
local arts development officer), the Royston Road Project and the work it has done so far with the 
residences is clearly invaluable. Moreover, the artists chosen have been of the highest quality, and 
– because there are lots of good conceptual artists working in the city, unrecognised by arts 
funding bodies – the project has brought them to the attention of these institutions. For their part, 
the artists have done excellent work and have been generous in their commitment.  
 
One example of the success of the residences in facilitating community renewal is Radio Tuesday 
(now Bolt FM), where members of the drugs project together with young people from 
Blackhill/Provanmill have learned broadcasting skills. Likewise, the type of activity chosen gave the 
project an opportunity to make links with existing initiatives and with the wider community. With 
broadcasts listened to by every community along the Royston Road, the initiative has had 
considerable impact locally, and has led to an independent community initiative being set up in 
order to continue broadcasting. Not only has the project helped participants increase their capacity 
to find employment, but they also clearly felt more confident and found that participation in the 
project challenged their negative feelings about what they were capable of achieving in their lives.  
 
The tree planting project (some of the trees planted by Graham Fagen are giant sequoias  which 
may live for hundreds of years) has engaged the local community first through a process of 
consultation and then by bringing people together from the two ends of the Royston Road. Making 
friends and sharing feelings (in this case about the loss of young people’s lives) can be easily 
underestimated as an outcome, but in deprived urban areas, where isolation and resentment can 
make friendship hard to sustain, events such as this are vital to the healing process.  
 
About eight people have participated on a regular basis in the preparations for the broadcast, led 
by Paul Carter and Richard Quigley of Royston Youth Action at Rainbow Hall, of messages into 
space. This core group of young participants has been very committed to the project and, as a 
result, they have learned personal skills that will allow them to feel more confident about their lives 
in general. Among the other benefits of participation mentioned by the young people was that they 
learned to be more tolerant and to work more co-operatively with others (an important aspect of 
growth in an environment where gangs of youths often fight for territorial control). 
 
Concerns, however, have been raised about the limited impact the project seems to have had on 
the rest of the youth club. It is important that this issue is given the necessary attention as it could 
be a symptom of the high level of expectations raised in this case by the residencies. Arts projects 
can facilitate the process of cohesion and confidence-building only if their work is linked to existing 
initiatives in a carefully co-ordinated effort. In other words it is important for the future to make sure 
that arts-based programmes (in Royston and elsewhere generally) are carefully planned (e.g. more 
consultation) so that they can complement and add value to existing initiatives aimed at community 
development.  
 
A second area of concern, this time linked to the library project, is that Scott Myles’s project 
appears to have overrun its time scale, with the artist having to put in a lot more time than he was 
contracted to do. This is an issue raised also by both the Centre and Fablevision, with Liz Gardiner 
and Lucy Byatt putting in more time than the project had budgeted for. Although it is probably a 
question of putting aside contingency money for all these eventualities, the Board needs to be 
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aware this is an issue that, if not tackled on time and with the necessary attention, it could 
potentially militate against the sustainability of the project itself.  
 
4. Conclusion  
The evaluation results presented above give us a positive picture of the Royston Road Project both 
from the point of view of its social impact and from the type of approach adopted for community 
renewal.  
 
As explained in the introduction, the approach used is very much assets and resources driven. By 
identifying from the start the community resources available, instead of just putting community 
needs first and then looking for outside agencies to provide help, the project has managed to 
create a positive environment in which to integrate community-driven initiatives.  
 
Using this approach, the project has demonstrated that focusing on the assets of lower income 
communities does not necessarily imply that these communities do not need additional resources 
from the outside. Rather, it simply suggests that outside resources can be more effectively used 
when the local community is itself mobilised, and if it can itself define the agendas and the 
additional resources which must be obtained. 
 
Starting with what is present in the community has meant that the Royston Road Project was able 
to form partnerships with the associational and institutional base of the area. Thus, local housing 
associations, enterprise companies, the community council and a variety of community groups, the 
City Council, the police, local schools and training associations were all brought on board. The 
most attractive aspect of this approach is the internal focus the project adopted. By this we mean 
that the development strategy of the project concentrated first of all on the agenda-building and 
problem-solving capacities of local residents, local associations and local institutions. This internal 
focus was instrumental in establishing the primacy of local investment, creativity, hope and control 
over the attraction of external resources.  
 
From a management point of view, the project has been a testing ground for all those involved. In 
particular, it is important to highlight the role of the Board in the development of the project.  
 
The Board 
 
The creation of the Board was in itself an important step in the process of community 
development. While it was originally created out of a genuine community need to take action in an 
environment of apathy and physical degradation, it has developed into a true catalyst for the 
identification of priorities of development for the whole of the community. Via the Board (and its 
activity), the local community has effectively begun the process of coming to know its strengths 
and resources, thus gaining more confidence in the ability of Royston to reverse the process of 
decline.  
 
Difficulties encountered 
 
From an internal perspective, the Board members themselves have gone through a complex 
process of change. From a needs-based type of approach (where the focus was on the difficulties 
of dealing with a neighbourhood which has many problems of poverty, moral and environmental 
degradation and high crime) members have been able to make the shift to a more positive 
outlook, thus breaking down the barriers of isolation (one of the principal elements in the 
demoralisation of the local community). This has been particularly evident in the ability of the 
Board to establish networks and partnerships with organisations which have been dealing with 
similar problems elsewhere and to aspire to high-quality targeted initiatives.  
 
However, some members of the Board felt that it has been hard work to keep the project going 
and that, at times (partly because of their lack of previous experience in managing large projects 
and budgets) it felt as if there were too many external ‘experts’ involved and not enough 
community members. 
 
This raises an important issue for the future involvement of external consultants/experts in new 
initiatives.  
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If there is no question, for instance, that Fablevision was instrumental in getting the project off the 
ground, given the scale of the initiatives planned, doubts can be raised about the future ability of 
the project to continue its work without external help. At this stage of development, the project not 
only has to be able to maintain its momentum, but it also needs to think strategically about the 
sustainability of the whole process of the area’s renewal. How this is going to be achieved is one 
of the challenges the Board will have to face in the future.  
 
Issues of leadership and management should be very much on the agenda of future development. 
It may be worth considering questions such as: what if the people who, up to now, have been 
fundamental in driving the whole process forward would leave? What role should external experts 
have in the future? Should the Board dissolve? Or should it be opened up to other organisations, 
(e.g. SIP and more local community representatives?). 
 
Equally, given the high expectations of the local community, issues related to the planning of 
future initiatives shouldn’t be ignored. At present, the feeling is that the Board needs to develop 
planning tools capable of setting clear priorities for the Royston area as a whole. For instance, 
one of the issues that the Board could face in terms of priorities is linked to the rebuilding of the 
community centre (should it be rebuilt? Does the community need another building-based focus? 
Or does it just need a diversity of meeting points linked together by a series of carefully integrated 
activities?).  
 
These conclusions should not be taken as a denial of what the project has achieved so far, rather 
they have to be seen as an incentive to consolidate the ground for an even more integrated local 
community development. 
 
Report by Noema Research and Planning Ltd., London Tel: 020 8 3556630 
August 2001 
 
Commitment to Long Term Youth Work and Cultural Planning 

In Blackhill-Provanmill & Royston we are beginning to see the benefits of a commitment to long 
term youth work which places culture at the core of activities.   Top Priority in terms of successful 
outcomes has been continuity of quality youth work and the ability to offer well remunerated full 
time posts over a long period. 
 
St Paul’s Youth Forum & Royston Youth Action have been able to build relationships with local 
youngsters with continuity of workers over a number of years.   We see this as a 10 year ongoing 
commitment. 
 
We see that young people who have been completely chaotic are now taking some sense of 
responsibility for their clubs and programmes. 
 
Both projects have a small core staff of youth workers which support a larger group of volunteers 
and sectionals staff. 
 
Funding for this work has come from a number of sources but the important core funding has come 
from The Church of Scotland (St Paul’s Youth Forum) and RANK Foundation (Royston Youth 
Action) – this where the local authority has withdrawn resources. 
 
Workers from both projects are involved and respected in Secondary schools 
 
Both Projects are committed to making links with many other organisations which can supplement 
and enrich their programme of activities. Culture is at the core of the programme and some of 
these partner organisations are: 
 
Fablevision – cultural planning resource 
Royston Road Project – ambitious arts-led community development contributing to physical 
planning and involving community led physical planning processes with culture at the core 
Toonspeak young peoples theatre (youth theatre) 
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The Iona Community – residential opportunities on Mull & Iona 
Northern Rock – music studios & workshops 
Royston Stress Centre  
BOLT FM – local radio-training project (from Royston Road Project) 
 
An example of the ‘joined up’ nature of the work is where BOLT FM is planning a 2 week Easter 
broad cast period 
 

• the youngsters to be involved have been constantly moved on by the police from shops 
down into the park where they cause nuisance 

 
• some of the funding will come from Royston Road Project which created 2 local community 

parks with art residencies & local trainee labour and the  ‘sixteen plus’ run by St Paul’s 
Youth Forum is making on the ground links with the youngsters. 

 
• the youngsters making the broadcasts with music & documentary will be interviewing 

police, local shopkeepers & local residents and through this project learning new skills and 
giving something constructive to the local community 

 
• the possibility of a ‘youth shelter’ is being investigated by the Blackhill & Provanmill 

Strategy Group and this radio project will help work through its merits & possibilities in a 
new & creative way 

 
Russell McLarty   
Chair of the Royston Road Project 
11 December 2003 
 
“LUV Story” 

Linthouse Urban Village – A Cultural Planning Approach. 

Introduction 
In Ken Worpoles study of the reasons why U.K. town and city centers at night are increasingly 
deserted by the local population ("Town’s for People", 1992) he discovers some of the reasons 
why. The domination of the motorcar and the accompanying fracturing of communities through 
sweeping motorway access roads, car parks (especially multi-stories), ring roads and erosion of 
pedestrian access to the centre from even the most proximate residential areas is a major factor. 
Another factor is the rise of out of town shopping malls and leisure complexes and the giving over 
of prime city centre space to business parks, multiplexes and other large corporate developments, 
all of which are deserted after 6.00pm in the evening. Lack of bustle and people presence, a 
macho drinking culture and inadequate street lighting has led to fear and a feeling of threat, 
particularly for women and families. 
 
Linthouse is the westernmost outpost of the Greater Govan area of Glasgow in Scotland. Many of 
the problems identified by Worpole have been inflicted on Linthouse since the 1960’s when a 
thriving and close knit community was divided by the access and approach structures for one of 
Glasgow’s main vehicular and pedestrian river crossings - the Clyde Tunnel. With the decline of the 
industrial shipbuilding base of the local economy, the final nail for the whole of Greater Govan, 
including Linthouse, and particularly affecting local traders, was the arrival of the Braehead retail 
and leisure park in the 1990’s. Stage one of the Braehead Development snakes its way from 
Renfrew towards Govan on the South Bank of the Clyde. Stage two of this new-town sized “non-
place” of superstores and car parks is in progress now and when complete, will encroach onto the 
outer edges of Linthouse. 
 
From the thriving community of the 1960's, Linthouse, by the 1990's had become known for its 
empty shops, its youth crime, its drunks and drug culture, its graffiti and its threatening atmosphere 
at night.  
 
In the “Town’s for People” report, Worpole indicates planning issues which can be addressed to 
reverse these trends. Genuine consultation and participation from local people is essential, he 
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says, and the biggest area for optimism in terms of the future for towns and cities lies in the 
continuing (and growing) enthusiasm and ability of local people to manage projects and initiatives 
for themselves.  
 
Over the last decade, Linthouse Housing Association (L.H.A.) has been at the forefront of a 
visionary programme of housing renewal and is now in partnership with Fablevision to develop a 
cultural planning approach to the wider regeneration of Linthouse.  
 
The Concept of LUV 
In "Cities for a Small Planet", architect Richard Rogers charts the changing face of modern cities. 
With examples from America, he describes how the impetus to address and reverse urban sprawl 
has led to the emergence of the compact city and a return to the concept of overlapping villages or 
self contained neighbourhoods with mixed use.  
 
Rogers was, of course closely involved in the original vision for Coin Street on London’s South 
Bank. Coin Street is an “urban village” which has been some two decades in the making. Now, 
through the efforts and continued successes of local people (Coin Street Community Builders), 
Coin Street316 is an internationally renowned example of a vibrant, culturally planned and 
community owned inter connected village in a key area of London. Rogers explores the potential of 
London, the first city of the UK to be at the forefront of the movement away from the concentration 
on the centre to the exclusion of the peripheral areas. London can turn away from the disastrous 
American “zoning” policies that separate where people live from where they work and from either of 
these to where they play (and which rely heavily on ever increasing dependence on the motor car). 
Instead, as Rogers points out, London is already made up of a series of interconnecting urban 
villages. With vision and foresight, each one of these could be supported in their development and 
sustainability. Each has the potential to be a self-contained, inter connected vibrant social mix – a 
collection of villages where the inhabitants have a sense of history, of belonging and of pride – a 
sense of citizenship. 
 
There is a similar story to be told of Glasgow. Scotland’s great industrial city is also made up of a 
series of urban villages – each with its own distinctive history where people have a sense of 
attachment. Nowhere is this truer than in Govan where ex- Govanites scattered throughout the rest 
of the UK and the world will ensure they visit the annual Govan Fair on the 1st Friday in June if they 
are in Scotland at the time.  Similarly, although Linthouse may look to the outsider like a place 
which has seen better days, there is still a fierce sense of loyalty, attachment and pride from, 
particularly the older residents. Many of those residents (and many of them, women) are members 
of the Linthouse Housing Association (L.H.A.) management committee or have, at least, rallied in 
force behind all of LH.A.’s innovative housing plans and programmes. 
 
So with little or no evidence to support the claim, the people of Linthouse declared themselves to 
be residents in LUV (Linthouse Urban Village) and the LHA/Fablevision partnership embarked on 
an ambitious, community led cultural planning programme. The plan begins with the local shop 
fronts and will spiral out from there in ever increasing circles.   
 
What is Cultural Planning? 
Cultural Planning is a holistic approach encompassing physical geography and economic aspects 
with sociology, science and history. Culture is at the core (Bianchini, 2000). Cultural Planning in it’s 
modern incarnation is well understood in Australia and the USA where ideas were developed 
during the late 1980's in response to urban sprawl. The Partners for Livable Communities project in 

                                            
316 Coin Street Community Builders (CSCB) is a social enterprise and development trust, a 
business which does not distribute profits from its commercial activities but uses them to cross-
subsidise activities which otherwise would not be viable. CSCB seeks to improve London's South 
Bank as a place in which to live, work and visit. Since 1984 CSCB has created and now manages 
Bernie Spain Gardens, Gabriel's Wharf, Oxo Tower Wharf and the riverside walkway as well as 
providing a programme of arts and leisure activities through the Coin Street Festival and the 
gallery@oxo. With the completion in summer 2001 of Iroko Housing Co-operative, its latest of four 
housing developments, Coin Street provides 220 affordable homes for people in housing need. 
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Washington D.C. was a turning point in the recognition of cultural resources as a strategic asset if 
placed at the heart of planning in cities. Until that point, the case for the strategic importance of the 
arts and culture had been made either on access grounds (the arts are good for you so provision 
must be made) or in piecemeal, sector related terms:  e.g., the economic impact argument, 
Meyerscough (1991) or the social impact argument, Matarasso (1997).  
 
From the US, the concept of "Urbs and Civitas" contributes to the debate on the importance of 
people in the planning process. Richard Senate highlights the importance of people presence in 
"The conscience of the eye" the design and social life of cities" while Jane Jacobs calls people 
presence "footfall" and urges us to concentrate on "civitas".  
 
In Europe (and particularly the UK), the Cultural Planning approach is still in it’s infancy, in spite of 
the fact that the ideas and philosophy have been argued here since the late 19th and early 20th 
Century through the teachings and writing of Scottish Geographer and Planner, Patrick Geddes. 
Geddes, who was himself influenced by even older Eastern European narodnyist317 thinking, called 
his philosophy Regional Planning, but the principles are the same. He placed culture at the core 
and, advocated a holistic approach that takes into account the historical heritage, the geographical 
terrain, and the human resources of the "region". Through the development of his notion of the 
equal emphasis required on Folk, Work and Place, he was convinced that people living and 
working in a place, “particularly artists and the womenfolk” had to be at the forefront of any 
successful planning process. Geddes's regional plan was a far richer and more deeply textured 
affair than the present day master plan. The twentieth century cultural planning movement is a 
development from those values. US thinkers like Jane Jacobs and Leonie Sandercock, Australians, 
e.g. Colin Mercer, have influenced the latest European thinking. Franco Bianchini, De Certeau who 
died in 2003 and many others are convinced, like Geddes of the powerful processes of cultural 
planning. The key mantra running through all of their findings is that culture/arts and people must 
be core to the process - not after the fact.  
 
European Cultural Planning began in France with a focus on rethinking public art linked to 
consultation and wider strategies.  Networks like Banlieues d'Europe or Reseau de Cultures 
celebrate the powerful partnership between artists and local people or communities of interest. 
Ideas spread to Italy and organisations like Art Way of Thinking pioneered artist led master plans 
for local communities318 or Citte del Arte319 in Biela - a European "hub" for ideas on artist led 
regeneration. The Gate and Alma Mater Projects in Turin were amongst the first in Eruope to make 
links to cultural planning philosophy - integrating in wider development. Cultural Planning is an 
International movement led by artists, community groups and academics but widespread 
implementation means that there must be partnerships with local authorities, planners etc. 
 
Where do we begin? 
In The Creative City, (Landry 2000), Charles Landry suggests that cultural planning processes are 
often kick started by a local campaign. In the case of Linthouse, the campaign was against the re 
siting of a waste re processing plant in the heart of the beleaguered community. This outrageous 
proposal was the final straw. Local people fought and won - successfully reversing the decision. 
 
With the sweet scent of victory in the nostrils, with a sense of what was possible, the time was right 
to launch the idea of Linthouse Urban Village (LUV). 
 

                                            
317 Narodny is the Russian name for a village place in which to live, work and visit.  
318 The group has had successes in artist led development plans for a mountain (Colli Berici) and 
for towns/villages like Porto Marghera www.undo.net 
319 www.cittadellarte.it The Citta dell'arte Foundation is the inspiration of one of Italy's most 
acclaimed artists - Michelangelo Pistoletto. The now defunct industrial factory has been 
transformed into an "Ideas Factory" - a residential facility for artists from all over Europe who spend 
4 months or longer at a time in residence - generating ideas and projects in collaboration with each 
other and with local business, industry, community groups etc. The ethos of the Foundation, 
echoing John Lathams writings on the artist as a resource for society, is concerned with the social 
responsibilities of artists. The Foundation celebrates the importance of the role of the artist in 
society. The artists involved are mainly, although not exclusively, visual artists and the projects 
generated are many and varied with one common denominator - they are socially engaged.  
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Marketing and Developing LUV 
The process kicked off with a marketing campaign which set out to “rebrand” Linthouse as a vibrant 
and welcoming community. Images of "ned"320 culture and urban decay are replaced in the 
collective imagining with a huge pink love heart, a simulation of trendy and innovatively designed 
shop fronts from Paris and Glasgow's West End superimposed onto the real Linthouse shop 
fronts321. The nemonic “LUV “ has become the nickname for Linthouse as the name of the place. 
Initial hostility and skepticism was quickly replaced with amused intrigue and LUV is already 
accepted as the new image for Linthouse. Next, a process of consultation was launched – 
designed to involve first the local traders and then residents in the re invention of a real Linthouse 
which will rival the virtual simulation. Already, people have ambitious plans for their abandoned 
retail outlets – Internet cafes, butchers, bakers, bistro bars and a cultural centre are all wanted 
locally. 
 
Why Marketing? 
Why did we kick off with a marketing strategy when there are so many other more pressing issues 
to be addressed in Linthouse? 
 
In his research “Making Sense of Place” (Chris Murray 2001) Murray’s report reveals that most 
local authority marketing strategies are bland to the extent of being almost suggestive of a uniform 
Britain. They convey a (mostly mediaeval) history – frozen in time yet reflecting a romanticized 
notion of both people and place which never existed, combined with identical shopping malls and 
leisure complexes. The opportunity to combine place marketing with place development is by and 
large completely missed by towns and cities throughout the UK. 
 
Chris Murray identifies people – living, vibrant, innovative and involved, proud, attached, identifying 
and interacting with their “places” as the single most powerful marketing tool available. If local 
people have a sense of ownership, a stake in the future of the area – if they are not just 
tokenistically “consulted” but are empowered to help to shape that future through their own cultural 
expressions, local people are the best “ambassadors for the place” (Landry 2000).  
 
Murray noticed that many city marketing strategies seemed to be aimed exclusively at the visitor 
and failed to address the rich diversity of local residents (even in the most culturally diverse towns 
like Bradford).  
 
He advocates a Cultural Planning approach to place marketing which does not try to emulate 
product marketing but which reflects the complexity and interaction of people with place, places 
culture at the core of the process and is much more about place development than product 
marketing. For Murray, not only does this strategy make sense socially and developmentally; it also 
makes sense economically.  
 
“There is a direct, tangible and traceable link between good place marketing practice, positive 
place identity, community participation and commercial property and land values" 
 
So, if there is a symbiosis between place marketing and place development, then there is a strong 
case for employing marketing in the development of a place like Linthouse. In spite of enormous 
strides in terms of progress with the housing stock and streetscapes in the residential 
neighbourhoods, there was still an extremely negative image of Linthouse as a whole. Drastic and 
unconventional measures were called for, and everyone knows the power of LUV!. 
 
The Shops 
The main road through Linthouse is graced by handsome sandstone tenements on either side322 
and the most visible outward sign of decay is the dilapidated and neglected air of the mostly empty 

                                            
320 "Ned" (non educable delinquent) is a coloquial term widely used by Scottish people to describe 
excluded and disenchanted young people who cause trouble in cities.  
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shops underneath them at street level. The shops were identified as the most symbolic and iconic 
target area for transformation.  
 
Having concentrated on the shops in both the marketing and the initial consultation process; having 
enrolled both traders and residents in the image of a transformed mainstreet in a transformed 
Linthouse Urban Village , the logical next step was to make those simulated local shops a reality. 
Also, having seen first hand the effectiveness of a cultural planning regeneration project with a 
shop front presence in the locality at "The Gate”323 project in Porta Palazzo, Turin, the plan is to 
open a LUV shop almost immediately. A prominent corner site will be a drop in centre for 
consultation and information and will act as a focal point for people to follow (and impact on) the 
transformation of Linthouse as it happens.  
 
A series of artist residencies (many of them local artists with skills in metal work, stain glass and 
woodcarving) worked with schools, youth and community groups as well as the remaining trading 
shop owners to create exciting design ideas for both the existing and envisaged new trading 
outlets. For example, one of the organisations involved, the Gal Gael Trust are a Scottish Urban 
Regeneration Forum award winning charity dedicated to empowering unemployed people 
(particularly those who have lost their way in drugs or alcohol) through relearning traditional wood 
crafts and boat building skills. 
 
The next stage of the process is to work those designs into workable briefs and, in partnership with 
the Local Enterprise Agency (Govan Initiative) and the Gal Gael Trust to identify and skills-train the 
labour force who will be carrying out the works. In addition, through Govan Initiative’s existing 
training for work programmes, potential local entrepreneurs will be identified, trained and assisted 
through at least the first year of trading in their new community businesses. 
 
Beyond the Shops 
Having addressed the look and function of the main street (and acknowledging that LHA is already 
well on the way to transforming both the image and the fact of the housing stock), the next stage in 
the cultural planning process is the wider environment. The LHA/Fablevision partnership are 
looking at some examples of work on urban lighting locally and through the research from Zenobia 
Razis on urban lighting (Razis, 2001) with a view to addressing the lighting deficit through an 
engaged project. There are also plans for a project called “That’s Rubbish” aimed at young people 
which will encourage a new relationship to the disposal of litter in environmentally friendly 
individually designed litter bins. The Local Authority are partners in this project which will allow the 
designers (the young people) to monitor the effective use of the bins by their elders and to take 
action if they neglect to place their rubbish in the right place. 
 
Another planned project is in the area of recycling. A focus on working with artists to refurbish the 
furniture which even the recycling plants are throwing out (for sale in one of the new shops) is the 
next stage in the transformation of LUV – closely followed by the development of a cultural centre. 
 
The Cultural Centre 
To the rear of the LUV SHOP is a derelict Scottish Power building – a series of large concrete 
sheds which LHA is negotiating to purchase from Clydeport and transform into a cultural centre 
complete with workshops, office space and a youth café – all accessed through the shop. 

                                            
323 In Porta Palazzo, "The Gate" is a European urban networking and regeneration project (headed 
up by Ilda Curti who is also the Director of International Projects at the Fitzcarraldo Research 
Foundation). Culture is at the core of the work of The Gate and the link with the European debate 
on Urban Regeneration is very strong: they were one of the URBAN initiatives - funded as a pilot. 
The emphasis is on innovation and all the URBAN pilots were using innovative techniques in their 
approach to regeneration. The approach at the Gate is holistic, culturally planned and involves 
funding from both the public and the private sector. In spite of huge successes both in 
infrastructural developments, building and construction works and social integration between the 
different ethnic groups, however, there is no local authority  financial commitment to fund the 
project in a sustainable way. The URBAN pilot looked for innovation to prove success, the project 
has proved its methodology and has been well evaluated. There are no mechanisms yet, however 
to incorporate innovation into the mainstream and to achieve sustainable funding from local 
sources now that the URBAN programme is at an end. 
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Maintaining the trendy nemonic theme, the Centre is provisionally named KISS (Kreative Industries 
Sub Station) which, in partnership with local youth initiatives, the cultural centre is aimed at older 
young people and will provide the focus and the base for a developing Festival of LUV. Inspired by 
(and modeled on) the successful Coin Street Community Builders' Festival324 on London's South 
Bank, the Festival of LUV will feature youth arts, skills training towards employment, carnival and a 
diversity of cultural expression. Through this diversity, LUV will both reflect a diverse local 
population (Govan is the first area in Scotland to be represented by an Asian MP) and combat any 
notion that there is a globalised, cultural uniformity to present day Glasgow.  
 
As Leoni Sandercock explains in "Towards Cosmopolis" (1997), it is these "thousand tiny 
neighbourhood empowerments" and expressions of inter cultural diversity across the world which 
will protect us from uniformity and ensure sustainable vibrant communities for the future. 
 
The Clyde Tunnel – icon or eyesore? 
Another ambition locally is to address the on-going eyesore that is the Clyde Tunnel – the 
root/route cause of many of Linthouse's problems. The Tunnel is a main trunk route from the south 
to the north of the river, which is as neglected by the powers that be as Linthouse herself. An 
acrimonious battle between Glasgow City Council and the Scottish Executive as to who is 
responsible for the maintenance of the Clyde Tunnel has convinced the people of Linthouse that in 
addressing LUV, the Tunnel of LUV must be part of the equation. Is it possible that with some 
imagination and LUV treatment, this 1960’s concrete eyesore could become what Charles Landry 
describes in his Creative City as an iconic symbol, around which a community can rally (Landry 
2000)? 
 
An artists residency from Stephen Shrinka for the millennium addressed the urine smelling, unlit, 
graffiti sprayed and unused no go area which is the pedestrian and cycle tunnel situated adjacent 
to the main Clyde Tunnel. For several glorious weeks during the summer of 2000 people were able 
to traverse the pedestrian tunnel in a motorised buggy and were treated to a feast of sound and 
light during the 10 minute journey under the Clyde. The Stephen Shrinka project gave people the 
idea for what is possible and there are plans to re establish the pedestrian tunnel (complete with 
buggy) and to address the main tunnel in a similarly innovative manner. The main priority for 
Linthouse people will, of course, be a huge billboard at the exit to both tunnels announcing a warm 
welcome to motorists and pedestrians alike as they enter a very special place called LUV. 
  
Rolling Out 
In terms of the bigger picture, the long-term plan is not to just stop at Linthouse.  
 
The stretch of main road (Govan Road) which is Linthouse’s main street gives way to the adjacent 
Central Govan – itself another Urban village – a focus of possibly even more local pride and history 
as it is home to the oldest graveyard in Europe, the famous hog backed stones and the community 
owned Victorian building bequeathed by the Pearce family to the people of Govan, the Pearce 
Institute. Initial exploration has revealed not only that the whole stretch of land on the key south 
bank area of the Clyde is in City Council ownership but also that there are local people who are 
more than enrolled in the story of Coin Street – seeing the possibilities of taking control of their own 
area. 
 
The need for this kind of action is ever more apparent as the master plans for the Glasgow Harbour 
Clyde regeneration are rolled out.  
 
The Glasgow Harbour Plan is, at first sight, an innovative Cultural Plan. Rather than using the 
Australian/European Cultural planning model as it's inspiration, however, the Glasgow Harbour is 
more reminiscent of the early work of Graeme Evans on Cultural planning which concentrates on 
physical planning - focussing on cultural amenities and is not cultural planning in the holistic sense 

                                            
324 Coin Street Festival - managed by Coin Street Community Builders (CSCB), a social enterprise 
and development trust which uses profits from its commercial projects to make the South Bank a 
better place in which to live, work and to visit. Since 1984 CSCB has created and now manages, 
Bernie Spain Gardens, Gabriel's Wharf, Oxo Tower Wharf and the riverside walkway as well as 
providing 220 new homes for people in housing need. 
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at all325 . Glasgow's cultural plan is heavily influenced by the US model as described by Richard 
Florida in The Rise of the Creative Class, (Florida, 2002).  A toolkit for attracting inward investment 
through a mobile, middle class workforce, The Rise of the Creative Class is aimed at Big Business 
and City decision-makers. With a trendy, American feel, Florida flags the critical mass of iconic 
buildings and clusters of bohemians and gays as some sort of barometer of a successful city. His 
so-called "gay index" actually counts the number of gays living in a concentrated area as a 
measure of success for the city. Creativity and multi-tasking to Richard Florida is driving whilst 
speaking on your mobile phone and the "Creative Class" are recognisable because they jog in the 
park and play badminton. They also seem to be predominantly male, white, middle class, 
unmarried and aged between twenty five and thirty five. Richard Florida's Creative Class go home 
at 5.30pm. 
 
Modeled on Salford Keys in Manchester, the Glasgow Harbour plan is the usual mix of iconic 
architecture and car parking which will complement perfectly the existing Science Centre, Scottish 
Exhibition and Conference Centre and up market housing developments that are already in place 
on both banks of the Clyde. In carrying out research for the LUV project, I visited the Salford keys 
and found that on one of the busiest Saturday’s of the year, with Manchester United playing at 
home, the pedestrian walkways between the iconic War Museum and Lowry Centre were 
absolutely deserted. An interview with an elderly ex resident in the Lowry café confirmed that while 
she had lived all her days close to the spot where we were sitting, she now lives in another area 10 
miles away. She catches the tram into the Lowry to look at the pictures and to watch some of the 
good matinee shows that are programmed there, but she makes sure she is "home before tea 
time" (Ann Walker, pers com.). She wouldn’t risk being around the Keys area in the dark. This is in 
sharp contrast to the old days, before regeneration, when the Salford Keys was a rather seedy 
area, notorious for prostitutes and hard drinking. In those days, she joined the teaming throng most 
Saturday evenings to meet her returning sailor husband off the boats. Nowadays, the only teeming 
throngs on Salford Keys are hanging on the walls of the Lowry museum.   
 
Conclusions 
Without intervention, the same fate looms for the Urban Villages of Linthouse and Central Govan. 
As plans for the BBC to move across to the South Bank are confirmed and the Harbour Plan is 
progressed to completion, the Govan waterfront stretch from Linthouse to Kinning Park is under 
pressure in a pincer motion on two fronts. From the West, the Braehead retail development is 
creeping up river and on the other flank, Harbour Planned City Regeneration is creeping down river 
from the City Centre. 
 
Without evidence, it would be easy to dismiss the aspirations of LUV residents as romantic 
anachronism: a last stand against the inevitable tide of globalised progress. But we have evidence: 
from as close by as London's Coin Street and from as far afield as Brisbane, Australia where Colin 
Mercer (2002) describes the successful local resistance to the proposed "ethnic cleansing" of 
Fortitude Valley, Brisbane's red light area.  Today, Fortitude Valley is a vibrant urban village, which 
has become major tourist attraction. 
 
There is an urgent need for local people to look to the examples of Coin Street, Fortitude Valley, 
the thousands of examples from all over the world as described by Sandercock (2000) and take 
similar steps. For this reason, therefore, one of the first projects in the LUV Cultural Planning vision 
is a seminar where representatives from Coin Street and other locally driven regeneration initiatives 
are invited to share their experiences. A century ago, Patrick Geddes identified the need for the 
engineers, the economists and the bureaucrats to support innovation and local initiative. Only then, 
he said, will they be transformed “from lumbering giant into helpful Hercules” (Geddes 1919). It is 
important that the local people of Govan develop structures, alliances and support mechanisms in 
the struggle to resist the absolute domination of purely economic market forces. 
 

                                            
325 Cultural Planning: An Urban Renaissance? by Evans, follows planning from its ancient roots 
in classical Athens and Rome, to the European Renaissance. He examines how and why the 
cultures have been planned and the extent to which cultural amenities have been considered in 
town planning  
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In 1992, Ken Worpol’s report "Towns for People" made clear recommendations about the need for 
partnership between the local authorities and the voluntary sector/ the social economy. In 
particular, he emphasised a focus on culture at the core, to counter the trend towards the 
domination of market forces over local democracy. In 1992, in "Culture and Civil Society: New 
Relationships with the Third Sector", a piece of research for the Council of Europe, (Fisher and 
Fox, 1999), the authors point to the voluntary cultural sector as key to creating a sustainable civil 
society in Europe. These findings were endorsed in 2001 by another piece of Council of Europe 
research, "Culture at the Crossroads" (Patcher and Landry, 2001). Supported by Scottish 
Executive Policies (Burnside, R & Payne, J (2003), the people of Linthouse are taking their first 
tentative steps towards the establishment of a new Social Economy organisation dedicated to 
Cultural Planning – the LUV Trust.  
 
So far, the signs from the lumbering giants are excellent. So far, to a man and woman - from Local 
Authority to Local Enterprise Initiative, from Communities Scotland to European Funders - they are, 
without exception showing all the traits of the helpful Hercules.  
 
Liz Gardiner 
Fablevision 
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Arts and Communities 

Connector Project Summary 

2.1 
 
The creative industries employ 500,000 people across the UK and provides opportunities for work 
experience and personal and social development for hundreds of  thousands of volunteers. 2% of 
all economically active adults work in the sector (Source: 1991 Census). The UK Government has 
forecast the sector to be the fastest growing source of jobs between 1998 and 2005. (Source: DTI). 
7% of all jobs - some 35,000 - are located in Scotland (Source: Arts Skills 2000). Most are in micro 
and small businesses, and many within the social economy. (Source: Skills Forecasting Scotland). 
Immediate learning needs include funding, business planning and marketing. (ibid) Engagement in 
arts activities is recognised as a successful route out of exclusion. (Source: Scottish Executive 
Research Unit). 
 
Arts and Communities (A&C) is the recognised interface between the creative industries and social 
inclusion in Scotland. We are a national network promoting best practice and continuous 
improvement in the community arts profession. 
 
Our National Learning Programme will 

• develop an on-line learning resource for arts and communities 
• provide 200 participants with a tailored programme of learning events 
• commission three research studies 

 
One of our two primary aims is workforce development - the upskilling of our profession. We will 
assist a significant and growing element of the Scottish workforce to build their core skills, become 
new adult learners, develop their transferable skills and share the knowledge gained by developing 
an online resource for learning for arts and communities. 
 
We particularly intend to support key individuals within our industry who would not be attracted to 
further or higher education and would otherwise be lost to lifelong learning. 20% of all employees 
are low skilled (SVQ2 or lower) (Source: Skills Forecasting Scotland), a group with identified 
barriers to undertaking new learning, who will particularly benefit from this support.   
 
Our second primary aim is to develop our capacity to share our learning with our clients: our 
workforce is engaged with some of Scotland's most disadvantaged individuals and communities 
and we would intend to develop all programme participants as advocates for lifelong learning. 
 
Our activity targets within this project are: 
150 people completing their engagement 
3 research studies completed 
150 people trained in ICT 
one set of new materials developed 
one on-line resource centre developed 
1,000 learners using resource material 
 
This project is supported by metier, the industry national training organisation and future sector 
skills council, as supporting its key workforce development objectives; by the Scottish Arts Council, 
as complementing its "Arts for All" strategy, and by local authorities and local partnerships across 
Scotland as strengthening arts as a tool for social inclusion, community regeneration and 
neighbourhood renewal.  
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Strategic aims 
This project is most relevant to the third of the five policy fields identified in the European 
Employment Strategy outlined in the Objective Three Operational Plan -  Promoting Employability, 
Skills and Mobility through Lifelong Learning. It will introduce beneficiaries to learning and training 
through personal learning choices and access to formal vocational training. 
 
The project will also contribute to the second policy field - An Inclusive Society, Open To All - and 
the first, Active Labour Market Policies to Promote Employment - by the cascaded support first 
level beneficiaries can offer to a wide range of clients excluded from both the labour market and 
traditional routes to employment and learning.  
 
The project fits the overall strategic aim and strategic objectives of the Objective Three Operational 
programme 2000-06: 
 
It meets the strategic aim by effectively assisting equality of access to new learning opportunities. 
 
It meets the fifth strategic objective - lifelong learning - by re-introducing people to to training and 
personal learning activities, potentially changing attitudes to learning and training throughout 
working lives. 
 
It is also relevant to two other objectives: - the first strategic objective, anticipate and prevent, by 
complementing active measures to prevent individuals moving into long term joblessness by 
building sufficient employability skills to sustain them in the labour market; and the second strategic 
objective, reduce exclusion, by complementing integrated support which effectively assists equality 
of access for excluded groups. 
 
The project responds to points highlighted in the SWOT analysis of the Operational Programme - 
for example, by addressing the weakness of lack of commitment to training by individuals and lack 
of core skills in sections of the labour force by introducing skills development and individual 
learning plans focused on lifelong learning and transferable skills. 
 
We also address the horizontal themes by, for example, providing opportunities and reducing 
barriers for women and men, achieving sustainable job outcomes for participants, providing project 
locations and activities close to targeted beneficiaries, in tegrating the use of ICT, introducing a 
learning culture, and supporting capacity building for local initiatives. 
 
Complementarity with area strategies 
This is a national project and complements many local strategies and national priorities. 
Specifically, it complements the National Cultural Strategy and the roll-out of the Scottish Arts 
Council's social inclusion programme, adding value to local arts strategies in areas including 
Edinburgh (Capital City Partnership), Greater Easterhouse, Greater Govan and North Glasgow. 
Both recognise the role that arts can play in providing access to opportunity for excluded 
individuals and communities. 
 
The project contributes towards national social justice targets and milestones, specifically in 
employment, learning and ICT literacy. 
 
The project complements the priority placed on the creative industries by the Scottish Enterprise 
network, which recognises it as a "cluster". 
 
Communities Scotland has absorbed responsibility for community learning and their strategic plan 
recognises the role that local approaches to learning can play in creating a Scotland where all 
adults are engaged in lifelong learning. 
 
The project complements The Scottish Executive's strategy for digital inclusion and access to ICT. 
 
Justification for multi-annual funding 
This project is in part about culture change and requires multi-annual funding to ensure that it 
consolidates the support that beneficiaries require if they are to become genuine “life-long 
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learners”. The nature of work within the creative industries sector is also necessarily unpredictable 
and the stability of the project, and flexibility in delivery to accommodate working patterns, are key. 
 
The project has also two sets of beneficiaries: workers within the arts and communities sector will 
be trained and supported within the first phase, but it will take time for their in itial training and 
learning to be complete, and to build the relationships with the secondary beneficiaries – 
individuals often at greatest risk from social exclusion. Support for these secondary beneficiaries 
and cascading of information and engagement of key individuals is not possible within a twelve 
month period 
 
2.2 
 
Fit with Priority and Measure Selection 
This project fits closely with the priority and measure selection criteria for measure 3.2, New 
Approaches for Lifelong Learning. 
 
It meets the aim of the measure by developing the appropriate systems and approaches to respond 
to the opportunities offered by information and communications technologies and lifelong learning. 
This project recognises a 20% familiarity with ICT across the sector (Source: Arts Skills) and a 
recognition of the immediate need for improved learning in certain skills areas (particularly funding, 
business planning, and marketing). (Source: Future Skills) 
 
The project meets the objectives of the measure by increasing the technical skills needed by the 
sector to develop and deliver work-based lifelong learning on-line. The project complements the 
national training organisation's aspiration for all professionals to be involved in at least 45 minutes 
per week continuing professional development. 
 
The project meets the scope of the measure in five areas:  
learner focused feasibility studies -including overcoming barriers for rurally isolated individuals and 
communities, 
staff training focusing on the areas of need identified by both the University of Edinburgh and 
metier, the industry NTO 
the development of new on-line material - sector specific, but complementing what is already 
available through further and higher education and industry bodies 
support for resource centres - building the capacity of the network to respond to learners' needs, 
and 
the dissemination of best practice - the cornerstone of improving the quality of both service 
provision and workforce development 
 
The project targets priority beneficiaries: individuals at risk of unemployment, socially excluded 
groups and sectors of the Scottish economy key to economic growth. 
 
2.3 Labour Market Justification 
 
The arts and creative industries are one of Scotland's success stories, with 35,000 people now 
working within the sector in Scotland (Source: Arts Skills). 2% of all UK economically active citizens 
now work in the cultural and creative sectors (Source: 1991 Census). The UK Government 
forecasts the sector to be the fastest growing source of new jobs in the UK between 1998 and 2005 
(Source: DTI) and Scottish Enterprise are supporting a national strategy to increase economic 
activity of this priority area by 15% per year over the next five years (Source: Scottish Enterprise). 
 
The University of Edinburgh were commissioned to research the learning needs of this specific 
sub-sector: they concluded that: 
* There was clear demand for information  exchange, advice and best practice 
* There existed little in-service training 
* There was a need to enhance the relevance of training 
* Existing activity was largely territorial 
* There was a reasonable level of ICT usage 
(Source: Martin, Evans, 2000) 
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Glasgow Caledonian University's survey of 2387 cultural organisations in Scotland revealed 
immediate learning needs in many areas, with ICT detailed by 35% of respondents (Source: Skills 
Forecasting Scotland). Future learning needs included legal issues and intellectual property rights. 
 
Arts and Communities own annual conference committed itself to developing as a national learning 
network around a framework that addresses three key lifelong learning priorities: the engagement 
of new learners, workforce development of paid and unpaid staff and greater use of ICT. 
 
The engagement of new learners through the arts has been recognised in studies of the sector's 
role in regeneration (Source: Scottish Executive Research Unit) 
 
 

Role of Arts in Regeneration 
Scottish Executive Central 
Research Unit 01-Apr-2001         

Arts Skills 2000 metier NTO 01-Apr-2000 
Strategy for Creative 
Industries Scottish Enterprise 01-Apr-2000 
Skills Forecasting Scotland Glasgow Caledonian University 01-Apr-1999 

 
2.4 Project Added Value 
Without ESF funding this project could not operate as described. 
 
Without support from the structural funds learning resources would be informal, un-cordinated and 
paper based.  With support from ESF there will be a growing library of retrievable on-line learning 
materials. 
 
Without support from the structural funds, there would be one central contact point, not a national 
network of “connectors”. 
 
Without support from the structural funds, the programme would be parochial and dominated by 
limited activity in major population centres. With support from ESF there will be a programme of 
learning events across lowland Scotland. 
 
Without support from the structural funds, beneficiaries would need to meet their own participation 
costs. With support from ESF childcare, dependent care and travel costs can be supported, 
enabling those furthest away from progress in the labour market to benefit from the project. 
 
2.5 Good Value 
 
For European investment of £205,111 this project will produce: 
150 beneficiaries completing learning activity 
200 beneficiaries trained in the use of information and communications technologies (ICT) 
1,000 beneficiaries accessing resource material 
3 research studies 
1 set of new materials and on-line resources 
 
Arts & Communities is a third sector network and through its members has an excellent record of 
achieving best value by delivering economic and social benefits in addition to economic benefits. 
 
Throughout the project, Arts & Communities will ensure that good value is being achieved: we will 
seek competitive quotes for purchases and competitively tender outsource work. 
 
The costs are the minimum necessary to ensure the project is carried out: staffing resources are 
low and we have deliberately sought part-time posts for Connectors to minimise costs. Beneficiary 
costs and other project costs are also low compared to private and public sectors.  
 
There is no direct comparator project, but some examples serve to evidence good value: 
On-line modules can be purchased for about £30,000 each. The total cost of this project and all it 
will achieve is about the same as commissioning seven modules. 
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National training programmes can cost £10 - £20,000 per place with success rates of 40-70%.  
This project costs just over £2,000 per learning outcome and only £400 per engaged learner. 
 
3.1 Content 
The project has two major aims - the upskilling of paid and unpaid staff in the arts and creative 
industries and the transfer of access to lifelong learning opportunities to clients worked with, 
including some of Scotland's most disadvantaged individuals and communities.  
 
Beneficiaries will have four workforce development learning outcomes:  
*increased competency in use of information and communication technologies,  
*learning from best practice,  
*in work experience, and  
*personal learning goals.  
 
Materials will be developed to build the core skills of clients accessing the on-line resource, 
including: 
*workplace skills 
*ICT skills 
*team skills 
*numeracy and literacy 
*communication and personal presentation 
*personal responsibility 
 
We will work with other agencies to ensure: 
*signposting to further and higher education provision 
*higher level workforce development 
*aftercare 
 
3.2 Structure and Delivery 
Connector is built upon an evolving ICT resource supported by a network of local and regional 
connectors. The ICT resource will provide a portal to a raft of information and opportunities, 
including e-groups, library resources, on-line learning and events. 
 
A network of nine connectors have been identified for Ayrshire, Borders, Dumfries & Galloway, 
Edinburgh & Lothians, Fife & Tayside, Forth Valley, Grampian, Greater Glasgow and rural 
communities. These connectors will identify and recruit new learners in their own area. Connectors 
will be charged with accessing paid and unpaid staff within the sector who could be supported in 
their workforce development goals. 
 
The structure of the learning engagement includes the following: 
Induction - An initial assessment of training needs will be carried out in each instance 
Personal Learning Plan - each beneficiary will agree to a personal learning plan, which will be 
regularly reviewed 
In-work Activity - beneficiaries will have the opportunity to access job shadowing, exchanges and 
alternative work experience 
Learning - beneficiaries will be supported in pursuing their own learning goals 
Guidance - all age guidance will be available 
Specialist support - can be accessed where necessary 
Aftercare - support beyond the standard period of engagement 
 
3.8 Partnership 
This project has been designed and developed with a wide range of partner interests across 
Scotland: 
 
The research identifying the need for the project has been carried out by the University of 
Edinburgh (supported by the European Union), Glasgow Caledonian University and Arts and 
Communities own members. 
 
Organisations involved in strategic project development include metier (the arts and creative 
industries NTO), Scottish Arts Council, Scottish Enterprise, and Scottish local authorities. 
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Training and development will be linked into learndirect Scotland and accredited by the Scottish 
Qualifications Authority. 
 
Project management will be by Arts & Communities who, as the applicant body, will be responsible, 
on behalf of its members for the successful delivery of the project. 
 
Posts will be advertised and successful applicants will be responsible to the office bearers of Arts 
and Communities. External contracts will be let with with successful contractors or consultants 
responsible to the office bearers. 
 
A steering group will advise delivery of the project. This will be appointed from key stakeholders 
including The Scottish Arts Counciul, metier NTO, local authorities, third sector organisations and 
learners themselves. 
. 
Local Partnership 
Arts and Communities is a national network with members across Scotland drawn from all areas of 
arts and community activity. 
 
Eight connectors will operate from local premises across Scotland. Local partners involved in 
development include: 
 
Ayrshire – Janet Martin, North Ayrshire Council 
Borders – Ian MacAulay, Scottish Borders Council 
Dumfries & Galloway – Jennifer Wilson, Dumfries & Galloway Arts Association 
Edinburgh & Lothians – Sue Wilson, North Edinburgh Arts 
Fife & Tayside – Andy Neil, Fife Council 
Forth Valley - Jackie Shearer, Stirling Council 
Grampian – Aberdeen City Council 
Greater Glasgow – Liz Gardiner, Fablevision 
 
Additional external support to engage rural communities will be commissioned. 
 
This project has been developed in partnership with key agencies including The Scottish Arts 
Council – to complement its Arts for All agenda – and metier, the sector’s national training 
organisation to complements its workforce development initiatives. 
 
Arts and Communities is part of a European network, Banlieues des Europes, promoting best 
practice in arts and regeneration across the EU. 
 
3.9 Previous Experience 
Arts and Communities is a national network of projects across Scotland. Since our inception we 
have brought together diverse interests and promoted and implemented the development of the 
sector. This project has been developed from a sound research base of the needs and demands of 
our members and the wider sector, and we will draw upon our members' experiences in 
implementing it. 
 
Examples include: 
1996 Networking training event Stirling 
1997 Networking training event Glasgow 
1998 Networking training - 3 days - Inverness 
1999 Networking training event - Edinburgh 
2000 (spring) European study visit - Strasbourg 
2000 Networking training event - Glasgow (3 days, European partnership with Banlieues d'Europe) 
Links to Banlieues d'Europe training website 
2001 Networking training event Dumfries and Galloway 
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Previous ESF experience 
This is the first European application submitted by Arts and Communities but our partners have 
extensive experience of managing projects supported by the European structural funds which will 
be deployed in managing this project. 
 
For Example Glasgow based partner Fablevision: 
 
European Projects: 
1997 -1999 managed ERDF project for Royston Road Project: Community Parks stage 1  
(ref: UGN 98037) 
1999 - 2002 managing ERDF funded project for Royston Road Project:Community Parks stage 2 
(ref: UGN 99073) 
1999 - 2002 Managing Royston Road Project in partnership with Landwise Training for Work 
project  
(ref:     Skills for the Construction Industry - 990107UK2 
Routes Back to Work Glasgow - Construction Skills - 3S2000/1/2.1/48 
Working for Inclusion Glasgow - Construction Skills - 3S2000/1/2.2/49                
 
4.1 Equal Opportunities 
Access to senior posts and continuing professional development is more likely to be available to 
men although the majority of staff within the sector are female. Our recruitment material will seek to 
attract individuals who would not ordinarily consider learning, regardless of gender, race or 
disability. 
 
We have an equal opportunities policy which applies to all employees, applicants, customers and 
clients, is incorporated into Guidelines to all delivery partners and is contractually binding.This 
programme provides suitable supportive environments for a group of people who may suffer from 
employer resistance for example through discrimination by age, post code, gender and family 
status.  Full training is provided and our policy is monitored annually. 
 
Full financial support is provided for all those with children and other dependents to access local 
provision and carers. Also projects provide flexible work and training hours where practicable.  
There is deliberate targeting of women and older beneficiaries through non-traditional recruitment 
(community groups, local centres) with tasters and trial periods.  People with disabilities or health 
problems are also given the support and facilities they need wherever practicable. 
 
Recruitment is open and monitored by entry questionnaire (gender, age, ethnicity, disability, 
postcode) and contractual guidelines set annually to ensure balance with all outcomes monitored 
by these same categories. 
 
Our recruitment process will work with local Social Inclusion Partnerships including the Glasgow 
Anti-Racist Alliance. 
 
4.2 Sustainable Development 
The Obj 3 Programme Plan (p49) states its PROGRAMME AIM for SUSTAINABILITY as: 
“To enhance development in a sustainable manner ….. and ensure that job creation and skills 
development occurs within the framework of sustainable development” 
and, in its FIRST SUSTAINABILITY OBJECTIVE the narrative highlights the need to “create 
sustainable long-term employment within the Scottish economy” 
THIS IS WHAT WE DO – We get sustainable jobs for participants.  Our latest overall evaluation 
shows 73% of beneficiaries get jobs at or after leaving, with over 90% those who leave to a job still 
in work after 12 months 
 
The narrative to the SECOND SUSTAINABILITY OBJECTIVE says that “learning and skills 
development are central to the sustainable development of the Scottish economy” 
WE CONTRIBUTE with quality vocational training, accredited qualifications, and additional 
personal learning activities for beneficiaries 
 
Further, we are a best practice project in terms of the FOURTH SUSTAINABILITY OBJECTIVE.  
We are a model copied elsewhere in Scotland and Britain 
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In the 12 CRITERIA: 
 
RESOURCE EFFICIENCY 
We recycle equipment, furniture, computers, vehicles etc between our partner projects, and 
encourage the use of recycled materials in offices. Our local projects often highlight environmental 
issues. 
 
ENVIRONMENTAL IMPACT 
There is no adverse environmental impact within the partners with some projects creating direct 
environmental improvements such as landscaping in SIP areas or other tackling environmental 
blight. 
 
NET ADDITIONAL JOBS 
We help develop social enterprises in the arts and cultural industries, and develop people's 
potential to achieve sustainable self-employment. 
 
ACCESS & OPPORTUNITY 
We work with those historically discriminated against by employers on the grounds of disability, 
age, postcode, homelessness, drugs abuse etc.Our partner projects are highly aware of the need 
to tackle non-institutional forms of discrimination and exclusion – this is a key driver for many of 
these social enterprises.Our projects aim to be barrier free in terms of disability.We provide full 
childcare and other support to participants. 
 
LOCAL ADDED VALUE 
Our national network of connectors are located within local communities and we buy in assessment 
and specialist training from local community further education colleges where appropriate. 
Purchasing is made at a local level and we aim for resources to be recycled within local 
communities. 
 
CAPACITY BUILDING 
Most of our partner projects are run by local organisations who employ local staff.  We train and 
support them in areas including management, development, finance & personnel systems 
 
SOCIAL INCLUSION 
Many our partner projects are located in and work within SIP areas.  We recruit locally in the SIPs 
and through support groups for excluded groups.Building the employability of excluded individuals 
is a key driver for us and for our partner organisations.We contribute indirectly to local economies 
through local purchasing. 
 
STRATEGIC INTEGRATION 
We complement key strategies in learning, economic development, community regeneration and 
the arts and culture. This project supports the mainstreaming of sustainability of local 
organisations. 
 
DURABILITY and FEASIBILITY 
We aim to build a sustainable ICT based resource within the life of this project and have built in the 
capacity to maintain and develop the resource as part of the training and capacity building.. 
 
INFRASTRUCTURE IMPACT 
We encourage the use of public transport. Our projects include redevelopment and reuse of 
redundant land and buildings. 
 
LEVERAGE 
This project will allow other resources to be unlocked from national and local sources to embed the 
sustainability of the outcomes. 
 
EVIDENCE OF DEMAND 
This project has been developed in response to demand identified by academics, the NTO and 
members. 
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4.3 Information Society 
This project contributes to the development of Scotland as an information society by: 
§ Providing accreditted training in information and communication technologies to the 
majority of our participants; 
§ Offering, and actively  promoting, additional ICT training as a Personal Learning Activity; 
§ Ensuring all participants can work with and interrogate our growing national web resource 
on arts and communities; 
§ All participants are encouraged to work on portfolios and jobsearch activities using ICT 
equipment, including continuing professional development and access to online vacancies 
§ All financial and monitoring information to and from project partners is ICT based 
 
We are part of a European on-line information exchange on good practice for artists and arts 
organisations(Banlieues d'Europe) 
 
In summary, the project's main ICT impact is to provide ICT training and education opportunities for 
excluded individuals who would not otherwise have this chance.  
 
4.4 Lifelong Learning 
This programme will contributes to Learning Strategies e.g. OPPORTUNITY SCOTLAND “that 
more and more people in Scotland are motivated to get involved in learning” and “encourage at 
least 45 minutes of continuing professional development per week”  (metier NTO) 
 
Barriers to uptake of  lifelong learning opportunities are recognised as including the perception that 
learning will be inconvenient or expensive (particularly in childcare costs) and that it will not make 
any discernable difference to employment prospects. This programme combats these and other 
barriers:  
 
- By covering all costs, including childcare costs 
 
- By participants achieving training outcomes during their time working in the programme with 75% 
of participants gaining certificated qualification. 
 
- By participants undertaking a Personal Learning Activity. This is agreed as part of the Personal 
Action Plan.  The aim is to encourage personal responsibility for learning and promote a sense of 
achievement.   
 
- By incorporating best practice from other ESF supported projects, we expect 75% saying they felt 
motivated to continue learning (“Encouraging Learning”, Univ. of Glasgow Sept 1999).   
 
- By providing continued support to participants after they have left the programme.  
 
4.5 Support for Local Initiatives 
This programme supports local initiatives: 
By complementing local arts and cultural development strategies 
By contracting through specialist delivery partners working with the unemployed and excluded 
families across Scotland (including both inner city and peripheral housing estates and those facing 
rural exclusion) 
By working closely with Social Inclusion Partnerships to complement with local strategies and 
identify potential recruits 
By encouraging a rolling programme of new projects based on locally assessed needs 
By developing the capacity of organisations to locally manage Connector and other new initiatives 
By developing sustainable partnerships at a local level to share best practice, provide work 
placements and secondments and source local goods and services 
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Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

10:05 
The Convener: The main item on our agenda 

today is our continuing consideration of the 
Antisocial Behaviour etc (Scotland) Bill. I welcome 
our first panel of witnesses. From 
Clackmannanshire Council we have Lawrence 
Hunter, who is the service manager in housing 
management, and Lisa Simpson, who is the legal 
services manager; from the City of Edinburgh 
Council we have Mark Turley, who is the director 
of housing, and Sheila Gilmore, who is the 
executive member for housing and community 
safety. I thank you very much for coming along 
today and for the written submission from the City 
of Edinburgh Council. 

I beg your pardon. We are also hearing from Fife 
Council with this panel of witnesses. My apologies 
to Gerry McGloin, who is the team leader from 
housing management in Fife Council. 

I will kick off the questions by asking about the 
consultation process. The Scottish Executive has 
stated that its consultation process for the bill was 
“unprecedented” in terms of the numbers of 
communities, organisations and individuals that 
took part. How effective do you feel that the 
consultation has been? 

Sheila Gilmore (City of Edinburgh Council): 
In the part of Edinburgh that I represent, an effort 
was made to go out and organise meetings with 
local communities, which was extremely helpful. At 
one meeting, people had the chance to speak 
about their experiences directly to Mary Mulligan 
and to say what they wanted to say. People do not 
often have the opportunity to do that kind of thing. 

Lawrence Hunter (Clackmannanshire 
Council): The consultation seemed to concentrate 
on the bigger projects in the cities. A lot of fixes for 
problems in larger authorities do not work that well 
in smaller communities such as those in 
Clackmannanshire. It was good to see the 
consultation and much of it was really good, but I 
do not know that it took full account of the small 
authorities. 

The Convener: Were meetings held in your 
area? 

Lawrence Hunter: I am not aware of any 
meetings that involved the local communities. It is 
important to hear what people are saying, but no 
meeting was set up specifically for local 
communities. 

The Convener: Would your council have taken 
on any work like that? 

Lawrence Hunter: We consulted our tenants 
and residents federation, but it would have been 
good to hear other views as well. The feedback 
from the federation was that it would like to have 
played a bigger role. 

Gerry McGloin (Fife Council): In Fife, the 
consultation went quite well and was received 
quite well. The only comment that I would make is 
that meetings were arranged at fairly short notice. 
If there had been more notice, turnouts would 
probably have been better. However, people had 
the opportunity to make their views known. 

Stewart Stevenson: I want to focus on the 
definition of antisocial behaviour. The bill contains 
three definitions but, in essence, it picks up the 
definition that is used in the Crime and Disorder 
Act 1998, in that someone is said to engage in 
antisocial behaviour if they act 
“in a manner that causes or is likely to cause alarm, 
distress, nuisance or annoyance” 

and so on—I am cutting to the chase, to some 
extent. However, part 2 of the bill provides the 
qualification that, in determining whether 
behaviour is antisocial, 
“the sheriff shall disregard any act or conduct of the 
specified person which that person shows was reasonable 
in the circumstances.” 

I wondered whether the three councils’ experience 
of the 1998 act—I presume that you have some 
experience of the ability to take out antisocial 
behaviour orders under that act—suggested that 
the definition under the act, which is carried 
forward to the bill, works in practice on the ground 
or whether we need to reconsider the definition, 
which, from some points of view, could be 
regarded as being extremely wide, although it is 
moderated by the sheriff’s ability to consider 
reasonableness. 

Lisa Simpson (Clackmannanshire Council): 
There is a problem in that the definition is very 
wide. I can see that it was drawn up in that way to 
embrace the types of behaviour and conduct that 
we want to tackle but, unfortunately, much of the 
application of the definition is down to individual 
sheriffs. Some sheriffs are highly prescriptive and, 
even if someone was to define antisocial 
behaviour by citing the statutory definition, they 
would want the terms “nuisance”, “distress” and 
“alarm” to be prescribed, even though in many 
authorities it is generally accepted and understood 
what types of things are meant and implied by 
those terms. I think that the situation varies from 
sheriff court to sheriff court—not just from 
sheriffdom to sheriffdom—depending on the views 
of the sheriff concerned. 

Having such a wide definition makes it hard to 
put together a case that balances the opinion that 
certain complainants are over-sensitive or 
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intolerant. When I have tried to run a 
reasonableness argument along those lines, I 
have had a sheriff say to me, “One man’s meat is 
another man’s poison.” There is a difficult 
balancing act to perform. From a legal point of 
view, a slightly more prescriptive definition might 
make part of our job easier, but I do not know that 
it would allow us to achieve what we want to 
achieve. 

There are some problems with the definitions. In 
general, we might need some education and some 
consistency in the application of the definitions by 
the courts, because it is very easy to get antisocial 
behaviour orders in some areas and not so easy 
to get them in others. That view is shared by legal 
colleagues from other authorities, who feel that, if 
they had raised such-and-such a matter before a 
particular sheriff, they would have got an ASBO, 
but they did not get one because they had to go 
before Mr X. 

Stewart Stevenson: Would you suggest that 
another definition might be more effective and 
would you be in a position—either now or at a later 
date—to provide such an alternative definition? 

Lisa Simpson: If I were able to give you such a 
definition, I would be very rich, because I would 
have patented it. Although it is difficult to come up 
with such a definition, we need to apply our minds 
to that task; perhaps we should consider some of 
the case law that has come out since the 
introduction of ASBOs, to see whether we can find 
some consistency. In certain areas, I do not think 
that being prescriptive is such a bad thing—it 
should be possible to support the case that what 
someone is claiming has occurred, rather than 
simply to put in a blanket statement that the 
behaviour in question was likely to cause distress 
and has therefore, by definition, been antisocial. I 
cannot provide such a definition today, but I will 
apply my mind to that. 

Stewart Stevenson: You were referring to 
some specific cases and it would be useful if you 
could give us an indication—perhaps later on—of 
specific cases in which there have been 
difficulties. I have asked many witnesses about the 
adequacy of the definition and the answers that I 
have received have been variable. If we want to 
examine the definition more widely, it is likely that 
we would find an evidence-based approach easier 
to deal with. I would now like to move across the 
panel, to Mr Turley. 

10:15 
Mark Turley (City of Edinburgh Council): I 

agree that there is a degree of difficulty in 
predicting the outcome of cases. However, in our 
experience, that has more to do with the level of 
evidence that different sheriffs require. We believe 

that in Edinburgh a very high level of evidence has 
been needed to secure ASBOs in cases that in 
other parts of the country would have been taken 
much more at face value. That is a key issue. 

We have not experienced problems with the 
definition. It works well and reflects the nature of 
antisocial behaviour, which is necessarily difficult 
to define. When we developed our strategy, we 
recognised that antisocial behaviour ranges from 
littering and issues that might normally be seen as 
part of an environmental strategy through to 
criminal action. I do not want to get bogged down 
in specifying or putting limits on what constitutes 
antisocial behaviour. It is helpful that we take a 
broad view. In our experience, that has not 
hampered our attempts to secure ASBOs through 
the courts. 

Stewart Stevenson: Does your difficulty—if 
there is one—relate to the application of the 
reasonableness test by sheriffs, or does it come 
further back in the system? Is there evidence that 
an assumption about what test sheriffs will apply is 
restricting the flow of cases to sheriffs? 

Mark Turley: I am not aware that there is a 
problem with the reasonableness test. The 
difficulty has more to do with the level of proof and 
evidence that is required. In some courts, the 
sheriff will accept evidence at face value. In 
Edinburgh, evidence is always heard in detail. We 
proceed with a case only when we have done 
considerable investigatory work, which slows the 
process down. 

Stewart Stevenson: What is the situation in 
Fife? 

Gerry McGloin: We have no problem with the 
definition. We, too, put antisocial behaviour into 
three categories and use the definition in 
conjunction with those. The categories are 
extreme antisocial behaviour, serious antisocial 
behaviour and general nuisance. Usually, we will 
seek ASBOs only in cases that fall into the two 
more serious categories. We have a specialist 
team and put considerable effort into gathering 
adequate evidence to put before the court. If there 
are particular difficulties, our legal section is quick 
to tell us about them. As a general rule, we have 
had no problems with the definition. 

Stewart Stevenson: You are not suggesting 
that you ignore low-level antisocial behaviour. 

Gerry McGloin: No. 

Stewart Stevenson: You are saying that you do 
not put such cases into the legal system. 

Gerry McGloin: That is correct. We have 
different means of dealing with low-level antisocial 
behaviour. It tends to be dealt with by our local 
office staff. More serious cases are dealt with by 
our specialist investigation team. Those tend to be 
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the cases in which we seek ASBOs and/or 
evictions from the courts. 

Donald Gorrie (Central Scotland) (LD): I want 
to ask about one narrow aspect of the issue. You 
all have experience of citizens who are very 
sensitive and feel genuine alarm and concern 
about situations that would not cause many other 
people to feel alarm and concern. How do you 
deal with that? Do you think that the bill would be 
improved if we said that for behaviour to be 
regarded as antisocial it had to cause alarm and 
concern that the man on the Peckham omnibus 
would regard as such? 

Sheila Gilmore: Does the reasonable test not 
already make provision for that? Fiddling around 
with the definition is not the critical issue. We 
make too much of that. Most local authorities, 
working with their communities, are quite clear. It 
is not easy to apply a clear written definition to 
every case, but we have a very clear view of what 
does and does not require legal action. 

All the work that we do is closely linked. If we 
are dealing with a problem involving an individual, 
a group of individuals or a wider community, while 
we conduct an investigation that may lead to legal 
action, we also intervene and take other action. 
That allows us to deal with some issues that may 
be seen as less important or about which people 
are apparently over-sensitive.  

However, I do not deal with many people who 
are making a fuss about not very much. In 
general, my constituents—and those of many of 
my colleagues—put up with a great deal before 
they come forward to bring the matter to official 
attention. The argument about over-sensitivity is a 
bit overplayed. We have to trust those who have to 
implement the law—the local authorities and 
perhaps others—to make correct judgments and I 
think that they are capable of doing so.  

As for the different court outcomes, I do not think 
that there is any piece of legislation that does not 
result, particularly in its earliest days, in different 
views being taken in different courts by different 
sheriffs. That is not unusual. I am a family lawyer 
and was involved in the early days of the 
Matrimonial Homes Act 1967, when we got some 
weird and wonderful decisions out of sheriffs. That 
is part of our Scottish legal system and we just 
have to work with it and keep improving the quality 
of what we bring before the courts. 

Mary Scanlon (Highlands and Islands) (Con): 
The recently published Scottish Executive 
directory of good practice in tackling antisocial 
behaviour features services provided by Fife 
Council, Clackmannanshire Council and the City 
of Edinburgh Council—it illustrates quite a range 
of services that are being used to tackle antisocial 
behaviour. However, we received the City of 

Edinburgh Council information only this morning, 
so I have not had time to read through it all.  

I would like to put the first question to Sheila 
Gilmore. When Stewart Stevenson, Cathie Craigie 
and I visited your ward, Sheila, we listened to 
many people and your name came up often. Well 
done for responding to the concerns that many 
people raised. In our experience, that was an 
example of good practice, but my question to you 
is double edged, in that, by the time that many 
people met you and the good strategies were in 
place, they had had to put up with an awful lot, as 
you said. Will you comment on that? Moreover, 
will representatives of the three councils briefly 
outline the structures that they have in place for 
both tackling and preventing antisocial behaviour? 
I think that we should look at both aspects, rather 
than waiting until people are at the end of their 
tether.  

Sheila Gilmore: On the experiences that you 
heard about, we would have to put up our hands 
and say that some things have not been done 
quickly enough. We are learning all the time. I 
have told this story often, but I shall tell it again. 
When I was first elected to the council and went to 
meetings of tenants and residents where people 
raised such issues, I used to be defensive. I felt 
that they were being unfair to people who were 
having a hard time or that they were being unduly 
fussy. Eventually I realised that they were right 
and that they had a real problem. Perhaps we did 
not always take the problem as seriously as we 
should have done, but we have had to adjust our 
thinking, which has informed our practice and 
policies.  

Tackling the problem starts at the very 
beginning. At local community level, we are trying 
to put in place the kind of structures that will allow 
problems to be tackled early. In the community 
that I represent, the housing department is often 
the first port of call, because people are used to 
dealing with it and some of the problems that arise 
are closely related to housing issues. I am not 
saying that it is wrong that people do that, but that 
is where they come.  

We have recently reorganised our housing 
teams so that we have a specialist team in each 
area dealing with tenancy management 
complaints and antisocial behaviour complaints—
not just about tenants but in general. That allows 
the staff to develop a bit of experience and 
confidence, which is important, because the work 
is difficult for a lot of the people who are involved 
on the ground. We found that people were 
perhaps thinking, “That’s difficult. I’ll do the rent 
stuff and the lettings today and come to the 
problem issues later in the week.” In the end, they 
might not come to those issues, because they are 
hard to deal with. If someone is dealing with only a 
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few cases, they will not gain experience and 
confidence in how the system works, so we have 
developed a basic, first-line approach.  

Once a problem has been identified, the next 
step must be to draw together agencies in the 
area, particularly if more than one individual is 
involved. We can deal with the odd individual fairly 
straightforwardly, but other problems can have 
greater ramifications. In my area, the agency 
groups have been meeting fortnightly over the 
past six months to share information and to talk 
about the problems.  

We will get much better at tackling such 
problems, but we should have discovered sooner 
that a lot of the time we are dealing with the same 
folk. The education welfare officer was chasing the 
same families about whom we were receiving 
antisocial behaviour complaints. We were not 
always getting together to compare notes and 
work out how to do things better. If kids get bored 
during the summer holidays, how much more 
boring is it for kids who are not going to school for 
months on end? The kids are bored and idle and 
are staying up late at night.  

Those are parts of the cause of antisocial 
behaviour and should be considered together. We 
brought some youth agencies into the discussion 
and we asked them what they would be able to do, 
where better facilities were required and how that 
could be organised. Tackling antisocial behaviour 
is about getting together on a local or 
neighbourhood basis and being clear about where 
more effective action is required.  

We all see it all the time: most trouble is caused 
by a minority—not by everybody—and we have to 
deal with that minority. One thing that drew the 
sting out of the situation that I described was the 
action that was finally taken about a couple of 
youths who had been causing mayhem for a long 
time. Their names had come to me time and again 
from when they were 14 and 15. When they turned 
16, we were able to use ASBOs against them. We 
obtained interim ASBOs this summer under the 
new legislation, which was helpful, as it allowed 
something to be done more quickly. The process 
has worked: it has got them out of the area. I am 
not saying that they have not tried to breach the 
orders a bit—they have pressed the limits, as 
people do—but the interim ASBOs have made a 
huge difference. That gives the community a bit 
more confidence to come forward with their 
complaints. Previously, when people eventually 
came to me, I would ask them, “Have you reported 
this?” They would reply, “Nah, what’s the point? 
Nobody did anything before.” 

Mary Scanlon: When committee members 
visited various communities in the summer, we 
came across that, too.  

Sheila Gilmore: We have to give people 
confidence to report things sooner when they see 
something happening. If they report things sooner, 
we can get involved sooner. When we identify 
families whose children are causing mayhem in 
the community, we work with them and a 
neighbourhood support team can try to co-operate 
with them if that is what parents want. Clearly, 
some people will never co-operate but, if they do, 
we can do some work to help parents to get a grip. 
They realise that there will be consequences if 
they do not do so and, having let things get out of 
hand, they do not quite know how to set the 
boundaries.  

All those things help and it is my firm view that 
we need them all. There is no magic trick. If we do 
not put all the measures in place across the 
spectrum, the strategy will not work. I say this a 
lot, but I need to say it again. The question is not 
either enforcement, with the provisions in the bill, 
or prevention and support; we need them both. 
Prevention and support are not necessarily 
legislated for; they are provided in other ways.  

Mary Scanlon: You seem almost to have 
integrated the prevention strategy into that of 
tackling antisocial behaviour. You have also made 
it okay for people to come forward without being 
branded as complainers, by giving them the 
confidence to do so. Has the experience in your 
area been shared across Edinburgh and across 
Scotland? 

Sheila Gilmore: Similar things have been 
happening around Edinburgh, sometimes on quite 
a small scale. There was a problem in another part 
of south Edinburgh during the summer, when 
there was a lot of construction work going on as 
part of a huge regeneration project, with millions of 
pounds going into improving the area. That was 
being hampered, obstructed and damaged by the 
behaviour of not just young people but some not-
so-young people. The issue was particularly tricky. 
How do we set in place a range of measures to 
ensure that people are safe, that work can go on 
and that the work force are not, as they were at 
one point, threatening to go off the job because 
they do not feel safe? We cannot have that. The 
local community was brought in to meet the 
contractor, the developer, the local housing office 
and the police. It helped that the community was 
at the table, because local people knew what the 
situation was. 

10:30 
Mary Scanlon: I want to ask you a non-party-

political question. Is the local councillor key to the 
whole approach? 

Sheila Gilmore: Because we can talk to 
colleagues and people in all parties, we tend to be 
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able to pick up a lot of information from all sorts of 
places. As a result, we are sometimes quite well 
placed to spot what is happening: after all, we 
might be in touch with the local school, local 
community and residents groups and the local 
housing office. Moreover, in our area, we now 
have quite good relations with the police and have 
established our youth action team. Sometimes, the 
information that reaches councillors will allow them 
to tie up loose ends. I am not saying that such an 
approach is unique, but we should be reproducing 
it all the time and finding forums in which we can 
bring together the fragmented bits of what is often 
very good work and information. 

Mary Scanlon: Councillors are particularly well 
placed to bring people together to tackle the 
problem. 

Sheila Gilmore: That is right. I think that 
councillors have been able to do that in various 
parts of Edinburgh. 

Mary Scanlon: I ask the representatives of the 
other two councils briefly to outline their strategies 
on preventing and tackling antisocial behaviour. 

Lawrence Hunter: We in Clackmannanshire 
believe that prevention starts with education. As a 
result, the Clackmannanshire antisocial liaison and 
mediation—or CALM—team goes into local 
schools and discusses with 15 and 16-year-olds 
how the local authority deals with antisocial 
behaviour. We want to make people aware at an 
early age of their responsibilities, and to show 
them how not to fall into the traps of antisocial 
behaviour. 

Mary Scanlon: Is that approach working? 

Lawrence Hunter: Yes, it is. In fact, local 
schools have recently sent us letters to thank us 
for coming along and giving kids greater 
awareness of the issue. 

Many more young people are taking up 
tenancies, but often they do not know what to 
expect when they make that step, and problems 
can be caused simply because they have a 
misguided notion that they can do whatever they 
want once they are in their flats. We have 
introduced support mechanisms for young people 
who take up tenancies and we have introduced 
PATH—positive action for training in housing—
projects that give them basic skills, such as 
teaching them how to cook, how to budget and so 
on. 

We have also introduced a signing-up procedure 
in which we sit down and go through the tenancy 
agreement with the people who are taking on 
tenancies. In particular, we focus on antisocial 
behaviour and we make both sides’ roles and 
responsibilities very clear. We see the procedure 
as a two-way street. We do not say to tenants, 

“You are going to do this and that.” We also want 
to find out what we can do for them. 

Six months after the sign-up visit, we review the 
tenancy to find out how the person is settling in. 
That review covers not only any antisocial 
behaviour that might have occurred, but indicates 
to tenants how they can develop their tenancies, 
for example, by highlighting community 
associations in the area that might be able to help 
them. Furthermore, after six months, the person 
has been able to settle into a house, so other 
problems might have been identified. After all, 
during the sign-up period, a tenant has to think 
about things such as the area they are moving 
their kids to, how they will organise flitting and so 
on. Six months after that, people have settled 
more into their tenancies and will probably have 
questions that we can answer in order to help 
them to settle in even more. 

We also work closely with other tenants and 
residents federations and keep them updated on 
the proposed legislation. Indeed, we regularly visit 
tenants and residents associations to give 
presentations on tackling antisocial behaviour. 

On some of the successful elements of our 
strategy, we have for some time had a local 
antisocial behaviour forum that comprises the 
police, legal representatives, registered social 
landlords and social work officers. That forum 
contains quite a raft of representation to ensure 
that we have a partnership approach, and that we 
try to resolve problems before they arise. For 
example, if the police have identified a situation in 
one area, we tackle it together. Such partnership 
working is the key to any strategy. 

I turn to what we do when problems arise. We 
have set up a specialist team—our CALM team—
as a standby service or support mechanism that 
takes into account professional witnesses. 
Individuals who are too frightened to report an 
incident can call us out at any hour; we will go to 
where they are to witness the incident and to 
support them. The specialist team has more time 
to spend with the individuals—which is what was 
missing from the old set-up that was based in the 
local area teams—to get them to consider the 
reasonableness of the situation. The team has 
more time to take evidence and to follow up 
incidents, which is what we failed to provide 
enough of in the past. 

We have also set up a mediation service. The 
best solutions are found when people work 
together, rather than when I, as a housing official, 
say, “You’ll do this and you’ll do that.” It is about 
people reaching agreement and resolving 
problems. That is how we get long-term solutions. 
Prior to the introduction of funding for community 
wardens, we established our estate management 
support officers. They are important in relation to 
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what has been said about people acting as eyes 
and ears—we need people on the ground. Many 
elderly people say, “We really enjoy your coming 
along. We feel a bit safer because there are 
people about and we know who we can go to if 
something happens.” We have always aimed to 
show the more friendly side to what we do. 

Mary Scanlon: A lot of good practice is, as 
Sheila Gilmore said, evolving through experience. 
I would like Gerry McGloin to tell us what Fife 
Council does to help victims and to tackle and 
prevent antisocial behaviour. 

Gerry McGloin: We take a multi-agency 
approach. Our specialist team that deals with the 
most serious cases has been in place for about 
eight years—it is one of the longest-established 
teams in the country. We work closely with 
community police, our local office network, legal 
services, social work and any individuals who 
happen to be involved in the particular cases with 
which we deal. We are also developing close 
relationships with minority ethnic groups. We are 
keen to be involved in that, because we believe 
that we can make an impact there. We are 
successful at dealing with antisocial behaviour: we 
use ASBOs a lot and have served 54 so far, plus 
another six interim ASBOs. We find ASBOs to be 
effective, and the interim ASBOs have been 
particularly helpful in allowing us to get round 
problems with legal issues, such as delays in the 
court process. 

Our work on prevention is similar to what the 
other witnesses have talked about. At the start of a 
tenancy, as part of the sign-up process, we go 
through all the good-neighbour stuff and tell the 
tenant what they are expected to do to maintain 
their tenancy. Our tenancy support workers are 
aimed mainly at young people. We have had in 
place for a good number of years a mediation 
service, which we see as being particularly 
important. It takes about 250 cases per annum, 
involving about 600 people and it is quite 
successful in dealing with low-level cases. We 
also have a relationship with Victim Support 
Scotland. 

Mary Scanlon: We have received written 
information from Fife Council, which is certainly 
one of the biggest users of ASBOs in Scotland. If 
everything is working so well, how would the bill 
benefit you in provision of services? 

Gerry McGloin: We have always been 
enthusiastic users of legislation on antisocial 
behaviour and we will use the bill. We have 
reservations about various parts of it, as do most 
councils. We will use ASBOs against young 
people, depending on what comes out of the bill. 
We are not expecting to use an awful lot of them, 
but if we have occasion to use them, we will do so. 
We tend to take a firm view on antisocial 
behaviour and to deal with it firmly. 

Mary Scanlon: Is there anything else in the bill 
that would enable you to provide services more 
effectively than you do at the moment? 

Gerry McGloin: I do not think so. 

Mary Scanlon: Is the bill necessary? 

Gerry McGloin: I would like to take a rain check 
on that question, to see what the final shake-out 
is. I am sure that there will be changes as the bill 
progresses through Parliament. We are in the 
process of examining the bill and are starting to 
consider how we will adapt to it, so I am not yet in 
a position to answer the member’s question 
properly. We have reservations about some parts 
of the bill: we are sure that most people will, 
especially about the provisions relating to under-
16s. Different parts of Fife Council have 
reservations about how some of those provisions 
will work. However, we support the general 
principles of the bill and will make use of its 
provisions, in so far as that is possible. 

Scott Barrie (Dunfermline West) (Lab): I want 
to concentrate on antisocial behaviour orders. I will 
start with Fife Council, which is my local authority. 
From previous debates both in the first session 
and in this session and from questions, we know 
that there are wide discrepancies between 
different parts of Scotland as regards use of 
ASBOs—Fife has been in the forefront of work 
with ASBOs. Earlier, in answer to a question by 
Stewart Stevenson, Lisa Simpson touched on 
difficulties with the legal process. Can you take us 
through the process that Fife Council follows when 
applying for an ASBO, particularly given that it has 
to deal with three different sheriff courts? The 
other two authorities that are represented here 
deal with only one sheriff court. 

Gerry McGloin: Scott Barrie is right that we 
deal with three sheriff courts. There are 
differences between the sheriffs and between the 
solicitors whom we use. Cannot Parliament pass a 
bill to make solicitors take our cases? 

We have a specialist team and there is in-depth 
investigation of cases. Normally, we are confident 
that if we take a case to court we have sufficient 
evidence to justify the action that we are taking. 
Off the top of my head, I cannot recall our being 
refused an antisocial behaviour order, although 
that may happen. 

Scott Barrie: I believe that there was a case in 
Kirkcaldy. 

Gerry McGloin: There may well have been, 
although I cannot remember it off the top of my 
head. I am surprised that I cannot remember that 
an application was turned down. Normally, we are 
very annoyed when we are refused. 

As a general rule, we have few problems getting 
cases through. We tend to find that the legal 
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process is very slow and that, increasingly, cases 
of antisocial behaviour are defended. Normally, we 
find that an application for legal aid will be made, 
that there will be an appeal and that the case will 
go to judicial review, all of which will be refused. In 
the meantime, the problem continues. 

Interim orders have helped considerably to deal 
with that issue. The first order that we secured 
was breached three times in 10 days, but the 
individual concerned wound up in prison within 
that time. We were really pleased about that, as 
were the police. The order was very effective, at 
least in that sense. 

One of the main reasons that we are able to 
secure orders is that we have a specialist team. 
We are able to put the time and effort into 
gathering the evidence that is required to prove 
our case in court. Although evidence is judged on 
the balance of probabilities, we still have to 
provide a high standard of evidence. We put 
considerable work into getting that kind of 
evidence. Our officers are on call at night and in 
certain cases they are available 24 hours a day, 
seven days a week. People can phone up and 
someone will go out to witness what is happening 
at any time of the day or night. We will also call the 
police, with whom we work closely. In our area, 
the police are very familiar with the action that they 
can take if an ASBO is granted. In general, the 
process is quite effective. 

We see ASBOs as being a very useful tool. 
People may think of them as a solution, but they 
are not. Roughly one third of orders have been 
breached—there will always be people who 
breach them—but we are happy that ASBOs are 
effective tools for dealing with antisocial behaviour 
and we will continue to use them. 

10:45 
Scott Barrie: Lisa Simpson suggested that 

there were barriers to securing ASBOs, which 
have inhibited Clackmannanshire Council. I will 
not go into too much detail but I think that she 
suggested that there were difficulties at Alloa 
sheriff court. Are differences between sheriffs’ 
interpretations the main difficulty, or do other 
barriers prevent the council from pursuing 
ASBOs? 

Lisa Simpson: The court’s attitude to orders 
can be a difficulty. Perhaps Alloa sheriff court does 
not embrace the idea of ASBOs as warmly as 
some other courts do. 

I work closely with the CALM team that carries 
out investigations, and with the relevant housing 
officers and we have a good relationship with the 
police. We consider all the evidence and I have to 
be realistic about the prospects of success in 
securing an ASBO in the local court. The last thing 

that we want to do is apply for an ASBO and not 
get it, because the word would go round like 
wildfire in a small community like 
Clackmannanshire. When we have sought an 
ASBO, we have been successful, but I have to 
demand a high standard of evidence from the 
officers in order to be able to say with any 
conviction that I think that we will secure the 
ASBO when the case goes to court. I know that 
some legal colleagues do not have as difficult a 
time as I do in securing orders. 

Scott Barrie: How many orders has 
Clackmannanshire Council applied for? 

Lisa Simpson: Only one, which is at the interim 
stage. We have encountered the problems that 
Gerry McGloin highlighted: legal aid was refused 
and there has been an appeal—I do not know the 
legal aid status at the moment. However, the 
interim order has been effective. One of the 
problems with ASBOs before interim orders were 
introduced was that we would have to say to 
complainants, “I am sorry; we will apply for an 
ASBO but it might take eight or 10 months for the 
case to come to a full hearing.” That was 
disheartening for people. The introduction of 
interim ASBOs has made a difference and in the 
case that I mentioned, the order worked. However, 
we had to gather a fairly significant amount of 
evidence just to get that interim ASBO. 

Scott Barrie: I think that Sheila Gilmore 
mentioned the benefits of interim orders. 

Sheila Gilmore: Interim ASBOs have definitely 
helped.  

The issue is not just about counting how many 
orders are needed, but about the fact that we can 
and do have recourse to that remedy. Part of the 
purpose of having the option to apply for an ASBO 
is to make it clear to people that we will use that 
option. We have found that the word gets round 
when we become involved in a case and send in 
investigators to follow it up. People know that they 
are under scrutiny to some extent; they will have 
had warnings—if they are tenants they will also be 
going through tenancy procedures—and they 
know that someone is on their case. We find that 
sometimes when we take up a case and start to 
progress it, the situation begins to improve to the 
extent that we no longer need to go to court to 
secure an ASBO. However, we need that 
backstop. 

There is a notion that we have failed—or that the 
legislation has failed—if we have not secured 
many ASBOs, but I do not agree. As is the case 
with most legislation, we want people to respect 
the law and to think, “Maybe I will have to change 
my views.” However, that will not work for 
everybody—some folk do not listen. 
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Scott Barrie: I agree. I think that the first ASBO 
in Fife was granted against an individual in the 
largest estate in my constituency. The system has 
made a difference—not necessarily because many 
more ASBOs have had to be granted but because 
people respect the fact that such orders will be 
used in the last resort. 

I know that the panel has touched on this issue, 
but want to ask the three authorities their views on 
the proposal to extend ASBOs to under-16s. I 
want to have it on the record whether you support 
that measure. Although we have the view that is 
set out in your submissions, it would be useful to 
have amplification of that. 

Sheila Gilmore: We support the measure not 
because we want to be tough on kids but because 
of our experience. We know about the level of 
trouble that can be caused by some very young 
people. My view of ASBOs is that they can also be 
seen as a preventive measure. Especially now 
that we have interim ASBOs, they are also a quick 
measure. They enable us to say to kids that they 
should not be out late at night, nor should they be 
at the shops where all the trouble is being caused. 
The orders allow us to be prohibitive in that we are 
able to define certain actions and behaviours that 
should not be done. At the moment, there is no 
other facility through which we can do that. 

People say that the children’s hearings system 
should be able to deal with the problem. Children’s 
hearings do not have the power to make those 
sorts of orders or to get in quickly and say to kids, 
“Don’t do this or that.” So many young people say 
quite blatantly that they know that we cannot touch 
them because they are not 16. That is not good 
enough for anybody. The measure will be useful in 
a small number of cases. In an earlier response, I 
mentioned two cases that happened over the 
summer, in which we got interim ASBOs only 
because the youngsters had turned 16, despite 
the fact that the trouble was being caused before 
the summer. 

It astonishes me that, although we want to give 
rights to young people, we almost infantilise them. 
People always say how important it is to give 
children rights and that we must listen to the voice 
of children. I agree with that, but those same 
people then go on to infantilise children by saying 
that they are not capable of taking responsibility 
for their own actions. I do not agree with that. We 
are dealing with large, powerful and quite 
mature—in some ways, though not all—13 and 
14-year-olds. It is nonsense to see them as some 
kind of poor child-like souls who do not know what 
they are doing. They know what they are doing: 
they know that they are causing mayhem and to a 
certain extent they enjoy it because they get kudos 
or whatever. We need the power to impose 
ASBOs and although we might not take out many 

ASBOs against under 16s, they would be helpful 
in certain circumstances. 

Our view is that an ASBO should be the trigger 
for the young person to go into the children’s 
hearings system if he or she is not already in it. 
There should be an automatic referral, which 
would allow us to look at the wider picture. The 
child’s background could be considered and 
whatever support might be needed could be 
addressed. To enter the children’s hearings 
system will not, however, result in young persons 
having imposed on them orders that tell them not 
to do something or that they must stop doing it: the 
children’s hearings system does not have the 
power to do that. 

Gerry McGloin: As I said, we have no qualms 
about using ASBOs: if the circumstances are 
appropriate, we will use them. We have no 
difficulty with the principle of ASBOs for under-
16s. 

Lisa Simpson: In common with all other 
authorities, Clackmannanshire Council is 
absolutely committed to tackling antisocial 
behaviour. We recognise that in a minority of 
cases young people are guilty of that type of 
conduct. My concern about the extension of 
ASBOs to 12-year-olds is not that they should not 
be held responsible and accountable for such 
conduct, but that such provision will cut across 
and undermine the ethos of the children’s hearings 
system. I feel that that measure conflicts with and 
undermines our philosophy in Scotland about the 
way in which we deal with juveniles. 

I agree that the children’s hearings system does 
not have enough teeth to deal with such issues at 
the moment, but it would be more appropriate to 
bolster it so that it could effectively tackle that type 
of behaviour. To introduce ASBOs for under-16s 
would mean that we would start to mix the two 
systems. The young person would ordinarily be 
subject to the children’s hearings system but in 
certain cases, if they were served with an ASBO, 
they could find themselves in an adult court. 

The sanctions for breach of an ASBO are 
imprisonment or a fine, which are clearly not 
appropriate for children. The bill does not seem to 
take cognisance of the fact that children under 16 
are different—they may be equally culpable, but 
they are different and in Scotland we have a 
different system for dealing with them. 

Scott Barrie: As someone who has had a great 
deal of experience of the children’s hearings 
system, one of the frustrations of that system is 
not necessarily the legal limitations that are placed 
upon it, but its practical limitations. In the past, 
panels have been incredibly reluctant to use 
supervision requirements imaginatively. They have 
powers to write almost anything that they want into 
a supervision requirement, but they never do so. 
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Sheila Gilmore made a valid point; the extension 
of ASBOs focuses clearly on the cause of the 
problem, as opposed to the general disposal to 
place a young person on supervision without being 
specific about what the authorities are expected to 
do about it. She mentioned mixing and matching, 
but that already happens in other parts of the 
hearings system; the system needs to be adapted. 

Sheila Gilmore: It is a fallacy to say that young 
people do not go to court. For example, if a child is 
referred to a children’s hearing on offence 
grounds, or indeed any grounds, and the grounds 
are not accepted, the case would come to court 
because it is the court and not the children’s 
hearings system that has to decide whether the 
grounds exist. The child and the parents might 
accept the grounds, but equally they might not. 

There can also be court hearings about appeals. 
I have done appeals in court for under-16s against 
children’s hearings decisions; young people are in 
court for those. Children can also be in court in 
family cases—in fact, we positively invite them to 
make their views known. That can be done in a 
closed court; most cases that involve children and 
that reach a court are dealt with behind closed 
doors, rather than in public with journalists 
present. It is not correct to say that children never 
walk through the doors of a courtroom. 

When it is established that an ASBO has been 
breached, the appropriate place to deal with 
sanctions is the children’s hearings system, as is 
the case with other criminal offences by young 
people. I say to Scott Barrie that the powers might 
exist already, but the problem is that they are 
invisible to communities and they have been fairly 
invisible to me. We need powers that are more 
immediate, such as some form of community 
service for young people. That would tell young 
people that if they cause problems, some of their 
weekends will have to be given up to their doing 
something more constructive. We must ensure 
that that happens, rather than merely say that it 
would be nice were it to happen, or ask whether 
we want it to happen. We could build that into the 
hearings system; I agree that the hearings system 
is the proper place for disposal, but we also need 
to have the orders in the first place. Surely we can 
construct a system that gets those two factors to 
mesh properly. 

Scott Barrie: I accept that point. 

The Convener: You say that we should not do 
things that would cut across the hearings system, 
but one of the problems in our communities is that 
people have no faith whatever in the children’s 
hearings system. The worst offender to have been 
identified by the police in my area has 47 
outstanding offences, and the next worst offender 
on the list has 37. The system is not geared up to 
deal with that. A particular issue arises for those 

who have been in the hearings system when they 
were under 16, and have had supervision orders. 
Such people will remain within the protection of 
the hearings system—as it is perceived by local 
communities—until they are 18. Even if adult 
ASBOs are available, they are not available for 
those young people. 

What are the strengths of the hearings system? 
Do you recognise the picture that I paint, in which 
people have no faith in the system? 

Lisa Simpson: I recognise the picture that you 
paint, and I accept that there is a perception that 
the children’s hearings system is toothless. 
However, I would prefer that the hearings system 
were beefed up and bolstered to accommodate 
and deal with cases such as the one that you 
mentioned; it should be given some real powers. 

Another problem, which applies across the 
board to many of the proposals, is that the 
measures will work only if local authorities have 
the resources to provide the support packages 
that people need. That applies not only to ASBOs, 
but to parenting orders and so on. People will 
require support, and appropriate resources will 
have to be given to local authorities to enable that. 
We also have a national crisis with the shortage of 
social workers. The creation of a plethora of 
orders, with conditions that will mean that people 
will need support, will put further pressure on a 
service that is already over-pressured and under-
resourced. 

The Convener: You are saying that they need 
more powers, and that it is not just about 
resources. What powers would you give to the 
hearings system? You say that it should be beefed 
up. Do you mean that it should have a harder 
edge to it? If not, the suggestion is that having lots 
and lots of social workers would sort the problem. 
However, that does not confirm the kind of issue— 

Lisa Simpson: The hearings system does 
require a harder edge. I agree that there is a place 
for reparation within the system. I am concerned 
that the bill seems to be creating myriad orders to 
tackle different bits of the problem. I would rather 
see those condensed into one. 

11:00 
The Convener: So you would still have all the 

orders, but the children’s hearings system would 
be responsible for them. 

Lisa Simpson: One of the frustrations with the 
children’s hearings system—and most social 
workers would back me up on this—is that 
ordinarily the issue is not just the child. Sometimes 
you have to look at the family as a whole, but 
children’s hearings can only impose conditions on 
the child. They can determine where the child 
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resides or when they can see certain people, but 
there is nothing that can be done to compel other 
members of the family or the parents to buy in to 
that whole programme. That is a failing of the 
system. The number of times I have heard social 
workers say, “If only we could get an order that 
could make the parent do that,” and tie it in to 
whatever condition they want to attach to the child. 
I would like the hearings system to be beefed up in 
that respect, as opposed to trying to achieve the 
aim with bits dotted around and somebody 
somehow having to co-ordinate. 

The Convener: That suggests that the issue is 
not the myriad orders, but who is in control of 
them. You are in favour of parenting orders, but 
you are in favour of them going into the hearings 
system. It is not that you are saying, “There are all 
these extra powers and we don’t need them.” You 
are saying that you do need extra powers and that 
they should be under the hearings system. 

Lisa Simpson: Yes, but they need to be co-
ordinated; if orders are co-ordinated people can be 
supported and effectively monitored. It would be 
difficult to resource and support the system if 
orders came in from the sheriff court and possibly 
the hearings system and somewhere else. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I have a question for Sheila Gilmore, based 
on the City of Edinburgh Council’s written 
evidence. Lisa Simpson may comment if she 
wishes. On page 4 of your written evidence you 
state that ASBOs should apply to children from 10 
years old, rather than from 12 years old, and go on 
to state: 

“Bearing in mind that ASBOs are not a punitive measure 
we see no need for hesitation in making them as widely 
applicable as possible.” 

However, in your answer to Scott Barrie you talked 
about prohibition under ASBOs and people being 
under scrutiny when they are served with an 
ASBO. Why do you say that an ASBO is not a 
punitive measure? Could you expand on that? Do 
you not think that there is an element of 
punishment, or do you see it purely as an 
interventionist prevention technique? 

Sheila Gilmore: There will be a punishment if 
the order is breached, but I see orders primarily as 
the equivalent of interdicts that say that you shall 
not do something. If you desist from the behaviour, 
there are no further consequences. The aim is to 
change the behaviour. I see ASBOs as a first 
intervention, but not the only measure. It is 
important to use them as the trigger for all the 
other mechanisms. 

We do not see why the arbitrary line is drawn at 
the age it is. We know of serious cases that have 
involved children from the top end of primary 
school—around the 10 or 11 mark—who have 

behaved extremely badly in their local 
communities. ASBOs could be used to stop the 
behaviour quickly and provide some relief to the 
local community. They are markers that say, 
“Right, what other work are we going to do here?” 

I suspect that there will be many situations 
where we do not need to use ASBOs. As I said 
earlier, we are using acceptable behaviour 
contracts in many cases with younger children, 
and where those are working we would probably 
use them in preference. We would use them not 
always, but in many cases, because they are a 
way of involving the whole family at the earliest 
stage and saying, “This behaviour isn’t acceptable. 
If you don’t do some of these things, there are 
consequences, but we’re willing to work with you 
and help you through this.” 

If we use ASBOs for this sort of age group it 
would be where we have gone down the 
acceptable behaviour contract route and it has 
been like water off a duck’s back. Some people 
will not co-operate; they shut the door on you. You 
cannot have an acceptable behaviour contract 
with people who will not talk to you. Some families 
have clearly decided that they will not talk.  

If the other measures have not worked, then 
using ASBOs could allow some control over the 
young person’s behaviour; it may even help some 
of the parents. Even with the acceptable behaviour 
contracts some parents say that it has helped 
them because they can say to the kids, “Look, you 
have got to do that.” Somebody else has said that 
to the young person who has not been listening to 
the parent. 

Elaine Smith: It was suggested in evidence that 
Donald Gorrie and I heard in Dundee that 
something like after-school clubs might be a 
helpful intervention in such circumstances. Does 
the City of Edinburgh Council do anything like 
that? 

Sheila Gilmore: There is a plethora of such 
activities. That is the sort of thing that our 
neighbourhood support team does. If we were 
intervening with an acceptable behaviour contract 
rather than through a legal process, at least 
initially, the offer of support through a 
neighbourhood support team would usually 
accompany the contract—resources permitting; 
the neighbourhood support team has taken on a 
substantial case load. 

One of the things that the neighbourhood 
support team would do is to help the family access 
facilities, where they exist. Sometimes we have 
used funding to help a family access summer 
holiday activities that had a charge—not a huge 
charge, but a charge—so that the child could take 
part in that. Sometimes it is a case of passing on 
knowledge, because some people do not know 
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about all the facilities that there are and how to 
access them. Such support would be part of the 
contract, the part through which we would help the 
family, because there are less likely to be 
problems if people are kept occupied. 

However, it is important not to suggest that we 
do not need the other part of the contract, because 
we do. Unless you think that we can put on 24-
hour, all-singing, all-dancing entertainment, it 
should not be assumed that there will not still be 
difficulties. An example of that is an issue that was 
raised at a public meeting that I attended recently. 
Some parents in the ward had set up a disco for 
11 to 13-year-olds, because there was a lack of 
such provision in the area. They had received a bit 
of funding from the local partnership to help them. 
The complaint was about the behaviour of some of 
the kids—not all of them—when they came out of 
the disco. Some people who lived around the 
school where the disco was held wanted it 
stopped because it was causing trouble. When 
some of the youngsters—probably only a few—
who had been at the disco came out they thought 
that it was fun to throw things at the nearby 
houses, throw gravel at the windows and so on. 

I do not think that the answer is to end the 
activity; the answer is to control the behaviour of 
the youngsters who are causing the problem. 
Otherwise, short of 24-hour entertainment being 
provided, which will never be the case, the 
activities do not end the bad behaviour. It is 
necessary to address both aspects of the matter. 

It is necessary to provide activities. We have put 
a lot of money into summer holiday activities over 
the past few years—they had gone into decline 
because many used to be run by parents and it is 
now much harder to get parents to do that sort of 
thing. We very much welcome the additional 
money that the Executive made available last 
summer, albeit it was provided very much at the 
last minute—about two days before the end of the 
school term we were told, “Here is some money. 
Do you want to use it for summer holiday 
activities?” The money was welcome and it 
enabled us to do some work with kids, provide 
them with something that was a bit more 
challenging and give some structure to the 
summer holiday period. The funding was 
extremely useful and we would like to receive it 
again, but we would like to get it a bit sooner next 
time. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I was part of the group that visited Sheila 
Gilmore’s ward and I echo Mary Scanlon’s 
comments about the good things that were being 
said about you. It is not often that we hear 
councillors being complimented—I do not know 
how much you paid them. You certainly came 
across very well. I spoke to some officers who 

were involved in the youth action team, which you 
mentioned earlier. What does the youth action 
team do and what is its remit? What is the 
concept? Does the team work only in your area in 
Edinburgh or has it spread out to other areas? 

Sheila Gilmore: At the moment, the team 
operates only in the south Edinburgh area. The 
idea for the team came from the local social 
inclusion partnership. The partnership has 
identified young people as a priority issue and has 
diverted a lot of the money that it receives into 
summer holiday activities and opening community 
centres at times at which they do not normally 
open, such as evenings and weekends. The 
partnership also provides a drop-in cafe and a 
number of outdoor activity facilities. The genesis of 
the team came from the fact that, although the 
partnership spent a considerable amount of its 
funding on the issue, at meeting after meeting it 
was mentioned that the spending had not resolved 
other problems such as the vandalism of facilities. 
People thought that the facilities were a bit of a 
waste of money if they could not be used properly. 
As a result, the partnership, which involves many 
community representatives, decided that it should 
spend some of its money on improving the level of 
policing. 

The partnership investigated similar projects in 
London boroughs. We have a four-person police 
team. The police meet the policing costs, but the 
partnership met some of the additional costs of 
setting up the scheme and helps the team to 
operate more effectively. The council provides 
premises, which are outwith the police station, 
which means that the service is not identified quite 
so much with mainstream policing. The chief 
constable was clear that the officers in the team 
had to be additional police officers, which meant 
that we had to wait for more police officers to be 
trained to take the places of those who were to be 
on the team. There was no point in simply 
diverting resources and shifting the pieces round 
the board. 

The team has a wide remit and covers about 
four wards in the area. It does a lot of educational 
work in schools and goes out during the summer 
holidays to be visible and to get to know people. 
Obviously, much of the work is in the evening, 
which is when many problems arise. The team 
patrols regularly and has tried to build up an idea 
of where the hot spots are, so that the officers can 
be in the right place rather than simply trailing 
around. The officers have developed good 
relationships with many of the young people whom 
they encounter. It helps that the team knows 
young people personally—there is nothing like 
shouting out a name. 

Of course, knowing young people does not 
eliminate all the problems. For example, the 
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weekend before last, a couple of officers were 
seriously assaulted by youngsters when they 
intervened to try to calm down a situation. The 
work can be serious, but the team also gets 
involved with youngsters and youth groups. The 
idea is to work with young people, but to take firm 
action in situations that are out of control. We want 
similar teams to be set up throughout the city, 
although I do not know whether we can achieve 
that. 

The council is using some of the quality-of-life 
funding to pay for additional community police 
officers, over and above those in the youth action 
team. We decided that people want more police 
officers because they think that that will give them 
a better quality of life. Those officers are also 
additional to the normal complement. In some 
areas, there is now a much more visible police 
presence. 

Donald Gorrie: The issue of resources has 
been mentioned. At present, do you have 
sufficient resources to provide more of the normal 
community and youth facilities that are helpful in 
reducing antisocial behaviour? The financial 
memorandum suggests that hundreds more 
intensive interventions will be needed throughout 
Scotland to deal with antisocial behaviour. Will you 
be able to provide for that from present resources 
or will additional resources be required? 

11:15 
Lawrence Hunter: Certainly, Clackmannanshire 

does not have the resources to take that on board. 
That is a good point. There are high expectations 
and many good ideas, but they might fail because 
we do not have the resources to pick them up. We 
can become victims of our own successes. Some 
of the stuff that we have done with the estate 
management support officers has meant 
substantial improvements to certain housing 
estates, but because such projects are successful 
in certain areas, other areas want the same thing, 
and we cannot provide that level of service. We 
certainly cannot do it with the resources that we 
have at the moment. We do not have the 
resources for any orders or support mechanisms 
that might need to be put in place. It worries me 
that we are taking such a hard line, but do not 
have the resources to back that up; certainly not in 
Clackmannanshire. 

Gerry McGloin: We are pretty much in the 
same boat; I agree with almost everything that 
Lawrence Hunter has just said. Resourcing is 
going to be a major issue. For example, if we are 
applying ASBOs to under-16s, we will need to 
expand our investigation team to cope with that. 
The support mechanisms that would be required 
are not in place. The point has been made that 
there is an acute shortage of social workers and 

other people who provide that kind of support. It 
will be difficult to get them. For problems such as 
noise nuisance, we would have to buy additional 
equipment. The funding will have to be available if 
we are to put such measures in place. 

Mark Turley: If additional resources are 
available, it would be more effective to target them 
at the sort of problems that colleagues have been 
talking about, where there are established good 
models, but we need greater scale. I am not sure 
that we have the scale of resources to address the 
provision of youth facilities and to act on all the 
other, more creative ideas that would have a clear 
impact. The resources that we have at the 
moment would be lost if we tried to pretend that 
they could transform the level of community 
education or standard of youth facilities. They 
should be targeted in a more focused way to 
support the delivery of the measures proposed by 
the bill. 

The Convener: How much do you currently 
spend on making good property damage, such as 
graffiti, and doing other repairs? Yesterday I 
visited a primary school that had been fire 
bombed; it must be costing them a fortune to 
repair the hall. Is there an estimate of how much of 
that kind of effectively dead money is being spent 
at the moment? 

Mark Turley: I cannot answer for other services, 
but it is a six-figure sum for the housing 
department alone. I suspect that if we chose to 
categorise the problem more widely, it would cost 
more than that. We are already seeing payoffs in 
areas where we have managed to get more 
intensity of service such as extra police and 
wardens, and neighbourhood support teams. In 
such areas, there is a clear tailing off of the level 
of costs that we incur for vandalism and graffiti. 

The Convener: Is that true for the other local 
authorities? 

Gerry McGloin: It is pretty much true for the 
simple things such as graffiti. However, in certain 
areas houses have to be secured and it is 
extremely expensive to do that, especially for fairly 
long periods of time. There is a range of other 
things that have to be done, such as the removal 
of graffiti and all the other bits and pieces that are 
associated with that, such as litter removal. It is 
expensive. I do not have any figures on me at the 
moment but we could get them. 

Lawrence Hunter: We have a similar problem 
of void properties. A lot of vandalism goes on 
there and we spend a fortune to prevent 
vandalism to such properties. If any of our schools 
is vandalised, it blows the budget totally. We could 
provide figures although we do not have them with 
us today. 
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The Convener: It could be argued that there is 
a cost to doing nothing, as well as to dealing with 
the problem. 

Sheila Gilmore: There is definitely a cost. We 
talk about the costs of intervening with young 
people, but the cost to society of not acting is 
huge. It is expensive to allow behaviour to get so 
bad that we have to pick up the pieces through 
young offenders’ institutions or whatever. 
Intervention is expensive; however, as everyone 
agrees that it is the right approach, we have to try 
to take it. There is no point in saying that we do 
not want this legislation because it will be too 
expensive to implement its provisions. It is up to 
the Executive and the Parliament to think about 
the various aspects of the matter. After all, there is 
no point in introducing lots of legislation if one is 
not prepared to back it up with resources. 

That said, it would go against the grain for any 
local authority to say that it had enough money, 
although we have welcomed attempts to address 
some of these matters. For example, the funding 
that was announced earlier this year for measures 
such as neighbourhood wardens is very useful. 
However, we introduced a small-scale 
neighbourhood warden service because we 
thought that the great cost of not doing things and 
then picking up the pieces later made it worth 
while for us to do so. We are concerned that some 
of the additional resources that have been made 
available in the past year or so, such as the 
quality-of-life money and the funding for 
neighbourhood wardens are short-term funding 
streams and believe that they have to be included 
in mainstream funding in due course. These 
problems do not necessarily disappear after two 
years. That is not to say that we do not welcome 
that funding, but we feel that it should be extended 
to ensure that the services continue permanently. 

The Convener: I am aware that we are 
beginning to run out of time, but we will press on. 

Mary Scanlon: I wonder whether you could 
briefly state your views on proposals concerning 
the dispersal of groups under which, after 
consultation with the local authority, a senior 
police officer will be able to designate an area 
where there have been significant and persistent 
problems. 

I am aware of time pressures, but will you briefly 
respond to section 18 of the bill, which stipulates 
that a constable’s direction can apply to the 
“behaviour of a group of two or more persons” 

that alarms or distresses the public? 

Mark Turley: We support the provision. 
Although it has been argued that the powers 
already exist to achieve that aim, we believe that 
the provision is valuable because of the public 

nature of the declaration. As with an ASBO, the 
provision will make the community aware that an 
area has been designated in such a way and will 
help to give the community the certainty and 
confidence that we are focusing our actions on a 
specific problem and area. 

Lawrence Hunter: The challenge that is 
presented by proposals on the dispersal of groups 
is whether we will simply move the problem 
elsewhere. It might be more beneficial to develop 
more youth partnerships within the police. For 
example, in Clackmannanshire, the police have 
been involved with youth football clubs and so on, 
and a partnership—indeed, a respect—has grown 
up. 

I also wonder whether such proposals verge on 
contravening human rights. Earlier, it was 
mentioned that people are overly sensitive to two 
persons or more simply meeting. I have a few 
concerns about that. 

Mary Scanlon: So you think that any such 
proposal should come with a package of support 
measures instead of simply dispersing young 
people to other areas. 

Lawrence Hunter: Yes. Some support 
measures should be available and could, for 
example, involve youngsters working with the 
police in youth panels. That brings me back to 
what we are attempting to do locally by going out 
to schools and getting people to understand these 
issues. Sometimes, youngsters simply do not 
understand the fear and alarm that they might be 
causing. We need to work together with youth 
instead of simply telling them to move on. That 
simply moves the problem elsewhere. 

Mary Scanlon: That is very helpful. 
Gerry McGloin: We are quite happy with the 

general principle behind the provision. Obviously, 
safeguards need to be built in, because a lot of 
kids are just hanging about with their pals and are 
not causing any problems. We would expect the 
police to be aware of the young people who 
should be moved on. We do not really think that 
the issue is a major one, but we are happy to 
support the general principle for certain areas 
where a particular problem has been identified. 

Mary Scanlon: So the issue would require 
tolerant and sensitive handling. 

Gerry McGloin: Yes. 
Lisa Simpson: Although the proposals are not 

restricted to young people, it is young people 
whom we will probably mention the most in this 
context. As a result, it is important to recognise 
that they do not have to be acting unlawfully in any 
way. They can be perfectly law abiding, but if they 
are perceived to be hanging about and possibly 
causing distress, they can be moved on. We must 
be careful that we do not stigmatise and alienate 
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young people even more than is already the case 
in many communities. 

Mary Scanlon: Do you think that the measure is 
unnecessary and draconian? 

Lisa Simpson: The police already have the 
ordinary powers to deal with young people. This 
measure could be perceived by young people as 
having yet another go at them. 

Sheila Gilmore: The limitations that the bill sets 
indicate that we are not talking about a general 
power for the police to come along at any time. An 
order must be granted in a very specific situation 
before the dispersal power comes into force. If one 
reads the relevant sections of the bill, with the 
limitations that they set out, it is clear that the 
police cannot come along at any time and move 
kids around. All teenagers hang around—that is 
not the problem. The problem comes when 
hanging around veers towards abuse and physical 
intimidation, which happens. The bill does not give 
carte blanche to the police. Some of the criticism 
is misguided, because people have not read the 
provisions of the bill. 

Patrick Harvie (Glasgow) (Green): I have read 
the provisions of the bill and am aware that the 
police, in consultation with the local authority, 
would have to be specific when designating an 
area. However, the bill does not create that 
specificity—the police and the local authority 
would do so when designating an area. If you 
were to work with the local police on designation, 
for what kind of areas, days and times would you 
see this power as useful? How big would the 
areas that were designated be and what type of 
areas would be designated? Would they be 
residential areas or waste ground? 

Mark Turley: Typically, problems occur around 
shops and other focal points. Our experience 
suggests that designated areas would be small 
and that, as you suggest, designation would 
probably be limited to specific times when the fear 
of the local community is greatest. 

Gerry McGloin: Our experience is similar. 
Typically, kids hang about near corner shops, 
specific landmarks—for want of a better word—
and places such as shopping centres. We would 
have to be careful about designating particular 
areas. Before seriously considering designating an 
area, we would have to be convinced that there 
was a known, specific problem there. We receive 
many complaints from people about kids hanging 
about. Although they may not be doing much, 
there is a perception that they are a threat. The 
reality may be that they are just chatting with their 
pals. We would have to be careful about how the 
power was used. 

Patrick Harvie: Geographically, you would 
expect designation to affect a street corner, rather 
than a whole neighbourhood. 

Gerry McGloin: Yes. 

Lawrence Hunter: In Clackmannanshire, we 
would consider designation for areas similar to 
those that have been mentioned—for example, 
near shops—and at specific times. We have used 
quality-of-life funding to get workers on to the 
street to meet the kids and to ask them why they 
are meeting in a particular place, whether they are 
aware that there is an event on up the road or 
whether there is something that we could get 
together for them. That approach has been 
successful on a couple of housing estates where 
kids have congregated and created fear, without 
really doing anything. We have started to get them 
involved in sports activities and have taken some 
of them away to do something special. We have 
also helped them to feel part of the community. I 
support what Gerry McGloin has said. There is 
much work that we need to do before saying, 
“Right, we are designating this as the area from 
which we want rid of you.” Before we do that, we 
must do a lot of preventive work with the kids. 

Patrick Harvie: Do you think that the police and 
local authorities alone are the important agencies 
to be part of the consultation, or would you like the 
consultation to be widened? 

Lawrence Hunter: The whole community needs 
to be part of it. 

Cathie Craigie: Before moving on to housing 
issues, I want to ask Lawrence Hunter, in 
particular, about the dispersal of groups. You were 
worried that the power to disperse may be an 
infringement of human rights, but how would you 
protect the rights of tenants? Young people may 
regularly congregate in a sheltered housing 
complex. They are not doing anything criminal or 
illegal, and the police do not have the powers—
just now—to move them on, but they are causing 
nuisance to the tenants of that sheltered housing 
complex. It is a serious nuisance, not a petty 
nuisance. Using the existing powers that Lisa 
Simpson spoke about, how would you protect 
tenants? 

11:30 
Lawrence Hunter: As I have said, partnership 

working with youths is important. We have to find 
out why they hang around a particular area and 
whether we could organise other things for them. I 
agree that we have to take the rights of people in 
sheltered homes into account. We have to say to 
kids, “Look, you’re causing alarm.” We have to 
work with them and we have to get the community 
to understand what the problems are. If you just 
move people on, with no explanation and with 
nothing else organised, you simply move the 
problem elsewhere. 

We need to do preventive work as well. In the 
most serious cases, I agree that there are grounds 
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for moving young people on, but I like to think that 
we could work with them rather than simply 
saying, “Right, they are hanging around—get them 
away.” That does not solve the problem; it simply 
moves it elsewhere. 

Cathie Craigie: If the intervention measures 
that you mention have been tried and failed, do 
you agree that— 

Lawrence Hunter: In extreme cases, we may 
have to go down that road. 

The Convener: So, in extreme cases, you 
accept that it would be reasonable to identify an 
area and tell young people that they are not 
allowed to go there. 

Lawrence Hunter: If the situation is extreme, 
we may have to go down that road. 

Cathie Craigie: I will move on to ask all the 
witnesses about housing, convener—and I am 
conscious of your warning about time. 

We all have experience of how tenants and 
residents can feel when they have to report 
antisocial behaviour. They feel threatened and feel 
that they might be victimised if they are seen to be 
complaining to the housing department or the 
police. What have your local authorities done to 
protect tenants? 

Mark Turley: All of us will have used specialised 
teams as professional witnesses to avoid the need 
for residents to give evidence if they are really 
scared. However, I take this opportunity to flag up 
one of the more controversial points in our written 
submission. In urgent cases, we should perhaps 
consider delegating to responsible landlords—and 
I would hope that registered social landlords are 
responsible landlords—more powers to move 
people when they are behaving antisocially. If 
responsible landlords had the power to move 
people in those difficult circumstances, without the 
need for a long-winded legal process, it would be 
in everyone’s best interests. That proposal is not 
in the bill, but in our submission we have asked 
the committee to consider one or two additional 
measures, even at this relatively late stage. Giving 
power to landlords who can be trusted and who 
have a continuing responsibility for a household 
once people have been moved—those people do 
not disappear but will go to live somewhere else—
would be in the community’s best interests and 
often in that household’s best interests as well. 
Landlords should be able to act quickly, so that no 
one has to suffer for months or years while legal 
processes are gone through. 

Cathie Craigie: Last week, some committee 
members visited a project run by Shelter Scotland 
in an area of Edinburgh called, I think, Newhaven. 
I do not know Edinburgh; I am from the west. It 
was a families project. One point that was raised 

with us was that the people who find themselves 
homeless as a result of antisocial behaviour tend 
to be in a revolving door. Local authority social 
work departments or other departments that are 
dealing with them do not always get enough time 
to spend with the family because the family might 
be moving between various different areas. Do 
you take that into account when you make such 
suggestions? 

Mark Turley: Very much so. We need to be 
clear that the homelessness legislation that is now 
coming through the system following the two 
recent acts will give homeless people good, strong 
protection so that people, even if they have been 
convicted for behaving antisocially, will not simply 
be disregarded or have their kids taken into care. 
That is often the way in which things have been 
dealt with in the past, with people reappearing on 
the scene at some point years later. The new 
homelessness legislation will at least give 
everyone the right to basic accommodation and 
support. It is in that context that we are able to say 
that, because councils will have a continuing 
responsibility for a household, it is only a question 
of where they live rather than whether or not they 
have a home.  

It is in everyone’s interest that we are able to 
take action more decisively and more quickly and 
that we manage the movement of the family and 
manage the community where the trouble was 
being caused much more effectively by being 
proactive. It is in no one’s interests to wait months 
or years for someone to get evicted and for them 
to disappear temporarily before popping up again 
in another part of the city. We are talking about 
regulated landlords, so we should not have fears 
that the power will be abused.  

Gerry McGloin: I totally agree with that 
approach, and I understand the logic behind it. We 
have recently evicted somebody for antisocial 
behaviour for the second time. We have recently 
evicted somebody from a short Scottish secure 
tenancy. We will have to pick those people up 
again and put them somewhere else, and I 
guarantee that we will be evicting them again in 
another six months, as their behaviour will not 
improve. I do not have a solution, but I do not think 
that we solve anything if we constantly move such 
people around. We have been threatened with 
legal action by someone because we have 
knowingly put somebody who has been found 
guilty of antisocial behaviour into accommodation. 
That did not actually come to anything, because 
the individual concerned moved on of their own 
free will. However, it is almost inevitable that such 
actions will be raised.  

Councils are responsible for picking up such 
people and for giving them support, but support 
does not always work. In one particular instance, 
we have been told where to stick our support. 
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Support workers have had to withdraw from cases 
because of the abuse that they have been getting 
from the people whom they have been trying to 
help. Many of the people I am talking about are 
probably beyond support. There is nothing that we 
can do with them. Under the new homelessness 
legislation, it seems that we will simply have to 
keep shuffling them about. That is no solution for 
anybody. I do not have the answer.  

On the prevention side, where I am working, we 
are trying to take a particular course of action, but 
what we are doing will be thwarting what 
somebody on the other side is trying to do. We are 
in constant conflict with regard to the different 
pieces of legislation that we are working with. It 
would be very helpful if we had a piece of 
legislation that dealt with these issues all the way 
through. I fully understand the need to house 
people, but there must come a stage when we 
have got to wash our hands of them.  

Cathie Craigie: Would you accept the point that 
I think Sheila Gilmore made earlier, that many of 
the solutions to the problems caused through 
antisocial behaviour do not require legislation, but 
require, for example, the introduction of good 
support packages? I accept that the situation is 
difficult. I deal with such difficult cases as a 
constituency MSP. How is the right level of 
support brought in? 

Gerry McGloin: The kind of people we are 
dealing with have had support, but they do not 
want it. They have been in various situations. They 
will have been seen by social workers and 
probation officers, and we will have been trying to 
put in place something to address their antisocial 
behaviour, but they are not interested. They tend 
to take the view that everyone else’s lifestyle is out 
of step, not theirs. The problem is very difficult for 
us. We fully accept the principle that people 
should have adequate accommodation, but we 
also accept the principle that other people should 
not be disturbed, so where can we put them? We 
will have to put them in the housing of last resort—
or whatever it is called in the bill—and we can 
foresee a situation in which we will simply be 
moving folk round on a six-monthly basis. Where 
does that stop? 

Lawrence Hunter: For a small local authority 
such as Clackmannanshire Council, moving such 
people around the community is difficult. Part of 
the problem is that, if an incident happens in a 
particular community and we move the people 
involved elsewhere, we are talking about moving 
them only 2 miles down the road. 

The availability of housing stock is also an issue. 
What type of stock should we move such people 
into? The majority of lets that become available in 
our community are flats, four-in-a-blocks and 
maisonettes. I am sure that, if we had a serious 
case and we chose to move those involved, some 

people might view that as being beneficial, but 
does that move the problem somewhere else? 

Cathie Craigie: My original question was about 
how you would support tenants or residents who 
were experiencing antisocial behaviour and 
wanted to come forward as witnesses. 

Lawrence Hunter: We are highly envious of the 
Dundee families project and, ideally, we would like 
to have such a project in our area, but we do not 
have the resources. A substantial amount of 
money was put into that project and it seems to be 
great. We would like to take on board the idea of 
that project and develop it when we deal with 
some of our more serious cases, but the 
resources are not there.  

You asked how we deal with individuals who 
have alerted us to antisocial behaviour. The use of 
professional witnesses has been mentioned. We 
also use partnership working with the police. If a 
problem has been identified—perhaps by the 
police or the housing office—and the individual 
says that they do not want to take it any further, 
when we get together in our antisocial behaviour 
forum, we sometimes say that we have been 
made aware of a problem and ask whether there 
is something else that we can do in the 
community. We are quite strong on working with 
Clackmannanshire Tenants and Residents 
Federation and, in some areas where there have 
been drug-related problems, tenants and residents 
groups have helped us to gain evidence and to 
work with the police to resolve a problem. 

Our estate management support officers, who 
are out on the ground, are more accepted, 
because they are a more friendly face and they 
are seen to be keeping an eye on the estate. 
Many elderly buddies might be frightened to go to 
the housing officer at the big hoose up the road, 
but they are quite happy to have a wee blether 
with the person who is going around the estate 
and to alert them of problems that have been 
identified. Through the estate management 
support officers, we can take the issue back to our 
antisocial behaviour forum. 

Sheila Gilmore: If people are going to put their 
heads above the parapet, one of the simple things 
that we need to do is always to keep people well 
informed of what is happening. We should give 
them the chance to find out what we are doing. 
Sometimes bringing people together as a group of 
witnesses—not necessarily publicly—to talk 
through what is happening is helpful, because it 
can be useful for people to see that they are not 
alone. Sometimes people can think that they are 
the only ones who are affected. When they realise 
that other people are affected, they can give each 
other support and that can be useful. 

Lisa Simpson: When we have had cases that 
we thought were going to court, we have always 
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brought in the witnesses to speak to the lawyers, 
who go through the whole process, tell them how 
long it could take and allow them to make an 
informed choice about whether they can go 
through with being a witness. Sometimes we just 
have to rely on the housing officer. That is not 
always the best evidence. We at least explain fully 
to people what is going on and, when they receive 
that explanation, some people are quite happy to 
be a witness, because they feel supported in the 
legal process. 

Cathie Craigie: I want to move on to the private 
sector. The bill proposes to give local authorities 
powers to issue antisocial behaviour notices to 
private landlords and to introduce a discretionary 
registration scheme. I would like to go into huge 
detail on that, but unfortunately we do not have 
enough time. What are your views on the bill’s 
proposals? Will you explain as briefly as you can 
the experiences that you have had in dealing with 
antisocial behaviour in the private sector? 

11:45 
Mark Turley: One of the consequences of the 

old homelessness framework under which we still 
work is that a lot of people who are declared 
intentionally homeless because of their antisocial 
behaviour end up in the private rented sector, 
following eviction. Two or three communities in 
Edinburgh are becoming quite distorted because 
they have become a haven for such people. Many 
private landlords would say that they house the 
people that the council has rejected. There is no 
doubt that a more effective approach to managing 
antisocial behaviour is needed in the private 
rented sector.  

In that sense, we support the direction that is 
taken in the bill. However, we are confused about 
how the proposed rent withdrawal arrangements 
will work, and we have made a couple of 
suggestions in our written submission about 
different ways in which that could be handled. We 
have concerns about large-scale registration 
schemes, which we think should be seen more in 
the context of the housing improvement task 
force’s work to address not only antisocial 
behaviour but wider conditions and management 
issues. On a tactical level, we support the 
declaration of areas if it helps us to trace landlords 
whom we would otherwise struggle to trace. 

Lawrence Hunter: On registration areas, we too 
have experienced problems with tracing the 
owners of properties. In a couple of instances, it 
took us months and months to identify who a 
landlord was and who could deal with a case. The 
rents issue certainly causes confusion for us—as 
has been mentioned, some individuals who 
display antisocial behaviour would benefit by not 
paying any rent. 

We should assist private landlords. We would 
support a registration scheme to provide guidance, 
support and training and to help people to become 
good landlords. In Clackmannanshire, we would 
benefit from a good landlord scheme being 
extended throughout the area that is covered by 
the local authority, so that we all work together 
and support one another. Designation of one 
particular area of Clackmannanshire would create 
a ghetto situation—that would worry me, and there 
might be a considerable dip in the house prices for 
owner-occupiers in the area. We must be careful 
about how the scheme is introduced. It should be 
about good management and about local 
authorities working in partnership with private 
landlords, giving them skills and helping them to 
develop and become good landlords. 

There is confusion about the antisocial 
behaviour notice. If we took over the management 
of a particular property, does that mean that we 
would take on board any repairs that relate to the 
tenancy? Where would the funding for that come 
from? What would happen when we hand the 
property back? 

Gerry McGloin: Generally speaking, we 
welcome the proposals, although we have some 
reservations. We have had a situation in which we 
took out an ASBO against a private tenant and the 
landlord refused point blank to do anything about it 
because she needed the rent. She took no action 
because to do so would have meant losing the 
rent. I am not sure whether the bill’s proposal 
regarding stopping the rent would solve that 
problem—it might cause further problems and 
people might act in an antisocial manner to try to 
live rent free. 

We are also concerned that we would have to 
do some fairly extensive investigation to get a 
notice. Although there is provision for us to 
recover our costs, we have doubts about whether 
we would be able to achieve that. We are also not 
clear whether a notice being served on a landlord 
would affect our taking out an ASBO against a 
tenant. Would we have to wait until a landlord had 
not fulfilled the notice’s requirements before we 
could proceed further? 

On the point that Lawrence Hunter made, we too 
are concerned that if a control order is put in 
place, and the rights and responsibilities transfer, 
we could be faced with fairly hefty repair bills. We 
might well find that we almost have to modernise a 
house while an order is in place. How do we 
recover the cost of that? There is mention of a 
£5,000 fine. If that was imposed, some landlords 
would probably disappear. That could happen with 
some properties in our areas, because they are 
not worth £5,000, even in these days of high-value 
properties. Although there is provision for us to 
recover our costs, we fear that in some instances 
that will not be possible. 
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We conservatively estimate that the minimum it 
will cost us even just to get an ASBO is about 
£3,000, between the investigation costs and the 
legal costs of going to court. We expect similar 
costs for carrying out investigations to get the 
various notices. The costs under the bill could be 
quite substantial, and we have reservations about 
whether we could recover the funds. 

The Convener: We are tight for time and 
members have not been able to ask a number of 
questions. The issues are substantial, and we are 
trying to reflect on the different positions of the 
authorities, so we might pursue some questions. I 
hope that you will feel able to respond. We might 
want to examine further what is in the documents. 

I give Mary Scanlon a minute for her question, 
and I give a minute for the response. 

Mary Scanlon: I will take less than a minute. I 
have a question for the Edinburgh team, on part 5 
of the bill and noise nuisance. Your submission 
states that the police already have sufficient 
powers, that work needs to be done to define the 
level of noise that would need to be reached 
before a fixed penalty notice is issued, and that 
there is not enough money. I do not want you to 
go into all the details—perhaps a lot of it could be 
given in writing—but I am minded to lodge an 
amendment to exempt bagpipes. We have been 
given a leaflet that states that a boiling kettle 
makes a 50dB noise. Are you sensitive to 
bagpipes and tolerant of them because, under the 
legislation, all sorts of provisions could apply, for 
example the pipes could be seized. In addition, the 
permitted noise level does not apply, and 
bagpipes cannot be turned down. Is the bill a 
threat to our national musical instrument? 

Sheila Gilmore: Surely it depends whether it is 
causing a nuisance. Playing the bagpipes in a 
residential area or in a block of flats is a noise 
nuisance, just like a hi-fi, but that is my personal 
view. There are places where people can practise 
their bagpipes when they want, but that is not 
necessarily in the flat above my head. 

The Convener: For what it is worth, I was 
disappointed that the coverage of last week’s 
committee did not reflect on the serious matters 
that were raised about what people’s lives are like 
when they deal with antisocial behaviour. It stoked 
up a non-story about a bill that is designed to deal 
with antisocial behaviour, and focused on how 
people use their weapon of choice when they 
decide to annoy people round about them. 

I thank the witnesses for coming along. We 
might pursue some points with you further. That 
session was very useful. I appreciate your time. 

11:53 
Meeting suspended. 

11:59 
On resuming— 

The Convener: I welcome our second panel of 
witnesses. I am pleased that you have been able 
to come and I apologise if it seems that you have 
been hanging about for ever—I do not expect this 
evidence session to go on for so long. From 
Edinburgh youth social inclusion partnership we 
have the director, Sandra Martin, and the youth 
participation co-ordinator, Teresa Young, and from 
Fablevision we have the project co-ordinator, Liz 
Gardner. We are obviously interested in your 
views on the bill, but we are also interested 
generally in your views on the issues that 
prompted the bill’s development. We recognise 
that you will not be au fait with some of the bill’s 
details and that some of the bill is not particularly 
relevant to you. If you feel that our questions stray 
into such areas, please feel free to say so and we 
will move on to a more productive discussion 
around the issues that concern you. 

I will kick off on the issue of the consultation 
process. You will be aware that the Executive 
feels that the consultation was “unprecedented” in 
terms of the number of communities, organisations 
and individuals who took part in it. How effective 
do you think the consultation process was? 
Indeed, underpinning that question is whether you 
believe the problem exists that, in the view of the 
Executive and others, created the need for the bill. 

Sandra Martin (Edinburgh Youth Social 
Inclusion Partnership): There has been wide 
consultation on the bill, but we believe that what is 
missing is consultation with young people. Young 
people have much to say about the Antisocial 
Behaviour etc (Scotland) Bill and have issues 
around it. We consulted young people on the bill, 
but that was a speedy process, given the time 
scale. The young people who got involved in our 
consultation were disappointed that it appeared 
that none of their comments was taken on board. 
In that sense, an opportunity to find out what 
young people think about the bill was missed. 

The Convener: Is there a general view of the 
bill that can be characterised as the view of all 
young people or are there distinct views in that 
community—for example, those of young people 
who feel intimidated by other young people or who 
feel excluded from facilities by other young 
people? 

Sandra Martin: There is a mixture of views. 
There are young people who understand some of 
the issues around antisocial behaviour and who 
believe that the bill should be targeted at those 
who carry out such behaviour. However, there is a 
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strong feeling that the bill seems to take a blanket 
approach to young people. Not all young people 
exhibit antisocial behaviour, but the media and 
others make it appear as if they do. Young people 
as a whole seem to be demonised and held 
responsible for antisocial behaviour, and they 
have an issue with that. 

The Convener: Do you accept that many 
people, including the Executive and MSPs, have 
been at pains to emphasise that young people are 
often themselves the first victims of antisocial 
behaviour and that adults perpetrate much of that 
behaviour? 

Sandra Martin: Yes. 

The Convener: The Communities Committee 
and local communities have expressed that view. 
How do you get that view, rather than the view that 
seems to stigmatise and demonise young people, 
across to young people? 

Sandra Martin: It is about the perception of 
young people as a whole. The media play a huge 
role in that perception because they are quick to 
pick up on examples of bad behaviour but are 
slow to pick up on examples of positive things that 
are happening. For example, many positive things 
are happening with young people in the city of 
Edinburgh. One thing that we have done in that 
area is set up the citizen Y campaign, which is 
about promoting the positive aspects of young 
people, the things that they are involved in and the 
role that they play in their communities. However, 
such positive aspects have been constantly 
overshadowed. In a sense, the message from the 
Executive and the Parliament has been 
overshadowed, too, because the positive aspects 
of young people do not come through. 

Liz Gardiner (Fablevision): Young people are 
a community and an holistic approach towards 
that whole community is needed. I come from the 
cultural sector—the socially engaged cultural 
sector in particular—and we have been hugely 
encouraged by Jack McConnell’s recent 
endorsement of culture being at the core and 
informing everything to do with our communities. 
We certainly feel that culture has a huge part to 
play. Young people must feel part of a culture and 
a community; they should not feel stigmatised and 
have fingers pointed at them. 

Donald Gorrie: You have produced helpful 
written material. Will you give us a summary of 
how you think that your various activities can help 
to prevent or deal with antisocial behaviour, 
especially at an early stage, and to create 
communities where it does not happen? Do you 
think that your projects could be repeated 
elsewhere? 

Liz Gardiner: In the work that Fablevision does 
through the arts and communities association and 

so on, we take a cultural planning approach, which 
is an old approach—Patrick Geddes first talked 
about it at the turn of the 20th century—where 
culture is at the core and informs life, work and 
place. The new modern movement in cultural 
planning has come from Australia, America and 
mainland Europe. The UK is a bit behind the times 
in catching on. That is why Jack McConnell’s 
recent announcements on cultural planning as the 
way forward for Scotland were encouraging.  

There is no doubt that culture surrounds us, but 
cultural processes work at a subliminal level. They 
are holistic; they address the root causes of 
breakdown in communities, rather than take a 
sticking-plaster approach or an approach that 
some people call sticking lipstick on the gorilla—
tarting things up and hoping for the best. A socially 
engaged cultural process will allow people to 
express their points of view and feelings. It will 
impact on the built environment, encourage people 
to work together and tackle antisocial behaviour, 
racism and sectarianism in communities. We feel 
that culture has a huge role to play, and our First 
Minister has endorsed that view recently. 

Donald Gorrie: To some communities, culture 
is a turn-off and involves people in smart suits 
going to the opera. You gave an interesting 
description of some of the things that you did in 
Glasgow. How do you engage communities in 
culture? 

Liz Gardiner: There is a mistaken perception 
that we are talking about access to the high-arts 
agenda. We are talking about people’s right to 
have their own cultural expression endorsed, 
recognised, given a platform and incorporated into 
the fabric of their community.  

In our Royston Road project, we worked in close 
partnership with a local community group to help 
to save a local landmark and create a series of 
community parks. We worked with groups of the 
most difficult and excluded young people, who 
were causing the problems and were responsible 
for the vandalism. You mentioned the media. Even 
though there was a great success story with one 
of the parks in Blackhill and Provanmill, where a 
local group had raised £1.4 million and created a 
wonderful new community resource, there was still 
negative press. It is almost as though bad press is 
the only press allowable for a community such as 
Blackhill and Provanmill. I heard someone mention 
moving people on. There is still a group of young 
people who are taking up residence in one part of 
the park. The Royston Road project’s answer to 
that is to create another project that will target 
those young people. 

The radio project that took place during the 
Royston road project was extremely successful—
DJ-ing skills and radio broadcasting were seen as 
really sexy—so Bolt FM is going to run another 
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broadcasting project with those young people. 
They will interview shopkeepers, the police and 
local residents to exchange ideas and create a 
documentary programme that will be broadcast to 
the community. Ours is an holistic approach, 
which involves young people and enrols them in 
the whole community. 

Donald Gorrie: Do our friends from the 
Edinburgh youth social inclusion partnership want 
to add anything? 

Teresa Young (Edinburgh Youth Social 
Inclusion Partnership): We have been involved 
in a range of work that would interest the 
committee, but perhaps the most obvious example 
is the youth zones project, which aimed to address 
the conflicts that were arising between young 
people who were hanging around in public spaces 
in their communities, adult community members 
and the police, who were constantly being called 
out to move the young people on. 

Our position is that young people have the right 
to access public spaces in their communities, so 
we tried to use a street-based approach to bring 
together a group of young people who would not 
normally use a centre and who were probably a 
wee bit too challenging for the confines of some of 
the community buildings, which were often not 
open anyway. We encouraged the young people 
to identify what they wanted and to design an 
outdoor space. In two of the communities where 
we were working, football facilities and shelters, 
where young people could sit and chat with their 
friends, were provided. 

We took that work forward by working with 
young people and older community members. The 
young people had to consult the older people, both 
on their designs and on the sites for the proposed 
facilities. The project showed us that young people 
and adults have very little contact and there is not 
much of a relationship between the two groups, 
which means that it is easy for perceptions to be 
blown up out of all proportion. In one area where 
we tried to do some cross-generational work, 
members of the residents association did not 
come to a meeting with the young people—even 
though the young people were geared up for them 
to attend. However, when they met the young 
people during the consultation process about the 
youth zones, they said, “Oh, these young people 
are fine. We don’t have a problem with them; they 
can have what they want. Our problem is with the 
young people who hang around at the shops.” 
However, the young people who were involved in 
the project were the same people who had been 
hanging around at the shops. There is a 
misperception about young people and a spectre 
is built up and persists, even when personal 
experience shows that the reality is different. 

In one of the areas, the young people were 
surprised at some of the adults’ positive responses 

to their designs. The work involved a really 
positive input to the community. We found that 
residents associations, for example, would 
sometimes oppose the plans, but in one area we 
organised a community barbecue and when 
residents saw what was going on they were really 
positive about it. We were able to go ahead with 
that particular project. One of the things that we 
learned was how to break down some of the 
barriers between groups of people in the 
community. 

The young people who were involved in the 
youth zones project—they were challenging young 
people—said that the best thing about the project 
was not that they had got a football goal or a 
shelter at the end of it, but that they had done 
something positive for their community for once. 
They did not often have such an opportunity. We 
must develop those opportunities for young people 
who have challenging behaviour and need a lot of 
support but who also have a lot to offer. 

Cathie Craigie: The bill will introduce measures 
that will require local authorities to develop 
strategies for dealing with antisocial behaviour. 
They will be required to consult and involve local 
communities. How do you envisage the 
involvement of your organisations in that process? 
Have they already been involved effectively in the 
development of local antisocial behaviour 
strategies? 

Liz Gardiner: There is a growing awareness 
that partnership working is the key. In Glasgow 
north, for example, the police developed the 
Sighthill festival in response to the dreadful 
problems that asylum seekers were experiencing 
when they settled in that community—of course, 
the Firsat Dag case was a catalyst for change. 
The Sighthill festival has grown teeth and 
momentum, and gathered partners on the way. 
There is a growing acknowledgement that such 
positive strategies as creating an involvement 
process through the arts and having a platform 
where people can come together and express the 
positive is by far the best approach. 

12:15 
Sandra Martin: One of the ways in which we 

have been trying to develop is through working 
closely with the police. The police say that they get 
lots of calls from residents about noise and young 
people hanging around outside their houses. The 
police take a mediation role and work with young 
people and the complainants, bringing them 
together to start a dialogue and consider what the 
issues are. We have found that it helps if young 
people are made aware of some of those issues. 
When they are in the street with their friends, the 
noise level rises and they are not aware of how 
that affects other people. 
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It is about raising young people’s awareness but 
it is also about raising adults’ awareness that 
young people have the right to be in certain 
places. It is concerning to hear constantly about 
adults seeing young people together in groups and 
feeling a level of fear. We have to work to change 
that perception. There is nothing to fear from a lot 
of young people. 

Comments were made earlier about young 
people being victims, and a lot of the time young 
people gather in groups for their own safety. They 
are concerned about their safety when there are 
only two or three of them so they tend to 
congregate in larger groups. 

We have been talking to young people and have 
found that if they believe that they are being 
listened to and that their opinions are taken on 
board, they feel that they are much more part of 
their communities. A lot of the work that we are 
trying to do is about citizenship, involving young 
people and letting them know that they are part of 
their communities, that they belong to them, and 
that they can change their communities for the 
better. Many young people in many areas do not 
like what they see happening in their communities 
and would like to change it. They can do that and 
we are working with them on doing it in 
partnership with adults in the community. 

The Convener: Do you accept that some of that 
dialogue has to be challenging? 

Sandra Martin: Definitely. 

The Convener: What is said to me is not just 
that young people are gathering, but that they are 
drinking and that there is some evidence of under-
age sex, graffiti and smashed bottles. In those 
circumstances, is it legitimate to say to young 
people, or to older people, that the community 
does not accept such behaviour? 

Sandra Martin: Yes. 

The Convener: In some circumstances, when 
the community does not accept that behaviour, we 
have to move beyond the dialogue and identify 
those who do not accept even the opportunity to 
have a dialogue. Some of the fear comes from 
knowing that are consequences to be faced as a 
result of challenging young people’s behaviour, 
such as cars getting smashed up or windows 
being pelted with eggs. I agree with all the positive 
things that you are saying about young people 
needing to feel included and not excluded, but do 
you accept that there has to be a backstop? 

Sandra Martin: Yes. You will find that young 
people say exactly the same things. There is a line 
and there are people who will cross it. Young 
people will cross that line just as people in the 
adult community will cross it, and there are ways 
of dealing with them. However, all adults are not 

targeted in the way that young people are. Young 
people and adults across the board will say that 
there is a point at which different measures have 
to be put in place. 

Liz Gardiner: It is important that those different 
approaches are not seen as soft options. I do not 
believe that anyone is talking about being soft. In 
some cases, leadership and control would have to 
be very hard, but it would have to come from love, 
appreciation and guidance, not from fear or from 
an approach that blacklists and stigmatises 
people. 

The Convener: The experience of the asylum 
seekers in Sighthill is a good example of where a 
bottom line should be drawn. We just say that 
racist abuse and racial harassment of asylum 
seekers is unacceptable, full stop. We then say 
that we will act on it. There should be discussion 
and dialogue, but certain things are still givens.  

Liz Gardiner: Absolutely.  

The Convener: And that can transfer to any 
group in a community that feels under threat.  

Scott Barrie: I turn to the issue of antisocial 
behaviour orders. As you know, the bill proposes a 
reduction in the age limit to 12. What are your 
views on that proposal? 

Sandra Martin: I think that it is shocking to 
reduce the age to include people from the age of 
12. I was at a session the other day at which we 
considered young people and transitions into 
crime. We discussed a longitudinal study that is 
going on in Edinburgh right now into antisocial 
behaviour from the age of 12. It is well known that 
young people’s antisocial behaviour peaks at the 
age of 14, before they start to mature a bit more. 
At 12, there are lots of strategies that can be put in 
place to support and work with young people and 
to look at their behaviour. I do not think that 
placing an antisocial behaviour order on a 12-
year-old actually looks at their behaviour and 
works with them to change that behaviour.  

A witness from an earlier panel said that interim 
ASBOs aim to change behaviour, but I would 
question how that would happen. There needs to 
be a level of support so that people will look at 
their behaviour and challenge it, because some of 
it needs to be challenged. The question is how we 
go about doing that.  

Scott Barrie: So you do not think that 12 is an 
appropriate age but, given that the longitudinal 
study in Edinburgh suggested that 14 was a peak 
age, do you think that 14 would be an appropriate 
age? 

Sandra Martin: For some, it would be. I would 
not say that young people do not exhibit antisocial 
behaviour, but I do not feel that the legislation 
looks at the real issues behind such behaviour or 
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at its causes. To change behaviour in 
communities, you need to look at the causes and 
then work with the causes rather than with the 
symptoms.  

Teresa Young: There is also the issue of young 
people’s vulnerability within their own families. 
Targeting a young person as the cause of the 
problem by taking out an ASBO against them can 
often put them in a precarious position in their own 
family. In Sheila Gilmore’s area, a young 15-year-
old was put out of the house by his mother and 
father, ended up with nowhere to go and would not 
go to the housing authorities because he was not 
16 and feared that he would therefore end up in 
the care system. Unless we provide adequate 
support for families to enable them to work with 
young people—and a support system for the 
young people, too—we run the risk of increasing 
the vulnerability of young people to the detriment 
of the community as a whole.  

Scott Barrie: Do you accept that the proposed 
legislation is only part of a strategy, or strategies, 
to deal with antisocial behaviour? ASBOs are 
clearly a legislative tool, but other things have to 
be put in place as well. The Executive has made it 
quite clear in the explanatory notes that its 
proposal should not be seen only as a purely 
prescriptive legislative means to tackle the issue. 
As Councillor Gilmore said, it made a difference in 
her ward when a young person turned 16 
because, at that age, there were opportunities to 
use legislative tools that had presumably been 
denied the previous year. In her opinion, that 
made quite a difference. Do you accept that, in a 
very small minority of cases, we need the extra 
powers to tackle the issue? 

Teresa Young: That is possible. It is a difficult 
situation. I know the young people involved in that 
area and my argument would be that support at an 
earlier stage would be more effective and would 
have quicker results than waiting to get an interim 
ASBO against them when they turn 16. 

It is not always clear in the bill how the support 
and prevention strategies will dovetail with the 
enforcement side of things. The argument was 
made earlier in the meeting that it is not possible 
to legislate for prevention and support, but we do 
that in other areas of public policy and I do not see 
why we could not do so in this case. 

The Convener: In the example that you gave of 
the 15-year-old, did that experience not bring out 
into the open what I presume had been a private 
problem—that this young person’s parents were 
prepared to abandon him? The discussion with the 
family about an antisocial behaviour order would 
have triggered a discussion about the reluctance 
of the family to support their child. You could then 
have done something about that. Without that 
trigger the matter would not have been addressed 

and the problems faced by the young person 
would have been left in the air. 

Teresa Young: Prior to the young person’s 
turning 16, the people who knew about the 
problem were the youth workers who were out 
doing street-based work. There was no earlier 
intervention when we were aware of the issue and 
were saying that a number of problems associated 
with that particular young person related to the fact 
that he was homeless. 

The Convener: When a young person is fragile 
and vulnerable inside a family, if something acts 
as a trigger to make that public, does that not 
mean that they are more protected than if it does 
not come out into the open that the child is not 
being supported in their own home? 

Teresa Young: I understand what you are 
saying. However, I am trying to get the point 
across that the time delay in waiting for the person 
to turn 16 to trigger action means that they are left 
vulnerable in the interim. 

Patrick Harvie: I will talk about the dispersal of 
groups. You will be aware that the bill gives senior 
police officers the power to negotiate with councils 
to designate a specific area where any groups can 
be dispersed. What is your opinion of that power? 
What effect would it have? Would it be a useful 
tool in the toolbox, as it is described, for tackling 
antisocial behaviour? Will you respond to a 
suggestion that has been made about linking that 
power to the availability of alternative provision? It 
has been suggested that, in designating an area, 
police and local authorities would have to show 
that there is an alternative. 

Liz Gardiner: Fablevision’s experience in the 
Royston Road project is that one group of young 
people have been and are being constantly moved 
on. They have been moved to the shops, and from 
the shops they have been moved back to the park, 
and so on. It is a constant round of being moved 
on—it almost became a game and the young 
people enjoyed baiting the police. 

The answer to the problem from the Royston 
Road project’s point of view was to create a 
detached youth work project, which has worked 
with the young people to design a shelter for 
themselves and create a radio broadcast that 
would feature a documentary programme in which 
they interview the shopkeepers who move them 
on and the local residents who do not like them 
hanging about. We have created a project out of 
which we hope something will come, so watch this 
space. I can report back to the committee next 
summer. 

Sandra Martin: My understanding is that the 
police currently have powers to move groups of 
people on, but such action just stigmatises young 
people—they have no space within their 
communities. 
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The way in which communities are evolving 
means that there is limited public space because 
of housing and so on and there are no designated 
areas for young people. Even for the younger 
ones there is limited park space and there are 
limited areas where they can play. There are signs 
up that say, “No football”, “No ball games” and so 
on. Where can young people go? Not all young 
people access youth provision—that is a choice 
that they have. It is difficult for some youth 
provision to deal with the number of young people 
that we are talking about. We heard from Sheila 
Gilmore about the aggravation that can be caused 
when young people come out of a school disco. 
Where is young people’s space within their 
communities? 

Patrick Harvie: One argument in favour of the 
measure—I will not discuss how strong I think it 
is—is that publicising an area and demonstrating 
clearly to the public that it is a hot spot and that 
there is a problem would, in itself and before any 
groups were dispersed, be an effective measure. 
What is your response to that? 

12:30 
Liz Gardiner: I worry that such publicity could 

stigmatise an area. As Sandra Martin suggested, 
cultural planning is required. In considering service 
provision, we have to work with young people and 
the rest of the community and involve them in the 
process of designing their communities. 

Teresa Young: In the four communities in which 
we have worked—and throughout Edinburgh—
young people are increasingly being designed out 
of their communities. Open spaces where young 
people once played are sold off for housing. For 
example, that happened to a BMX track in one of 
the communities in which we worked. In other 
areas, when new schools have been built under 
public-private partnerships, open play spaces 
have been transferred to the builder to build 
housing as part of the exchange. The space to 
which young people have access to be out in 
public is ever decreasing. 

We have done a lot of work with community 
police officers, who have told us that they already 
have the requisite power to move on young people 
who are in groups and doing something wrong. 
They can take further action if it is required. Police 
officers do not need new legislation to do that, but 
they feel that legislation that they will be pressured 
into applying will have a detrimental effect on their 
relationships with young people in the community. 
Many of the community officers with whom we 
have worked get on well with young people in the 
area. The officers and young people know each 
other by name and have positive relationships. 
When the community officer speaks to young 
people about a complaint, they respond positively, 

but when operational officers in cars come along, 
simply wind down the window and say, “Come on, 
move”, the young people say, “Why? We’re not 
doing anything.” Often, they are not doing 
anything. 

The issue is how we should approach the 
policing of young people. In one area, a civic 
square was redeveloped and the young people 
were hanging out there—they bought chips and 
juice from the local chippie. Once people had had 
enough of that, they called the police to move 
them on. It makes me wonder what our definition 
of the term “civic” is, if young people cannot be 
present in a civic square. Businesses are prepared 
to take young people’s money and keep them 
around while they are spending it, but as soon as 
they have spent it all, they are sent down the road 
and dispersed. 

Patrick Harvie: The bill makes it clear that the 
power to disperse a group can be used if distress 
or alarm is caused by a group’s presence, as well 
as by its behaviour. I assume that you would give 
a similar response to that point. 

Teresa Young: In the area that Sheila Gilmore 
talked about this morning, young people hang 
around outside the shops and the area has been 
identified as one that would be designated. Many 
people complained about that. For example, 
residents who do not live near the shops want the 
problem left there so that it does not move to their 
area. I spoke to one frail, elderly lady who said 
that the issue is not only about young people, but 
that people of her generation have forgotten how 
to talk to young people. She said that when she 
goes to the shops, anybody could knock her over, 
but she asks the young people to help her and 
they always respond well. Someone takes her arm 
and walks her into the shop through the group and 
she never has a problem with them. A reciprocal 
relationship is involved. I would never dismiss 
people’s fears and perceptions, but there are 
different ways of working with them, rather than 
simply prioritising the fears of one group over 
those of another. 

Patrick Harvie: I have one more question for 
the Edinburgh youth SIP. Your website notes that 
acceptable behaviour contracts 
“are not being used to tackle truly anti-social behaviour but 
rather targeting young people who are meeting up on the 
streets.” 

Will you elaborate on that? 

Teresa Young: The experience comes from 
street-based work that we have carried out in one 
area. We found that, where police officers knew 
young people and knew their names, it was easy 
to get the information that is required to send out 
letters to call people into the housing office and to 
start with acceptable behaviour contracts and 
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perhaps move on from that, if necessary. 
However, where other young people who were 
more involved in antisocial behaviour were not 
known, or had no fixed abode, it was difficult to 
target them. We found that the police were 
adopting blanket measures to send out a particular 
message, but were not considering the behaviour 
of particular individuals or groups. 

Mary Scanlon: I want to ask the Edinburgh 
youth social inclusion partnership, in particular, 
about parenting orders. The bill proposes to 
introduce powers in cases where parents have 
been made aware of their children’s behaviour but 
have not complied voluntarily. Is the offering of 
counselling and guidance only once sufficient? 
You will have heard the comments of Gerry 
McGloin from Fife. What are your views on the 
proposals? Have you undertaken any work to help 
to support parents? 

Sandra Martin: I have spoken to a lot of 
parents. Before doing my present job, I worked in 
north Edinburgh, where lots of issues of antisocial 
behaviour arose and where there were some 
really challenging young people. In one case 
involving a group of nine young men, I spoke to all 
the parents and all of them said that they needed 
help and support. We are open to anything that 
the Parliament can offer us, because, when we 
look around, we find very little support for parents 
to help—in that case, with the behaviour of their 
sons. We tried to work with that group of young 
men and their parents. 

Parenting orders are fine if parents can access 
support. I have read recently that, in England, 
where there are parenting orders, the support is 
not available. People have to wait perhaps six or 
nine months to get help. In general, more work 
should be done with parents to help them to 
support their sons or daughters. That would have 
a great impact. I am not sure how parenting orders 
would be enforced—or whether they should be 
enforced. Parents should be able voluntarily to 
seek support, if that support is in place. 

Mary Scanlon: When we visited Sheila 
Gilmore’s ward, we were made aware of a 
specific, well-structured course on parenting skills. 
A single parent told us how she had benefited 
from the course. Her child was very young, so the 
course could be seen as a preventive measure. 
Are you familiar with that course of counselling 
and support? 

Sandra Martin: No, I am not. 

The Convener: Are you anxious about the 
compulsion element of parenting orders? In my 
area, a social worker said to me that some cases 
are huv-taes, as we would say in the west of 
Scotland. If you make someone come to the table, 
you can then be supportive. That element of 

compulsion can be positive, particularly for 
youngsters who need their parents to be involved. 

Sandra Martin: I am a bit concerned about 
compulsion. When people are ordered to do 
something and told that they have to change, that 
is very different from when they really want to do 
something and are prepared to change. People 
have different perceptions of authority and some 
people want to avoid it. I think that it was Sheila 
Gilmore who spoke about people not answering 
their doors. There should be ways of doing things 
that do not involve clashes with authority. It is 
better if things can be done voluntarily, when 
parents are at the point of agreeing. I have found 
from speaking to parents that many of them are at 
that point. 

The Convener: Some parents are not at that 
point, however. How, in those circumstances, is it 
reasonable to use that provision? 

Sandra Martin: There are indeed some parents 
who are not at that point and I am not sure how 
effective it is if they are ordered to do something—
that is the point that I was trying to make.  

Cathie Craigie: The bill proposes the extension 
of electronic monitoring of offenders under the age 
of 16, through either a restriction of liberty order or 
remote monitoring, which would be arranged 
through the children’s panel. What are your views 
on the use of such sanctions? 

Sandra Martin: If young people are to be 
monitored in that way, there must be a link with 
the parents. If the parents are having difficulties 
coping with their child’s behaviour, tagging will not 
change that at all. It might make the young 
person’s whereabouts known, but it does not 
tackle the cause of the child’s behaviour. More 
work needs to be done on the issues around the 
causes of the young person’s offending behaviour.  

Cathie Craigie: Do you view tagging as 
preferable to a child being sent to a young 
offenders institution? 

Sandra Martin: The Scottish children’s hearings 
system is excellent, but it is under-resourced. If 
more resources were put into the children’s 
hearings system in order to find ways of working 
with the children who come before it and to 
consider more effective interventions, that would 
have more of an impact.  

Liz Gardiner: There is evidence from sample 
projects. In Clydebank, for example, joint work 
between the police and social work departments 
identified young people at risk of developing 
antisocial and criminal behaviour. The young 
people were encouraged to participate in arts 
schemes and cultural programmes over the 
summer and Easter holidays. Such programmes 
have been monitored in England and there has 
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been a proven and marked reduction in crime 
rates. Interventions can work. 

The Convener: Could both methods be used? 
Liz Gardiner: Yes. 
The Convener: One does not preclude the 

other.  
Liz Gardiner: No, and I would say that there is 

no point in having one without the other. We need 
an holistic approach.  

Teresa Young: A number of concerns about the 
human rights issues around tagging under-16s 
have been voiced. When we spoke to young 
people, no one was keen on under-16s being 
electronically tagged. They said that, if that is how 
things are and we have to start electronically 
tagging people, the world has gone mad. That 
reflects on society in a very particular way, as well 
as on our ability to approach the issues and deal 
with them constructively.  

The Convener: Would you be opposed to 
tagging orders full stop on human rights grounds? 

Teresa Young: For under-16s, yes.  

The Convener: What is the distinction? If 
tagging is an infringement of a human right, is the 
fact that the person is under 16 the most important 
factor? Do you have the same concern with regard 
to 16 to 18-year-olds or to older people? 

Teresa Young: I would doubt the efficacy of 
tagging in relation to older people, to be honest. 
As far as younger children are concerned, the 
human rights issue is more relevant. Given the 
age of criminal responsibility in Scotland, the 
matter is a difficult one, but I would disagree with 
the use of tagging for under-16s. Once someone 
is in the adult criminal justice system, it is 
appropriate to have various sanctions that are 
different from the ones in the juvenile justice 
system.  

Cathie Craigie: Is that your view or the view of 
your organisation as a whole? You have said that 
the world is going mad if we are proposing 
tagging, but would you not view tagging, together 
with a support package of the type that Liz 
Gardiner might offer, as preferable to sending a 
young person to Polmont young offenders 
institution, for example? 

Teresa Young: I am very much reflecting the 
views of the young people in the consultation, who 
believed that those under the age of 16 should not 
be tagged under any circumstances. I think that 
Sandra Martin would be in a better position to 
comment on the organisation’s position, but I 
would say that we should emphasise the support 
aspects and ensure that services are in place to 
prevent things from reaching that stage instead of 
simply closing the stable door after the horse has 
bolted. 

12:45 
Cathie Craigie: We are talking about what is 

perhaps a very small minority of people who have 
been through those support mechanisms and 
have been found guilty of a criminal offence. 

Patrick Harvie: I want to ask two very quick 
questions. First, do you agree that the proposals 
have implications not only for human rights but for 
the United Nations Convention on the Rights of 
the Child and some elements of Scots law? 
Secondly, I have not heard much about whether 
you feel that the tool would be effective. After all, 
many people argue that young people who are 
tagged either would not take the matter seriously 
or would have fun abusing the system. 

Sandra Martin: I am concerned that, in the few 
extreme cases that we are talking about, the fact 
that those young people have been tagged gives 
them some kudos within their peer group. 

The Convener: Are you opposed to young 
people ending up in secure units or do you feel 
that it is better for them to go into a secure unit 
than to be tagged? 

Sandra Martin: No, I do not think that it is better 
for them to go into secure units. However, other 
forms of intervention can be introduced to deal 
with the problem. I do not really see what can be 
achieved by tagging, which I do not think changes 
a young person’s behaviour. 

The Convener: A young person under 16—or, 
for that matter, an adult, although I want to 
concentrate on the under-16s—might constantly 
go to a particular area and persistently harass the 
neighbours simply by standing there. For example, 
there might be evidence that things have been 
thrown, although no one has seen that young 
person do anything. Indeed, it might be clear that 
the young person is a catalyst for incidents of 
antisocial behaviour by other young people in the 
area, which might lead to people not feeling able 
to come out of their houses or for people in a 
community being intimidated. In such extreme 
circumstances, could it be argued that 
electronically tagging that young person would 
mean that he or she could not go to that area, 
which would deal with the problem that they are 
acting as a catalyst for the behaviour of the other 
young people about them? 

Sandra Martin: I know of a young person who 
had reached that point and refused to move from 
an area. However, they had some mental health 
issues. If those issues had been dealt with, that 
person’s behaviour would have changed. Tagging 
them will simply make them move to a different 
area. 

The Convener: I absolutely agree that some 
youngsters who display such behaviour have 
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mental health problems, suffer from distressing 
circumstances and have families who prefer to 
medicalise problems instead of confronting their 
causes. However, if we peel away all those 
factors, we are left with a youngster who, for 
whatever reason, will intimidate everyone around 
them, target particular families and generate 
disorder. Would it be reasonable in those 
circumstances to use a tag instead of removing 
the youngster entirely from a community and 
putting them in a secure unit? 

Sandra Martin: I still believe that tagging a 
youngster to ensure that they do not enter a 
particular area will simply move the problem to 
another area. The issue is the young person’s 
behaviour. The tag will not address that problem. It 
might stop the young person carrying out such 
behaviour in that area, but it will not change 
things. As I said, it will simply move the problem 
on. 

Elaine Smith: I have a question about equal 
opportunities, which perhaps follows on from that 
discussion. Many concerns have been raised 
about equal opportunities in relation to the bill. 
One is that children with special needs could be 
subject to ASBOs because of their behaviour. In a 
briefing, the National Autistic Society raises 
questions about the definition of antisocial 
behaviour, which it feels is 
“open to interpretation and would mean that enforcement of 
the Bill would be … inconsistent. It would also mean that 
those behaviours displayed by people with autistic 
spectrum disorders … could be interpreted as being anti-
social and criminal.” 

The National Autistic Society  
“would like to see the definition used in the Bill amended to 
reflect intent in anti-social behaviour.” 

However, when we took evidence from the 
Scottish Executive, we were told that the 
Executive is confident that the bill will not 
discriminate against any particular groups. Do you 
have any views on the bill’s provisions in relation 
to equal opportunities? 

Teresa Young: The definition’s wideness and 
reliance on perception means that it is open to 
differential implementation in different areas and to 
subjective analyses of behaviours. Some of the 
young people with whom we work who have 
disabilities and mental health issues would be 
seen to be antisocial by people who do not know 
them, their background or anything about them. 
Their behaviour might be regarded as 
unacceptable and they might be regarded as 
causing a nuisance. None of that is clearly defined 
in the bill. 

There could be discrimination not only as a 
result of mental health or disability issues, but 
because of differential responses to the behaviour 

of ethnic minorities, for example. The young 
people with whom we worked through the 
reaching out programme said that certain things 
about the way that they look, how they gather and 
where they gather may make them open to a 
harsher enforcement of the legislation than would 
be the case with other young people. That is a 
concern. It is not clear to me where the bill 
addresses those issues. I cannot see how such 
situations will be prevented in practice. 

Elaine Smith: Should the committee take up 
those issues with the Executive? 

Teresa Young: Yes. 

The Convener: Thank you. We thought that this 
session would be shorter, but once again we could 
have gone on a great deal longer. I appreciate 
your time. If we had had longer, we would have 
had an interesting dialogue about a whole range of 
issues. We are grateful for the background papers, 
which have given us the context of what you are 
trying to do. If you wish to pursue points with us 
because, for example, you did not get the 
opportunity to raise them, feel free to do so. 
Indeed, we may get back to you with further 
questions. 

12:52 
Meeting continued in private until 12:55. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM CITY OF EDINBURGH COUNCIL 

Carol Munro and Betty Watson were speaking on behalf of the community in Broomhouse, 
Edinburgh. 
 
They have significant concerns about the groups of youths hanging around their estate. The 
community has experienced crime mainly caused by youths from within the estate who live with 
parents who have little or no parental control. They feel that the local organisations such as 
Housing and the Police work hard in the area but any action that is taken by these organisations 
does not seem to stop the behaviour of the under 16s who repeatedly offend. 
 
While the community would welcome added measures to strengthen the police powers they feel 
that is inadequate to strengthen one aspect of enforcement without looking at the system after the 
child has been charged. It is the communities experience that the children have little regard for the 
children’s reporter and that the system has no teeth. It was felt that the Police do move on small 
groups of youths at present but the children return as soon as the Police leave the area. An 
exclusion zone if too small would not remove the problem from the community and it is doubtful if 
the police have the resources to enforce the exclusion area. 
 
Where charges are brought against youths over 16 the community is angry over the time a case 
takes to reach court and the original offending frequently continues. The community’s perception is 
the problem has not been dealt with and the witnesses become frustrated and despondent. 
 
City of Edinburgh Council 
February 2004 
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7 January 2004 (1st meeting, Session 2 (2004)) 
 

WRITTEN EVIDENCE FROM YOUTHLINK SCOTLAND 

Report to the East Lothian Strategic Youth Justice Group 

East Lothian Youth Disorder/ Youth Justice Framework. 

National Context. 
The Scottish Executive places youth justice issues at the very top of its policy priorities. The 
Partnership Agreement (May 2003) contains “a commitment not just to investment but also to 
reform – to cut through bureaucracy, simplify funding and ensure services are flexible and focused 
on the needs of children, young people and their families……. We will combat anti-social 
behaviour, particularly by a minority of young people”. The First Minister has identified himself 
personally with this issue, and in the last 6 months there has been a flurry of Executive 
consultations and initiatives on the general theme of youth offending/ anti-social behaviour  
 
Most recently, (November 2003) Audit Scotland published Dealing with Offending by Young 
People: a follow-up report which according to its authors “identified a number of ways in which the 
system is failing some children who offend and calls for urgent action by councils, police and the 
Scottish Executive.” The report makes 38 recommendations for action by the Executive, local 
authorities, Police, Children’s Reporters, Crown Office and Procurator Fiscal Service. 
 
Local Context 
The creation of a single department of Education & Children’s Services will place renewed focus on 
the needs of children - as does the Children’s Services Plan. 
 
Politically, there will be elected member input from the Community Safety Forum, and the 
Education & Children’s Services PPRP, both of which will receive progress reports. 
 
As with public perceptions of crime generally, fear of youth disorder can be out of all proportion to 
the extent of the actual problem; 180 young people under 16 were charged with an offence in 2002, 
this equates to less than 2% of all children aged 8-15; yet the 2000 survey of the East Lothian 
Citizens Panel found 40% of respondents reporting “young folk hanging about street corners” as a 
problem in their neighbourhood. The framework is perhaps weak in communications generally, and 
needs to be bolstered. Under Public Performance Reporting guidance, individual partner agencies 
may have to review communications opportunities. 
 
Framework 
The attached framework details various projects and initiatives on youth justice/ disorder in East 
Lothian. The framework is designed to provide clarity in mapping out 
Both the proactive and reactive nature of the overall service 
How each initiative contributes to national and local policies and strategies 
The complementary nature of the various activities, each addressing a different aspect of youth 
disorder. This ensures “joined up” service delivery, and avoids clients being lost in the system. 
The respective roles of each of the many agencies involved. No single agency has responsibility for 
this issue. Effective partnership working is at the heart of the framework. 
The inter-connectivity of the initiatives and the need for clear communications between the 
agencies. 
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Recommendation 
It is recommended that the Strategic Youth Justice Group adopt this framework as the basis for 
directing and developing youth disorder and youth justice work within East Lothian. 
 
East Lothian Council 
Department Of Education and Children’s Services 
Youth Justice Team 
November 2003 
 
Mike Rodger   Brian Duncan 
Youth Justice Manager  Policy Development Manager 
December 2003 
 
East Lothian Youth Disorder/ Youth Justice Framework. November 2003 

 Initiative Partnership Funding Stream Relevant Policies/ 
Strategies 

Early 
Identification 
 
(Stage 1 of 
staged 
assessment and 
intervention) 

‘Making the 
Difference’ 
Early identification 
of young people 
causing disorder 
by front line Police 
Officers. 
Details stored of 
ring leaders on 
Police Intelligence 
Computer 
Information on 
where to obtain a 
range of youth 
information given 
to young person. 
Information passed 
to JLO for 
monitoring 
Decisions made on 
further action for 
‘persistent’ cases 

Lothian & 
Borders Police 
Youth Justice 
Team  

Lothian & 
Borders Police 

Social Justice 
Milestone 26 
-Reducing crime 
rates in 
disadvantaged 
areas 
Social Justice 
Milestone 23 
-Reducing the fear 
of crime among 
older people 
East Lothian 
Labour Manifesto 
2003. 
-Support an 
increase in 
Community 
Policing 
recognising the 
important part that 
they play in 
creating a better 
local environment. 
-Prepare a brief 
and action plan on 
the greatest area 
of need for 
teenage activities 

Preventative 
 
(Stage 2-3 of 
staged 
assessment and 
intervention) 

Identification of 
young people who 
are ‘in conflict with 
authority’ 
Targeted 1:1 work 
with young person 
Involving 
parents/carers 
Groupwork using 
Bridge Motorcycle 
Project 
Cases followed up 
after 6 months to 
gauge 
effectiveness of 

Youth Justice 
Team 
Wider Education 
& Children’s 
Dept 
Lothian & 
Borders Police 

Youth Justice 
Team 
Scottish 
Executive Youth 
Crime 
prevention Fund

East Lothian 
Children’s 
Services Plan 
2002-2004- 
-Develop broader 
corporate strategy 
for preventative 
work 
-Support to 
parents of young 
offenders or ‘at 
risk’ young people 
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intervention 
 
 
 
 
 

 
(Stage 1 of 
staged 
assessment and 
intervention) 

Outreach work 
within greater 
Musselburgh area 
using Community 
safety Forum funds 
to give extra hours 
to existing youth 
work provision for 
outreach work to 
identify and target 
young people on 
the street and 
encourage them to 
use youth provision 

Community 
Development 
Wider Education 
& Children’s 
Dept 
Social and 
Community 
Services 
Community 
Safety Forum 
Youth Justice 
Team 
Lothian and 
Borders Police 

Community 
Safety Forum 

East Lothian 
Labour Manifesto 
2003. 
Prepare a brief 
and action plan on 
the greatest area 
of need for 
teenage activities 
East Lothian 
Children’s 
Services Plan 
2002-2004 
-Develop broader 
corporate strategy 
for preventative 
work 
-Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
Milestones (2002) 
Milestone 23 – 
reducing the fear 
of crime among 
older people  
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas  

 
(Stage 1 of 
staged 
assessment and 
intervention) 

(Proposed) 
Community 
Support Officers 
throughout the east 
of East Lothian 
targeting incidents 
of anti social 
behaviour within 
communities . 
CSOs will link 
between key 
members of the 
communities to 
ensure that an 
active partnership 
is formed. 

Housing 
Services 
Youth Justice 
Team 
Social and 
Community 
Services 
Lothian and 
Borders Police 
Wider Education 
& Children’s 
Dept 

Building Strong, 
Safe and 
Attractive 
Communities 
(Scottish Exec) 

East Lothian 
Labour Manifesto 
2003. 
-Prepare a brief 
action plan on the 
greatest area of 
need for teenage 
activities 
East Lothian 
Children’s 
Services Plan 
2002-2004 
-Develop broader 
corporate strategy 
for preventative 
work 
Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
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Milestones (2002 
Milestone 23 – 
reducing the fear 
of crime among 
older people 
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas 

 
 
(Stage 1 of 
staged 
assessment and 
intervention) 

Active Steps – 
NOF funded 
opportunities using 
sport to divert 
young people from: 
 
Offending 
Truanting 
Exclusion 
 
Cases followed up 
after 6 months to 
gauge 
effectiveness of 
intervention 

Youth Justice 
Team 
Wider Education 
& Children’s 
Dept 
Lothian & 
Borders Police 
Various 
voluntary 
organisations 

New 
Opportunities 
for PE & Sport – 
New 
Opportunities 
Fund 

East Lothian 
Children’s 
Services Plan 
2002-2004 
-Increase physical 
activity and levels 
of participation 
among young 
people of East 
Lothian 
-Increase 
opportunities for 
sport, recreation 
and leisure 
activities outwith 
school hours 
-Reduce the 
number of children 
looked after away 
from home 
-Develop broader 
corporate strategy 
for preventative 
work 
-Increase levels of 
participation 
among young 
people in East 
Lothian 
-Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
Milestones (2002 
Milestone 10 – 
Reducing by a 
third the number of 
days lost every 
year through 
exclusion from 
school and truancy 
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas 

Working with 
young people 

Three stage Police 
Warning system, 

Lothian & 
Borders Police 

Lothian & 
Borders Police 

East Lothian 
Labour Manifesto 
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who have 
offended. 
 
(Stage 3 of 
staged 
assessment and 
intervention) 

administered by 
Police Juvenile 
Liaison Officer 
identifying and 
delivering Police 
warnings to first 
and second time 
offenders 
Warning by letter 
Face to face 
warning in Police 
Station along with 
parent/carer.  
Third offence 
passed to 
Children’s Reporter 
for discussion on 
further action 
including diversion 
work 
 
Cases followed up 
after 6 months to 
gauge 
effectiveness of 
intervention 
 
 
 
 
 
 
 
 
 
 
 
 
 

Children’s 
Reporter 
Youth Justice 
Team 
Social Work & 
Housing 
Education & 
Community 
Services 

2003. 
-We will work with 
others to improve 
the delivery of 
justice by arguing 
for timely efficient 
and effective 
investigation and 
prosecution of 
crime. 
-Secure public 
confidence, 
including that of 
ethnic minorities, 
in the prosecution 
system – making 
the justice system 
more accessible 
and more 
responsive 
East Lothian 
Children’s 
Services Plan 
2002-2004 
-Reduce the 
number of children 
looked after away 
from home 
-Develop broader 
corporate strategy 
for preventative 
work 
-Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
Milestones (2002) 
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas 

 
(Stage 4 of 
staged 
assessment and 
intervention) 

1:1 and Group 
Programmes for 
young people who 
have been referred 
to Breaking the 
Cycle on an 
offending basis 
 
Restorative Justice 
used as an overall 
principle 
Mediation and 
reparation  
Victim involvement 
where possible 
Restorative 

Youth Justice 
Team 
Children’s 
Reporter 
Procurator Fiscal 
Criminal Justice 
Team 
Social Work & 
Housing 
Lothian & 
Borders Police 
Education & 
Community 
Services 

Youth Justice 
Team funding 

East Lothian 
Labour Manifesto 
2003. 
-We will work with 
others to improve 
the delivery of 
justice by arguing 
for timely efficient 
and effective 
investigation and 
prosecution of 
crime. 
-Secure public 
confidence, 
including that of 
ethnic minorities, 
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conferences held 
to involve all those 
affected by the 
offence where 
possible. 
Offending 
Behaviour 
Programmes 
offered including 
Anger 
management 
Social skills 
Community 
support 
Victim’s 
perspective 
Actions & 
Consequences 
 
Cases followed up 
after 6 months to 
gauge 
effectiveness of 
intervention 
 
 
 
 
 

in the prosecution 
system – making 
the justice system 
more accessible 
and more 
responsive. 
East Lothian 
Children’s 
Services Plan 
2002-2004 
-Reduce the 
number of children 
looked after away 
from home 
-Develop broader 
corporate strategy 
for preventative 
work 
- Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
Milestones (2002) 
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas 

 
(Stage5 of 
staged 
assessment and 
intervention) 

Fast Track 
Children’s Hearing 
Initiative -Targeting 
young people who 
have been 
identified as 
persistent 
offenders and 
require quick and 
comprehensive 
support to reduce 
their opportunities 
for further 
offending and to 
increase their 
opportunities to 
reintegrate into 
local communities 
 
A range of 
specialist inputs 
are accessed 
including 
Specialist 
assessment 
Mentoring 
Dedicated fast-
track social worker 
Access to 
specialised carers 

Youth Justice 
Team 
Children’s 
Reporter 
Social Work & 
Housing 
Education & 
Community 
Services 
Lothian & 
Borders Police 
Various 
voluntary and 
health 
organisations in 
a support role 

Scottish 
Executive- Fast 
Track Children’s 
Hearing Pilot 

East Lothian 
Labour Manifesto 
2003. 
-We will work with 
others to improve 
the delivery of 
justice by arguing 
for timely efficient 
and effective 
investigation and 
prosecution of 
crime. 
-Secure public 
confidence, 
including that of 
ethnic minorities, 
in the prosecution 
system – making 
the justice system 
more accessible 
and more 
responsive. 
 
East Lothian 
Children’s 
Services Plan 
2002-2004 
-Reduce the 
number of children 
looked after away 
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1:1 programme via 
the Bridge Centre 
Motorcycle project 
Specialist health 
assessment and 
care 
Funds to purchase 
specialist services 
for individual young 
people 

from home 
-Develop broader 
corporate strategy 
for preventative 
work 
- Reduce Youth 
Crime, increase 
community safety 
Scottish 
Executive’s 29 
Social Justice 
Milestones (2002) 
Milestone 26 – 
Reducing crime 
rates in 
disadvantaged 
areas 

 
 
Please find attached the following: 
 
1. A flow chart outlining the process of transitional support 
 
2. A YouthLink Scotland background paper for a recent meeting of the Community Learning and 
Development Managers 
 
3. A background paper from Glasgow City Council about the council's role in providing transitional 
support. 
 
I hope you find this information helpful 
 
Robert McGeachy 
Senior Development Officer (Policy & Parliamentary) 
YouthLink Scotland 
5 January 2004 
 
Flow chart outlining the process of transitional support 

 
 Admission to Polmont  

   

 more than 3 months  
 to serve  

   

 Induction to Outlet  
 & Transitional support awareness  

   

 Individual interview in  
 LINKS centre  

   
less than 4 yrs sentence  more than 4 yrs sentence 

   

Short Term Offender Needs  Sentence Management 
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Assessment  process 

   

Community Integration  Final Action Plan 
Plan   

   
 Referral for  
 transitional support  

   

 Outlet to file by lib date  

   

 Referral "LIVE" 3 months  
 prior to liberation  

   

 Outlet contacts  
 local authority  

   

 Initial contact visit from  
 Community Link Worker (CLW)  

   

 Young person and CLW  
 build relationship  

   

 Release into the community  

   

 young person  
 supported by CLW  

   

 CLW feedback to Outlet  

   
 Review Outcomes  

 
YouthLink Scotland background paper for a recent meeting of the Community Learning and 
Development Managers 

Briefing paper for CLDMS on transition support for young men leaving custody from 
Polmont YOI 

YouthLink Scotland works closely with young offenders in Polmont Young Offenders’ Institution 
through its Outlet Youth Centre. Polmont Young Offenders’ Institution houses young people aged 
16-21 years convicted by the courts to serve custodial sentences. Polmont has the capacity to 
accommodate 655 young people. Within Polmont various external agencies provide a wide range 
of services for young people. The youth work services provided by YouthLink Scotland form a key 
part of the service delivery structure within Polmont. 
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YouthLink Scotland’s OutLet Youth Centre is working with Polmont Young Offenders’ Institution to 
develop transitional support for young offenders leaving Polmont. This support is provided through 
community link workers from local youth work organisations drawing upon their local knowledge 
and understanding of the young people’s individual needs and circumstances. 
 
The work has been piloted by Glasgow City Council and Inverclyde Council over the past year. 
Both authorities have a named co-ordinator who deals with the YouthLink staff based at Polmont 
and who identify the youth worker (either in the authority or in another agency) who will work with 
the young person. The commitment during the pilot was up to an hour’s contact per week over a 
six-month period. The senior community learning worker co-ordinating this work in Glasgow would 
be keen to come to the meeting on 18th December to share their experience if this would be useful. 
 
We would like to work with CLDMS to explore the possibility of rolling the pilot work out into the rest 
of the country in 2004/05. Working with this client group is a priority for many of us given their 
needs, community needs/issues and the current priority given to youth justice and community 
safety issues.  
 
Many of the young men will leave Polmont with specific appointments for specialist services such 
as careers and housing but during the pilot phase we found that they most required and valued the 
generic support offered by their youth worker and in many cases they cite their youth worker as the 
main person who helped them to stay out of trouble and make real progress in future planning for 
work/education. 
 
We are currently working with Polmont YOI and SPS to identify how may young people go out to 
each local authority area in order to gauge the scale of activity and support required. This 
information is proving difficult to gather due to difficulties in finding a system to match postcodes to 
local authority areas; we’re on the case with this now and are working with the Scottish Executive’s 
SEGIS data Manager to get a system which can be used in Polmont YOI. Using their current ‘rough 
area’ system, here are the expected numbers for a three-month period next year to give you an 
idea of scale: 
 
Liberations by area Jan-March 04 
 
Postcode  Area Number (total 73) 
AB Aberdeenshire 6 
DD Dundee 1 
DG Dumfries and Galloway 1 
EH Edinburgh 10 
FK Falkirk 3 
G Glasgow 18 
IV Inverness 2 
KA Kilmarnock and Ayr 8 
KW Caithness Orkney and Thurso 1 
KY Fife 8 
ML Hamilton Airdrie and Coatbridge 3 
PA Paisley Johnstone and Greenock 9 
PH Perth Aviemore and Fort William 1 
TD Borders 1 
 
 
We would propose an initial input and discussion at the 18th December meeting, taking no more 
than 30 minutes, to begin to identify issues, concerns and also the way forward. Mike Inglis, 
Operations Manager within SPS and Lisa Hogg, YouthLink SDO based in Polmont would attend as 
would Avril Thorburn from Glasgow City council. 
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Background paper from Glasgow City Council about the council's role in providing 
transitional support. 

Transitional Support – Polmont YOI 
Background 
In July 2002, Glasgow’s Youth Services responded to a request from ASPIRE  (Scottish Adult 
Learners Partnership) to provide transitional support to young ex offenders on their liberation from 
Polmont Young Offenders Institution and returning to live in communities in Glasgow.  The intention 
was to provide a continuity of Community Learning and Development support from the then 
Opening Doors Project (now The Outlet Centre) in Polmont to the local community. 
Glasgow responded by identifying a contact worker – Community Learning Worker- in each area 
team across the city (8) and a manager (Community Learning Coordinator) to coordinate the 
project across the city and link with the key partners.   
  
Transitional Support 
Almost immediately that Glasgow came on board, three participants were identified and allocated 
to the contact workers in the area team in the communities they were returning to.  The service 
learned from these early experiences and by December had an agreed set of operational 
guidelines for the fieldwork staff and information on the programme for participants.   
This included 
Information for participants 
Participant guidelines 
Safety considerations 
Recording sheet 
Timescales for support 
Minimum of two visits prior to liberation- goal setting 
Minimum of I hour support per week for 6 months  
 
Induction training was set up very quickly involving visits to Polmont YOI to meet youth work staff in 
the Outlet Centre and to experience a visit to the halls, induction and training sections.  This was a 
very important aspect of the contact remit for CLWs and CLO to experience being locked in and 
see life for young men in Polmont.  It is also important to have this experience before being 
allocated a participant, as the CLW is able to concentrate on meeting with the participant and not 
be overwhelmed by the experience and surroundings.  In the early stages this was not in place, but 
by the first month induction visits were underway and have been continued at relevant times at the 
stages of development of the programme i.e. to visit the new Outlet Centre and at times of 
operational change within Youth Services. 
 
The CLWs meet 8 weekly with manager as a practitioners group to discuss issues and share 
developments; this also provides informal training for those who have not been allocated a 
participant. 
 
Conclusion 
The programme has been successful due to the support being offered in informal settings in the 
participant’s own community or in areas where they feel safe.  Negotiation and respect of the 
participant have played a strong part in its success and a result may have assisted in the reduction 
of re offending.  The opportunity for staff development to work with individuals in the 16+ age group 
within the context of community learning and development has been found to be challenging and 
welcomed by practitioners. 
 
Feedback from participants on the support has been personal to each one and a common 
expression is the local contact with a  youth worker who has information on community  and city 
wide resources.  
Some examples of support are: 
Successful grant application for driving lessons and test 
Assistance in appeal to DSS 
Identification of training course and course fees reduction through local authority 
Assistance in accommodation and clothing due to homelessness 
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The programme has not reached its capacity yet due to external factors rather than internal, 
practitioners are very positive about their role in this programme and have overcome initial fears of 
safety and changes in practice to embrace work that is making a difference. 
 
Opportunities to offer similar transitional support to Young Care Leavers returning from residential 
or looked after placements is being discussed with Social Work Services.  This has been 
highlighted as a need for young people who are not able to make the transition to settle in their 
communities and may otherwise be vulnerable and at risk in a hostel or bed and breakfast 
accommodation.  
 
Glasgow City Council 
Cultural and Leisure Services 
Youth Services 
December 03 
 

WRITTEN EVIDENCE FROM GAEL OG MENTORING PROJECT, NCH SCOTLAND 

Gael Og Project Manager –  Mike Mawby 
 
Mentoring Project – Project Co-ordinator –  Iain Macdonald 
 
Administrators –  Cheryl Heggie 
(Part Time) Ruth Hunt 
 
Current No. of  Mentors - 26 
  
 
Project Funded by: 

Lloyds TSB Foundation for Scotland 
 
Highland Council 
 
Highland Drug and Alcohol Action Team 
 
History 

The project became operational in February 2002.  
 
The project works in partnership with the Youth Action Teams, Blast Drugs Project and SACRO 
Restorative Justice Project. 
 
The project aims to support young people who are: 
At risk of substance misuse or who currently have a substance misuse problem. 
Who are between the ages of 12 and 17 years old 
Who are resident in Highland 
 
The project was based on the premise that: 
 
‘There was a need to provide longer term ‘follow-on’ support after more intensive work had been 
carried out’  
In Highland there were projects supporting young people when they were in crisis but there was 
little support for young people after this. Experience had taught us that though young people may 
have reduced their substance misuse levels minor crisis’s can occur which quickly see the young 
person increasing their usage again. The mentors role is to help the young person work through 
these minor crises without reverting to substance misuse.  
 
and  
 
‘There was a need to provide local support to young people, their families and the local community’ 
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In Highland young people were having to leave their community to receive support for drug / 
alcohol issues. This disempowered communities and often made it very difficult for young people to 
return once they had received support. Our aim was to train local people to work with the young 
people in their local area. This encouraged communities to feel that they were dealing with their 
own issues and increased the likelihood of the young person not reverting to substance misuse 
 
The mentors meet with the young person once a week for an average of two hours over a period of 
six months. They work through a structured action planning process setting small goal each week 
whilst moving towards a larger goal. They meet in a variety of locations and review their progress 
every two months. Mentors keep in contact with key individuals who are also involved in working 
with the young person. 
Mentors discuss a range of issues with the young person such as: drug / alcohol issues, school 
issues, peer group issues, home issues. Mentors offer support, guidance and challenge young 
people. The project takes a harm reduction approach to working with young people who have drug 
/ alcohol issues. 
 
To date we have recruited 36 mentors and our aim is to have 20 mentors matched with young 
people at any one time. 
We always have a large list of people interested in becoming mentors. Mentors are recruited by a 
range of methods: posters, mail outs newspaper adverts and by word of mouth. 
Mentors receive a weekend Core Training Course and then a one to one session with the Project 
Co-ordinator before being matched with a young person. Mentors receive an Induction Folder and 
Resource Folder as well as a copy of the Action Plan. Mentors go on to receive monthly 
Supervision and ongoing Training. 
Mentors come from a range of backgrounds such as ex schoolteachers, builders and youth 
workers. Very few are interested in financial gain, their motives tend to be about doing something 
positive for their local community or gaining further experience of working with young people. 
 
To date we have worked with 60 young people from all over Highland. The average contact times 
vary between 4 months and 1 year. The project has very successful contact rates with young 
people. The majority of young people show up every week for their mentoring session. 
 
In conjunction with the young person the project works closely with Social Work, Education, other 
relevant Voluntary Agencies and the parent/carer. The most successful work occurs when there is 
good communication between the relevant agencies. 
 
Feed back from young people has been very positive. At the end of their contact with the mentor 
young people complete a questionnaire. The most common feedback is ‘how much they valued 
having someone independent to talk to’. They give the project an average score of 9 out of 10 for 
‘How much they valued the service’. 
 
Further Information 

The term Gael Og is Gaelic. Roughly translated it means Highland Youth. 
Gael Og is the umbrella term for the five NCH Scotland projects, which work with young people 
(ages 10 upwards) in Highland. Several other NCH Scotland projects operate in Highland providing 
support for children and their families. 
 
Gael Og Mentoring Project 
January 2004 
 

WRITTEN EVIDENCE FROM BARNARDO’S SCOTLAND 

Introduction 

Barnardo’s Scotland welcomes the opportunity to present evidence to the Scottish Parliament.  
There is no doubt that the issue of antisocial behaviour is of concern in neighbourhoods across 
Scotland and Barnardo’s Scotland shares the desire to find appropriate responses to the issue. 
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This evidence is presented alongside previous Barnardo’s Scotland responses to ‘Putting our 
communities first’ and the initial call for evidence by the Communities Committee.  The evidence is 
based on Barnardo’s Scotland experience of assisting over 7000 children, young people and 
families through 60 services across Scotland.    
 
General Points 

Target Group 
The policy objective for ASBOs for under 16s is to target ‘a small number of persistently antisocial 
young people for whom no existing measures are effective’ (Policy Memorandum, para 19).  In our 
experience, persistent offenders are committing more serious offences than those defined under 
antisocial behaviour (See Section 110). If the Bill is genuinely attempting to tackle persistent 
offenders then there needs to be additional consideration as to how the types of offences defined 
under antisocial behaviour actually targets persistent offenders.     
 
It is later stated that ‘the overall number (ASBO applications for under 16s) is likely to be fairly low 
and an estimate of 100 per annum is higher than likely to be required in practice’ (Explanatory 
Notes, para 248).  This confirms that the proposals are targeted on a small group and there needs 
to be greater clarity as to how these young people will be effectively targeted through antisocial 
behaviour orders. 
 
Relationship with children’s hearing system 
It is acknowledged that ‘in most cases a young person will be well known to the children’s hearing 
system before an ASBO is applied for’ (Policy Memorandum, para 20).  Barnardo’s Scotland 
believes that this will be in all cases, given the earlier condition that ASBOs are intended to be 
used where no existing measures are effective.  As a consequence the relationship between the 
children’s hearing system and ASBO application has to be examined at all stages when dealing 
with those under 16 years.  This includes ASBO application, implementation and breach 
proceedings.      
 
Assessments 
The Bill introduces a range of new measures whose implementation will be heavily dependent on 
appropriate assessments being carried out.  This is important where the children’s hearing system 
interacts with the courts.  Barnardo’s Scotland view is that this is particularly important within the 
children’s hearing system as this is most appropriate setting for making key decisions regarding 
children, young people and families.  There is a general concern that lack of existing resources will 
impact on the effective implementation of the Bill. 
 
Specific Points 

Section 4 & Section 11 
Application for ASBO  
The Bill requires consultation with the Reporter with respect to the imposition of an ASBO for those 
under 16 years.  While these measures attempt to have due regard to the broader needs of the 
young person, they do not go far enough.  The requirement to consult the Reporter prior to the 
application of an ASBO should remain.  However, prior to the imposition of an ASBO, (rather than 
after), the Sheriff should be required to seek the advice of the children’s hearing.  The hearing 
should also consider the implications of an ASBO being made and the Sheriff is considering a 
Parenting Order as a result.  
The Sheriff should have the power to refer the matter back to the hearing for disposal in 
appropriate cases. 
 
If it is the intention that a hearing is held after an ASBO is imposed, it should be noted that the 
document states that ‘the making of a full ASBO or the interim order will be the trigger for the child 
coming before the hearing’ (Policy Memorandum para 23).  However, the Bill only refers to this as 
a power under Section 11.     
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Section 4   
Role of Registered Social Landlords (RSLs) and  ASBOs for under 16 years  
It is only as recent as June 2003 that RSLs have been extended the power to apply for ASBOs for 
those over 16 years and this on the basis of effective neighbourhood housing management.  Given 
this, it seems premature to extend the powers of RSL to ASBO application for those under 16 years 
– particularly when there are additional child-care issues to consider and the intention is to target 
persistent offenders.  These issues are not within the experience of RSLs and there is a risk of 
inappropriate targeting of ASBOs for those under 16 years.  As a consequence, RSLs should be 
restricted to ASBO application for those over 16 years.  Where they have concerns for those under 
16 years, they can refer to the Reporter through existing procedures.  The assertion that RSLs are 
‘an increasingly important partner in community management’ (Policy Memorandum para 37) is 
insufficient justification for them to be able to directly apply for ASBOs for those under 16 years.    
 
Sections 16-22 
Dispersal of Groups 
Barnardo’s Scotland has previously expressed the view that this section of the Bill is not required 
on the basis that the police have sufficient powers at present to deal with this issue.  This position 
appears to have been endorsed by the consultation.  Barnardo’s Scotland re-iterates that this 
measure not only is unnecessary, it could damage police relations with young people.  The solution 
to this issue is the long-term strategy of re-constructing our youth services and avoiding further 
stigmatising of young people. 
 
Options that could have been considered include: investing in youth work services and introducing 
standards of practice; a greater emphasis on detached youth work; requiring local authorities to 
implement play strategies for all age-groups of children; requiring local authorities to implement 
strategies for utilising public spaces; committing immediate resources for youth related activity to 
communities most affected by anti-social behaviour issues. 
 
Section 77   
Application of Parenting Order 
The Bill allows for the Principal Reporter or local authority to make an application for a Parenting 
Order providing that the ‘local authority making an application must consult the Reporter and vice 
versa’ (Policy Memorandum para 138).  Barnardo’s Scotland suggests that this process should 
involve consultation through seeking the advice of a children’s hearing.  This is similar to that 
proposed by Barnardo’s Scotland in the application for ASBOs for under 16 year olds.  
 
The Sheriff should have the power to refer the matter back to the hearing for disposal in 
appropriate cases.  In addition, where a Sheriff proposes to make a Parenting Order as a result of 
an ASBO, there should be a requirement to seek of the views of the children’s hearing (Section 12)  
This should already have been considered at the advisory children’s hearing. 
 
The Bill and secondary legislation will have to be very clear about how the failure of parents ‘to 
engage on a voluntary basis before a Parenting Order can be made’ will be defined (Policy 
Memorandum para 141).  There are a lack of resources available in this area of work and the 
piloted roll out will assist in this respect.   
 
Section 89  
Community Reparation Orders 
The Bill introduces a new court disposal for anti-social behaviour and this will include young people 
from age 12 years.  A young person under 16 years would normally be dealt with through the 
children’s hearing system except in cases where the Procurator Fiscal decided on the nature and 
seriousness of the offence that it should be dealt through the courts.  The effect of this is that 
Community Reparation Orders will only be used for young people under 16 years where they are 
already subject to an ASBO and that a Community Reparation Order could be used for breach of 
an ASBO.  However, it is highly likely that the young person will be subject to a supervision 
requirement and the Sheriff will have to refer the case to the children’s hearing for advice prior to 
sentencing.  In this instance it would be preferable that this disposal is available to the children’s 
hearing as well as other options.   
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Barnardo’s Scotland suggests that the development of this disposal through the courts is 
inappropriate and the option of Community Reparation Order should be administered through the 
children’s hearing system.  This would require restricting the court sentencing to 16-21 years in this 
section.  It would also require an insertion allowing this disposal through the children’s hearings 
(after Section 103).   
 
Section 90 & Section 103 
Restriction of Liberty Orders (RLO) and Remote Monitoring Arrangements (RMA) 
The proposal to introduce electronic monitoring for those under 16 years through the courts and the 
children’s hearing system is against a background of little or no evidence that this approach works 
for a young age-group.  This disposal has been available in England and Wales since 1999 and the 
published evidence does not demonstrate that it has a positive impact on offending behaviour – 
and it is unlikely to separate out the relative impact of the intensive supervision and electronic 
monitoring elements of the programmes.  
 
It is proposed that electronic monitoring may be used for ‘a small number of young people who may 
not offend but whose behaviour is putting themselves at risk’ (Policy Memorandum para 179).  
Barnardo’s Scotland remains to be convinced that Remote Monitoring Arrangements will assist in 
these circumstances and cannot think of any circumstances where it would be appropriate to 
introduce punitive measures where a young person has not committed an offence.   
 
Young people should be able to access intensive support programmes irrespective of electronic 
monitoring arrangements.  If electronic monitoring is introduced careful consideration needs to be 
given to the link with: other elements of a support programme; criteria for use in extreme 
circumstances only; and the need for appropriate assessments.  These need to be addressed in 
both primary and secondary legislation. 
   
It is the intention that ‘RMAs could be used as an alternative to placing a young person in secure 
accommodation’ (Policy Memorandum para 181).  Barnardo’s Scotland have been commissioned 
by Scottish Executive to investigate alternatives to secure accommodation (as have Stirling 
University) and there is no part of the brief related to electronic monitoring.  The implementation of 
this measure should await the outcome the research before making legislative changes to 
alternatives to secure accommodation. 
 
Where a Remote Monitoring Arrangements is to be imposed through the children’s hearing it will be 
‘just one part of an intensive programme of supervision and support, including education … and 
could not be imposed without an action plan’ (Policy Memorandum para 180).  This is very 
important as electronic monitoring should not be used in isolation and needs a support element to 
it.  This does not appear in the Bill and needs to be covered in the legislation.  However, there is no 
such mention regarding the imposition of a Restriction of Liberty Order through the courts where a 
young person is under 16 years and this gives cause for concern. 
 
Linkage of tariff sentencing and secure accommodation 
Where an ASBO is breached the ‘hearing may consider that electronic monitoring is required or 
that secure accommodation is the most appropriate disposal if it believes that the young person is 
likely to injure or cause serious harm to themselves or others’ (Policy Memorandum para 24).  
Later the document states that ‘If a Remote Monitoring Arrangement is breached, the young person 
will be referred back to a children’s hearing for disposal.  It is possible that secure accommodation 
will be the sanction’ (Policy Memorandum para 183).   
 
The Bill stops short of being prescriptive in terms of tariff sentencing, but the clear intention given in 
the Policy Memorandum is that ASBO breach will lead to electronic monitoring, with a breach 
leading to secure accommodation (subject to current secure criteria).   
 
The danger of this approach remains – tariff sentencing in England and Wales has led to a steady 
increase in the use of custody for 12-18 year olds since 1992 where ‘the use of custody sentencing 
for young people under the age of 18 has almost doubled’ (NACRO, Youth Crime Briefing March 
2003).  This has been most marked in the 12-14 age group where there has been a fourfold 
increase over the same period.  This has been possible because previously there was under 
occupancy in the secure estate which is the term used for those sentenced to Detention and 
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Training Orders and includes secure accommodation and previous Detention and Youth Custody 
Centres.  There are now developments that will provide an additional 350 places in England and 
Wales by the end of 2004.   
 
If this scenario is replicated in Scotland through the introduction of tariff sentencing, we will witness 
some young people unable to access secure accommodation because of increase in demand and 
others being detained in prison as a result of ASBO breach proceedings. 
 
Barnardo’s Scotland 
January 2004 
 

WRITTEN EVIDENCE FROM CHILDREN IN SCOTLAND 

Children in Scotland 

Children in Scotland is Scotland’s national agency for organisations and professionals working with 
and for children and their families. It exists to identify and promote the interests of children and their 
families and to ensure that relevant policies, services and other provisions are of the highest 
possible quality and are able to meet the needs of a diverse society. Children in Scotland 
represents over 350 members, including all the major voluntary, statutory and private children’s 
agencies, professional associations and local authorities as well as many smaller community 
groups and children’s services. Children in Scotland facilitates the National Early Years Forum, the 
Special Needs Advisory Group, a National Steering Group on Children infected/affected by 
HIV/AIDS, the Participation Network, and hosts Enquire (the national advice service for special 
educational needs/additional support needs in Scotland). It works in partnership with the National 
Children’s Bureau and Children in Wales, and is a member of the European Forum for Children’s 
Welfare (EFCW) 
 
Introduction 

Children in Scotland welcomes the opportunity to present evidence to the Communities Committee 
in relation to the Antisocial Behaviour etc. (Scotland) Bill.  This evidence is based on; consultation 
with the Children in Scotland Policy Committee; a consultation event involving over 70 
representatives from a range of statutory and voluntary organisations (held in conjunction with 
Youthlink Scotland); discussions at the Cross Party Group on Children and Young People; and 
discussions with young people, including those who have been involved in antisocial behaviour. 
 
It is widely recognised that antisocial behaviour is a real and serious problem and one which must 
be tackled effectively in order to improve the lives of Scotland’s communities.  However Children in 
Scotland has significant concerns that the legislation currently under scrutiny will fail to achieve this 
and in some respects may exacerbate the problems already faced by vulnerable children, young 
people and their families.  Much of the Bill involves extending existing measures to those under 16.  
It cannot be assumed that measures designed to respond to antisocial behaviour in adults will be 
appropriate or effective for children.      
 
Linking measures to support 

Children in Scotland welcomes the duties under section 104 of the Bill on local authorities to 
provide services to a child in relation to a supervision requirement.  However the legislation will not 
ensure that those under 16 receive appropriate support in connection with all the measures 
contained within the Bill.  This must be addressed as measures applied to those under 16 years of 
age are unlikely to prove effective if they are not accompanied by the necessary support. 
 
In relation to ASBOs for under 16s the Policy Memorandum states that ‘in most cases a young 
person will be well known to the children’s hearing system before an ASBO is applied for’ 
(paragraph 20).  The Bill also places a duty on local authorities and RSLs to consult the Reporter 
before applying for an ASBO and gives the court the power to require that a hearing be arranged.  
However in order to ensure that a child receives the support they require to accompany an ASBO it 
is essential that the decision of whether to grant an ASBO is informed by the views of a hearing.  
For this reason the legislation should include provision for a hearing to be arranged prior to an 
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ASBO being granted to enable a panel to consider the appropriateness of an ASBO as well as the 
support that would be required to accompany the measure.  Even where it appears that disposals 
available to the Children’s Hearings System are insufficient and that instead a court order is 
necessary, the Hearings System should remain central in considering the best course of action in 
the case of a child.    
 
The Bill includes a repeal of the age limit of 16 in relation to RLOs.  While this measure received 
support in the Scottish Executive’s consultation on Putting Our Communities First, A Strategy for 
Tackling Antisocial Behaviour, there was ‘near unanimous agreement that RLOs applied to under 
16s would require additional support arrangements’.  Despite this the Bill does not contain any 
duties to ensure that RLOs applied to under 16s are accompanied by packages of support.  This is 
in contrast to the condition set out in the Policy Memorandum that a child subject to electronic 
monitoring as a disposal through the Children’s Hearings System would not be subject to this 
measure without an action plan detailing an ‘intensive programme of supervision and support’ 
(paragraph 180).  This means that a child subject to electronic monitoring through the Children’s 
Hearings System would receive support while one subject to electronic monitoring as part of an 
RLO granted through the court would not.        
 
Children in Scotland welcomes, in principle, the introduction of Parenting Orders.  However POs 
should include not only the conditions being imposed on the parent but also the services they may 
expect to support them to meet these conditions and legislation should include a duty on local 
authorities to provide such services.  In relation to POs it is also concerning that the requirement 
under section 76 (subsection 1b) to attend counselling or guidance sessions is limited to three 
months and that it only applies in the case of a first PO.  These issues must be addressed in order 
that parents who have a PO granted against them do not simply experience this as an additional 
stress but also as a measure that includes positive benefits that will support them to provide better 
parenting for their child or children.  Further detail is also required on how counselling services will 
be resourced and who will provide these. 
 
Responses to the Scottish Executive’s consultation strongly advocated the need for services to be 
in place to accompany measures in relation to antisocial behaviour, particularly in the case of 
children and young people.  This is essential in order for any measure to be effective and make a 
lasting difference to an individual’s behaviour.  Current shortages in statutory services is a key 
concern and must be addressed.  Services for vulnerable children, young people and their families 
are essential in preventing antisocial behaviour, improving opportunities, and reducing the need for 
legislative measures and sanctions.  The Scottish Executive should also examine programmes that 
have proved effective in delivering intensive support and bringing about lasting change in those 
involved in antisocial behaviour.  A strategic approach to rolling such programmes out across 
Scotland and supporting joint working between these and local authorities is likely to have a greater 
and more sustained impact on tackling antisocial behaviour than legislative measures.      
 
ASBOs in relation to tenure 

It is deeply concerning that the Policy Memorandum (paragraph 25) sets out the intention that 
ASBOs for under 16s will be linked to security of tenure in the same way that currently applies to 
over 16s.  This provision puts whole families (not just the person subject to an ASBO) at risk of 
being moved from place to place with the possibility of being housed in temporary hostel 
accommodation.  This disruption and lack of stability is likely to add to pressures on already 
vulnerable families and undermine any attempts to address the antisocial behaviour of the young 
person. 
 
Electronic Monitoring / restriction of liberty 

The legislation proposes the introduction of electronic monitoring as a disposal for the court and the 
Children’s Hearings System despite a lack of evidence to suggest that this would be effective.  In 
Children in Scotland’s consultation event those working directly with children and young people 
raised significant reservations about this measure.  Many children who offend experience difficult 
circumstances at home and restricting them to their home environment may prove counter 
productive.  Another key concern in relation to this measure is the view that it could be used as a 
direct alternative to secure accommodation.  While secure accommodation should clearly be a very 
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last resort it is necessary in some cases and it is essential that provision is available for these 
young people.  Secure accommodation is intended for young people who are a risk to themselves 
or others and electronic monitoring will not offer adequate protection in these circumstances.  
Furthermore the proposed legislation could lead to an increase in the numbers of young people 
reaching the stage of being sent to secure accommodation as a result of breaching an ASBO and 
then a RLO.  This approach is likely to draw more young people into the criminal justice system 
more quickly with the result that their offending may worsen, not decrease.    
 
Fit with other policy and legislation 

An overriding concern among Children in Scotland members was that the proposals in relation to 
antisocial behaviour do not appear to complement the constructive approach of many other 
Scottish Executive policy initiatives dealing with vulnerable groups.  Children in Scotland 
recognises that antisocial behaviour is a problem that affects many of Scotland’s communities.  
However there is significant evidence to show the link between such behaviour and difficult 
circumstances such as poverty, poor education, mental health problems, and lack of opportunity.  If 
antisocial behaviour is to be tackled effectively then the underlying causes must be identified and 
addressed in each individual case.  In the case of children this can most effectively be achieved 
through the Children’s Hearings System supported by adequate statutory services. 
 
A strategy for tackling antisocial behaviour should be placed within the context of the social justice 
agenda and linked with other policy areas.  In particular the consultation document which preceded 
the Antisocial Behaviour etc. (Scotland) Bill did not examine the potential role of schools.  
Education (and in particular the roll out of the New Community Schools Programme in Scotland) 
offers a significant opportunity to prevent antisocial behaviour by responding to early warning signs 
and intervening early and positively in the lives of children and their families326.  Legislative action 
in relation to antisocial behaviour should be accompanied by a strategic approach to ensuring that 
effective preventative systems are in place throughout Scotland. 
 
Shelley Gray 
Policy Officer  
Children in Scotland 
5 January 2004 
 

                                            
326 The Incredible Years programme being used in Wales is one example of such an approach 
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Scottish Parliament 

Communities Committee 

Wednesday 7 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:02] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): I open the 
meeting and welcome everybody to this first 
meeting of the Communities Committee in 2004. I 
wish everyone every good wish for 2004 and hope 
that you had a good break. 

We move immediately to agenda item 1, which 
is consideration of the Antisocial Behaviour etc 
(Scotland) Bill. I welcome the witnesses on our 
first panel. From the Gael Og mentoring project we 
have Mike Mawby, who is the project manager, 
and from NCH Scotland we have Joe Connolly, 
who is assistant director of children’s services. 
From the challenging offending through support 
and intervention—CHOSI—project in Motherwell 
we have Ellen Donnelly, and with her is Tam 
Baillie, who is assistant director of policy. We also 
have with us Debbie Noble, who is children’s 
services manager for Barnardo’s Scotland, and 
Emma Small, from the Cluaran project in Falkirk. 
We appreciate your being here today. 

I appreciate that some of you will not have been 
before a committee like this before. If you think 
that any questions are inappropriate, or if you feel 
that you are unable to answer any questions, 
please feel free to say so. Equally, if at the end of 
the session there are things that you wish to add 
that we have missed, we will be more than happy 
to communicate with you after the committee is 
over. 

I will kick off with questions on the bill’s 
consultation process. You might be aware that the 
Scottish Executive has said that the number of 
communities, organisations and individuals that 
participated in the consultation process that led to 
the bill was unprecedented. How effective did the 
panel think the consultation process was? 
Perhaps someone who represents a project might 
kick off. 

Tam Baillie (Barnardo’s Scotland): I am happy 
to say that the consultation process involved a 
comprehensive range of neighbourhoods and 
agencies. Barnardo’s noted that it would have 
been helpful to have a specific strategy for 

consulting young people, so we made efforts to 
involve young people in the consultation. In 
general, the process was thorough. 

The Convener: During the consultation, did 
your organisation hold a parallel consultation 
within its structures that involved talking to young 
people about the issues that were flagged up, 
which might not necessarily have been at the 
Scottish Executive’s instigation, but was 
undertaken simply because the Executive held its 
consultation? 

Tam Baillie: Yes. Part of our internal process 
involved our services, and through our services, 
young people were involved in the process. 
However, it would have been helpful if young 
people had been consulted directly by the Scottish 
Executive and Parliament, rather than consulted 
only through agencies. 

Stewart Stevenson (Banff and Buchan) 
(SNP): We are dealing with a bill on antisocial 
behaviour, so it is important that we understand 
what your experience suggests that antisocial 
behaviour is, because it covers a wide range of 
behaviours. The bill uses the definition in the 
Crime and Disorder Act 1998, which refers to a 
person who 
“acts in a manner that causes or is likely to cause alarm or 
distress”. 

I would like to ask about your experience on the 
ground. Do young people in particular think that 
that definition describes antisocial behaviour? 
Could it be described in another way? Is that 
definition good enough? I would like to start with 
Emma Small, because she is the youngest person 
on the panel. What do you think antisocial 
behaviour is? 

Emma Small (Barnardo’s Scotland): Antisocial 
behaviour is things such as people sitting around 
and drinking. 

Stewart Stevenson: Does that behaviour 
impact on young people, old people or people of 
all ages? 

Emma Small: The impact is mostly on young 
people. 

Stewart Stevenson: What are the effects on 
young people? 

Debbie Noble (Barnardo’s Scotland): It is fair 
to say that a range of behaviours have an impact 
on all of us. Tolerance levels are different and 
experiences are different. Different communities 
and groups are more intolerant of some behaviour 
than others are. The difficulty with young people is 
that their personal experience has an impact on 
whether they believe certain behaviour is 
antisocial. When it is normal to be loud and to 
drink, or when a community has experienced that, 
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young people have difficulty in recognising that 
such behaviour might alarm other people. Where 
such behaviour is or is not tolerated is not always 
consistent for young people. That is why it is 
difficult for them to recognise that their behaviour 
has an impact on all or some members of their 
community. 

Stewart Stevenson: I will turn that round. We 
have a handle on the policy issues, but we are 
interested in practical matters. I approach the 
issue from two sides. How does antisocial 
behaviour affect young people? Young people say 
that they will be stigmatised by some of the 
proposals in the bill. A few young people cause 
the problem, but a large number of young people 
suffer the consequences. I want to know about not 
only young people’s understanding of the effect of 
their behaviour on other people, but about their 
understanding of the effect of antisocial behaviour 
on them and the measures that they want to be 
taken. 

Debbie Noble: Young people are stereotyped 
by the media and are sometimes stereotyped 
politically. From the statistics, we know that a 
small number of young people cause the majority 
of difficulties in communities; however, all young 
people are labelled as a result of those difficulties. 
Young people are tremendously frustrated that 
there is an expectation that they will be bad, that 
they will drink and that they will behave 
inappropriately when, in fact, they are simply being 
adolescents, teenagers or children. 

We often see such expectations in communities 
in which there are “No ball games” signs and 
young people simply want to kick a ball about. It is 
expected that there will be difficulties or 
challenges. Adults say constantly that it is difficult 
to challenge a group of young people who are 
being a bit loud, because they expect difficulties 
and trouble—I include myself in that. Perhaps that 
is because we stereotype young people and we 
see images in the media that show young people 
behaving badly. We forget that the behaviour of 
the majority of young people is acceptable. Many 
young people are frustrated by such expectations. 

We should acknowledge that young people who 
have had difficulties can change. Stigma attaches 
to young people who have been young offenders 
or who have been excluded from their homes or 
their communities, but it should be recognised that 
they can make progress. Such progress is 
sometimes quick, but it can take a long time 
because difficult experiences must be tackled. 

Stewart Stevenson: I suspect that my 
colleagues will have questions about much of what 
you have said. I would like to ask the suits—I am 
sorry, gentlemen; I am wearing a suit, too—a 
question. Will you say formally and briefly whether 
the bill’s definition of antisocial behaviour, which is 

a definition that was used previously, is as good 
as we can get? Tam Baillie is nodding. 

Tam Baillie: I will give a quick answer. The 
definition is very wide and it will be subject to 
different interpretations. It will be up to sheriffs to 
ensure consistency throughout the country. 

However, the issue is the proposed application 
of antisocial behaviour orders. The policy 
memorandum makes it clear that the bill targets a 
very small group of young people. There is a 
mismatch in respect of the very broad definition of 
antisocial behaviour and the very small group of 
young people—particularly under-16s—that the bill 
targets. 

Stewart Stevenson: You say that interpretation 
is in the hands of the sheriffs, but we have 
evidence that local authority social work and 
housing departments are also deciding whether to 
progress down a road against antisocial 
behaviour. That said, will you say briefly whether 
you foresee difficulties as a result of different 
interpretations in practice in relation to what is 
currently in legislation? Will the definition map into 
the new bill? 

Tam Baillie: From the perspective of under-16s, 
additional conditions in the bill would be helpful. 
The primary legislation should include criteria for 
using ASBOs for under-16s. If those criteria are 
not in the primary legislation, they should be in the 
regulations that accompany the bill. 

Stewart Stevenson: Will you be able to suggest 
what those criteria might be at a later date? 

Tam Baillie: I could make suggestions now. 
Perhaps the bill should include a definition of what 
constitutes persistent offending behaviour. There 
could be an amendment to the bill that defines 
what persistent offending behaviour is for under-
16s, or an amendment that relates to young 
people who can be shown not have co-operated 
with every other means of dealing with them. 

Joe Connolly (NCH Scotland): Members 
should forgive me—I am recovering from a bout of 
flu. 

One of my concerns is that more young people 
will be pulled into a system. Like Tam Baillie, I will 
try to be specific. Legislation exists to deal with 
young people, and with offending young people 
who are caught up in the system. The definition of 
antisocial behaviour that has been highlighted is 
quite wide. I have listened to young people’s 
concerns about being moved on by the police: 
they already feel discriminated against simply for 
being young people. I am not by any means 
condoning bad behaviour, but I am concerned that 
we will end up with more young people in a 
system that is creaking at the seams. We do not 
want to see more young people in secure 
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accommodation and in residential 
accommodation; rather, we want to examine 
community alternatives for young people. 

One way forward is to look at the front end, and 
at how we put resources in place to stop young 
people reaching the stage at which they have to 
hang about street corners. I was at a conference 
not so long ago at which a director of social 
services talked about young people hanging about 
a bus shelter, which he said saddened him. A 
consultation exercise was held and the young 
people were asked what they wanted. They said, 
“Could you put a front on the bus shelter to stop 
the wind blowing in when we are standing in 
there?” If that is the kind of aspiration that our 
young people have, something is wrong. 

It would not be too expensive to put proper 
facilities in our communities, to staff them 
appropriately and to provide youth clubs and 
sports facilities. A health, fitness and co-ordinated 
activities drive was announced yesterday. Quite 
often, we put in place things that are expensive, 
such as building sports centres where it costs £30 
an hour to hire a five-a-side hall. We need to place 
accessible provisions within our communities that 
do not have much. 

10:15 
Stewart Stevenson: You are saying that the 

issue is resources, not legislation. 

Joe Connolly: The matter is more about 
resources, but it is not just about new resources. It 
is about redirecting some existing resources 
because the solution is not always to increase the 
amount of resources. We should consult our 
young people and communities and ask what they 
want. Legislation is already in place to address 
young people who are caught up in offending. 

The Convener: I return to Debbie Noble’s point. 
You seemed to suggest that the problem is one of 
tolerance and that it is about people being 
unnecessarily frightened of young people, wanting 
to stigmatise them, and buying in to some myth 
that is being promoted by the press. Do you 
accept that if a politician is arguing for the 
measures, it might be because some communities 
find antisocial behaviour to be a major problem 
and not because that politician is being 
unreasonable and intolerant? People might be 
frightened, and with good reason—if I were in 
such circumstances, I would be frightened, too. 
Even if mythologising of young people is going on, 
there is a core problem. 

Debbie Noble: I do not deny that people feel 
fear—it is not my place to say that it is not real. 
We have to respond to reality and people feel 
afraid in their communities. I am not saying that 
that is not the case. 

The Convener: Do you accept that it is not just 
that people think that there is a problem with 
groups hanging around, but that those groups 
actually are a problem? They damage property 
and scare children so that they are unable to go 
out and play. Mothers keep their children in the 
house, rather than let them go outside because of 
difficulties that are caused by groups outside. The 
groups may be small, but identifying that there is a 
problem within certain communities does not 
stigmatise all young people. 

Debbie Noble: Both views apply. There are 
small groups and individual young people whose 
behaviour is not acceptable. As Joe Connolly said, 
we are not condoning that behaviour, but we are 
saying that we cannot stereotype all young people. 
We cannot expect that all young people will be 
difficult. 

The Convener: Do you also accept that not 
everyone who raises this issue wishes to 
stereotype all young people? 

Debbie Noble: Absolutely. Equally, I do not 
want to stereotype communities and say that they 
all stigmatise young people 

There is the question—it is part of the 
legislation, and it is appropriate that you are 
addressing it—of how to define antisocial 
behaviour. I am not sure that we have got a 
handle on that. The difficulty is that we all interpret 
it differently, and the interventions that we use will 
be based on whether we label young people as 
difficult, or as not co-operating or as not fitting in to 
the services that we have. 

I do not want to stereotype communities by 
saying that all communities respond negatively to 
young people. There are many examples of 
communities that are supportive of their young 
people, that have taken responsibility for their 
young people, and that have a range of resources 
for their young people. The answer to the question 
is that both views apply. I accept that there are 
genuine concerns—I live in a community where 
there are young people who present particularly 
difficult behaviour. We have to respond to that. 

Mary Scanlon (Highlands and Islands) (Con): 
My first questions are also for the men in suits, but 
I am happy for other witnesses to answer. I want 
to ask about antisocial behaviour services. Young 
people can often be the victims of antisocial 
behaviour and I know that NCH Scotland has been 
involved in supporting young victims, especially in 
Inverness. I am delighted that Mike Mawby is 
here. I ask him briefly to give us an idea of the 
new services that have been introduced in 
Inverness. I notice that the mentoring service was 
introduced in February 2002. Are the new services 
adequately resourced and are they—or should 
they be—available throughout Scotland? 
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Mike Mawby (Gael Og Mentoring Project): We 
are grateful that the Executive has made funds 
available to expand services. In the Highland 
Council area, we have been particularly creative in 
pulling together various funding sources. All the 
agencies have worked together successfully to 
consider where expertise and specialisms lie, and 
to support them and allow them to grow. NCH 
Scotland now has five separate projects operating 
from our Inverness offices. They include: a youth 
justice project; a criminal justice project for adult 
offenders; an arrest-referral type scheme for 
people with substance misuse problems; the 
mentoring project; and—to return to a point that 
Joe Connolly made—a new project that supports 
and encourages vulnerable young people to 
access sport and leisure opportunities. 

A key aspect of the mentoring and positive 
options projects is that they involve local people in 
solving problems and working with young people 
who cause difficulties and those who have 
difficulties. One of my concerns about the bill is 
that it takes an overly legislative approach and 
attempts to solve a problem that is different in 
each community, whereas we should encourage 
people to help solve their own problems and 
empower them to tackle the issues. There is a real 
danger that the mythologising and demonising of 
young people is creating a generational split 
between young people and adults within 
communities. When adults see a group of young 
people hanging around a bus shelter, they assume 
automatically that those young people are doing 
something wrong. The adults might then call the 
police and the young people might be antagonised 
by the police and start mouthing off, which means 
that the situation escalates. 

Like Joe Connolly, I am concerned that young 
people who would not previously have been 
brought into the system will be brought into it. 
Through the mentoring and positive options 
projects, which employ local people to work with 
difficult and vulnerable young people, we hope to 
break down some of the communication barriers 
and to get young people to acknowledge that not 
all adults are out to demonise or have a go at 
them, and that some are there to help. The 
response to our initial recruitment for the 
mentoring project was tremendous—we had more 
than 500 expressions of interest from people who 
wanted to be mentors in the Highland area. That 
was unprecedented; our human resources 
department almost ground to a complete halt in 
processing the applications. We now have 26 
mentors up and running and people who want to 
become involved in the project contact us weekly. 
From our perspective in Highland, communities 
are willing to tackle and deal with issues, which is 
the sort of work that we should promote. 

The Convener: Are you funded by the Scottish 
Executive? 

Mike Mawby: No. The bulk of the funding for the 
mentoring project comes from the Lloyds TSB 
Foundation for Scotland, although some 
partnership funding comes via the local authority. 
Our funding for the positive options programme 
comes from the New Opportunities Fund’s active 
steps initiative, Scotland Against Drugs and 
Barclays Bank. I will pick up Mary Scanlon’s point 
about funding. All that funding is time limited. As 
project manager, I am negotiating for and 
discussing the continuation of those projects, 
which takes up much time in attracting money and 
ensuring that the money is maintained. As I said, 
the mentoring project now has 26 mentors. Had 
we the resources and the structure, we could 
easily double that number, but we are constrained 
by the present funding arrangement. That funding 
ends next year. 

Mary Scanlon: I notice that you receive funding 
from Highland Council and from the Highland drug 
and alcohol action team. Have you applied for 
public funding? Was that refused? 

Mike Mawby: We are negotiating for public 
funding. We are examining what is available and 
discussing with our local authority the funding that 
is available to secure the project’s long-term 
future.  

Mary Scanlon: As an MSP who represents the 
Highlands, I note that your paper says that young 
people had to leave the community to receive 
support for drug and alcohol issues, so it is 
obvious that your scheme is well suited to the 
Highlands. It allows people to help one another 
and prevents them from having to leave the area. 
Are mentoring and other projects being 
undertaken elsewhere in Scotland? 

Mike Mawby: Similar projects exist elsewhere. 
The geography and dispersed population of the 
Highlands have affected our approach to dealing 
with the issue because centralised services in 
Highland are not feasible. The project’s 
development grew out of the need to deal with 
those matters. However, there is no reason why 
our model could not be operated in more urban 
areas. It would probably be easier to operate and 
less expensive. 

Mary Scanlon: Have you researched the effect 
of all the schemes that you operate on future 
behaviour and reoffending? 

Mike Mawby: Monitoring and evaluation 
continue for all the projects that we operate. The 
mentoring project is new and Iain Macdonald, who 
is the project co-ordinator, is producing an annual 
report about it. We will monitor young people’s 
progress. We have had several successes: we 
have young people who have maintained their 
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own accommodation in the community and young 
people who have been reintegrated into 
mainstream education, which avoids the necessity 
to accommodate them outside the region, which is 
a big issue for Highland Council. Through the 
support of mentors who work in partnership with 
other agencies, including the local authority, we 
have maintained those young people in their 
communities with appropriate support. 

Mary Scanlon: You and Tam Baillie said that 
the bill was over-legislative and not supportive 
enough. That point has been made by others, 
including the Church of Scotland. If we assume 
that the measures in the bill are necessary, can a 
balance be struck and will enough support be 
given? In the last paragraph on page 2 of its 
submission, Barnardo’s criticises insufficient 
investment in youth work services and other 
measures. If we assume that the bill will be 
passed in its current form, are you confident that 
enough funding will be available for the initiatives 
that you propose, so that first offenders, rather 
than persistent offenders, can have help when 
they need it? 

Mike Mawby: We seek long-term security of 
funding so that we can recruit people in the 
knowledge that they will have a job in the future if 
they wish to stay. That is a big issue for us. 

Joe Connolly: Mike Mawby highlighted the 
difficulties in funding such initiatives. Obtaining 
funding takes up much time and energy. Funding 
is in place for a time, and within a year of the end 
of that period, we start to renegotiate. If somebody 
is negotiating funding, their eye is not on the ball 
of providing services, so service quality can be 
affected. I suppose that that is one of the 
dilemmas about how resources are used. 
Sometimes they are used in traditional ways, 
rather than channelled into areas where there is 
evident need. Mike Mawby succinctly described a 
scenario where he just stopped short of having to 
beg, steal or borrow to provide a service. 

10:30 
Tam Baillie: Johann Lamont mentioned 

concerns about youngsters who cause difficulties 
in their neighbourhoods, but the development of 
youth services and a national youth strategy will 
tackle the need for a general approach to young 
people. 

On the need for first-time offenders to have 
access to services, the Scottish Executive has 
already funded positive developments in relation 
to youth offending teams. Those developments 
are taking time to bed in, but I am hopeful that 
they will result in the provision of a range of 
services to youngsters who are caught up in 
offending behaviour. 

Mary Scanlon: Can you access that funding so 
that problems can be addressed at an early 
stage? 

Tam Baillie: The funding is administered 
through local authorities, which develop strategies 
to deal with youth offending. 

Mary Scanlon: Are you confident that you can 
access that funding and provide successful 
services? 

Tam Baillie: I would never say that we have 
enough resources. 

The Convener: No, you never would say that. 

Mary Scanlon: Barclays Bank and Lloyds TSB 
might become involved in different projects next 
year. I raise a serious concern. 

Tam Baillie: Yes. Sufficient resources for the 
youth offending strategies should be allocated 
through the local authorities. 

There is also a need for intensive support 
programmes for the small group of youngsters 
with whom the bill is concerned. Only the policy 
memorandum and the explanatory notes mention 
such programmes; the bill does not mention how 
we improve the supervision that young people 
receive. It would be worthwhile if the committee 
were to consider that matter, rather than the 
technicalities of how antisocial behaviour orders—
or any other measures in the bill—might operate 
effectively. 

Mary Scanlon: Perhaps I should not put this 
question to this panel, but I think that Children in 
Scotland’s submission said that the bill provides 
for a duty on local authorities to provide services, 
rather than for an entitlement to those services for 
young people. Is that balance wrong? 

Joe Connolly: The pressures on local 
authorities are such that services are directed at 
children in the neediest group. Some of the young 
people who are caught up in antisocial behaviour 
might not be in that category. Local authorities 
have to make many decisions, and there are 
always many conflicting demands on them. 

Local authorities have access to youth crime 
moneys, as do NCH Scotland and Barnardo’s, but 
they tend to target the highest-tariff offenders—the 
young people who are the most likely to be locked 
up. If we want to address the overall problem and 
tackle low-level antisocial behaviour, such as 
youngsters hanging about on street corners and 
making a nuisance of themselves, as well as the 
more persistent offenders, we must disperse 
resources much more widely, so that problems 
can be dealt with before we tackle the behaviour 
of the youngsters who have the most difficulties. 
The dilemma is that money is available, but there 
are priorities in relation to how it is used. 
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Mary Scanlon: We hope to tackle the low-level 
offenders before they become persistent 
offenders. 

Joe Connolly: Proposals such as that come 
lower down the order of priorities of just about any 
local authority in Scotland. That might be short-
sighted, but I do not minimise the pressures under 
which local authorities operate. They have to 
make important decisions about the use of 
resources. We are discussing a preventive 
approach. 

Mary Scanlon: The current approach is about 
crisis management, rather than something more 
positive. 

Joe Connolly: Unfortunately, we are caught up 
in that system. 

Mary Scanlon: I want to put three points about 
antisocial behaviour orders to Tam Baillie. First, in 
your response to Stewart Stevenson you seemed 
to express concern that there should be greater 
clarity about how to target young people 
effectively. 

The second point is about the application for an 
ASBO and the idea that, prior to the imposition of 
an ASBO, the sheriff should be required to seek 
the advice of the children’s panel. On that point, 
you seem to think that we are going about things 
in the wrong way.  

Thirdly, on the role of registered social landlords, 
the submission from Barnardo’s Scotland appears 
critical of allowing RSLs to apply for ASBOs for 
under-16s:  

“there are additional child-care issues to consider and the 
intention is to target persistent offenders.” 

The submission continues: 
“These issues are not within the experience of RSLs and 

there is a risk of inappropriate targeting of ASBOs for those 
under 16 years. As a consequence, RSLs should be 
restricted to ASBO application for those over 16 years.” 

Barnardo’s says that there is insufficient 
justification for RSLs being able to apply for 
ASBOs. Will the panel address those three 
issues? 

Tam Baillie: Very briefly, I have already 
addressed targeting— 

The Convener: We will allow your answer to be 
less brief than the question, which was not at all 
brief. 

Mary Scanlon: I asked three questions in one. 

Tam Baillie: I have already raised the issue of 
targeting, and the committee could consider 
provisions to ensure that the bill is clearer about 
the application of ASBOs, particularly for the small 
group of young people on whom it is clear that the 
policy is focused. 

On applying for an ASBO, the role of the 
children’s hearings system is important. Given that 
there will be access to the process for applying for 
antisocial behaviour orders, we suggest that the 
matter should be treated in the same way as when 
a sheriff is passing sentence on a young person. 
They should have the benefit of the hearing’s 
advice prior to the sentence being passed rather 
than refer a case to the reporter after an ASBO 
has been imposed. The committee could consider 
that proposal in amendments to the bill. It would 
not affect the fundamental principle of the 
application for an ASBO being dealt with through 
the sheriff court, but it would change the order in 
which the process is conducted. 

On the point about registered social landlords, 
ASBOs are used at present as a measure of 
housing management—that is what they are in 
statute. The bill uses that housing management 
tool to identify persistent offenders, but there are 
already means through which registered social 
landlords can make representations to the 
reporter. It is acknowledged in the written material 
that the youngsters will already be known to the 
reporter, so there does not appear to be a need for 
the registered social landlord to have the ability to 
apply directly to the sheriff court for an antisocial 
behaviour order. 

The Convener: Are you making a distinction 
about age? Although you characterise ASBOs as 
a housing management tool, local authorities can 
promote them in communities and it is only 
recently that registered social landlords fought to 
get the right to promote ASBOs on the ground that 
that would speed up the process. ASBOs are not 
just a housing issue, and antisocial behaviour 
does not happen only in the social rented sector. 
ASBOs, if used appropriately, are about working 
speedily with individuals who cause mayhem in 
individual communities. Is your concern about age, 
or do you think that RSLs do not have the 
expertise to deal with the range of behaviours that 
can be described as antisocial? 

Tam Baillie: It is true that registered social 
landlords only recently acquired the power to 
make applications for ASBOs, but that was on the 
basis of good housing management. For under-
16s, the bill is focused not on housing 
management issues but on persistent offenders. 

The Convener: For RSLs, ASBOs are a means 
of managing housing, but ASBOs can be 
promoted by other people and are not always a 
housing matter. If there are problems in a local 
community, the local authority can promote 
ASBOs. 

Tam Baillie: Until now, that has been a matter 
for housing management. 
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The Convener: But ASBOs should not be 
promoted only in a housing context; we want them 
to be promoted in relation to people who live in the 
owner-occupied sector. 

Tam Baillie: The suggestion is not born of any 
prejudice against registered social landlords: it is 
about the targeting of the bill as it is laid out, and 
the bill is about persistent young offenders. I have 
said that the scope of the bill and the definition 
that it contains are very wide, whereas it is 
intended that the bill will apply to a very small 
number of young people who are persistent 
offenders. That raises the question whether 
registered social landlords are the best vehicle 
through which to identify how support gets to our 
persistent offenders. That is where the suggestion 
comes from that it is not necessary to use 
registered social landlords in identifying those 
young people. 

The Convener: But that would also be true for 
adults. I am trying to establish whether your 
concern is about the fact that ASBOs are 
inappropriately promoted by folk who have 
concerns about housing or whether it is that there 
are particular issues for young people that you do 
not think an RSL would be sufficiently sensitive to. 

Tam Baillie: Our concern is more to do with the 
fact that we are clearly targeting ASBOs at a 
troubled group of young people and the tool that is 
being used, which can currently be accessed by a 
registered social landlord, is not the appropriate 
tool to use to get additional support to that group 
of young people. The RSL can make 
representations to the reporter and can be 
involved in other matters of due process. 

Donald Gorrie (Central Scotland) (LD): I will 
approach the matter from another angle and ask 
Ellen Donelly and Emma Small to describe the two 
projects that they are involved in and to explain 
how they help to turn around people who might 
become persistent offenders. 

Ellen Donelly (Barnardo’s Scotland): My son 
became involved in the CHOSI project after 
attending children’s panels frequently for about 
five years. He was on the road to persistent 
offending; he had not offended, but he had been 
on the fringes of offending and had followed 
groups of young people who were offending. 

When he was referred to the CHOSI project we 
were again in between social workers and there 
was no support within the family. Mike had never 
had a consistent worker who provided support to 
him or to us as a family. He has now been 
involved with CHOSI for three years. He has not 
been near offending behaviour in more than two 
and a half years. His behaviour at home is still a 
worry but we have now identified health issues, 

which were never identified through local authority 
care. 

We have been through a lot of children’s panels. 
They were good and fair, and were a good forum 
at which to get help. Each individual social worker 
would make a report and at the end of the report 
there would be a list of recommendations, and 
everyone would be agreed that that would be the 
best way to move forward. We would finish a 
children’s panel and be settled on what we were 
going to do, but then we would not see anybody 
for more than six months, so the 
recommendations were hardly ever carried out. 
That was not helpful. 

Donald Gorrie: For the record, how does 
CHOSI improve the situation? 

Ellen Donelly: The young person has a set 
worker—someone who sees them every day. That 
is not just done on a one-to-one basis; the children 
are brought together in group work, so they form 
social contacts and allegiances. They carry out 
activities that will boost self-esteem and tackle the 
way in which they project themselves to other 
members of the community and in the home—I am 
not sure whether I should cover that, because it is 
Debbie Noble’s ground as she works with my son. 

I can say as a parent that whatever they do—I 
do not probe too much into the relationship 
between Mike and his CHOSI worker, because 
that is his relationship—there has been a positive 
improvement. We have not had a policeman at the 
door in two and a half years and my son has not 
been anywhere that I do not know about in over 
two and a half years. He is back to behaving like 
the rest of the children in our home. He is in our 
home at 10 o’clock in the evening, playing his 
video games or watching television. I cannot 
define the positive impact that the project has had 
on our lives. 

However, I am disappointed that the problem 
had to get that bad before my son could be 
referred. He had to be on the fringes of offending 
behaviour and on a supervision order to get the 
referral. As a parent and a member of the 
community, I would like young people to receive 
some sort of service and support before they get 
to that stage. It is much easier to help people 
before they start offending. 

10:45 
Donald Gorrie: Thanks very much. Emma, can 

you please tell us about the Cluaran project? 

Emma Small: I have been at the Cluaran 
project for about four years, on and off. It helps 
people in school and outside school. Before I 
started work, I got help in school and outside 
school. The project also helps people who are 
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leaving school and preparing for work. That is only 
my situation; other people in other situations get 
help as well. 

Donald Gorrie: Do you think that it has helped 
you and, if so, how? 

Emma Small: It helped me to get a job by 
preparing in school. It helped me to pass my 
seven standard grade exams. It has been quite 
good. 

Donald Gorrie: How did it achieve that? 

Emma Small: Fiona Campbell and Grace 
Wilson, who I used to work with, sat me down and 
explained to me what was what—which exams I 
needed to sit—and we talked things over. 

Patrick Harvie (Glasgow) (Green): I would like 
to ask about the dispersal of groups. The 
witnesses will be aware that one of the provisions 
in the bill is that a senior police officer can, after 
consulting the local authority, designate an area in 
which groups of two or more people can be 
dispersed, making it an offence for them to return. 
I ask the panel to comment on whether that would 
be a useful power to give to the police. 

Ellen Donelly: You say that the provision 
relates to groups of two or more people. If you and 
I were in one of those areas, could we expect to 
be moved on? Would we be approached to be 
moved on? 

Patrick Harvie: The bill does not define exactly 
how the power would be used in every 
circumstance. The bill would give the power to the 
police to designate an area within which they 
would be able to use the power of dispersal if they 
felt that it was appropriate to do so. To designate 
the area, they must show that significant and 
persistent antisocial behaviour has occurred there. 
Once the area has been designated, it is up to 
individual officers to decide when it is appropriate 
to use the power. Is that a fair description of the 
power, convener? 

The Convener: Yes. It would not be used 
randomly, but over a period of time. I could identify 
several potential areas in my constituency that 
would provide a pen picture of where the power 
would be used. It might be used where young 
people are gathering outside a sheltered housing 
area or outside shops where there are a lot of 
elderly people or other young people. The power 
might be used where there is a problem with 
young people—or older people, as they can be a 
problem in some constituencies—who have been 
moved on but who come back. In those 
circumstances, a senior officer would, in 
consultation, deem the area to be one to which it 
would be an offence for people to come back after 
being moved on, because it had become, 

effectively, what I would call an outdoor 
community centre. 

Ellen Donelly: That is a good idea as long as 
somewhere is provided for those people to go to, 
so that they do not go back. 

Patrick Harvie: So you feel that it would be 
appropriate for the police to use that power as 
long as there was an alternative place for the 
people to go to. 

Ellen Donelly: Yes. 

Patrick Harvie: What does anyone else on the 
panel think about whether the power would be a 
useful provision? 

Debbie Noble: For me, it is about the different 
levels that we have to consider. Probably the most 
important bit is the interpretation. If you are going 
to ask people to respond, you have to be able to 
give them information. Children, young people and 
adults in communities have to be able to 
understand when a police officer can come and 
move them on and when their behaviour or 
congregation in a certain area may become 
unwanted. 

That sharing of information allows people to 
participate positively in their community. I am not 
sure that it is clear when people can be moved on, 
whether that can happen at different times of the 
day or night, what areas they will be moved on 
from and how often they will be moved on. It is 
really important that the information is clear so that 
people can respond and adhere to the 
expectations of communities. 

The Convener: The bill attempts to detail where 
information would have to be given. We could not 
just spring the measures on somebody; we could 
not just do somebody when they did not know that 
they were not supposed to be in a certain place. 
The underlying issue is whether you think there 
are circumstances in which designating an area in 
the way that has been described is justifiable, 
given the caveats about ensuring that people get 
the information. 

Debbie Noble: Some of that goes back to our 
earlier discussions. There are times and places 
where certain behaviour is not appropriate, and 
there are people for whom that behaviour is not 
appropriate. We have to respond to that. Ellen 
Donelly made the positive point that we cannot 
just move people on; we have to provide 
resources. If children, young people and adults 
congregate in an area, part of the reason for that 
is social—they have nowhere else to go and it is 
what they like to do. We have to ensure that there 
are safe and appropriate ways for people to gather 
in groups, socialise, develop and, for a lot of 
young people, grow up. 
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Patrick Harvie: I seek your views on arguments 
that the committee has heard from other 
witnesses. I perceive the strongest argument to be 
that, where young people are not committing 
offences, dispersing them will increase 
antagonism and damage relationships between 
them and the rest of the community or the police. 
Where people are committing offences, there are 
already sufficient powers to tackle them. I would 
welcome the views of anyone on the panel on that. 

Mike Mawby: I was involved recently in a 
consultation with a group of people from the 
Highlands. What you described is a real fear 
among young people. Ellen Donelly’s point about 
where young people are moved on to is important. 
We seem to have missed a stage. Why are we not 
asking why young people or adults gather in a 
particular area? What attracts them to that area? 
Do they go there because there are no resources 
in their community? We seem to have gone 
straight to moving people on as opposed to finding 
out why they gather in certain areas. As I said 
before, I appreciate how a group of young people 
in an area can be intimidating to residents and 
other members of the community. However, it 
comes back to the resourcing of youth services. 
We need to get in there and speak to young 
people about why they feel the need to congregate 
in certain areas. For example, we need to ask 
whether they are not using the local sport centre 
because it costs too much or is not a young-
person-friendly location. We have gone straight to 
moving young people on rather than finding out 
what they want and how they feel that services 
could be better tailored to their needs. 

The Convener: If the young people say that 
they congregate in a certain area because there is 
an off-licence there that sells drink to under-16s, 
because other young people gather there or 
because it has become a form of sport to 
intimidate a particular group of elderly people, 
would that be a reason to say, “We know that we 
are restricting your liberty, but this has become 
unreasonable and for a period of time you cannot 
come here; we know there are other places that 
you can go”? 

Mike Mawby: The danger is that we would be 
creating no-go zones, which is a real worry. 
People would be concerned that an area near 
them was designated a no-go area. On the first 
point that you raised, there would be an issue if 
the licensee was selling to under-age children, and 
the extreme response would be to close the shop 
down. As others have pointed out, resources are 
available to tackle persistent offenders. We have 
to tackle the individuals who are engaged in 
unacceptable behaviour as opposed to introducing 
a blanket ban on congregating in a particular area. 
We know that such an area would become 

attractive to young people simply because they 
have been told not to go there. 

The Convener: Do you accept that we have no-
go areas in some of our communities? We heard 
evidence of that when we visited places where 
shops keep their shutters down and people 
choose not to use those shops because they have 
become a place where people gather, some of 
whom are intimidating to the people who might 
choose to use the shops. 

Mike Mawby: You are right. By default, there 
are certain no-go areas for certain groups in the 
community, such as elderly people. I know from 
having attended a large consultation with a group 
of young people from the Highlands that young 
people often feel intimidated by other groups of 
young people. The impact is quite wide. It is 
important that services such as youth services, 
together with the police, speak to young people. 
There have been some good initiatives in 
Inverness, where the Northern constabulary has 
done some street work with community groups 
and agencies such as NCH Scotland—it has met 
the young people who are causing concern to find 
out why they are congregating on the street and 
which services they are looking for. As I have said, 
we seem to have jumped forward; we need to go 
back and to consult young people and 
communities on why such incidents are arising.  

The Convener: I will ask Joe Connolly for his 
views, as I think that I interrupted him when he 
was about to say something. Cathie Craigie will be 
next. 

Joe Connolly: I want to follow up on no-go 
areas. When I came through to Edinburgh on the 
train, I was talking to Marion Pagani, who will be 
giving evidence on behalf of children’s panel 
members. One of the biggest no-go areas that I 
saw as a social worker in Glasgow was 
Barrowfield, which is a live example of how things 
can move on. Until recently, people could not park 
cars in Stamford Street and low-grade housing 
stock was being run down and boarded up. When 
I walked through Barrowfield recently, I saw new 
housing and all-round improvements in the 
housing stock. There were also facilities for young 
people, including a youth club, an Astroturf pitch 
and floodlit basketball and football facilities, which 
were pretty durable. Those facilities were not 
vandalised and were accessible to the young 
people—they did not cost £20 an hour but were 
free. I was pleasantly surprised that an area where 
streets were divided by gangs has moved on, as a 
result of positive investment in the community and 
people having been given things to do. If the 
product is right, people buy it. 

I will now deal with the more general issue of the 
civil liberties implications of the power to move 
groups on. There are areas where young people 
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want to get together in groups. When young 
people are growing up, they love to be in groups—
that is natural. The proposed move is a sweeping 
one; it is a case of using a sledgehammer to crack 
a nut. There are existing powers to deal with 
incidents that happen. As Mike Mawby has said, 
the problem of licensed grocers who sell alcohol to 
under-age children can be dealt with through the 
licensing process and through police presence. 

The police are not able to respond to all 
incidents. I will give an example of that from my 
own experience. My mother lives in a block of flats 
that has a community room downstairs, in which 
pensioners have a community night every week. 
They are being harassed by young people who do 
not even live in the area; it is not high-level 
harassment, but it is annoying. The pensioners 
contact the police, but they do not turn up. Even 
though the police are not able to respond to such 
situations, we are talking about widening their 
responsibilities by enabling them to move on a 
group of young people simply because they are 
together. 

The Convener: The proposal is not about 
moving on a group of young people simply 
because they are together; it is about moving on 
young people from an area in which persistent 
offending has been identified over a period of time. 
The area outside your mother’s block of flats might 
be such an area. 

Joe Connolly: I am not sure that the bill is that 
specific. It will provide powers for the police to 
move on any group; it is for them to interpret how 
they use those powers. The police have the 
powers to do that at the moment—if a group is 
making a noise, they can say that that is a breach 
of the peace. Given that the police already have 
such powers, I am not sure that we want to widen 
them. From what my grandfather told me, I think 
that the last time that there was legislation 
specifically to deal with groups coming together 
was during the war. The intention was to prevent 
people from conspiring and so on. 

The Convener: In one area that I know, there 
are groups that the police move on, but they come 
back. People will not give their names as 
witnesses, because they are intimidated, even 
though there is evidence that offences have been 
committed. The area in question has become a 
gathering point; it is an outdoor youth centre. The 
crowd creates intimidation. There is damage and 
vandalism, but it is impossible to identify the 
individuals concerned. In such extreme 
circumstances, is it reasonable for a local 
community to say that it does not want the outdoor 
youth centre to be used between 6 o’clock and 10 
o’clock every night of the week? The community 
does not want 40 young people gathering in the 

area, when the police say that they can move 
them on but cannot prevent them from returning. 

Mike Mawby: That would be a reasonable 
attitude for a local community to take if things had 
got to the point that you describe. However, I 
would want to know what had gone on prior to that 
situation. For example, I would want to know 
whether the young people had been consulted and 
whether attempts had been made to engage with 
them. 

The Convener: If all those things had 
happened, and it was impossible for the police to 
deal with the crimes that were being committed 
because the local community was being 
intimidated and would not give their names as 
witnesses, would it be reasonable in such extreme 
circumstances for a senior police officer, in 
consultation with a local authority, to say that the 
area had effectively become an outdoor gathering 
point? 

Joe Connolly: I do not believe that it would be 
acceptable for 40 young people to stand outside, 
for example, sheltered housing. However, that 
would be an extreme situation. By and large, I 
believe that there is legislation in place to deal with 
situations that usually involve groups of perhaps 
six to 10 young people, or fewer. I also believe 
that the most extreme cases can be dealt with. I 
do not believe that there is a need to widen 
existing legislation. 

11:00 
Patrick Harvie: Can I put a slightly different 

slant on that? The convener asked whether it 
would be reasonable in extreme circumstances to 
use the designated area power, if all other 
approaches had been tried and had failed. It has 
been suggested that the bill should be amended to 
require alternative approaches, such as consulting 
and engaging with young people, to be tried first. 
Would that improve the bill in your view? 

Joe Connolly: If people commit offences, they 
should be charged. We should be tight about that. 

Patrick Harvie: I am specifically referring to the 
ability to move people on who are not necessarily 
committing offences. Would linking that power to 
the availability of other provision, or other 
approaches that had been tried but had failed, 
improve what is in the bill as introduced? 

Joe Connolly: It would certainly be an 
improvement. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): We have used and heard many clichés 
when discussing the part of the bill that refers to 
the dispersal of groups. I believe that it was Joe 
Connolly’s view that the bill was using a 
sledgehammer to crack a nut. My opinion is that 
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there are groups within our communities who are 
making a mountain of a molehill when it comes to 
the part of the bill that we are discussing. Of 
course it is a serious move to give the police the 
power to designate an area as a place where 
people may not gather. However, if we read the 
bill and the policy objectives behind it, we can see 
that clear criteria must be satisfied before the 
police use such a power. That would happen only 
if all the efforts to which Mike Mawby referred had 
been made—for example, meeting with groups of 
young people.  

I hope that Mike Mawby and Joe Connolly are 
not suggesting that people would propose the use 
of a dispersal power before such efforts had been 
made. I am sure that they are not suggesting that 
the dispersal power would be an alternative to 
going out and doing youth work and, if you like, 
missionary work, or that such work would stop. My 
experience suggests that it would not stop. 

Joe Connolly: I suppose the question is around 
the interpretation of legislation and how it is 
implemented. I am not for unsafe communities. I 
want robust legislation. When people commit 
offences, they should be charged. I have no 
problem with that. However, I worry about 
widening the net so that the interpretation of the 
bill means that young people who just come 
together as a group are moved on and that 
matters escalate. 

Cathie Craigie: But where in the bill does it say 
that just being together as a group would give a 
senior police officer the power to apply for that 
area to be a designated area? 

Joe Connolly: I do not have the bill in front of 
me, but the issue is about interpretation. It is about 
how the police, who would implement the power, 
would interpret it. I believe that they already have 
sufficient powers. 

Tam Baillie: It is quite a complicated power, and 
the bill proposes a number of stages that must be 
worked through before it may be put into effect. 
That might deflect attention away from what is 
actually needed. What should be done with those 
40 youngsters once they are moved on? There is 
a desperate need for decent national youth 
services, which can pick up on those youngsters. 
If the bill creates an emphasis on moving 
youngsters on and dispersing them at the cost of 
developing youth services, that will be doing a 
disservice to our young people.  

Cathie Craigie: I would accept that. Looking 
around everyone at this table, I would say that, at 
some point in life, we have all wanted just to hang 
about with a crowd of people the same age as us, 
at the swing park or wherever. Regardless of the 
number of available resources and facilities, I am 
sure that young people will always want to be able 

to do that. It is a matter of their doing that without 
annoying people living close by and without 
committing petty offences. Those are not serious 
on their own but, taken together night after night, 
they constitute a major problem for the people 
living close by.  

Mike Mawby: There is an issue here around 
communication and dialogue between young 
people, on whom we are focusing, and other 
members of the community. It is about 
communicating the reasons why those young 
people are hanging around in a certain place, so 
that other members of the community may be 
encouraged to get involved with them and to 
consider how to create the appropriate resources. 
That means encouraging not just the police, social 
work services, agencies such as ourselves and 
youth services to talk to young people; it is about 
ordinary members of the community talking to 
them and a dialogue taking place. If there is a 
greater degree of understanding, people who see 
a group of six or seven young people do not 
automatically assume that they are involved in 
offending behaviour and do not phone the police 
to complain about people simply hanging around 
the bus stop, for example. 

One of the aims in the mentoring and positive 
options programmes has been to encourage 
ordinary members of the community to get 
involved in community work and to develop a 
better understanding of the young people in their 
communities. There is a real danger that the bill 
could split that work. It might provide some people 
in the community with opportunities to get on the 
phone to the police and complain about a group of 
young people who are not moving on, and so the 
dichotomy grows. The bill does not necessarily 
encourage good intergenerational dialogue, which 
would help break down some people’s concerns. 

The Convener: You would accept, however, 
that a victim of offending behaviour is entitled to 
say that they want that behaviour to stop. 

Mike Mawby: Yes. 

The Convener: There is also a danger that, 
unlike with other crimes, we somehow blame the 
victim of the crime for not being tolerant enough. 
While I accept all the good stuff about wanting to 
break down people’s unrealistic or unreasonable 
fears, the bill is partly about acknowledging that 
some people have a very tough time in their 
communities. It is not about putting the entire 
burden on those people to try and sort it.  

Mike Mawby: Absolutely, and there is also an 
onus on us, as agencies working with young 
people, to promote what we do and to explain to 
communities our attempts to engage with the 
young people in collaboration with other agencies, 
including the police. We are speaking to young 

 

587



395  7 JANUARY 2004  396 

people and we are developing services to meet 
their needs and reduce their levels of offending 
behaviour. We have perhaps not been as 
proactive and effective as we might have been in 
that area. 

Scott Barrie (Dunfermline West) (Lab): Part 9 
of the bill introduces powers for the courts to issue 
parenting orders for parents who have been made 
aware of their children’s antisocial behaviour, but 
who have failed to engage appropriately with 
support services. What are the witnesses’ views of 
those proposals? Have your organisations any 
concrete examples of work that you have 
undertaken with parents who have been 
experiencing difficulties with their children’s 
behaviour? 

Joe Connolly: One MSP who was quite 
vociferous in the early days about parenting orders 
was invited to one of our projects to meet some 
young people. We talked about some of the issues 
and he asked the young people whether they 
thought that parenting orders would be effective. 
One of the four or so young people in that group 
said that they had not seen their parents since 
they were about five. They had been in children’s 
homes, residential schools, secure 
accommodation and custody and they were now 
attending an intensive probation project. 

We need to look at the number of young people 
who get caught up in the offending system who 
have been through the looked-after and care 
system. There are issues there. I do not believe 
that it would be a positive step to escalate things 
for parents who are, as things stand, already some 
of the most disadvantaged people. I would not see 
parenting orders as positive. 

Scott Barrie: I accept your point that the state 
makes a bad parent. That has been evidenced 
over a long period of time. However, one 
frustration that often seems to be expressed about 
the existing powers of the children’s hearings 
system is that the only power available to it is to 
impose a sanction on a child. The children’s panel 
cannot impose a sanction on a parent. It may do 
that indirectly, but the supervision requirement is 
imposed on the child, irrespective of any other 
behaviour or grounds of referral. For the minority 
of parents who have been made aware of, but 
have not accepted, the services that are available, 
would it not be appropriate to impose the sanction 
where it belongs, which is on the parent who has 
failed to parent the child in the way that everyone 
thinks that they should do? 

Joe Connolly: The children’s hearings system 
is inclusive and family focused and it has various 
disposals available to it. The disposal will be about 
the young person, but the programme of work, or 
contract, that is drawn up can engage the parents. 
That can be discussed at children’s hearings. The 

parents can be engaged with a view to making a 
commitment to ensure that they deal with the 
young person who is truanting or offending or just 
not coming in at night. There are ways of engaging 
parents. In cases where the practice is good, the 
care plan will have a clear role for the parents. 
There is scope to do that. 

Tam Baillie: Barnardo’s has generally 
welcomed the focus on parent behaviour. We 
recognise that there is a weakness within the 
children’s hearings system about what can be built 
into a supervision requirement, but a few qualifiers 
need to be stated. If I may go back to my earlier 
comment about timing, advice from a hearing 
should be obtained prior to the application to the 
sheriff, so that the sheriff has that advice before 
the imposition of the order. 

We know that there is not enough support 
available to parents. If that support is to be 
specified in an order that can be breached for non-
compliance, we need to ensure that there are 
adequate facilities country-wide. That is clearly not 
the case at present, so I welcome the policy 
memorandum’s suggestion that there should be a 
piloted roll-out of parenting orders that will have 
additional resources. I note that the additional 
resources are tucked into another bit of the 
costings. It would be appropriate for sufficient 
resources to be allocated to provide such support 
for parents. 

Having said that, I would also say that our 
experience is that most parents welcome support 
and would not need the imposition of a parenting 
order. Perhaps Ellen Donelly, who has experience 
of the services, wants to comment. 

Ellen Donelly: The local authority’s role is made 
very clear in a care plan from a children’s panel 
hearing, but there is no clear instruction for 
parents, who can only engage with a service if it 
exists. As a member of the community, I have to 
say that only a tiny number of parents do not 
engage with the service. However, those parents 
perhaps have issues that they themselves find 
difficult to deal with—never mind dealing with them 
for their children—and they probably need more 
intensive support, rather than being punished for 
not complying with a children’s hearing direction. 

11:15 
Debbie Noble: I support those comments. We 

need a range of services at a number of different 
levels, and prevention is always our preferred 
option. 

As far as our focus is concerned, we feel that 
the parents who seek our services want support. 
The majority of parents that we work with have 
been struggling for a long time and lack the 
opportunities to get such support and to learn for 
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themselves as parents. Indeed, we might find 
ourselves working with older young people and 
younger siblings who are experiencing similar 
difficulties. If we do not support parents, we will fail 
to prevent another family member from behaving 
in a difficult way. As Ellen Donelly has said, we 
should not punish parents. Instead, we should 
support all family members and help them to learn 
and develop. 

Joe Connolly: I endorse that. By and large, if 
parents are offered services, they will accept 
them. In fact, most authorities have a waiting list of 
parents who are looking for such services. 

NCH Scotland finds it most difficult to secure 
funding beyond one, two or three years for our 
family centre services in rural and urban 
communities. Although those projects tackle 
offending, child protection and other issues and 
implement a whole range of strategies including 
good parenting strategies, we fight tooth and nail 
to resource that work. As far as parenting orders 
are concerned, I believe that engagement is the 
best way of working with people and moving 
things forward. Such orders do not always provide 
an effective solution in that respect. 

Campbell Martin (West of Scotland) (SNP): 
The bill proposes to extend electronic tagging to 
people under 16, either through a restriction of 
liberty order from a court or through a remote 
monitoring arrangement set up by a children’s 
panel. Is such a measure necessary? Indeed, is it 
a good thing or a bad thing? Do you foresee any 
problems with implementing this part of the bill? 
Moreover, would there be any difference between 
how an adult and someone under 16 would react 
to being tagged electronically? 

Tam Baillie: We have thought long and hard 
about the proposed electronic monitoring of young 
people, particularly the under-16s, and indeed 
have tried to find evidence that it has been 
effective in changing offending behaviour. After all, 
it is targeted at a very specific group of young 
people. I have to say that the evidence that has 
been published in England and Wales is certainly 
not conclusive that such a measure changes 
behaviour. 

One key element, which is mentioned in the 
policy memorandum, is the emphasis on intensive 
supervision to go alongside electronic monitoring. I 
doubt that the research will allow us to separate 
out whether electronic monitoring, or intensive 
support and supervision, turns around young 
people’s behaviour. 

We should also bear it in mind that, with regard 
to breaches of electronic monitoring in the adult 
population, those who had the propensity to offend 
scored highest. I think that we will find that, as we 
go down the age range, the deterrent of breaching 

an electronic monitoring arrangement will not be 
as potent in changing a youngster’s behaviour as 
the intensive supervision that will be provided. As I 
said earlier, a way of differentiating the levels or 
prescribing the elements of a supervision order 
would be helpful and would have more impact 
than the imposition of electronic monitoring. 

Joe Connolly: I endorse that view. There is no 
significant evidence that says that tagging is 
effective, and there are safe care implications for 
under-16s. We are talking about restriction of 
liberty orders being an alternative to secure 
accommodation, but young people who arrive in 
secure accommodation are themselves often at 
risk. Equally, young people living in their own 
homes are often at risk, and if we are tagging 
somebody and they have to be in their home 
setting for a certain period, that could increase 
tensions. As Tam Baillie says, intensive 
supervision is important. If the extension of RLOs 
is implemented, the key part of the measure would 
be the intensive supervision, which is there to 
support the order and is what would make it 
effective. 

Campbell Martin: Do you think that the 
intensive supervision and support that under-16s 
would need exists? 

Tam Baillie: No. 

Mike Mawby: It does not exist to the degree that 
is required for the more serious and persistent 
young offenders. Being able to provide 
consistency of service over a large geographical 
area with a dispersed population is a particular 
issue for us in Highland, and to provide seven-day 
support to young people and their families is very 
expensive. 

Tam Baillie: The policy memorandum 
recognises that cost. The Executive proposes to 
allocate additional resources, but does not 
differentiate between electronic monitoring and 
support and supervision. We all know, however, 
that there is an issue with providing current 
supervision requirements for young people; to 
provide some of the intensive programmes will 
require additional resources again. 

Debbie Noble: Electronic tagging on its own will 
not necessarily change people’s beliefs, 
behaviour, attitudes or skills. Similarly to the old 
view of what custody was for, it will only contain 
people. If we had intensive services that 
addressed the difficulties, I do not believe that we 
would need electronic tagging, which will only 
contain a child in the home, where the situation 
could potentially be quite difficult because some 
children already have cognitive and behavioural 
difficulties that families do not manage. On its 
own, electronic tagging risks exacerbating such 
problems. 

 

589



399  7 JANUARY 2004  400 

The Convener: Would electronic tagging have 
any role in deterring other young people? I note 
what Ellen Donelly said about her son being on 
the edges of offending behaviour. One of the 
things that I understood from that was that young 
people do not see any consequences for those 
youngsters who are at the centre of offending; 
they think that nothing really happens to such 
youngsters and they get pulled more and more 
into offending behaviour. We can argue about 
whether tagging affects the youngster who is 
tagged, but do you see any circumstance in which 
tagging might send out messages to youngsters, 
such as Ellen Donelly’s son, who are on the 
fringes of offending? 

Debbie Noble: I do not think that current time 
scales assist young people to see the 
consequences of their behaviour, or that of their 
peers. That is a difficulty, and attempts to address 
it have been made in other places, but again, that 
on its own is not a deterrent. CHOSI tries to assist 
people to change their behaviour and develop 
skills, and to assist parents to manage their 
children; tagging will not manage to do that. 

The Convener: Do you accept, however, that it 
is reasonable for part of the strategy to be about 
letting the broader community of those who are 
getting pulled into antisocial behaviour to 
understand that something does happen to those 
who are at the centre of such behaviour, that it is a 
damaging thing in which to be involved and that it 
affects their ability to go to school or engage in 
activities at a later stage? While you are working 
intensively with that young person, it is reasonable 
for us to want to send out broader messages to 
youngsters who might be attracted to such 
behaviour. 

Debbie Noble: Can I just check what I think that 
you are saying? Are you saying that we need a 
visible sign of punishment for wrongdoing? 

The Convener: If somebody was behaving 
badly, I would like to know that my youngsters 
would see that it was a bad idea to aspire to such 
behaviour because it had consequences, both for 
that person’s life chances and more immediately. I 
would make that clear to my own children if they 
misbehaved. We want that message to get out. 

Debbie Noble: If we want visible signs that we 
are responding to negative behaviour, we must do 
much better in publicising what we think works. 
The children’s hearings system is a response for 
young people who are referred on grounds of 
offending; it is not a soft option. We must be much 
better at presenting the alternative responses. 
Young people use services and attend hearings 
and parents are held accountable in many 
different ways for their children’s behaviour. We 
must be much better at presenting those options, 
not as soft, but as constructive and positive ways 

of intervening. That is visible to Ellen Donelly, 
Emma Small and me because we are in the 
system, but communities do not understand that 
such responses are positive and constructive and 
can achieve outcomes. Those responses are not 
unlike the responses available to the court, or 
tagging. 

The Convener: At a low level, we do not think 
that every young person must be engaged with 
youth services or social workers. In some cases, 
the issue is about finding a way to allow 
communities to say what is and is not acceptable. 
In part, that means sending messages to show 
that unacceptable behaviour brings with it 
undesirable consequences. 

Debbie Noble: I would be concerned if 
electronic monitoring were used to deal with low-
level antisocial behaviour or minor offending 
because, as Tam Baillie said, the risk is that young 
people who have poor social skills may not 
manage that serious response and may move 
much higher in the system as a result of serious 
breaches. 

Cathie Craigie: My question is for Debbie 
Noble, Tam Baillie and Joe Connolly. Electronic 
monitoring would be an alternative to custody or a 
young offenders’ institution, so it would be used for 
more serious offences. Given that electronic 
monitoring would be used with the required 
package of support, would it be an advantageous 
way of keeping a young person out of a young 
offenders’ institution or wherever they would have 
ended up? Would it not be better to tag people 
and support them, rather than putting them into 
that layer of the system? I do not have concrete 
evidence, but many people suspect that once 
young people get into the system, they are on a 
slippery slope towards problems. 

Mike Mawby: Debbie Noble’s point was spot on. 
If an individual is in receipt of an intensive 
package of measures that challenges their 
offending behaviour and offers them and their 
families the required additional support, there is no 
need for electronic tagging. The individual will be 
seen regularly by professionals, who will work with 
them and their family. 

Cathie Craigie: What happens when a person 
has been seen by professionals, has been through 
the hearings system and has ended up in the 
courts? Under the bill, the person who sits in 
judgment will have the options of putting the young 
person away in secure accommodation or of 
tagging them, while ensuring that they receive a 
package of support. Should the person who 
makes the judgment have that option or should 
they have only the option of putting the young 
person away in secure accommodation? 
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Joe Connolly: We should put young people 
away and lock them up only in extreme cases and 
when they are a risk to the community or at risk in 
the community. That covers a small number of 
people. In my years as a practitioner and in 
running projects with young people, I have been 
saddened by seeing young people who have 
nothing to lose. Some young people reach a point 
at which being locked up does not matter to them. 
The way to bring such young people back into 
communities is through engagement, because 
orders are irrelevant to them. A tag is unlikely to 
be an effective way of dealing with young people 
at that extreme end of the spectrum. What is 
effective with such young people is engagement 
and touching base with them in a way that offers 
them something and gives them opportunities and 
a chance to do things. We must replace what they 
have in their lives and provide what they have not 
had. Many such young people have come through 
pretty damaged home lives into the care system. 

I am not convinced. It should be in extreme 
cases that we consider removing young people 
from any kind of community setting. I am not sure 
whether, for the group of people that we would be 
considering, tagging would be an appropriate 
disposal. The other option is that we use tagging 
for lower levels, and I am not sure whether we 
would want to do that. 

11:30 
Tam Baillie: I want to make a point about 

criteria for use. There will be electronic monitoring 
as a result of the bill and the key question is about 
how it will be applied. To refer to my earlier 
statement about the provisions within the policy 
memorandum and the 600 to 700 places for 
enhanced supervision for young people, the 
experience down south is that about three 
quarters of the youngsters on supervision and 
surveillance programmes are subject to electronic 
monitoring. That practice has not yet produced 
evidence that electronic monitoring affects 
children’s behaviour in relation to offending. The 
numbers are potentially quite large, so we have to 
think carefully about how we will build in criteria for 
use of certain options. The bill does not go 
anywhere near far enough on that, although it has 
tied the measure to an alternative to secure 
accommodation.  

An important point is that the policy 
memorandum says that there are 
“a small number of young people who may not offend but 
whose behaviour is putting themselves at risk.”  

It is suggested that electronic monitoring should 
be used in such cases, but we cannot think of any 
situation in which such punitive action should be 
used for youngsters for welfare reasons. I ask the 

committee to consider that when it comes to the 
final draft of the bill. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): It has been said to us in evidence, as well 
as when we were out and about in communities, 
that tagging might be seen as some kind of badge 
of honour, which is the opposite to how the 
convener referred to it. 

I would like to be clear about what has been said 
previously. It has been said that if there is a choice 
between secure accommodation and tagging, 
tagging is surely a better option. It appears from 
your evidence that you consider secure 
accommodation to be a last resort. Children in 
Scotland says in its paper that secure 
accommodation 
“is intended for young people who are a risk to themselves 
or others and electronic monitoring will not offer adequate 
protection in these circumstances.” 

That organisation is concerned that 
“the proposed legislation could lead to an increase in the 
number of young people reaching the stage of being sent to 
secure accommodation as a result of breaching an ASBO 
and then a RLO.” 

Joe Connolly: We should not be considering 
locking young people up. It happens, but it should 
be the exception rather than the rule. I would be 
concerned that the system might consider that, in 
the case of a breach of a restriction of liberty 
order, a young person should be thrown into the 
residential system, whether that be a residential 
school or secure accommodation. What happens if 
people breach the monitoring? There are dangers. 
I feel proud of the children’s hearings system in 
Scotland because it is a compassionate system 
that I would describe as meeting needs. 

The way in which we have treated our children 
and young people in the hearings system is under 
review. We have also been involved in the 
Kilbrandon committee review. I believe that the 
principles that underpin how we work with children 
and young people are about what is in their best 
interests—that is not about restricting their liberty. 
Anything that restricts liberty should be used as a 
last resort. I am concerned about introducing a 
sanction on which, if we look around the country, 
there is no evidence that it will be effective, and 
through which we might increase the number of 
young people who go into residential systems. 

Elaine Smith: Is it a legitimate argument to say 
that it is better to tag young people because the 
alternative is secure accommodation, or do you 
disagree with that premise? 

Joe Connolly: If we entered into things with such 
a premise, we would be in danger of increasing 
the number of young people whom we lock up. 

Debbie Noble: We must acknowledge that a tag 
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is, realistically, a badge of honour for some young 
people. The idea that the same young people who 
commit offences will gain status in their 
communities through having tags is quite credible. 
We need to challenge that. The matter is about 
individual values, behaviour and people’s 
lifestyles, which we need to challenge, regardless 
of whether young people are tagged or not. There 
will be individuals who will gain credibility from 
their negative behaviour. 

The question of tagging and secure 
accommodation goes back to what we have all 
been saying: based on our assessment of 
individual needs, secure accommodation is not 
always the end of the road; rather, it is an 
appropriate option for certain young people. I 
would not like to view electronic monitoring versus 
secure accommodation as a choice between last 
options. We should examine all the options as 
being credible and suitable responses to young 
people’s needs. 

Elaine Smith: We could continue to discuss the 
subject, but I am conscious of the time and need 
to move on to equal opportunities. The bill’s 
definition of antisocial behaviour is causing some 
concern in relation to equal opportunities. The 
Scottish Executive has recognised that and it is 
aware in particular that there is concern about 
“children with disabilities and with special needs … being 
made subject to ASBOs because of behaviour linked to 
their particular circumstances.” 

The Executive stated in evidence to the committee 
that it was confident that the bill would not 
discriminate against any groups. 

This might go back to something that was said 
earlier about interpretations. I am not sure whose 
suggestion it was—I think it was Tam Baillie’s—
but a suggestion was made about inserting in the 
bill a definition of persistent offending behaviour. 
That might be helpful. I also refer to something 
that Ellen Donelly mentioned about health issues 
being involved. I do not know what those issues 
are and I am not asking you to comment on that, 
but there are issues. Do you think that those or 
any other equal opportunities issues are genuine 
concerns that could arise from the bill? Perhaps 
we could start with Tam Baillie, because I think 
that it was he who mentioned the matter. 

Tam Baillie: I am familiar with the concern that 
young people who have special needs will 
somehow get caught up in antisocial behaviour 
orders. If the orders are to be appropriately 
targeted, there should be full assessments of 
young people for whom ASBOs are proposed. I 
can understand, however, where the concerns 
come from, given the bill’s wide definition of 
antisocial behaviour. If nothing is done about that, 
there will be a danger, but I think that the clear 
understanding—as expressed in the policy 

memorandum—is that the group of young people 
concerned is very small. It might be useful if any 
amendments that the committee makes to the bill 
in this regard make it clear that the policy is 
restricted in that way. That would be better than 
just mentioning it in policy statements. If there are 
clear criteria, either in the primary legislation or in 
regulations, for when ASBOs will be appropriate, 
that would avoid some problems. 

The Convener: I thank the witnesses for coming 
along. The evidence-taking session has run on, 
but that is because the issues are of such 
substance. As I said earlier, if there are any points 
that you wish to amplify or expand, we would be 
more than happy to hear from you, and we will be 
reflecting on what you have said in our 
considerations on the bill. Thank you very much 
for your attendance.  

11:38 
Meeting suspended. 

11:46 
On resuming— 

The Convener: I welcome the witnesses for our 
second panel. From YouthLink Scotland, we have 
Mike Rodger, who is the youth justice manager, 
and Lisa Hogg, who is the senior development 
officer. From Children in Scotland, we have 
Jennifer Turpie, who is the director of policy and 
research, and Shelley Gray, who is the policy 
officer. From the Glasgow children’s panel, we 
have Marion Pagani, who is the chair, and 
Christine MacKechnie, who is a member of the 
panel. 

Having sat through our earlier session, the 
witnesses will be familiar with the format, although 
that session went on for slightly longer than we 
expected. We are grateful that the witnesses have 
come along today. 

I will kick off by asking a general question. The 
Scottish Executive has expressed the view that 
the consultation process was unprecedented in 
respect of the number of communities, 
organisations and individuals that took part in it. 
How effective do you think the consultation 
process was? More broadly, do you accept that 
there is a need for the bill as part of a broader 
strategy for safe communities? 

Jennifer Turpie (Children in Scotland): We 
would echo earlier comments in agreeing that 
there was a broad consultation process, which we 
welcome. However, Children in Scotland believes 
that the report that came out of the process was 
published very soon after the consultation closed. 
That made us wonder about and question how 
influential the consultation process was in respect 
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of the publication and writing of that report. 

The consultation process could have been an 
opportunity to put in the public domain more 
positive conversations about children and young 
people, but that did not necessarily happen in the 
way that some of us might have wanted. Those 
are my only two comments. 

Marion Pagani (Glasgow Children’s Panel): I 
agree that there was wide consultation, but I also 
agree with earlier speakers that there should 
perhaps have been more consultation of young 
people, given that the focus of the bill is on young 
people rather than on the whole community. The 
bill focuses very much on how we help young 
people move forward into adulthood without 
stigmatising them. 

Shelley Gray (Children in Scotland): On the 
subject of consulting young people, I know that the 
Executive funded YouthLink Scotland to carry out 
a large consultation of young people. Children in 
Scotland carried out a smaller-scale consultation 
of the young people with whom we are in contact. 
The Executive also conducted a web-based 
survey of young people, but there was concern 
that it received a very small number of 
responses—I cannot remember the exact 
number—and that most of the responses did not 
come from young people. That method did not 
seem to work as a way of consulting young 
people. 

Donald Gorrie: My question is primarily for the 
children’s panel members, although other 
witnesses may have a view on it. We have heard 
the argument that the present system for young 
offenders is not working and that something new 
has to be done, such as what the bill proposes. 
The other argument is that the children’s panel 
system is good, but is under-resourced or does 
not work for various reasons. What are the 
obstacles that prevent the youth justice system 
from working through the children’s panels to 
deliver a good service? 

Marion Pagani: It is widely known nationally 
that we have a shortage of qualified social workers 
to do the job. I feel that one of the obstacles might 
be that we do not have enough joined-up working, 
even though inter-agency work is being done. We 
must take on board all the agencies within local 
authorities. After all, looking after children on 
whom there are statutory orders is a corporate 
responsibility; it is not just a social work matter. 
Therefore, all the agencies within local 
authorities—education, social work and others—
should have a joined-up approach to the job; there 
should not be a reliance solely on social work 
departments. 

I am sure that the committee knows that there is 
a pilot fast-track hearings project in the hearings 

system, to deal with the young people that we are 
talking about—the persistent young offenders. 
That pilot is working well and there has been a 
good response to it. That said, every child in the 
system should have the luxury of a fast-track 
hearing; no child should wait for six months or 
longer for a response to their particular problem. It 
is not only offenders who should have the luxury of 
being fast-tracked. 

The hearings system is not working because it is 
under-resourced, but sometimes the public 
perceive it to be not working because they do not 
know enough about it. There should be a push 
forward so that people out there know what we are 
about and what we do. Our work is not about 
punishment or removing children from their 
families; the scope of the work that is done in the 
hearings system is much wider than that. The 
Executive should do that job of informing people 
about what we do. 

Christine MacKechnie (Glasgow Children’s 
Panel): I agree totally with what Marion Pagani 
says. As a panel member, I believe that the 
hearings system works perfectly up to the point of 
decision. Beyond that point, the fact that we have 
such a lack of resources—the lack of joined-up 
working is perhaps also an issue—hinders the 
child and the family dramatically. Up to the point of 
decision, we have an excellent system. 

I agree that our profile is not wide enough. The 
general public do not understand the children’s 
hearings system and we have a job to do in that 
regard, which we need to do fairly quickly. On that 
score, I believe that the general public feel that 
every child whom they report and whom the police 
come out to see lands up in front of a children’s 
hearing. That does not happen. That is why we get 
responses from the general public saying that the 
system does not work and that it is an easy option. 
It is not an easy option; we deal well with the 
children who come in front of us, but we suffer 
from a lack of resources. 

Donald Gorrie: Is the principal problem the fact 
that you make a decision and it does not happen 
because of lack of resources, or is it the delays to 
which you referred? I presume that the resources 
problem causes the delays and the lack of follow-
up on your decisions. Is that right? 

Marion Pagani: As you rightly say, panel 
members make the decisions. The delays to which 
I referred earlier do not arise in the making of 
those decisions. The issue is about acting on and 
implementing the decisions. Many people will say, 
“But a child has been allocated to a social worker”; 
however, that matter should not even be 
considered within the children’s hearings system. 
Instead, we need orders to be implemented. The 
hearings system does not have the human 
resources—for example, social workers—to carry 
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out that kind of work, which is why local authorities 
need to be more imaginative in resourcing and 
supervising a child who is subject to an order. 

The bill refers to the local authority’s 
accountability. I know for a fact that that has been 
welcomed by every panel in the country, because 
we now have the power to challenge a local 
authority on the ground of accountability about its 
failure to implement an order. That is where the 
problem lies. Up to the point at which decisions 
are made, the children’s hearings system works 
extremely well. However, I should point out that, 
although the local authority looks after some 
children ably, that is not the case for every child. 
Indeed, I can see that that does not happen. It is 
not a case of dipping a toe in the water and giving 
children some supervision; some children receive 
no supervision whatever. 

Jennifer Turpie: The children’s hearings 
system has a unique and international reputation 
that should be respected. As part of our 
consultation process, Children in Scotland and 
YouthLink held an event that was attended by 
children’s panel members and other professionals 
who are involved in the system. Many of their 
comments about the antisocial behaviour strategy 
and the bill referred to capacities and other 
elements that already exist in the children’s 
hearings system. As witnesses have already 
identified the issues within the system, I will not 
repeat them. However, I will simply point out that 
many people questioned the idea behind putting 
other stuff on top of the system. 

We are all aware of the impending review of the 
children’s hearings system. During the 
consultation process, people asked questions 
about why the review was to take place after the 
bill’s passage rather than before it in order to 
ensure that certain issues could be raised and 
addressed, and why we were not concentrating on 
the current system’s capacity to address and 
tackle antisocial behaviour instead of introducing 
additional measures. 

The Convener: Is there an issue about the role 
of the children’s reporter in all of this? My 
impression is that many youngsters do not get as 
far as a children’s panel. Indeed, they might only 
come before a panel when they have accumulated 
a number of offences because a reporter has 
judged at an earlier stage that no further action 
should be taken. Would a children’s panel have a 
role in that respect? After all, the very fact that a 
young person has to attend a hearing creates a 
certain level of seriousness and might make 
people think that the system is worth while. There 
is a feeling that when a case comes back with the 
judgment that no further action should be taken on 
it, that sends a message to the young person that 
their offence was not deemed to be serious 

enough. 

Moreover, although I accept absolutely that 
communities do not understand many of the 
workings of the children’s hearings system, is it 
reasonable for a community to expect that it can 
judge the system’s benefits on whether they affect 
or improve behaviour? In other words, if 
communities look at someone who has been 
referred to the hearings system, will they see a 
change in the person’s behaviour? Is it reasonable 
for a community to ask that that be a way in which 
to judge the system’s effectiveness? 

Marion Pagani: It is only reasonable for a 
community to expect a child who has a statutory 
order placed on them at a children’s hearing to 
have some work done with them. 

The Convener: Yes, but let me play devil’s 
advocate for a moment. Communities hear young 
people who have offended say that nothing 
happens to them in the system and they see that 
those young people are back out in the community 
doing exactly the same things as before. In that 
case, is it reasonable for a community to say that it 
feels that there is an issue about how the hearings 
system works? 

Marion Pagani: Yes, that must be questioned. 
When it is clear that decisions are made but are 
not implemented, we have to question the local 
authority—and perhaps the Scottish Executive—
about that. Jennifer Turpie is right to ask why we 
have reached this stage. 

I think that the bill is a knee-jerk reaction to the 
lack of resources that have gone into the hearings 
system over the past 10 years. That is why, as you 
stated, the work is not being done and children 
say that it is not happening— 

The Convener: What I mean is that the system 
is not necessarily effective. It is not changing 
behaviour. 

12:00 
Marion Pagani: The system will not change 

behaviour if the work is not being done. Unless the 
human and financial resources are there to do the 
job, behaviour will not be changed when children 
come out the other side of the system. 

From my experience of working with children 
from birth through to 16 and 18 years of age, I feel 
that the 12-to-16 age window on which the bill 
focuses is the time during which there is always 
the highest number of instances. Often children 
change their behaviour on their own when they 
become 16, whether or not that is due to the 
children’s hearings system. However, clearly there 
are children who require the support of the 
children’s hearings system and the public need to 
know that; they need to know that the work will be 
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done and will be resourced whenever it is 
required. 

“No further action” does not mean that there will 
be no further action; it means that there will be no 
further action in relation to the hearing. However, a 
lot of intervention work will be done in that time. 
The reporter can decide to refer the child to the 
independent sector, for example to Barnardo’s or 
NCH, which have projects to which children are 
often referred. “No further action” does not mean 
that nothing else happens to the child. 

The Convener: But it can mean that. 

Marion Pagani: Yes, of course it can, but it 
does not mean that in every instance. Perhaps 
within the hearings system, the disposal of “No 
further action” should be changed, as it does not 
really tell the full story. 

Scott Barrie: Without prolonging the discussion 
unnecessarily, I want to go back to the issue about 
what children’s panels can and cannot do. One of 
my frustrations was that social workers, in 
practice, rarely recommended unusual additions to 
a supervision requirement. In my experience, 
panels never added some of the powers that 
Jennifer Turpie suggested are open to them in 
theory. One of our difficulties is that, in theory, 
children’s panels have incredibly wide-ranging 
powers to attach conditions to a supervision 
requirement, but in reality they do not do so. In 
part, that is because panels are not asked to use 
those powers, but it is also because they do not 
take the initiative. That has been one of the 
hearings system’s failings over the past few years 
and it needs to be addressed. It might be true to 
say that panels can use such powers, but we need 
to acknowledge the fact that they do not. 

Mike Rodger (YouthLink Scotland): I should 
explain that, although I am here as a 
representative of YouthLink Scotland, I am the 
youth justice manager for East Lothian Council, 
which is a member of YouthLink. I want to give an 
example of where things work. In East Lothian, the 
panels and the youth justice teams from the 
various authorities work very closely together. In a 
recent case, the panel gave a young man who had 
offended persistently at all times of the day a 
supervision requirement that required him to be at 
home by 10 o’clock. 

Scott Barrie: Good. 

Mike Rodger: When that decision was made, 
we had to put in place a range of monitoring 
procedures to ensure that that happened, so it can 
be done, and has been done in East Lothian. 

We have an ethos of working together to ensure 
that as few people as possible end up before 
children’s panels. The key persons within that are 
the reporters to the children’s panel. Most of their 

referrals to us are for diversions whereby, rather 
than send the case to a panel, they ask us to do 
some work with the young person. Police officers, 
of which I have one as a member of my team, can 
also decide to give young people police warnings 
either face to face or by letter. 

There are examples of different authorities 
working closely together locally. I am aware that 
that is not the case throughout the land, but I have 
given an example of how that happens in East 
Lothian, where young people can be identified 
early on and can be diverted before there is any 
need for the criminal justice system to become 
involved. 

Scott Barrie: I do not know the percentage but, 
for the overwhelming majority of supervision 
requirements, the only condition that is attached is 
regular school attendance. Do you accept that 
other types of addition are rarely attached to a 
supervision requirement? 

Mike Rodger: The onus is perhaps on panel 
members and the local authority to work together 
to come up with imaginative ideas. I know of a 
couple of instances in which a children’s panel has 
thought outside the box and has considered 
matters differently. In such cases, we had to think 
quickly to implement the decisions.  

I welcome such action and I am happy about it. I 
used to be a children’s panel member before I 
became the youth justice manager. Given that the 
legislation allows any reasonable condition to be 
imposed, there is no reason why panels should 
use only the condition of regular school 
attendance. Electronic monitoring was discussed 
earlier. Our submission states that, as far as we 
are aware, the existing legislation allows for a 
panel to impose a condition on a young person 
that they must be in their house at a certain time 
and for that to be monitored. That is a different 
way of doing things, but the power exists. 

Mary Scanlon: The second page of the 
Children in Scotland submission, under the 
heading “Linking measures to support”, states: 

“the legislation will not ensure that those under 16 
receive appropriate support in connection with all the 
measures contained within the Bill.” 

I ask the witnesses from CIS to explain that point. 

I ask Marion Pagani, given the conversation she 
had with the convener, how she responds to 
section 104, which will allow children’s panels to 
apply to the sheriff principal for an order, where a 
local authority is in breach of the duty imposed on 
it to provide a service or supervision. Will that 
additional commitment in the bill strengthen your 
role? 

Marion Pagani: I think that it will strengthen our 
role. I am sorry if I gave the impression that I feel 
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that the children’s hearings system is not working; 
I believe passionately in the system, but 
unfortunately, we have problems with supervising 
some children, especially in Glasgow. 

Mary Scanlon: Will section 104 help? 

Marion Pagani: Yes, but I see pitfalls in it. We 
could hold the local authority to account for not 
supervising children or not providing services, but 
local authorities provide many services, which 
means that the provision will be used in only a 
small minority of cases. If the service does not 
exist until the provision is used, how can we be 
sure that it will be available after the provision is 
used? I am not sure whether we will get the 
service after the provision is used. 

Mary Scanlon: I am sorry, but I want to press 
the matter. If a children’s panel can apply to the 
principal reporter to ask a sheriff to place a duty on 
a local authority that is in breach of its duty to 
provide a service, surely that will strengthen the 
children’s hearings system. 

Marion Pagani: Yes, but the bill does not go 
further than that; it does not say what action may 
be taken if the service is still not provided. The 
service will not have been provided until that point. 
I appreciate and welcome the measure, but I am 
worried about where we will go if the service is still 
not provided. 

Mary Scanlon: So you are not confident that the 
service will be provided even if, under section 104, 
a sheriff asks a local authority to provide it. 

Marion Pagani: No, because until that point, the 
service will not have been available. If the service 
is still not available, where will we go from there? 
The bill makes no provision for that situation. 

Mary Scanlon: My other question was about the 
CIS submission, which states: 

“the legislation will not ensure that those under 16 
receive appropriate support”. 

Shelley Gray: We welcome the duty on local 
authorities to provide support in relation to 
supervision orders. There is the issue of services 
being there so that that duty is fulfilled. We are 
concerned—as were our members when we 
consulted them—because whatever support goes 
with a particular measure will make the difference 
in changing a young person’s behaviour and it is 
not clear from the bill that that support will be 
assured in the case of ASBOs for under-16s. In 
particular there is an issue about RLOs for under-
16s. In the case of electronic monitoring through 
the children’s hearings system, the policy 
memorandum specifies that there will be a 
package of intensive support, but that safeguard is 
not there for RLOs applied through the court. We 
are concerned that a child who is being 
electronically monitored through one route will 

have intensive supervision but one who is being 
monitored through the other route will not.  

Stewart Stevenson: I have a question for Mike 
Rodger for clarification. You refer in your written 
evidence to JLOs. What is a JLO? 

Mike Rodger: It is a juvenile liaison officer. 
When any young person under 16 commits a 
crime, the incident is channelled through a police 
officer, who makes decisions on what should 
happen or passes the reports on to the reporter.  

Stewart Stevenson: Thank you.  

I do not want to spend a lot of time on this but it 
is important. Antisocial behaviour is defined in the 
bill as being when a person 
“acts in a manner that causes or is likely to cause alarm or 
distress”. 

Is that the right definition? If not, will you tell us 
briefly what the definition should be? 

Mike Rodger: It would be difficult to come up 
with anything better than that because the 
perception of what is antisocial behaviour lies with 
the person who feels that such behaviour is being 
perpetrated against them. If someone feels 
unhappy about such behaviour, they should feel 
that they have the necessary recourse to do 
something about it. How that happens is part of 
the debate here, and how local authorities 
interpret that will influence what they consider they 
need to do about antisocial behaviour. There is a 
range of legislative possibilities in the bill, which 
gives rise to various ways of considering the 
solution.  

Stewart Stevenson: Are you content with 
section 4(3), which, ultimately, allows the sheriff to 
disapply an order when it can be shown that 
behaviour was reasonable in the circumstances? 
Is it reasonable that sheriffs should be responsible 
for interpreting cases by examining the whole 
picture? 

Mike Rodger: It would be unfortunate if we had 
to go to court every time before something could 
be defined as antisocial behaviour. The approach 
that we will take in East Lothian is that, if we can 
identify and deal with issues earlier, they should 
not need to go before a sheriff. It should be 
possible to deal with them through negotiation in 
local communities or with the support of local 
services. 

Stewart Stevenson: You have just made a very 
important point that I have not heard anyone else 
express in quite that way. You seem to be saying 
to the committee that the broad definition is useful, 
because it can be used as a negotiating 
instrument at an early stage. Perhaps the issue is 
not so much the legal importance of the definition 
as its importance in the process. Am I interpreting 
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correctly what you are saying? 

Mike Rodger: I think so. The main focus of our 
work is early identification of young people—or 
other people—who may be causing concern to 
others. In different departments in different 
agencies in East Lothian, we use a variety of 
means to examine whether there can be an early 
resolution of difficulties and whether there can be 
a local response to or local action on them, without 
a case having to be dealt with by panels, police 
officers and so on. 

Stewart Stevenson: Do Jennifer Turpie or 
Shelley Gray have anything to add to what Mike 
Rodger has said? 

Jennifer Turpie: As has been said, a particular 
concern of Children in Scotland members is the 
issue of children who have a disability or health 
problem that may be interpreted as antisocial 
behaviour under the definition. I know that the 
Scottish Executive has taken note of that, but it is 
a particular concern of our members. 

Stewart Stevenson: Would Marion Pagani like 
to comment on the definition? 

12:15 
Marion Pagani: It is very broad. To reduce the 

level of distress that is caused to other people, 
should we not empower communities to examine, 
challenge and, perhaps, guide young people’s 
behaviour? Should not communities do some work 
to tackle children’s behaviour instead of cases 
having to go to court? 

Stewart Stevenson: Bearing in mind the point 
that Mike Rodger has just made, do you think that 
the relatively broad definition is useful for 
triggering early intervention and as a negotiating 
instrument among agencies, individuals and 
victims? 

Marion Pagani: There are two sides to the 
issue. For local authorities, the definition is a 
useful tool, but for communities the issue is what 
they perceive to be antisocial behaviour. We need 
to have a level playing field and both sides need to 
agree what antisocial behaviour is. As was stated 
earlier, children hang about street corners and do 
not regard that as antisocial behaviour. They might 
not even regard a bit of disruption as antisocial 
behaviour. However, to the community and the 
local authority it would be. We must have services 
in place and must empower communities to 
encompass children and to improve matters. 
Perhaps that is not the answer that the member 
seeks, but I feel strongly that communities must do 
some work to deal with antisocial behaviour. 

The Convener: There is an issue of 
stereotyping of young people, but do you accept 
that there is also stereotyping of some local 

communities that complain about antisocial 
behaviour? Our experience when meeting local 
communities is that the people who have concerns 
about this issue are the same people who run the 
youth clubs, residents groups and housing 
associations that have been involved in 
community regeneration. Some folk on the 
margins might make frivolous comments about 
young people who are just gathering, but some 
people are at the end of their tether. They run 
youth clubs and groups, but they have passed the 
stage of being able to challenge antisocial 
behaviour. 

Do you accept that that is part of the problem 
and that the issue is not just a case of its being 
reasonable to ask communities to engage with 
young people where they can do so? In some 
cases, the situation has gone beyond that. For 
some people, the consequences of challenging 
antisocial behaviour have been quite serious. 

Marion Pagani: The behaviour of a small 
minority of children is as the convener describes. I 
have attended meetings in her community and 
have seen the community’s response to the 
problem. Equally, the community still has a role to 
play. High-profile policing in the community to 
make children aware that antisocial behaviour will 
not be accepted does not happen. Not enough is 
being done at that level. 

Elaine Smith: I want to pick up on the point that 
Jennifer Turpie made, which relates to equal 
opportunities. I have put the point to previous 
witnesses. As she said, there are concerns, but 
the Executive has stated that it is confident that 
the bill will not discriminate against any group. I 
am sure that that is the Executive’s intention, 
given much of the good work that it has done on 
equal opportunities issues, mainstreaming and so 
on since the Parliament was established, but 
Children in Scotland members have concerns 
about the issue. Are there particular examples of 
those concerns? I am aware that parents are very 
concerned about children who have autism or 
Asperger’s syndrome. 

Jennifer Turpie: The example of which I am 
aware is from down south—from England—and 
involved a child who had autism. The child was 
making a tremendous amount of noise in the town 
house in question, knocking the walls and so on. 
That led the neighbours to complain, which 
ultimately led to the application of an ASBO.  

The situation was brought to our attention as an 
example. I am not aware of other specific 
examples, but I am aware that our members who 
work in the field of disabilities among children and 
young people have a particular concern about it. 
That concern comes not only from organisations, 
but from parents, who are very concerned that 
their children’s behaviour could be interpreted in 
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such a way as to be thought of as antisocial. 

Elaine Smith: Given the definition of antisocial 
behaviour in the bill and the fact that the 
neighbours in that example might not have known 
the reasons for the child’s behaviour, they would 
have grounds to claim that the behaviour was in 
fact antisocial under the legislation here. Would it 
then be up to a sheriff to say that the behaviour 
was not unreasonable under the circumstances? 

Jennifer Turpie: That child’s behaviour would fit 
the bill’s definition of antisocial behaviour, but if 
the matter had to go before a sheriff, that would 
cause a tremendous amount of distress to the 
parent, who would already be suffering the 
distress of raising a child with a disability.  

There are issues around children with disabilities 
such as autism, but there are also children and 
young people with behavioural problems. I am 
widening the discussion, but we need to think 
about what leads children into offending 
behaviour. We know that a lot of children who end 
up committing offending behaviour in their teens 
had problems when they were younger. How are 
we helping younger children and their families to 
address what we might now label antisocial 
behaviour? The issue is very wide. 

Mary Scanlon: Will the witnesses briefly outline 
any work that they have done to prevent or tackle 
antisocial behaviour, particularly with young 
people, who can often be the victims of antisocial 
behaviour? 

Mike Rodger: As I said earlier, we would try to 
identify young people as early as possible. A 
range of agencies and stages are involved in that. 
First, there are front-line police officers who, as 
part of the making the difference initiative, can 
identify the young people who might be causing 
the most concern. The officers will take their 
details and enter them into the system. They are 
then picked up by the juvenile liaison officer, and 
decisions may be made about whether that young 
person needs to have some further discussion, 
perhaps with us, at an early stage.  

A range of professionals operate in this area, 
including teachers, social workers, community 
police officers and housing officers. They can 
identify young people who, in their professional 
opinion, they think could become involved in the 
criminal justice system if intervention is not put in 
place. We refer to that as conflict with authority 
and we will accept referrals of young people on 
that basis. Those young people have not 
committed offences but, in the various 
professionals’ opinion, they could end up getting 
involved in the criminal justice system.  

We will put in place a specific intervention, but it 
will never mention offending at all. Research has 
shown that if someone makes a connection with 

being seen as a potential offender, they may well 
become an offender. We will talk about the 
individual’s personal circumstances, their actions, 
the consequences of those actions and their 
attitudes towards conflict. That is becoming one of 
the largest areas of our work.  

A range of people pick up on young people and 
we are putting appropriate strategies in place. Our 
range of initiatives goes right through to having 
one of the fast-track children’s hearing pilots, 
which were mentioned earlier. Certainly in East 
Lothian, very few young people have made it as 
far as fast-track hearings, and I would like to think 
that that is because of the range of interventions 
that identify young people early on and which help 
to keep them out of the panel system and out of 
the criminal justice system. 

Lisa Hogg (YouthLink Scotland): YouthLink 
Scotland welcomes the Executive’s commitment to 
tackling youth antisocial behaviour. We 
understand that it can cause misery within our 
communities, but I ask the committee to consider 
the need for a co-ordinated, holistic approach to 
supporting young people when they are at the 
other end of the scale, that is, when they are being 
released from custody, because currently there is 
inconsistent support for young people who leave 
custody. Very few of them have a statutory 
connection to any agency. Those are the young 
people who commit crimes and come back into 
our communities. 

The Convener: Some committee members had 
the privilege of coming out to Polmont to meet 
YouthLink Scotland and some of the young men 
who are working with you, which we appreciated. 
We found the visit useful. Your comments about 
what happens when someone comes out of an 
institution and how we might support them were 
amplified during that visit. 

Donald Gorrie: On having enough facilities to 
keep people out of trouble and provide a good life 
for young people, do you have any views on what 
the Executive should invest in most urgently to 
provide the services that the bill requires? 

Shelley Gray: When we talk about youth 
services, one of the key points is the fact that a lot 
of work goes into asking young people themselves 
what they want in a particular area. No single type 
of youth service will suit all young people, but if 
young people are involved in deciding what they 
need in their area, they will be a lot more likely to 
buy into and use the facilities. We found that from 
speaking to young people about the bill, and 
through various projects that are members of our 
organisation. The central point is to find out from 
young people what they want, so that they buy into 
whatever is put in place. 

Mary Scanlon: The bill proposes to extend the 
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use of antisocial behaviour orders to people aged 
from 12 to 15. I ask the witnesses from Children in 
Scotland to respond to that. I am concerned about 
the last paragraph of their submission, which 
states that the bill  
“in some respects may exacerbate the problems already 
faced by vulnerable children, young people and their 
families.” 

It is worrying that you came up with that 
conclusion. What is behind that train of thought?  

You also state: 
“It cannot be assumed that measures designed to 

respond to antisocial behaviour in adults will be appropriate 
or effective for children.” 

Will you clarify that point? 

Jennifer Turpie: That view came to us through 
our consultation event, our members and through 
people who are working in the community with 
children and families. One of the key concerns is 
that the bill could lead into the criminal justice 
system young people aged 12 to 16 who may not 
otherwise have entered the system. If a child goes 
down the road of becoming involved in the 
children’s hearings system or the criminal justice 
system by receiving an ASBO, and they break that 
ASBO, there is concern that they would be further 
involved in the criminal justice system. That would 
be a door into a system that we are trying to keep 
young people out of. 

Mary Scanlon: But is it not better to have early 
intervention, early identification and early action to 
prevent more punitive treatments later on? Do you 
see that as positive in any way? 

Jennifer Turpie: We see interventions as 
positive, but we do not necessarily see ASBOs as 
positive, because the breaking of an ASBO or an 
RLO could lead to a child being put in the criminal 
justice system. Obviously, we support and want to 
see used interventions that can be put in place 
before that happens. That is a key concern. 

Mary Scanlon: So you do not support the 
extension of ASBOs to under-16s. 

Jennifer Turpie: Mixed views were expressed 
on that at our consultation event. Some people 
supported and saw merit in the extension, 
although not necessarily in how it has been 
presented in the bill. Tam Baillie spoke about that. 
There are concerns about the way in which the 
extension is constructed and we share those 
concerns. Others took the view that the extension 
would lead to more young people being involved in 
the criminal justice system and possibly to more 
young people being put in secure accommodation, 
which is a concern. 

Scott Barrie: I have just a brief point. Your 
submission says that one of the underlying 

principles of the Children (Scotland) Act 1995 is 
the no-order principle and you express concern 
that that is not acknowledged in relation to 
antisocial behaviour orders for the under-16s. Will 
you elaborate on your concerns about that? 

12:30 
Shelley Gray: I will have to check this but, as 

far as I am aware, the no-order principle would 
apply to the bill; I assume that it would. Our 
members thought that clarification of that was 
needed and that it should perhaps be stated more 
explicitly in the bill or the accompanying guidance. 

Jennifer Turpie: A point is made in the bill 
about how the welfare or needs of the child would 
be at the heart of any decision taken on an ASBO. 
As we know, one of the features of the Children 
(Scotland) Act 1995 is the no-order principle, 
which is not spelled out explicitly in the bill. There 
were questions about whether that principle needs 
to be made more explicit and whether the same 
principle will be applied in deciding whether an 
ASBO is imposed. 

Patrick Harvie: If you were in the room for the 
first part of the meeting you will have picked up 
that there are a range of views and mixed feelings 
among committee members about the sections on 
the dispersal of groups, but this is our chance to 
hear your views. What is your attitude towards the 
power of dispersal? Do you think that it is a 
positive element of the bill? How would you 
respond to the arguments about increasing 
alienation among young people, moving a problem 
instead of changing behaviour and using the 
power against people who are not committing 
offences as well as against people who are? 

Jennifer Turpie: The first point that I will make 
is one that a young person made in response to 
our consulting on that. A young girl said to us, 
“That really worries me, because I walk with my 
friends because I am afraid to walk alone. If I want 
to walk through a park, I should be able to walk 
through it with my friends.” She asked what the 
power would mean. There is a general point about 
how we discuss the power of dispersal with young 
people. Under the bill, a group of two people could 
be moved on. I know that this point was made 
earlier, but if we are moving people on, where are 
we moving them on to? Young people asked 
where the Executive wanted them to go, because 
there is nowhere for them to go. Shelley Gray 
raised the point earlier about engaging with young 
people and getting them involved in developing 
the services, youth clubs and groups that we want 
to be available to them so that there is no need for 
them to hang about on street corners, which is the 
stereotype. 

Mike Rodger: I wonder whether we could 
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consider promoting tolerance zones rather than 
designating places where young people cannot 
congregate. There is certainly evidence to support 
such zones from Thames valley and various 
places in Scotland where local authorities have 
decided to set up places where they would find it 
acceptable for young people to hang around, such 
as youth shelters and kick-about pitches. I often 
think about how the Italians would view the matter. 
Passeggiata in Italy is a great thing; people get 
out, hang about and interact and yet we are 
considering trying not to do that here. I wonder 
where we have gone wrong if we have to consider 
areas in which young people cannot congregate. I 
would like to think that we can be tolerant and can 
accept that there are some places in which young 
people can congregate as well as some places in 
which they cannot. 

Patrick Harvie: To focus on areas where 
antisocial behaviour is a serious problem, would 
the power be positive in those areas and would it 
make the situation better? 

Marion Pagani: I will repeat my earlier comment 
about high-profile policing. It would be 
advantageous to local communities if there were 
more policemen on the beat. In my area, we have 
policemen on push-bikes, and that helps. I do not 
see youngsters hanging about on street corners 
where I live. I certainly do not live in a highly 
populated area, but I think that high-profile policing 
would be helpful. 

Lisa Hogg: We must highlight the role of youth 
work in crime diversion in local communities. 
Earlier in the meeting, points were made about the 
role that intergenerational work, detached work 
and youth work can play in local communities in 
addition to the role of the police. What can local 
communities do to work with young people and 
disperse crowds? A lot of concern is built on fear, 
and rightly so, but intergenerational work by youth 
work services is a good idea. 

The Convener: I mentioned to a previous panel 
that, in extreme circumstances, people gather in 
an area not just to chew the fat or for relaxed 
chitchat but to target particular people who come 
to use the premises or particular families who 
have complained about the behaviour of the 
people who gather there. You talked about cases 
in which policing is used to disperse such young 
people, but in cases where the behaviour is not as 
you described it, do you accept that it is 
reasonable to use the circumscribed power that is 
identified in the bill? Do you object to the power in 
principle, or do you accept that it might be 
necessary in certain circumstances? 

Mike Rodger: I am sure that there must be 
some circumstances in which that is a possibility—
otherwise, I presume that you would not put 
forward the proposal. As a youth worker, my 

question is, “Where do they go?” If people are 
dispersed from one place, they will go somewhere 
else; they will not disappear back to their own 
homes. There is a mentality that says, “You 
cannot go there and therefore you cannot go 
anywhere else.”  

There is anecdotal evidence that young people 
no longer congregate in areas where closed-circuit 
television has been provided, but obviously they 
congregate somewhere else. Should we 
proliferate CCTV cameras or should we just 
accept that the young people will go somewhere 
else? The same question applies. If young people 
are creating a difficult situation and the decision 
has been made to move them on, they will go 
somewhere else; should we then do the same 
again? 

The Convener: Facilities are important, 
although there is the issue of young people 
gathering outside youth facilities and intimidating 
other youngsters to prevent them from using the 
facilities. The answer to the problem is more 
complicated than, “If there was a youth centre, 
there would not be a problem.” 

Mike Rodger: I agree. In my experience, that is 
not the case because most young people do not 
use youth services. However, the best way 
forward would be the promotion of a youth work 
strategy to consider how we can provide the best 
service to those young people who cause the most 
concern in our communities. 

Scott Barrie: I return to the question that I 
asked the previous panel about part 9 of the bill, 
on parenting orders. What are the panel’s views 
on that? 

Marion Pagani: The issue of parenting orders is 
difficult. As I said earlier, children’s panel 
members sometimes become frustrated and say 
that they wish that an order was on the parent 
rather than on the child. Further to that, I am 
concerned about what would then happen if a 
parent breached a parenting order. Who would 
suffer and what would we do to that parent? 
Would we remove the parent from the home? Do 
we remove the children from the home? Who 
would be at risk? It would certainly not be the 
parent who would be at risk; it would be the child. 
Has it been thought out how we would resolve the 
situation if a parenting order were breached? That 
must be looked at. 

Christine MacKechnie: As Marion Pagani said, 
panel members often wish that we could put an 
order on the parent, but when one looks at the 
whole picture, that would not be productive. If 
parents do not work with whoever works with the 
child in the children’s hearings system at the 
moment, a parenting order would not make a 
difference to that parent.  
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Most parents who come with their children to the 
hearings system tend to work with us or with 
whichever resource is put in place when we reach 
a decision. We are talking about the odd one or 
two who are difficult cases. There might well be a 
necessity to cover that in the bill, but I do not think 
that parenting orders will work because of the 
implications—there are many questions around 
that matter. As Marion Pagani asked, what do we 
do if the parent breaks the order? Where do we go 
from there—does the matter go to another 
hearing? Is it in our power to do something else 
about it? That is a difficult problem. As panel 
members, we think that if that measure existed, 
we would not use it often. 

Scott Barrie: I accept the caveats that you have 
stressed but, as I said to the previous panel of 
witnesses, in a small number of cases, all that a 
children’s panel can do is to make a supervision 
requirement on the child, irrespective of whether it 
is the child who is the main concern in the holistic 
approach that you described. Would a parenting 
order not be more appropriate in those cases 
where it was the parents who were failing to 
engage with the appropriate services? The policy 
memorandum makes it clear that such an order 
could be implemented only if such family support 
services existed and that it might be more 
appropriate to put the order on to the person who 
fails to do what they should do, rather than acting 
indirectly through the child? 

Marion Pagani: In the circumstances that you 
are talking about, that would be more appropriate. 
However, if the parenting order were breached, 
has any thought gone into the bill as to where we 
would go from there? Under the current hearings 
system, when parents fail to provide for their 
children sufficiently, it is the duty of the local 
authority to ensure that the child’s right to receive 
all those services is upheld. The local authority will 
therefore take over guardianship of that child. That 
is not always the best thing for the child, although 
panel members always make decisions in the best 
interests of the child. Sometimes the children 
come back and tell us that the action taken was 
not in their best interests, although we act with the 
best will in the world and make informed and 
appropriate decisions at the time. I am not sure 
that parenting orders would work without further 
consideration of what we would do if they were 
breached. There is provision under the current 
hearings system for children to be looked after. 
The question remains of where we go if the 
parenting order is breached. That is the pivotal 
question in determining whether the parenting 
order should be included in the bill.  

Jennifer Turpie: There was broad support for 
parenting orders in our consultation. However, 
under the bill, it is up to the court to make the 
disposal of the parenting order and not necessarily 

up to the children’s hearings system. Earlier, Tam 
Baillie made the point that, should a parenting 
order proceed, some advice should be given by a 
panel.  

Please correct me if I am wrong, but I interpret 
section 77 to mean that a parenting order could be 
made if there were concerns about the welfare of 
a child, bar any offending behaviour. There is no 
age definition there. That goes below the age of 
12, as I interpret it although I do not know if I am 
doing so correctly. That has tremendous 
implications and I wonder whether thought has 
been put into the implications of that for the 
children’s hearings system and local authorities 
working with and supporting families. 

Marion Pagani: The provision to look after 
those children if parenting skills are not available 
is already in the 1995 act. There are some very 
dysfunctional families. 

12:45 
Scott Barrie: As I understand it, the bill 

proposes to direct the responsibility to where it 
might be more appropriate, rather than indirectly 
doing it through attaching a supervision 
requirement to the child. That is key, because in 
my experience of working with children’s panels—
although my direct experience as a social worker 
was prior to 1995—several parents used the fact 
that a supervision requirement was attached to the 
child to somehow stand back as if they had no 
responsibility. 

Marion Pagani: Equally, I think that parenting 
orders will be used with only a minority of the 
families that we deal with. Sometimes parents 
refuse point blank and are intelligent enough to be 
able to say that they will forgo the responsibility of 
their children, and it is still the duty of the local 
authority to look after those children. I am sorry 
that I keep coming back to this, but what do we do 
with those people who breach those orders? The 
idea has not been thought out properly. Where do 
we go when a parenting order is breached? 

Scott Barrie: Using the welfare principle on 
which the hearings system is based, presumably 
you would remove the child. 

Marion Pagani: So there is no comeback on a 
parent who breaches a parenting order. You are 
saying that the child should then be removed from 
the family. That solution is already available 
through the hearings system. 

Scott Barrie: My understanding of the parenting 
order is that it directs the responsibility to where it 
is more appropriate rather than doing that 
indirectly through a supervision requirement. 

Christine MacKechnie: Perhaps I am 
misunderstanding what is being said but, in the 
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few cases where there is a parent who will not 
work with the resources that are put in place, the 
family will be brought back to another hearing. As I 
understand it, that will be the parent on whom you 
are talking about putting a parenting order. 

Scott Barrie: Yes. 

Christine MacKechnie: I agree that such an 
order would be useful in some circumstances, but 
the system has the resources available to it to 
remove a child from home if necessary, although 
we would not want to do that. You seem to be 
talking about only the families who totally refuse to 
work with the resources given to them. As a 
children’s panel member, I would hope that the 
parenting orders that we would have to consider 
would be few and far between. On the odd 
occasion when we say that we wish we could use 
something like a parenting order, it would only be 
because a parent is not working with the 
resources given to them and we would be taking 
fairly stringent measures anyway if that happened. 

Donald Gorrie: The Children in Scotland paper 
expressed concern about the possible effects of 
the part of the bill on the closure of premises, 
because there is already inadequate provision of 
facilities for young people in communities. How do 
you think that that measure might work? 

Shelley Gray: This is a similar case to the 
dispersal of groups. We acknowledge that a 
particular facility can become a focal point for 
young people to gather and possibly engage in 
antisocial behaviour, and that can be a problem; 
we did not intend to say that it was not. If young 
people are being prevented from using a facility 
because of the antisocial behaviour of another 
group of young people, that facility could be closed 
down—that is my reading of the bill, but I might 
have picked it up wrongly. Such an action would 
not address the problem and would penalise an 
entire group of young people for the behaviour of a 
few. That would seem to be a counter-productive 
approach. 

Donald Gorrie: I assume that that means that it 
is a theoretical possibility. 

Campbell Martin: As you know, the bill would 
extend electronic tagging to offenders under the 
age of 16. Do you think that that is a necessary 
step or a good idea? Do you foresee there being 
any problems in the implementation of the 
initiative? Do members of the children’s panels 
believe that the availability of the sanction of 
electronic tagging would be of benefit to the 
panels’ work, or do they think that the other 
disposals to which they have access are at least 
as effective? 

Marion Pagani: I am not altogether sure that 
electronic monitoring would be of benefit to the 
hearings system. We hope that it would be used in 

the interests of the child’s welfare rather than as a 
punishment. As has been said, tagging would be 
used as a measure to keep the child at home and, 
often, home is not the safest place for some 
children to be. There are difficulties around the 
idea of keeping a child safe at home because of 
their actions outwith the home. There is a hard 
balance to strike. 

I am not sure that electronic monitoring should 
be seen as a substitute for secure 
accommodation. There are stringent criteria for 
secure accommodation, but secure 
accommodation is not always used appropriately. 
Sometimes it is used to remove a child because 
they pose a risk to the public and at other times it 
is used because of the risk that the child poses to 
themselves. We have to ensure that we are 
providing security to a child. Electronic monitoring 
might be the vehicle by which we do that. I am not 
sure at all. In any case, when we use electronic 
monitoring, we have to use it appropriately and in 
the interests of providing security rather than 
punishment. 

Mike Rodger: We had a chance to visit a 
project in Sunderland that used intensive 
supervision, including electronic monitoring, and 
were able to discuss its pros and cons. We were 
told that, quite often, young people who were 
tagged electronically would breach their 
conditions. If that happened, the security company 
could tell the workers whether the young person 
was where they should be. There is a delay, 
however, while an application is made to the court 
to enable the situation to be dealt with. We were 
told that there seemed to be far more mileage in 
the intensive support that was given to those 
young people than there was in the electronic tag. 
Providing an advocate, as it were, who would work 
with a young person on a one-to-one basis for 20-
odd hours a week was seen to be more effective 
than wiring them up to an electronic monitor. 

As I said, as part of the supervision 
requirements that we can impose, we have the 
ability to tell a young person to be at home by a 
certain time. 

Marion Pagani: I agree with Mike Rodger. 
Having an electronic monitor will not change 
someone’s behaviour, but that is what we want to 
do. We want to stop children behaving in the way 
that they are behaving. If we have to contain them 
in one place to do that, we impose the condition of 
having a supervision requirement. That puts the 
onus back on the child and the family to ensure 
that the child is in the home. The issue is not 
simply about whether we are doing the job—it is 
about people taking some responsibility for 
themselves. 

Patrick Harvie: I want to ask the children’s 
panel representatives about the argument that 
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tagging could be used as a visible deterrent to 
others. How does that argument sit with your 
ethos of the central importance of the welfare of 
the child with whom you are dealing? 

Marion Pagani: I do not think that visible 
tagging would be a deterrent to others. I think that 
it would be a badge and a trophy, especially for 
some young people with whom we work at that 
end of the scale. Certainly, work must be done 
with the children to ensure that they change their 
behaviour, but I am not sure that a 14-year-old 
would say, “Oh my God, he has an electronic 
monitor on his ankle. I mustn’t do what he did.” I 
do not believe that that would happen. 

Christine MacKechnie: I agree totally. Visible 
electronic tagging would be seen as a badge of 
honour. I do not think that it would be a deterrent. 
Intensive support is needed for the children at that 
end of the scale with whom we deal and such 
support is seen as more of a deterrent. Another 
child might think that they will end up on the 
intensive-support route and will perhaps stop 
doing things or will learn from that child. 

The Convener: Could tagging be seen as an 
extension of the idea of putting limitations on 
young people, like teaching them that there are 
consequences of types of behaviour in a 
classroom? It would be hoped that others would 
learn from a young person’s problems being 
addressed if they have caused difficulties in a 
classroom. Is it not good parenting to say to 
youngsters that their behaviour will have 
consequences? They might learn that lesson 
themselves, but they could also see 
consequences for other people. 

Mike Rodger: A young person could have an 
electronic monitor without anybody else knowing 
that. An electronic monitor’s being visible would 
not be a matter of course. 

The Convener: But it would be known that that 
person could not hang about the shops with 
everybody else, so others would learn that certain 
kinds of behaviour have consequences. The 
young person would learn that, too. 

Mike Rodger: I like to think that we could do 
better through providing interactions with 
professionals rather than through relying on an 
electronic means to do things for us. Some young 
people who have engaged with our team would 
take the chance of wearing an electronic monitor 
way before they would choose to have one of my 
workers meeting them, perhaps daily, to ensure 
that they are at school or keeping their health 
appointment, for example. Intensive supervision, 
which we provide as part of the fast-track project, 
is far more useful than tagging people 
electronically. 

The Convener: Would it give you a hook to 

work with those young people? 

Mike Rodger: Do you mean a young person’s 
being on an electronic monitor? 

The Convener: Yes. Tagging would allow 
engagement with intensive support. The social 
workers spoke about huv-tae cases. 

Mike Rodger: People have to engage with us at 
the moment anyway. If a supervision requirement 
has been made, we are responsible for ensuring 
that it is carried out. If a young person does not do 
what is required, we report that back to the panel 
and the panel makes a decision. Putting a young 
person on an electronic monitor is no different 
because, if they breach the conditions, we would 
have to put the case back to the panel. The 
process would be the same, but personal 
interaction is far more useful. 

Marion Pagani: The convener mentioned 
responsible parenting, but we must throw back the 
issue of responsible corporate parenting. Should 
not there be facilities and resources in a child’s life 
before the electronic monitoring stage is reached? 

The Convener: I was trying to get across a 
simple message, but I did not explain myself well. 
Someone could tell a young person that if they do 
something, they will not be allowed to go to 
wherever. When children are very young, they can 
be told that they will not be allowed to go and play, 
but will have to sit in their room for a wee while. 
Simple things can be done. Tagging could be seen 
as part of that process. It is further up the system, 
but in the bigger picture, youngsters should learn 
that when certain things happen, there will be 
consequences and restrictions on what they can 
do. 

Marion Pagani: I would like to say something 
that I am sure will be backed by the rest of the 
panel. The children who reach the stage of 
electronic monitoring come from very 
dysfunctional families and the parameters of their 
lives are not simple. Often, they cannot work 
within the restrictions. We must acknowledge that 
when a child reaches the electronic monitoring 
stage, they have had a very disrupted life 
beforehand. 

The Convener: It could reasonably be argued 
that if a child has not been parented and given the 
early lessons about consequences and other 
matters, much more responsibility lies with the 
corporate parent to give those lessons. Equally, it 
could be argued that not all young people who end 
up in serious offending or who are about to reach 
that stage have been abandoned by their parents 
and have not had that parenting. 

13:00 
Marion Pagani: I am not suggesting that those 
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young people’s parents have abandoned them. 

The Convener: Not all such young people have 
not been parented. We have had many examples 
at the meeting today, and elsewhere, of concerned 
parents who are managing difficult behaviour. Just 
because a youngster ends up in the hearings 
system, that does not mean that the family is 
dysfunctional. 

Cathie Craigie: We recognise that a small 
minority of young people will end up having to 
enter residential care or being considered by a 
panel for electronic tagging or a supervision order. 
We are dealing with a small group of people. In my 
constituency, I know well a close family that 
functioned well in the immediate family and the 
extended family, yet one young person in the 
family was out of control. When that young person 
was over 16, they ended up in prison. If the family 
or the social work department had had a bit of 
control, that young person probably would not 
have ended up in prison. 

If any tools can help, they should be used. I am 
not saying that a children’s panel would use such 
tools daily or weekly—or even monthly—but they 
would be used once every so often. If those tools 
could help a young person, surely they should be 
considered, not as a badge of honour that would 
be displayed on someone’s chest, but as 
something that showed that a young person was 
in school, where they should be, that they were at 
home by 9 o’clock where they were supposed to 
be, or that they were receiving help and 
counselling from the social work department or 
whoever. 

Christine MacKechnie: The crux of the matter 
is the help from whoever and the resources that 
are available from wherever early enough to stop 
a child going out of control. I understand what you 
say. Most of the families that we see are 
dysfunctional when the stage that has been 
mentioned is reached. In the odd one or two 
families, no matter what people have done, a child 
has gone outwith control. In such situations, panel 
members may be persuaded that electronic 
tagging could be of use, although none of us 
would want to tag electronically or monitor any 
child. However, I feel that the issue returns to 
providing proper resources and early intervention 
from day one. That starts in school, or sometimes 
pre-school. 

As a panel member for many years, I am 
confident that the earlier that intervention is taken 
to help a child, the better off that child will be and 
the easier life will be for the family. That applies to 
children who are out of control—children who 
enter the school by one gate and immediately 
leave by another. A mother might take a child to 
school and think that they are there all day. 
Everybody who is involved in education has a role 

to play in early intervention. I know where you are 
coming from and I agree that such situations arise 
on the odd occasion—I hope that it is a very odd 
occasion. However, we need to consider the 
resources that are available and to put in place 
resources for children that can and should be 
accessed early. 

Jennifer Turpie: The group of young people 
whom we are talking about has been well 
described, so I will not go into detail, but one 
feature of those young people is that they are 
impulsive. They do not necessarily think, “Oh my 
goodness, I have this electronic tag so I had better 
not do something,” when they get into difficulty. 
Reference has been made to considerable 
evidence from England that electronic tagging is 
not necessarily effective. It seems a rather 
expensive option to consider. Have we thoroughly 
examined the evidence? 

The other point, which Christine MacKechnie 
made, is about the support that those young 
people need. When some young people are asked 
why they did something, they respond, “I was 
drunk.” That makes us think about drinking and 
drug use by young people. As we said in our 
submission, the bill needs to be embedded in the 
context of the other social justice agenda—the 
other Scottish Executive initiatives such as early 
years intervention and all the other interventions 
for young people—so that we do not have to 
electronically tag children or young people. 

The Convener: I thank the witnesses for 
attending. Our session has overrun again, but we 
have all found it useful. If the witnesses want to 
expand on any points, we will be happy to hear 
from them. 

13:06 
Meeting continued in private until 13:12. 
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SUPPLEMENATRY WRITTEN EVIDENCE FROM YOUTHLINK SCOTLAND 

Please find attached a copy of YouthLink Scotland’s evidence to the Communities Committee. 
 
YouthLink Scotland’s written evidence complements our submission to the Scottish Executive 
consultation document, Putting our communities first: A strategy for tackling anti-social behaviour, 
which we understand the Committee will also be considering as part of its consideration of Stage 1 
of the new legislation. YouthLink Scotland’s written evidence also complements the oral 
submissions we made to the Communities Committee on 7 January 2003.  
 
YouthLink Scotland’s written evidence is based on key findings from the joint YouthLink 
Scotland/Children in Scotland consultation event, from the consultation event we held for young 
people, and from the work groups we ran at Polmont Young Offenders’ Institution, all of which 
focused on the Scottish Executive’s strategy for tackling anti-social behaviour. YouthLink 
Scotland’s evidence is also based on presentations made by YouthLink Scotland to the Cross 
Party Group on Children and Young People, and on contributions from members of YouthLink 
Scotland’s Policy Forum.  
 
Maureen Mallon 
Head of Development 
YouthLink Scotland 
30 January 2004 
 
Introduction 

YouthLink Scotland is the national youth agency for Scotland. We promote the well-being and 
development of young people in a local, national and global context. We are a national voluntary 
organisation serving the needs of young people, and those who work with them. YouthLink 
Scotland welcomes the opportunity to submit written evidence to the Communities Committee 
regarding the Antisocial Behaviour (Scotland) Bill. The key issues we wish to address in our written 
evidence relate to the definition of antisocial behaviour, the drafting of local strategies to tackle 
such behaviour, the successful role of community based interventions in tackling youth crime and 
antisocial behaviour, the need to consider a uniform approach to supporting young offenders upon 
release, ASBOs, electronic tagging and the dispersal of groups. 
 
The Definition of ‘Anti-social Behaviour’ 

YouthLink Scotland wishes to raise an issue on behalf of one of our Associate Members, the 
Glasgow Anti-Racist Alliance (“GARA”), regarding the need to explicitly include racial harassment 
within the definition of antisocial behaviour in Section 110 of the legislation. The need to include 
racial harassment within the definition of antisocial behaviour has been highlighted in GARA’s 
consultations with black minority ethnic (“BME”) communities, which have revealed that racial 
harassment is an everyday occurrence, and is on the increase across Scotland. This is reflected in 
statistics compiled by the Scottish Executive’s Justice Department which confirm that racially 
motivated harassment has grown significantly over the past eight years, with more than 3,600 
incidents being reported to Scottish police forces during the last accounting period. Amending the 
definition of antisocial behaviour to include racial harassment will help to raise the profile of race 
crime and racially motivated antisocial behaviour, and recognise the particular vulnerability of BME 
communities to racially motivated antisocial behaviour. It will also send out a clear message that 
the Scottish Executive will not tolerate racism in any form, and is fully committed to making 
communities safer and more attractive by tackling antisocial behaviour including racially motivated 
antisocial behaviour.  
 
While supporting the extension of the definition to include racial harassment, YouthLink Scotland 
believes it is also vital that steps must be taken to avoid the criminalisation of young people. This 
underlines the need to support, and to improve the resourcing of, community based programmes in 
helping to address racist behaviour and to break down cultural barriers within our communities. 
Examples of successful community based projects include Save the Children’s work with young 
refugees and asylum seekers in Glasgow which focuses on developing and promoting recreational 
and educational activities throughout the city, and the arts workshops run by the Prince’s Trust with 
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funding from North Glasgow SIP which have made a successful contribution to community 
integration and to combating racism. YouthLink Scotland believes that extending support for such 
projects can help to reduce tensions, and to promote greater mutual understanding, within our 
communities. 
 
GARA believes that there are also issues for BME young people around effective community 
policing. In this respect, many young BME groups feel victimised and targeted by the police. GARA 
takes the view that a wide range of measures must be put in place to combat and challenge such 
behaviour. Introducing training courses on race equality in all organisations and agencies dealing 
with antisocial behaviour is one area which GARA suggests the Communities Committee may wish 
to consider further. GARA would welcome an early opportunity to discuss these issues with 
members of the Communities Committee. 
 
Local antisocial behaviour strategies 

YouthLink Scotland welcomes the Scottish Executive’s recognition that community planning will 
provide the overarching framework for the development of local strategies to tackle antisocial 
behaviour. At Stage 3 of the Local Government in Scotland Bill 2003, the Scottish Executive gave a 
commitment to YouthLink Scotland that the statutory guidance for this legislation would contain an 
obligation on local authorities to consult and co-operate with young people and youth work bodies 
as part of the community planning process. YouthLink Scotland will be looking to local authorities 
and the police to actively involve young people and youth work bodies in preparing and publishing 
strategies for tackling antisocial behaviour in their local areas. The need for such involvement is 
underlined by the facts that it is only a small minority of young people who offend, and that young 
people are more likely to be the victims of crime or antisocial behaviour than to be the perpetrators. 
Reflecting this, the Scottish Executive’s own statistics indicate that as many as 50% of young 
people aged 12 to 15 were the victim of at least one crime or unpleasant incident during the 
previous year; The Scottish Executive Central Research Unit’s 2000 Scottish Crime Survey, 
September 2002. There was also deep concern amongst the young people we consulted that the 
proposals are based on a negative image of young people, and that ‘antisocial behaviour’ will be 
defined by adults, which is likely to be the individual police officer or community warden in the local 
community. To address these concerns it is, therefore, vital that the Antisocial Behaviour (Scotland) 
Bill should clearly state that local authorities and the police will involve young people in the 
preparation and publication of local strategies for tackling antisocial behaviour. 
 
Community based interventions 

There is strong evidence that community-based intervention programmes are effective in tackling 
antisocial behaviour, and in helping to prevent youth offending. The new legislation, however, fails 
to reflect the importance of early intervention and prevention in tackling youth crime and antisocial 
behaviour. Successful community based programmes focusing on young people include, for 
example, East Lothian Council’s Youth Justice Team’s work with young people, where the latter, 
having been identified by schools, community police officers and other relevant agencies as being 
at risk of offending, are given opportunities to allow them to address their behaviour, and to start 
leading more positive lifestyles. The emphasis in the Duke of Edinburgh’s Award New Start 
Programme is also on early intervention. The New Start Programme features a wide range of 
projects including diversionary activity groups involving The Duke of Edinburgh’s Award as a 
means of accrediting the activities that the young people are doing, mentoring schemes and 
projects designed to reduce gang related violence. A further example of successful community 
based interventions is the joint work being undertaken by Fairbridge Scotland and the Venture 
Trust, which offer week long access courses and a comprehensive follow on programme and three-
week cognitive approach courses respectively for young people aged between 13 and 25 to tackle 
offending and disruptive behaviour. 
 
The Scottish Executive’s support for such initiatives, in many cases through the Youth Crime 
Prevention Fund, is to be welcomed. There is, however, a small minority of persistent young 
offenders whom existing services are failing to reach. This underlines the need to support and build 
upon the success of existing community-based work, particularly in terms of ensuring that 
resources are available to proactively reach those who are not currently being engaged by support 
services. We believe that this approach is more likely to curb youth crime and antisocial behaviour 
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than new legislation. Unfortunately, the funding for such projects is often short term and insecure, 
and YouthLink Scotland believes that this is a major issue which the Scottish Executive must 
address if community based interventions are to continue to play a significant role in diverting 
young people from youth crime and antisocial behaviour.  
 
Support for young offenders upon release 

Significant numbers of young people are already within our prison system, and YouthLink Scotland 
considers that potentially a lot more young people will come into this system as a result of the 
proposals outlined in the new legislation. YouthLink Scotland also believes that, if a greater level of 
support is not put in place to assist young offenders to reintegrate back into their communities, the 
chances of re-offending (which are already extremely high) will increase considerably. YouthLink 
Scotland’s Outlet Youth Centre has been working with Polmont Young Offenders’ Institution 
(“PYOI”) to develop transitional support for young people leaving Polmont, and to embed this 
support within the Scottish Prison Service (“SPS”) system. In addition to the work being undertaken 
jointly by YouthLink Scotland and the SPS, a number of other agencies also work with young 
offenders upon release, including the Duke of Edinburgh’s Award, Fairbridge, and the Prince’s 
Trust Scotland. There is, however, no strategic, holistic approach to support the reintegration of 
young offenders back into their local communities. The lack of a uniform approach to transitional 
support for young offenders can be attributed to the fact that no single agency currently has a 
statutory responsibility to co-ordinate the support for young people when they complete their 
sentences, unless they are out on licence or are subject to a Supervised Release Order at the time 
of sentencing. The net result is that the majority of young people leaving PYOI do not have a 
statutory connection to any service, yet most require a great deal of support given that the 
problems they face upon release are often multiple.  
 
Against this background, YouthLink Scotland would urge the Communities Committee, as part of its 
Stage 1 Report on the new legislation, to recommend to the Scottish Executive that it should 
promote a holistic approach to supporting young offenders back into the community upon 
completion of their sentences. To progress these issues YouthLink Scotland believes that the 
Scottish Executive should seek talks with local authorities, the voluntary sector and other key 
agencies such as SACRO and the Care Commission to consider how best to progress a more 
strategic approach to transitional support for young people. Without such an approach, the danger 
exists that we will continue to see the ‘revolving door’ syndrome, where young people re-offend 
soon after release, and are then returned to PYOI or to adult prison. 
 
ASBOs 

YouthLink Scotland is concerned that the use of ASBOs for under 16s is likely to contribute to the 
criminalisation of young people, given that breach of an ASBO will be a criminal offence. This again 
underlines the need for the Scottish Executive to give careful consideration to the type of support 
that will be required to accompany ASBOs and the other disposals if they are to be effective, and if 
the underlying problems associated with a young person’s offending or antisocial behaviour are to 
be addressed.  
 
Electronic Tagging 

YouthLink Scotland welcomes any provisions that keep young people out of custody where 
appropriate. We have, however, a number of major concerns about the appropriateness and 
practicalities of introducing electronic tagging for under-16s. Electronic tagging will confine young 
people, not protect them. YouthLink Scotland is concerned that electronic tagging, by confining 
young people to their homes, will, in certain cases, keep young people in abusive situations, or 
further expose them to the very problems underpinning their offending. The danger also exists that 
the electronic tags will simply be seen as a 'badge of honour' by some young people. In addition, it 
is anticipated that there is likely to be high levels of breaches of RLOs, particularly amongst the 
younger offenders. This is borne out by the Scottish Executive’s own evaluation of the pilot RLOs 
(i.e. electronic tagging), which showed that the younger the tagged offenders were, the more likely 
they were to breach their orders; D. Lobley and D. Smith, The Evaluation of Electronically 
Monitored Restriction of Liberty Orders, Central Research Unit (2000). Research from the Home 
Office of the pilot schemes in England and Wales has also showed that younger offenders were 
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more likely to breach their orders, and sentencers and probation staff tended to feel that tagging 
was not suitable for younger offenders; E. Mortimer, E. Pereira and I. Walker, Making the Tag Fit: 
Further Analysis from the First Two Years of the Trials of Curfew Orders, Home Office Research, 
Development and Statistics Directorate, Research Findings No.105 (1999). Against this 
background, YouthLink Scotland is concerned that the electronic tagging of under 16s will simply 
add to the criminalisation of young people if they face criminal charges for breaching their order, 
given that many troubled young people do not think about the long-term consequences of their 
actions. The fear is that they will breach their RLOs, be removed from their homes and be sent to 
secure accommodation. This is likely to be deeply damaging to young people.  
 
Moreover, electronic tagging is unlikely to offer a long-term solution to break the cycle of re-
offending by the tiny minority of persistent offenders. Reconviction research in England and Wales 
indicates that electronic tagging is no more (or less) effective than other non-custodial sentences at 
reducing re-offending; D. Sugg, L. Moore and P. Howard, Electronic monitoring and offending 
behaviour – reconviction results for the second year of trials of curfew orders, Home Office 
Findings No.141 (2001). This suggests that the Scottish Executive needs to be very clear about 
what tagging is for. In this respect, electronic tagging might be effective at stopping some young 
people from committing particular activities at particular times (although evidence suggests that it 
mostly will not), but that it will not do anything to encourage young people to change their lifestyles, 
or to cease their offending behaviour in the longer term.  
 
Against this background, it is, therefore, vital that if the Scottish Executive does decide to proceed 
with RLOs and electronic tagging for under 16s, these disposals must be accompanied by 
appropriate support, and be part of a complete package of measures designed to meet their 
welfare needs. There is evidence, for example, from Canada, which suggests that tagging can be 
used quite effectively in conjunction with cognitive-behavioural programmes which addresses 
offending behaviour; J. Bonta, J. Rooney and S. Wallace-Capretta, Electronic Monitoring in 
Canada, Department of the Solicitor General Canada (1999). In this respect, the Scottish Executive 
might wish to consider a combination of getting young people to attend some of the existing youth 
work programmes, while their movements are restricted, as a more effective disposal. Tackling 
youth crime will also require a focus on early intervention and prevention through community based 
programmes.  
 
Powers of dispersal 

YouthLink Scotland is concerned that the main focus of the new powers of dispersal will be on 
dispersing groups of young people. YouthLink Scotland takes the view that the Scottish Executive 
would have done better to address the reasons why young people feel the need to hang about the 
streets, rather than introducing new powers of dispersal which run the risk of penalizing law abiding 
young people with nowhere to go, while encouraging the view that it is groups of young people who 
are responsible for the antisocial behaviour within communities. The overwhelming view of the 
young people we consulted was that one of the main reasons why they hang about the streets is 
the lack of affordable leisure facilities in local communities. The young people called for more 
facilities to be made available, including youth shelters, and for existing leisure facilities to be made 
more affordable for young people. An example of where significant progress has been made is the 
local negotiations associated with the Young Scot card and local service providers.  Further 
thought should also be given to the success of community based interventions in helping to 
empower young people within local communities. Save the Children’s Community Partner 
Programme, for example, supports young people’s role as active citizens, and facilitates positive 
approaches to engage young people in their local communities, including issues around where the 
young people go and what they do, and fostering intergenerational understanding and collective 
action. 
 
YouthLink Scotland also strongly believes that young people should have the freedom to meet 
socially within their local communities, including in open spaces. The Being Young in Scotland 
survey carried out by MORI Scotland on behalf of YouthLink Scotland confirms that the majority of 
young people aged 12 to 16 like to spend time ‘hanging about on the streets’. Our research 
findings underline that this activity is simply part of youth culture, and should be accepted as being 
something that most young people like to do. YouthLink Scotland is concerned that the powers of 
dispersal could seriously undermine this aspect of youth culture.  

608



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX D 

 300

 
Furthermore, YouthLink Scotland considers that the use of these new powers of dispersal could 
contravene young people’s right to free assembly under Article 15 of the United Nations 
Convention on the Rights of the Child (“UNCRC”), their right to engage in leisure activities under 
Article 31 of the UNCRC and the right to freedom of association under Article 11, Schedule 2 of the 
Human Rights Act 1998. YouthLink Scotland urges the Scottish Executive to be mindful of the UK’s 
obligations under the UNCRC and the Human Rights Act when considering whether to introduce 
these powers.  
 
It is however, recognised that fear in communities is real, but that another way of tackling this is 
issue is through intergenerational work such as the A Safer Edinburgh For Us All project, which is 
part of the City for All Ages Initiative. The project is a partnership featuring Edinburgh City Council, 
Edinburgh Young Scot, Edinburgh Community Safety Partnership and NHS Lothian which is 
designed to bring the generations together to explore issues and fears.    
 
YouthLink Scotland 
January 2004 
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14 January 2004 (2nd meeting, Session 2 (2004)) 
 

WRITTEN EVIDENCE FROM NATIONAL AUTISTIC SOCIETY SCOTLAND 

The National Autistic Society Scotland is one of the leading charities for people with autistic 
spectrum disorders.  It has a membership of over 1,000 and a network of 9 parent-led branches 
across Scotland.  The National Autistic Society Scotland is part of a UK-wide organisation, the 
National Autistic Society (NAS).  The NAS is in a unique position to comment on issues affecting 
people with autistic spectrum disorders because it has offices in all 3 nations of Great Britain. The 
NAS has a membership of over 12,000, a network of 57 branches, and 60 affiliated organisations in 
the autism field. The NAS exists to champion the rights and interests of all people with autism and 
to ensure that they and their families receive quality services, appropriate to their needs. There are 
approximately 520,000 people with autistic spectrum disorders in the UK. 
 
The National Autistic Society welcomes the opportunity to submit evidence to the Communities 
Committee on the Anti-social Behaviour Etc (Scotland) Bill327.  The Scottish Executive’s proposals 
in the Bill create a number of potentially serious implications for people with disabilities.   
 
Anti-social behaviour and autism 

Autistic spectrum disorders are a lifelong developmental disability that affects the way a person 
communicates and relates to people around them.  People with autistic spectrum disorders 
experience difficulties with social interaction, social communication and imagination – known as the 
‘triad of impairments’.328 
 
Children and adults with autism are often victims of anti-social behaviour as they can often be 
socially naïve and may find themselves bullied and exploited.  They can also sometimes display 
challenging as well as obsessive and ritualistic behaviours.  This could include stereotyped 
movements, poor awareness of personal space, repetition of strange sounds and words, lack of 
flexibility of thought or becoming very upset because of changes in routine.  Unfortunately, these 
behaviours could be interpreted as being anti-social and the NAS is concerned that the provisions 
in the Bill could lead to people with autism being wrongly criminalised.  In particular, the Bill 
extends a lot of existing measures for those over 16 to children under 16.  We fear that some 
children with an autistic spectrum disorder could be criminalised as a result of the provisions in the 
Bill. 
 
Definition of anti-social behaviour 

The NAS has serious concerns about the definition of anti-social behaviour within the Bill. The 
definition leaves understanding of what constitutes anti-social behaviour open to interpretation and 
would mean that enforcement of the Bill would be extremely inconsistent. It would also mean that 
those behaviours displayed by people with autistic spectrum disorders highlighted above could be 
interpreted as being anti-social and criminal. Discrimination against a person for a reason relating 
to their disability is illegal under the Disability Discrimination Act 1995. 
 
The Bill’s definition of anti-social behaviour in section 110(1) is extremely general and does not 
even require any negative consequences to have occurred as a person is deemed to have 
engaged in anti-social behaviour, including speech, if person A: 
 
(a) acts in a manner that causes or is likely to cause alarm or distress; or 
(b) pursues a course of conduct that causes or is likely to cause alarm or distress 
to at least one person who is not of the same household as A 
(bold and italics – NAS emphasis) 
 

                                            
327 The Anti-social Behaviour Etc (Scotland) Bill can be downloaded from: 
http://www.scottish.parliament.uk/bills/index.htm#12  
328 Wing, L. and Gould, J. (1979) Severe impairments of social interaction and associated 
abnormalities in children: epidemiology and classification. Journal of Autism and Developmental 
Disorders, Vol. 9(1), pp. 11-29 
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Therefore, a person with an autistic spectrum disorder could display a strange behaviour which 
does not harm anybody and this could be interpreted as ‘likely to cause’ distress.  This definition 
does not differentiate between intended and unintended anti-social behaviour.  Consequently, the 
NAS would like to see the definition used in the Bill amended to reflect intent in anti-social 
behaviour. 
 
One definition of anti-social behaviour could be:  
 
Wilfully or recklessly acts in a manner that he knows will cause or is likely to cause alarm or 
distress; or 
pursues a course of conduct that he knows wilfully or recklessly causes or is likely to cause alarm 
or distress   
 
In this proposed amendment, ‘wilfully or recklessly’ refers to the intention to do the act and ‘he 
knows’ refers to the awareness of the consequences.  For someone with an autistic spectrum 
disorder, they may do or say something that may be perceived to be anti-social but they do not 
have the necessary knowledge or understanding of the effect of their actions on another person. 
 
An amendment proposing the term ‘reckless’ in the definition of anti-social behaviour was moved at 
the Lords Committee Stage of the Anti-social Behaviour Bill going through at Westminster (now an 
Act).  Lord Clement Jones who proposed the amendment believes that the term ‘reckless’ may help 
differentiate between those whose behaviour is knowingly anti-social and those whose behaviour is 
directly related to their disability.  It has been suggested that the legally recognised term ‘mens rea’ 
be considered as a way of highlighting this point. 
 
The NAS believes the Communities Committee has the option to change the definition of anti-
social behaviour as used in the Bill under section 110(1) because there are two examples in the Bill 
where a different interpretation of the definition is used.  The first instance is section 4(3) in relation 
to ASBOs which states that ‘the sheriff shall disregard any act or conduct of the specified person 
which that person shows was reasonable in the circumstances’.  This introduces the concept of the 
person showing reasonableness when doing something which may be perceived to be anti-social 
and provides an additional tier in judging what constitutes anti-social behaviour. 
 
The NAS would like the Committee to consider amending section 4(3) as the wording is unhelpful 
to someone with an autistic spectrum disorder who might be incapable of showing the 
reasonableness of his/her behaviour.  A representative of the person affected by autism might be 
able to do this instead.  An amendment could therefore be: 
 
shall disregard any act or conduct of the specified person which is shown to be reasonable in the 
circumstances. 
 
Another part of the Bill where a different definition of anti-social behaviour is used is in Part 7 on 
anti-social behaviour notices in housing.  Section 64(4) states that 
 
       (4) For the purposes of this Part, a person engages in antisocial behaviour if the person- 
a) acts in a manner that causes or is likely to cause alarm, distress, nuisance or     annoyance; or 
(b) pursues a course of conduct that causes or is likely to cause alarm, distress, nuisance or 
annoyance, 
to a person residing in, visiting or otherwise engaging in lawful activity at, or  in the locality of, a 
relevant house. 
 
Again this definition in relation to housing raises the same concerns we have with regard to the 
definition in section 110(1) in that it does not differentiate between intended and unintended anti-
social behaviour. 
 
Precedents have already been set in the Bill for different definitions of anti-social behaviour which 
create inconsistencies in the application of the Bill.  Therefore, the NAS believes the Committee 
should be open to amending the definition of anti-social behaviour as used in section 110(1), 
section 4(3) and section 64(4) to ensure that people with autistic spectrum disorders are not 
discriminated against as a direct result of their disability. 
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Whatever amended definition of anti-social behaviour is used in the Bill, however, the most 
important issue is that people with autistic spectrum disorders should not be caught up in the 
Children’s Hearings or criminal justice system because of behaviour which is directly related to 
their disability. 
 
Anti-social behaviour orders (ASBOs) 

The NAS is concerned that measures such as extending ASBOs to 12-15 year olds under section 
4(2) will criminalise some vulnerable children and young people.  This measure is intended for the 
small number of persistently anti-social young people for whom existing deterrence measures are 
not sufficient.  Children with autistic spectrum disorders could fall into this category because some 
have difficulty in learning from their mistakes, they have a tendency to do things repetitively, and 
may become involved in repeat occurrences of anti-social behaviour329.  
 
For under-16s, a new duty will be introduced on local authorities and registered social landlords 
(RSLs) to consult the Reporter before applying for an ASBO under section 8.  Notwithstanding this, 
the NAS is aware that there is a lack of autism awareness within the Children’s Hearings system.  
While the NAS has provided basic autism awareness training to some Children’s Panel members in 
Dundee, Fife, Perth and Kinross, West Lothian and Glasgow, autism awareness training should be 
provided to all Children’s Panel members in order to ensure that all children with autistic spectrum 
disorders have a fair hearing.   
 
Autism awareness training should also be provided to Reporters and social work staff in the 
criminal justice service.  One social work criminal justice service has said there have been a 
number of instances arising where social work staff have experienced difficulties in supporting 
children with autistic spectrum disorders.   
 
Case Study: 

A parent who contacted the NAS said her 10-year old son Mark* was appearing before a Children’s 
Panel. Although the social work department was aware that Mark had autism, no arrangements 
were put in place to account for this.  Mark found the whole experience very distressing, especially 
being in a room with lots of people.  When asked questions by Panel members, Mark would nod.  
However, when his mother asked him afterwards if he understood what the Panel members were 
asking him, he said ‘No’.  
 
*  Not his real name 
 
The NAS has provided basic autism awareness training to social work staff in 31 local authorities in 
Scotland as part of a 3-year project funded by the Scottish Executive, but this training needs to be 
an on-going process.   
 
Parenting Orders 

Section 76 introduces parenting orders and section 77 states that they can be used where a child 
has engaged in anti-social behaviour or criminal conduct and the Reporter can apply for parenting 
orders for these reasons as well as for improving the welfare of the child.  The policy memorandum 
(para 134) gives examples of situations which could lead to parenting orders being imposed 
including ensuring the child attends school or that the child avoids contact with other disruptive 
children.   
 
Parenting orders can effectively blame parents for behaviour caused by their child’s disability.  For 
example, in education, some children with autism truant from school because of bullying or may 
lash out against the perpetrators of bullying.  Some may display challenging behaviour in class 
because they may not understand what is happening during lessons and/or their needs have not 
been recognised by staff. 
                                            
329 Debbaudt, D (2002) Autism, advocates, and law enforcement professionals, Jessica Kingsley 
Publishers, 1st ed, pp 109 
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The NAS believes that parenting orders used in the context of education makes the assumption 
that truancy and behavioural problems are the sole responsibility of the pupil and their parents. It 
does not take into account the responsibility of schools or education authorities to ensure that there 
is a coherent behaviour policy, good classroom management, support for pupils from appropriately 
trained staff, anti-bullying strategies and numerous other systems that should be in place.  
 
We are aware of many cases where pupils with autistic spectrum disorders have been excluded 
from school due to a failure on the part of the school.  An NAS survey found that 21% of children 
with autism have been excluded from school at some time, the most common reason given being 
that the school was unable to cope with the child.330   It is unacceptable to criminalise the parent of 
a child with an autistic spectrum disorder because a school has failed to put in appropriate 
measures to help support them.  
 
The NAS is particularly concerned with sections 77(4)(b) and 77(5)(b) Bill which states that local 
authorities can apply for parenting orders to be issued in order to prevent further displays of anti-
social behaviour by the child. Although this may be an appropriate measure for some children, this 
is discriminatory for children with autistic spectrum disorders. It will not always be appropriate to 
attempt to ‘prevent’ what is perceived to be anti-social behaviour if this does not cause harm. 
Children with autistic spectrum disorders have a social and communication disorder and therefore it 
would be unfair to expect their behaviour to always be socially appropriate, especially if school staff 
have little training in understanding autism or there is not enough support provided.  It is wholly 
egregious to punish parents for the behaviour of their child when that behaviour is caused by their 
disability. 
 
Housing 

The NAS has concerns with the Executive’s proposals in the policy memorandum (para 25) to link 
ASBO’s for under-16s to provisions in the Housing (Scotland) Act 2001.  This would allow a social 
landlord to convert the tenancy to a short Scottish secure tenancy (SSST) if an ASBO is granted to 
someone aged under-16 residing in that house.  Under an SSST, the landlord has the power to 
evict a whole household on grounds either related to or unrelated to the ASBO, prior to the tenancy 
agreed in contract having ended.   The NAS believes it is unfair to penalise a whole family by 
threatening their tenancy because of the behaviour of a child with autistic spectrum disorders who 
has an ASBO granted against them. 
 
Anti-social Behaviour Strategies 

The Bill requires all local authorities to jointly prepare with the relevant chief constable a strategy 
for dealing with anti-social behaviour in the authority’s area and to publish that strategy.  Section 
1(6) states that in preparing, reviewing and revising the strategy, each local authority shall consult 
with certain individuals as well as ‘community bodies and other persons as the local authority 
consider appropriate’.  The NAS would wish to be considered as a community body to be consulted 
in any guidance developed by Scottish Ministers as called for in section 1(9).   
 
The NAS would like to see guidance include standards which ensure that people affected by 
autistic spectrum disorders and their families are consulted by local authorities when anti-social 
behaviour strategies are being developed; to ensure that the strategies do not discriminate against 
people with disabilities; and to protect people with disabilities who are victims of anti-social 
behaviour. 
 
Disability Discrimination Act 1995 

Public bodies such as local authorities and the police will be expected to comply with duties 
imposed by equality legislation such as the DDA.  Moreover, the Executive believes that children 

                                            
330 Barnard et al, (2000), Inclusion and autism: is it working? London: National Autistic Society, 
p.19 
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with disabilities and special needs will have all their circumstances taken into account when 
deciding the best means of dealing with difficult behaviour.   
 
Despite these assurances, as a parent-led organisation, the NAS knows that children with autistic 
spectrum disorders are already being caught up in the Children’s Hearings system because of the 
nature of this ‘hidden’ disability.  When they are in the system, often their needs are not 
appropriately met as the case study above demonstrates.  This is why merely expecting public 
bodies to adhere to the DDA is not robust enough to ensure people with autistic spectrum disorders 
are not caught up in the Children’s Hearings or criminal justice system in the first place.  An 
amendment to the definition of ‘anti-social behaviour’ is a more effective way of achieving this.  
 
Shabnum Mustapha 
Policy and Campaigns Officer - Scotland 
January 2004 
 

WRITTEN EVIDENCE FROM AGE CONCERN SCOTLAND 

The Generation Gap ? 

In November last year a group of teenagers and older people got together to discuss the topical 
subject of anti-social behaviour.  The event was organised by Age Concern Scotland and 
Barnardo’s in an attempt to look at three areas:  the nature of anti-social behaviour, what causes it, 
and how it can be tackled. 
 
Both generations found some common ground in terms of experience or observation of the subject 
and its effect on them. 
 
The experiences 

Examples of antisocial behaviour identified by young people included: 
• verbal harassment 
• destruction of property 
• drugs and alcohol usage by children as young as 10 years as well as teenagers 
• teenagers bullying younger children 
• racism 

  
They identified gangs as a source of fear and thought that peer pressure, fear of isolation, lack of 
things to do, and gaining a status, caused people to join.   Fear of going out at night was the main 
effect of antisocial behaviour. 
 
Older people identified the same subjects but added the following: 
 

• lack of respect for the environment 
• lack of respect for other people 
• noise from neighbours 
• rowdy behaviour in libraries 
• institutional antisocial behaviour by companies and organisations 

 
The result is fear and intimidation, stress and isolation.  
 
The causes 

The younger people believed that the causes were primarily peer pressure,   desire for attention, 
and the need to impress friends.  Drugs and alcohol were not necessarily seen as root causes, but 
factors that increase the likeliness of bad behaviour.  Other causes listed were the lack of response 
from the police, feelings of anger, and having nothing else to do. 
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A lack of alternative activities and places for young people to go, such as projects and youth clubs, 
combined with transportation difficulties, make many young people feel that being on the streets is 
the only other option. 
Age Concern members focused on the importance of peer pressure/group influence as well but in 
addition believed some of the main causes were lack of moral values in education and diminished 
religious practice. The roots were considered to be poor examples set by adults, the home 
environment, weak parenting, and the changing shape of the family. Other causes discussed 
included increased drug and alcohol problems, breakdown in the community,  isolation from one’s 
neighbours, and lack of self-respect.  They also identified a lack of leisure places for some groups.  
A final cause noted was dissatisfaction due to the effect of poverty and deprivation combined with 
the power of advertising. 
 
The solutions 

At the end of the day both age groups combined to discuss possible solutions to the problems.  All 
agreed that current approaches to anti-social behaviour are, for the most part, ineffective. In many 
cases, those who participate in anti-social behaviour get away with it, or that calling the police, or 
fining do not result in a change of behaviour.  Suggested solutions for dealing with anti-social 
behaviour centred on preventative and community solutions—such as youth clubs and more 
community involvement—rather than punitive ones. There was an emphasis on allowing young 
people to have a voice in the facilities for them in their communities.  
 
Police  

Strong feelings existed that police approaches are inconsistent. Often they do not care, believe or 
take seriously reports made to them, and delay in responding to calls. It was noted that police will 
merely “have words” with the troublemakers. Many of the young people felt they could not trust the 
police.  
 
Because of these problems, many of the suggestions for prevention focused on the police.  
Increased school visits by community police was suggested.  A consensus believed there should 
be a strong community police presence and more police on the streets. This would make people 
feel safer, and also build relationships, trust, and confidentiality between communities and the 
police. Some thought a curfew would be effective.  
 
Young people remarked that the proposed police power to disperse groups was problematic 
considering that groups can provide safety to people who would otherwise feel vulnerable. A group 
can offer protection from abuse and attacks. 
 
Parenting & punishment 

The younger people unanimously agreed that offenders should be held responsible and punished 
for their actions, not parents. Not only did they believe this in principle, but they agreed that in 
practice fining parents does not effectively deter further acts of anti-social behaviour. The older 
people felt that parents should be held responsible.  There was, however, general agreement that 
there should be an overt focus on rehabilitation as well as punishment, and that harsh punishment 
would only provoke a negative response.  
 
Facilities/activities for young people in the community 

All agreed in the importance of involving young people in the planning of services.  One suggestion 
was a school survey for this purpose.  Facilities such as drop in centres, youth clubs and pleasant 
parks were suggested.  
 
A recurring theme in the discussion was the current lack of transportation and other resources.  
Young people agreed the benefits of youth clubs, but these were scarce.  In some areas there 
were none.  Help with transportation was seen as a necessity, otherwise it was impossible or 
unsafe to make use of any available facilities. There was a consensus that there should be more 
opportunities for young people to engage with the community in activities and to get involved in 
tidying up the community.  
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Conclusions 

Although both generations had some different perspectives, there were many similarities in how 
both were affected, and suggestions for tackling the problems. 
 
What are the common types of anti-social behaviour and what causes it? 

• Vandalism, destruction of property, bullying, fighting, and noise 
• gangs are frequently associated with anti-social behaviour 
• young people felt anti-social behaviour is primarily caused by social pressures and lack of 

alternative activities 
• the older group felt that anti-social behaviour is primarily caused by a breakdown in the 

community and a moral void. 
• other contributing factors include drugs and alcohol, and inconsistent police responses. 

 
What are the solutions?  

• The need for a consistent response from the police 
• desirability for community police and their greater presence  
• accessible and affordable transportation  
• more community activities and youth clubs designed around younger people’s expressed 

requirements 
• young people believed participants should be accountable for their actions, while Age 

Concern members felt parents should be held responsible  
• recognition of the need to focus on rehabilitation and not just punishment 
• the importance of involving young people in the community and allowing them choice.  

 
Comments from Age Concern Scotland 

As well as offering insight into the views on anti-social behaviour from two different generations, 
this discussion highlighted remarkable similarities in the expressed views and needs of both groups 
in terms of their quality of life.  For many years we have been demanding that older people have 
their voices heard, have input into the design of their services, and are offered choice and control.  
We have also campaigned for accessible and affordable transport for older people to enable them 
to participate in the community, and to lessen fear and isolation.  Younger people require no less.  
 
Age Concern Scotland 
January 2004 
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Scottish Parliament 

Communities Committee 

Wednesday 14 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:00] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): Welcome to 
the meeting. We have received apologies from 
Tim Hopkins, a policy worker from the Equality 
Network, who is unable to attend owing to illness. 

I welcome our first witness, Robert McKay, who 
is the national co-ordinator of the National Autistic 
Society Scotland. Thank you for coming along. I 
am sorry that you have ended up here absolutely 
on your own and I hope that you do not regard that 
as too threatening. Members will ask questions, 
but if there are any that you think it inappropriate 
for your organisation to answer, feel free to say so. 
Equally, if at the end of the meeting you think that 
there are points that you were not able to make 
fully, we would welcome further written 
submissions from you. 

I will kick off with a question that we have asked 
all the witnesses, which is on the effectiveness of 
the consultation process. You might be aware that 
the Scottish Executive has stated that the 
consultation process leading to the Antisocial 
Behaviour etc (Scotland) Bill was unprecedented 
in relation to the number of communities, 
organisations and individuals that took part in it. 
Will you comment on the effectiveness of the 
consultation from your organisation’s perspective? 
Perhaps you could say something about the 
consultation process within your organisation that 
has led to your being here to comment on the bill. 

Robert McKay (National Autistic Society 
Scotland): Certainly. The National Autistic Society 
is a United Kingdom-wide organisation. I represent 
the Scottish headquarters, which are based in 
Glasgow. In Scotland, the society has almost 
1,000 parent members. When the consultation 
process began, we were keen to consult not only 
our staff working on projects and providing 
services throughout Scotland, but our parent 
members. As a UK-wide organisation, we were 
able to work with colleagues in England who were 
going through a similar phase of scrutiny of 
antisocial behaviour legislation. We were keen to 
play a full and active part in the consultation 
process and we think that we have done so. We 

responded to the initial consultation, prepared a 
briefing paper for the pre-legislative scrutiny and 
wrote to a number of MSPs outlining our concerns. 
We certainly welcome the consultation process, 
which has been full and in which all sides have 
been active. 

The Convener: Does your organisation 
acknowledge that there is an issue with antisocial 
behaviour in our communities? We will explore in 
a moment any caveats about how the bill might 
impact on young people with autism and their 
parents, but is there an acceptance or 
understanding of why the bill has been 
introduced? 

Robert McKay: Yes, without a doubt. We 
understand fully the Executive’s rationale for 
introducing the bill. Obviously, we have specific 
concerns about the population group that we 
represent, but we recognise the need for some 
form of legislation in this area. 

Stewart Stevenson (Banff and Buchan) 
(SNP): Good morning. The bill’s definition of 
antisocial behaviour—which was also used in the 
Crime and Disorder Act 1998—is behaviour where 
a person 
“acts in a manner that causes or is likely to cause alarm or 
distress” 

or 
“pursues a course of conduct that causes or is likely to 
cause alarm or distress”. 

That is moderated by the requirement on sheriffs 
to consider whether action is reasonable under the 
circumstances. Is that definition adequate? Might it 
present special difficulties for people with autistic 
spectrum disorder? Do you prefer another 
definition, or are definitions not the core issue? 

Robert McKay: Although we recognise that 
there is a need for antisocial behaviour legislation, 
for the population group that we represent—
families affected by autism in Scotland—the 
definition is by far the biggest problem. It is too 
broad. The definition of behaving 
“in a manner that … is likely to cause alarm or distress” 

will draw in a large number of children and young 
people who are affected by autism. 

Autism is a developmental disorder and most 
notably presents in a triad of impairments in 
relation to social communication and 
understanding. Those impairments mean that 
young people are vulnerable to the mechanisms of 
everyday life that we take for granted. A definition 
that is as broad as the one in the bill will mean that 
young people with autism, who to the casual 
observer sometimes behave in bizarre ways, may 
be drawn in. 

We would like the definition to be tighter and to 
be based on intent rather than on the likelihood of 
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causing alarm or distress. For the vast majority of 
children and people with autism, there will be no 
intent, which should exclude them from being 
drawn into a system where they would be 
vulnerable. 

Stewart Stevenson: Local authority housing 
officials have given us evidence that, in fulfilling 
their responsibilities, they would take into 
consideration section 4(3) of the bill, which states: 

“the sheriff shall disregard any act or conduct of the 
specified person which that person shows was reasonable 
in the circumstances.” 

Would adequate protection be afforded to people 
with autistic spectrum disorder if agencies of one 
sort or another followed the good practice of 
having regard to that direction to sheriffs? 

I am sure that other committee members—I am 
not expressing a personal view on the subject—
might have concerns if the definition were 
changed, because it might exclude people whom it 
is the Executive’s policy intention to include. That 
is a complex question, so you may unpick it, if you 
wish, in any way. 

Robert McKay: The concept of reasonableness 
is interesting, but it poses difficulties for children 
and young people with autism, who may not be 
able to prove that their behaviour was reasonable 
according to the definition. They may need 
someone to prove on their behalf that their 
behaviour was reasonable. As I understand it, that 
is not possible under the bill. Therefore, although 
the concept of reasonableness is interesting, it 
may not support children and young people with 
autism. 

Stewart Stevenson: Let me move on to another 
issue that has been raised with us, although I am 
not sure whether you can comment on it. The 
committee has received evidence that crimes that 
are motivated by hatred or malice towards a social 
group are being bracketed within the definition of 
antisocial behaviour. Do you have a view on that? 

Robert McKay: Yes. We noted with interest the 
response from the Disability Rights Commission 
on that issue. The matter could be better dealt with 
by hate crime legislation than by the Antisocial 
Behaviour etc (Scotland) Bill. Certainly, children 
and young people—and, indeed, adults—affected 
by autism are vulnerable to prejudice, bullying and 
a range of antisocial behaviour. However, we feel 
that their rights would be better served by 
measures other than the bill. 

Stewart Stevenson: This is my final question 
for now. Are you saying that the bill could provide 
protection for people who are autistic? 

Robert McKay: Yes, that is possible. We are 
aware of cases in which vulnerable people with 
autism have been the subject of attacks in the 

local community. I know of a young man who was 
subjected to taunts and whose home was 
graffitied. The police were called initially, but 
because of the nature of the individual’s condition, 
he was unable, as a lone individual, to find the 
communication skills to articulate his views in a 
way that would secure him protection. Therefore, I 
am not sure that the bill would support that 
individual or people like him. 

Stewart Stevenson: I suspect that my 
colleagues will develop that point. 

Donald Gorrie (Central Scotland) (LD): I want 
to pursue the question of defining antisocial 
behaviour in a way that does not involve autistic 
people whose behaviour may unintentionally upset 
others. I was sent a copy of the House of Lords 
Hansard of the committee stage of the Anti-social 
Behaviour Bill. Lord Clement-Jones tabled an 
amendment on a matter similar to the one that we 
are discussing; he tried to introduce the phrase 
“wilfully or recklessly” into the bill, but his 
amendment was defeated. It seems that the word 
“reckless” has a long legal pedigree—certainly in 
England—but I would not use that sort of word in 
such a context. Can you suggest a wording for the 
bill that would protect autistic people but not allow, 
for example, a youth from a gang to claim, as an 
excuse to get off from something, that he did not 
realise that what he had been doing would cause 
trouble? 

Robert McKay: We observed with interest when 
Lord Clement-Jones proposed his amendment at 
the committee stage in the House of Lords. The 
idea of using the phrase “wilfully or recklessly” was 
to try to separate knowledge of an act from intent, 
to make it clear that there was intent. We feel that 
that definition, or something similar that indicated 
an individual’s intent, would safeguard children 
and young people with autism. We have not given 
wider thought to other client groups, but we would 
be happy to reconsider the matter and suggest 
alternative wordings or to listen to the committee’s 
suggestions on the matter. 

Donald Gorrie: Amendments and their wording 
come at a later stage of the bill, but what you said 
is helpful. However, I will display my ignorance by 
asking you to tell me what the Latin words “mens 
rea” in your written submission mean in the legal 
sense. 

Robert McKay: I am afraid that you will have to 
ask a lawyer. I apologise for that. 

Donald Gorrie: That is fine. I will do that. 

The Convener: I want to pick up on your 
example of the young man who was targeted in 
the community. I assume that it is the National 
Autistic Society Scotland’s experience, as it is that 
of broader disability groups, that such incidents 
are a big issue for people with disabilities, who are 
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sometimes targeted and harassed. Your example 
was a serious one, where property was damaged. 
However, the young man was unable to explain 
what had happened. Rather than suggesting that 
there is a problem with the bill, does that case not 
suggest that there is an issue about ensuring that 
the victim of a crime gets appropriate support to 
explain what happened? The issue is about 
appropriate support for victims in such 
circumstances. The police should be geared up to 
ask questions of somebody who is vulnerable in 
the way that you described. 

Robert McKay: There are issues with the bill, 
but I agree that there must be better support and 
protection for vulnerable people who are affected 
by autism. There must be wider understanding 
and training across all statutory agencies, whether 
the police or any other agency that is involved in 
the criminal justice system. 

The Convener: If organisations were given the 
necessary training and awareness at an early 
stage, perhaps some of your concerns that people 
on the autistic spectrum might be swept up into 
the ambit of the legislation would at least be 
partially addressed. 

Robert McKay: Yes, without a shadow of doubt 
that would partially address our concerns. If such 
training took place, that would be a welcome step 
forward. 

10:15 
The Convener: Young people with learning 

disabilities use Glasgow’s internal transport 
service and there is a big issue about their buses 
being identified and targeted. For anyone sitting 
on that bus, or for their families, the key issue is 
not the intent of the people who are harassing 
them, but stopping the harassment. We may at 
some point want to address whatever ignorance 
has created a situation in which targeting or 
harassing somebody is regarded as a reasonable 
act. However, it is reasonable to ask for such acts 
to be stopped. 

Robert McKay: It is undoubtedly reasonable to 
ask for them to be stopped. However, the issue of 
intent is crucial; in dealing with such matters, we 
would have to show that there was clear intention. 
Many young people and adults with autism will, by 
the nature of their condition, behave in a manner 
that is likely to cause harm or distress. At the most 
recent meeting of the cross-party group on autistic 
spectrum disorder, a parent of a child with autism 
gave a good example of such an incident, in which 
an individual went into a local shop and, because 
of the literal, black-and-white understanding that 
many people with autism have of the social rules 
around them, saw what they regarded as offensive 
literature on a shelf and started to make a great 
fuss. Other customers and the shopkeeper would 

undoubtedly have found that behaviour 
distressing. Under the bill as it stands, it is 
possible for such an individual, without 
understanding why, to be drawn into the legal 
measures against antisocial behaviour. 

The Convener: Such a situation could be sorted 
out quickly with an explanation of what the 
behaviour was about. The point that I want you to 
address is the situation where vulnerable people 
are deliberately rather than accidentally targeted. 
Regardless of what causes people to want to 
target somebody with a learning disability, the first 
priority for the targeted person is having the 
harassing behaviour stopped. 

Robert McKay: Absolutely. The best way for 
that to happen would be the alternative measures 
that the Disability Rights Commission— 

The Convener: So you would make a distinction 
between the targeting of vulnerable people with 
learning disabilities and the targeting of other 
vulnerable groups and communities, such as 
elderly people. 

Robert McKay: Yes. The Disability Rights 
Commission was spot on when it talked about 
alternative provisions for people with disabilities. 
Autism is neither a learning disability nor a mental 
health problem; it is a developmental disorder, 
which deserves particular consideration. 

The Convener: In that case, what is the 
protection for straightforwardly identifiable 
vulnerable groups in the community? We 
understand why you want crimes against the 
range of groups to which you referred to be dealt 
with as hate crimes. However, if someone is 
simply vulnerable because they live in the wrong 
place, have made a fuss about someone’s 
behaviour in the past, or are elderly or just a bit 
different, what would be their protection? 

Robert McKay: Our view is that the bill is clearly 
intended to protect a wider population than people 
with autism. Clearly, we are biased because we 
have come to the meeting to talk about our client 
group. I am sure that there will be measures in the 
bill to protect the wider population. However, we 
believe that, to protect vulnerable people affected 
by autism, alternative provisions would be 
preferable. 

Donald Gorrie: The bill will require councils to 
draw up an antisocial behaviour strategy. You 
made a point about educating public officials, 
children’s panel members and other such people 
about autism. How should that best be fixed into 
the strategy? Are you realistically in a position to 
deal with, for example, councils who might be 
instructed to consult your organisation? What is 
the best mechanism of ensuring that your views 
are taken into account? 
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Robert McKay: The idea of having a strategy at 
local authority level is excellent. The National 
Autistic Society would certainly welcome 
participation with any local authority in Scotland. 
However, beyond our perspective, the involvement 
of families and individuals affected by autism who 
are willing and able to take part in any consultation 
is crucial. We would like all statutory and voluntary 
agencies to be involved in the process, because 
that is the only way in which there will be wider 
understanding and appreciation of some of the 
sensitivities. 

Stewart Stevenson: We have opened up the 
subject of support for victims. I was struck by the 
fact that, when an antisocial behaviour order is 
taken out, lots of people get a copy of it, but the 
victims of the antisocial behaviour that the order is 
supposed to stop do not get a copy by right. This 
is a leading question: do you think that that is 
right? 

Robert McKay: We have not considered that in 
great detail. It would be inappropriate for the 
victims not to receive the information that others 
have. If they do not get the same information as 
has been circulated to others, that seems to be an 
inequality in the system.  

Stewart Stevenson: Do you have experience of 
the existing system of antisocial behaviour orders 
and how they help, or fail to help, victims? 

Robert McKay: We have experience in a 
number of ways. However, given the way in which 
ASBOs are currently made in Scotland, there are 
no data to elaborate on the circumstances of the 
individual, particularly if they have a disability, so 
we cannot comment in great detail on the current 
system. 

We have an example of an order that was 
issued to the parents of a child under the existing 
legislation in England. The child, who had autism, 
was trampolining in his back garden and the 
neighbours complained because he was making a 
considerable amount of noise. An understanding 
of autism would lead one to know that such 
perseverant and repetitive behaviour is quite 
common among and, in some ways, therapeutic 
for children, young people or adults with autism. In 
the case of that child, trampolining for some time 
calmed him down. However, the parents were 
subject to an ASBO, which was wholly 
inappropriate in the circumstances. We are 
concerned that similar cases might occur in 
Scotland.  

Stewart Stevenson: The example that you 
have given was not of the autistic person as a 
victim, in relation to the way in which the system 
operates. In that case, the child was perceived as 
the cause of other people’s distress. You are 
arguing, therefore, that the system does not take 

account of people’s conditions. As it is not clear to 
lay people—as I presume the neighbours were in 
that case—that an autistic person is causing their 
distress, how can we help them to understand? 

Robert McKay: The problem is huge and will 
require education, training and awareness raising 
across all statutory agencies. The National Autistic 
Society Scotland undertook a piece of work with 
the Scottish Executive over some years to try to 
reach out to staff in social work departments 
throughout the 32 local authorities. We worked 
with 31 authorities and reached 4,000 social work 
staff, which is about 4 per cent of the social work 
population in Scotland. That indicates the scale of 
the issue, but the fact that the problem is so big is 
not a reason not to tackle it. To make the system 
work, we have to provide education and 
awareness raising for social work staff, for 
children’s panel members, for reporters and, 
indeed, for sheriffs. If we do not, people in the 
system will have no understanding of autism and 
they will not deal appropriately with situations 
involving autism.  

Stewart Stevenson: Are you aware of existing 
guidance that places on the various authorities an 
obligation to establish whether developmental, 
health or other conditions are associated with the 
person who is perceived to be causing antisocial 
behaviour? Do you support the introduction of 
such guidance? 

Robert McKay: We are aware of a few 
examples. Some police forces operate a 
responsible adult system and prepare guidance for 
their police officers on special needs for people 
whom they take into custody or deal with in other 
ways. That is commendable; we would like to see 
much more of that kind of approach. Social work 
departments have clear guidelines and, if they are 
working with a child or young person, they are 
meant to take into account the full range of that 
person’s needs. We know anecdotally from many 
hundreds if not thousands of families throughout 
Scotland that, when they meet their social workers 
for the first time—and, indeed, for the 10th or 11th 
time—the parents are the primary educators for 
the social workers on their children’s needs and on 
what autism is. 

Stewart Stevenson: What proportion of people 
who suffer from autism have contact with social 
workers? I do not automatically assume that such 
contact would necessarily happen or need to 
happen. 

Robert McKay: I do not have any figures with 
me, but I can pass figures on to you.  

Stewart Stevenson: Do you have any 
anecdotal evidence?  

Robert McKay: A large number of families have 
access to social work departments because they 
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need help with the disability living allowance and a 
range of community supports, such as accessing 
local facilities. A large number of families need to 
access social work to get some of their child’s 
basic needs met. 

Stewart Stevenson: Because I still have not got 
my mind around it, I must come back to the issue 
of people who suffer from autism and are 
perceived to be the source of antisocial behaviour. 
The agencies involved are working with those who 
are perceived and perceive themselves—no doubt 
reasonably—to be the victims of antisocial 
behaviour, but how can the person who is the 
source of that perceived antisocial behaviour be 
recognised as having a condition that leads to that 
behaviour, which would be viewed as a problem if 
it was exhibited by someone who was not 
suffering from the condition? It seems to me that 
the agencies are outside the problem, so to speak. 
A couple of police forces are doing well, but how 
can we get everybody to do well and not take the 
legalistic route to resolution? 

Robert McKay: That is the crux of the issue for 
us. All agencies and all staff in those agencies 
need to have an understanding of the condition. 
When families, parents and carers, who know their 
child or young person exceptionally well, say, “My 
child has autism,” that must be understood 
immediately or as quickly as possible, so that we 
can avoid the legalistic route. A family in which 
someone is affected by autism suffers a great deal 
of pressure; bringing such a family into a legal 
forum adds greatly to that pressure and can result 
in additional problems for the family. We want 
those families to be dealt with in a more supportive 
and caring environment, rather than to be brought 
into the legal system. 

Stewart Stevenson: In the case in England to 
which you referred, was the court aware that the 
family that was going to be subject to the 
antisocial behaviour order had an autistic child? 

Robert McKay: I do not have that information 
with me, but I can get it to you; I would not like to 
say yes or no at this stage. 

The Convener: You talked about a young 
person being pulled into the legal system. Is there 
potential for the children’s hearings system to be 
supportive of a vulnerable young person who has 
perhaps become caught up in group behaviour or 
has been wound up to be involved in inappropriate 
behaviour from which, because of their condition, 
they find it difficult to extricate themselves? That 
would avoid the hostile court system. If the 
children’s panel members were properly trained, 
the children’s hearings system could be 
supportive, which might allow some of the issues 
to be addressed rather than hidden. 

Robert McKay: I agree with you. The children’s 
hearings system is an excellent vehicle. I am 

actually a former children’s panel member, so I am 
aware of some of the practicalities of the system. I 
would welcome the children’s hearings system 
having a role, but under the current arrangements, 
any child or young person can be referred to the 
children’s hearings system by any individual in 
Scotland. I am not clear why additional measures 
would be required in the bill to refer a child. 

10:30 
The Convener: But the point that I was making 

was that there would not necessarily be a threat to 
a young person who was being referred for 
causing a problem in their local community, 
because systems would be in place to identify that 
they had a problem. At a very simple level, if the 
police wrote a letter to a family because a young 
person had behaved in what the police deemed to 
be an inappropriate way, the family could 
intervene at an early stage and say, “Actually, this 
is why that happened.” The police would then be 
able to address the situation appropriately. 
Alternatively, the school could be involved. There 
are lots of ways to identify the needs of individual 
youngsters before the system takes over and 
tramples on all that information. 

Robert McKay: As I said, children and young 
people with autism can be referred to the 
children’s hearings system under the present 
arrangements. We would rather that that 
happened than that they be drawn in under the 
antisocial behaviour legislation. 

Undoubtedly, the children’s hearings system is 
preferable to the juvenile justice systems that exist 
elsewhere in the country. We have a number of 
examples, which we would be happy to pass on to 
the committee, of children and young people not 
being dealt with appropriately, despite the fact that 
the child or young person has been identified as 
having autism. One example concerns a young 
man who was referred to the hearings system 
because of physical abuse against him. The panel 
proceeded with the hearing and asked the young 
person whether he understood the grounds for 
referral and why he was there. He was asked lots 
of questions, to which the young man politely 
nodded throughout the hearing. At the end of the 
hearing, someone else asked him whether he 
understood what was going on, and he said, “No, I 
haven’t a clue.” 

That is a sad indictment of the system. The 
system is excellent, but that example flags up to 
us the fact that the reporter, the panel members 
and the other people there did not put in place the 
correct support during the hearing to ensure that 
the young person understood and was fully aware 
of the process. 
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The Convener: But if caveats are in place to 
identify at an early stage that a young person has 
been inappropriately referred and so should not be 
dealt with in the same way, could not it be argued 
that the provisions are appropriate for some young 
people who do not have the condition that you 
identify? If that is the case, and the ones who are 
inappropriately referred are pulled out, the ones 
who have been appropriately referred can be dealt 
with. You seem to be suggesting that because of 
your fears that somebody might be pulled into the 
system and dealt with inappropriately, we cannot 
take the risk of dealing with the people who are 
causing the problems that you have already 
accepted are an issue. 

Robert McKay: We must be clear: we are not 
against the proposed legislation per se. We are 
concerned about the definitions, which will draw in 
people with autism. We do not have a particular 
view on the wider population. We understand that 
the Executive needs to make a move with regard 
to the wider population. Our concerns are about 
the vulnerable people who are affected by autism. 

Patrick Harvie (Glasgow) (Green): If we 
assume that some children and young people with 
autism may still be involved in the youth justice 
system at some point, do you agree that the 
children’s hearings system would have a better 
chance of adapting and improving its procedures 
to meet their needs than the court system would 
have? Do you also agree that if ASBOs are 
applied to under-16s, it should happen through the 
children’s hearings system, so that there is less 
chance of young people with autism—who are 
your specific interest—going through the court 
system? 

Robert McKay: If it has to happen at all, there is 
no doubt that the children’s hearings system would 
be by far the best vehicle. We would like training 
for children’s panel members to take place on a 
much more comprehensive scale than it currently 
does. We have been working with a number of 
children’s panel training units to offer basic autism 
awareness training to a small number of children’s 
panel members in Scotland. The response that we 
have had from the training units indicates that 
people would like much more such training. We 
are simply giving people a tiny flavour of what 
autism is, rather than a comprehensive 
understanding. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): In your submission, you express concern 
that the extension of ASBOs to 12 to 15-year-olds 
might 
“criminalise some vulnerable … young people”. 

ASBOs are already used for under-16s in England 
and you gave an example of a case in which an 
ASBO was taken out against the parents. Are 

there any cases in England that indicate that 
vulnerable people with autism or Asperger’s 
syndrome have been affected by those measures? 

Robert McKay: The example to which you refer 
certainly demonstrated how a vulnerable young 
person was drawn into the system in England. 

Cathie Craigie: Was the ASBO in that case 
taken out against the young person or against 
their parents? 

Robert McKay: I think that the mechanism is 
slightly different in England and that ASBOs are 
taken out against the parents, but I can seek 
clarification on that. The bill proposes a system 
that is different from the English one. 

Cathie Craigie: I have come across a few cases 
of young people with autism or Asperger’s 
syndrome and I have appreciated the assistance 
that I have received from the National Autistic 
Society Scotland. I understand your concerns and 
take your point about the need to educate the 
people who are involved in the children’s hearings 
system, the police and the courts. 

Section 4(3) states: 
“For the purpose of determining whether the condition 

mentioned in subsection (2)(b) is met, the sheriff shall 
disregard any act or conduct of the specified person which 
that person shows was reasonable in the circumstances.” 

Does that provision give you any comfort? Is it 
sufficiently strong? 

Robert McKay: The provision does not give us 
a great deal of comfort. I touched earlier on the 
principle of reasonableness; I think that it would be 
incumbent on the individual to prove that their 
behaviour was reasonable. Our knowledge of 
children and young people with autism and the 
nature of the condition is such that we are not 
convinced that the child or young person would be 
able to prove that their behaviour was reasonable. 
Much of the behaviour of children and young 
people with autism comes across as quite 
irrational and unusual, so if it were incumbent on 
the child to prove that their behaviour was 
reasonable, I do not see how they would be able 
to do so. 

Cathie Craigie: On your reading of the bill, 
would it be for the individual to prove that their 
behaviour was reasonable, or could the individual 
be supported, for example by someone from the 
social work department or their family? 

Robert McKay: It would be much better if the 
wording in section 4(3) were changed slightly, so 
that the responsibility to prove the reasonableness 
of a person’s behaviour could lie with someone 
who was supporting the person as well as with the 
person themselves. I am concerned that the bill 
would place the responsibility on someone with a 
disability. 
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Cathie Craigie: Perhaps we can bring that to 
the minister’s attention when she appears before 
the committee. My reading of the bill is certainly 
that the individual themselves would have to prove 
the reasonableness of their behaviour. 

The Convener: I assumed that the provision 
simply requires the case to be made. In the legal 
system, a case does not have to be made by the 
individual who is in the system. I assume that it 
would be acceptable if advocacy and local 
community mediation projects, of which there are 
many examples, became involved in such cases. 
We can certainly ask for clarification. 

Cathie Craigie: I would have assumed that, too, 
so perhaps we have misunderstood that section. 

Would it be acceptable if the bill provided that 
someone could be present to act as an advocate 
for the individual? 

Robert McKay: That would be a much better 
system. 

Cathie Craigie: As I said, I have had some local 
experience of young people with Asperger’s 
syndrome or an autistic spectrum disorder, but I 
have never experienced a situation in which a 
neighbour complained about the behaviour of a 
young person with such a condition, so I am in 
unfamiliar territory. I accept that people with 
learning disabilities who are different in some way 
can be harassed or deliberately annoyed by other 
people. I know about the work that your 
organisation does and the contact that you have 
with parents. Other than the trampolining incident, 
can you provide the committee with examples of 
parents coming to you for advice and support 
because they have been harassed by neighbours 
or because the local authority has been heavy 
handed and has not taken into account a young 
person’s needs? 

Robert McKay: Yes. We can communicate a 
range of examples to the committee in writing. 
Shelter Scotland gave an example of a housing 
situation in Scotland in which a family—a mother 
and child—were involved in a dispute with a local 
authority because the child was affected by autism 
and was very active. The family lived in a flat and 
the neighbours in the flat below complained to the 
council about the noise that the child made 
running round the flat. Such a situation is 
incredibly difficult to manage in a child who is 
affected by autistic spectrum disorder. The council 
refused to transfer the family to another property, 
but it stopped the mother’s housing benefit, in 
small part because she had some rent arrears, but 
largely because the neighbours said that she was 
not using the flat as her main address. Because 
the mother was trying to stay out of the flat with 
the child as much as possible during the day to 
stop the child from upsetting the neighbours, the 

neighbours assumed that she must be living 
elsewhere. The mother was trying to be as quiet 
as possible and to look after her neighbours’ 
needs. 

Cathie Craigie: Can you say which authority 
that was? 

Robert McKay: I can certainly provide some of 
the details. That is only one example—we have 
many other examples of such disputes. 

Mary Scanlon (Highlands and Islands) (Con): 
I have a question on the back of Cathie Craigie’s 
point. Is not it the case that many people with an 
autistic spectrum disorder do not receive an 
accurate diagnosis? 

Robert McKay: I agree that diagnosis is an 
issue. 

Mary Scanlon: We heard that point last week 
from the chairman of the Glasgow children’s 
panel. He spoke about a child who had been 
involved in persistent offending for years before a 
diagnosis was made. Cathie Craigie’s point is that 
there may be instances in which a person has an 
autistic spectrum disorder that is not diagnosed. 

Robert McKay: I very much agree with that. 

Cathie Craigie: That was not the point that I 
was making, although I know that a lot of 
education about autistic spectrum disorder is 
required. When I came to the Parliament, I knew 
little about it; I had never in my life come across 
anybody with Asperger’s syndrome. Members 
have to learn, as do other people. However, that 
was not the point that I was making and education 
is not covered in the bill, although I know that 
Robert McKay and his colleagues will do 
everything that they can to make people more 
aware of the issues. I simply wanted examples of 
people who go to his organisation for support. 
Local authorities have perhaps taken out antisocial 
behaviour orders without recognising that there is 
a problem with the health of a young person in the 
family. If you have any examples of such cases, I 
would be pleased to receive more information 
about them. 

Robert McKay: In response to both the 
members’ points, I can give an example of a 
young person in the children’s hearings system 
whose diagnosis was not fully understood by 
members of the system. At the hearing, the child 
became exceptionally distressed to the point that 
the members felt that the child should be placed in 
secure accommodation. For any child or young 
person with autism, changes of routine are not met 
with open arms; they are a great problem. 

The child became exceptionally aggressive and 
violent as a result of being told that they were 
going to secure accommodation and the police 
were called to remove the child, at which point, the 
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child became wild with fear and distress. 
Ultimately, someone had to intervene and explain 
that the nature of autism means that change is a 
great problem, that there was a great need for the 
child to have a calm environment and that taking 
them to the secure unit in a police car was not the 
best idea. After some negotiation, although the 
ultimate decision still stood, it was arranged that 
the young person would be taken to the secure 
unit in a support worker’s car. We understand that 
secure accommodation is often the last resort, but 
it is not appropriate for someone with autism. 

10:45 
Patrick Harvie: I did not see anything about the 

dispersal of groups in your written submission. 
Clearly, you have read the bill and, as there has 
been quite a bit of media coverage as well, I 
assume that you understand what that provision is 
about. 

Robert McKay: I do. 

Patrick Harvie: If you do not think that the 
matter is relevant in relation to the group of people 
about whom you are here to talk, that is fine, but 
do you have any comments on whether the power 
will be beneficial? Do you think that there should 
be specific facilities for young people?  

Robert McKay: I would approach the issue from 
the point of view of the vulnerability of people with 
autism. Many young people with autism are easily 
led. They can be influenced by their peers in 
positive ways, quite successfully in some cases, 
but we understand that they could easily be drawn 
into becoming part of a group of people who are 
engaging in antisocial behaviour. Our concerns 
would relate to their needs being recognised if the 
police were attempting to disperse a group. 

Patrick Harvie: Do you have any comments 
about whether the power would be of benefit in 
those situations? 

Robert McKay: No, we have no comments on 
that. 

The Convener: Earlier, we spoke about the 
man who was targeted by young people and had 
graffiti painted on his property and so on. If groups 
of youngsters were to gather regularly outside his 
home, knowing that they could wind him up if they 
behaved in certain ways, and he found it difficult to 
negotiate with them or to seek help from other 
people, the police could move them on, but they 
could come back again. He would not be able to 
say that crimes were being committed, but clearly 
he would be distressed by the young people. In 
such specific and limited circumstances, would 
you agree that we must say to those young people 
that they must not gather there and that we should 
use the power to disperse groups and inform them 
that that is an inappropriate place for them to 

gather as it is causing distress to someone who 
cannot deal with the situation in a way that 
someone without that condition could? Do you see 
the logic of the power of dispersal in that sort of 
circumstance? 

Robert McKay: Yes, without a doubt. Like you, 
we would want to protect the person with autism 
who was being harassed in their own home.  

The Convener: If I were to say to you that the 
motive of the provision related to other vulnerable 
groups who might be more easily wound up or too 
frightened to negotiate with the group, would you 
understand why a power that prevented the group 
from returning and made it clear that they must not 
gather at that place was a rational one for the 
police to have? 

Robert McKay: Yes, but as I say, we did not 
form a strong opinion on the provision, which is 
why we did not write about it in our submission.  

Scott Barrie (Dunfermline West) (Lab): Your 
submission has three or four paragraphs on part 9 
of the bill, which relates to parenting orders, and 
details your concern about youngsters who suffer 
from autism. The example that you gave related to 
the danger of criminalising parents for what might 
be an education problem.  

As the situation stands at the moment, the law 
clearly says that the ground for referral to the 
panel would be failure to attend school without a 
reasonable excuse. If the education authority was 
failing to provide adequately, it could be argued 
that that was a reasonable excuse. 

If a parent is unwilling to parent their child 
appropriately, would you accept that attaching a 
parenting order could be appropriate, rather than 
attaching a supervision requirement to the child, 
which is the only power that is open at the moment 
if the parent is failing to fulfil parental duties? 

Robert McKay: I have yet to meet any parents 
of children with autism who would be unwilling to 
parent their children appropriately. However, I can 
understand why you would wish to have that wider 
provision for other vulnerable children and young 
people. Parents of children with autism are often 
crying out for any and all sources of support to 
improve their parenting and their caring for their 
children. I would certainly have concerns about 
parenting orders being applied. What we 
desperately do not want to see is our families 
being punished for having a disabled child. 

Scott Barrie: I am not entirely clear why they 
would be punished. As I understand the bill and 
the explanatory notes, the test for a parenting 
order is when a parent is deemed to have been 
offered substantial support but has failed to accept 
it. The parenting order route would not be the first 
option. 
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Robert McKay: The provisions talk about 
offering parents guidance or counselling. I am not 
sure whether that could be autism-specific. If not, 
it would be worthless, because the nature of the 
condition is that the parenting interventions 
required need to deal with the autism. Unless 
resources are available through provisions in the 
legislation to ensure that particular disabilities are 
covered by the guidance, counselling or support, 
the danger is that parents will be seen to be 
failing. What they need are appropriate early 
interventions and support to deal with the autism. 

Scott Barrie: The explanatory notes state that 
no parenting order can be sought unless 
appropriate support has been made available but 
not taken up. That test makes this scenario quite 
different from the one that you mention in your 
submission. 

Robert McKay: If appropriate support is 
available, that might be a different matter; but we 
know that appropriate support for parents of 
children with autism is not available now. There 
are a number of examples of early intervention, 
one of which is called EarlyBird and is run by the 
National Autistic Society. We offer training and 
support to staff within local authorities, who can 
then work with families when the children are at a 
very early age to improve communication skills 
and behavioural aspects. We know of a number of 
local authorities in Scotland who do not have the 
money to run EarlyBird groups in Scotland. If that 
is the case now, my concern is that, once 
legislation is implemented, support will still not be 
there and we may find ourselves in a situation in 
which people are drawn into parenting orders. 

Stewart Stevenson: It seems unlikely, but could 
parents who are autistic be subject to 
inappropriate parenting orders? 

Robert McKay: Absolutely. I do not know what 
the likelihood is, but it is a distinct possibility. 
There are parents who are affected by autistic 
spectrum disorders. The literal understanding of 
social rules and the rules of caring for children 
may mean that their parenting does not appear to 
be within the normative range of behaviour. 
Therefore, we could penalise individuals. 

Stewart Stevenson: Does that have 
implications for the bill? 

Robert McKay: It might do. In our submission, 
we talk about improved understanding and 
awareness, which may help to allay some of the 
concerns. 

Mary Scanlon: On Scott Barrie’s point, you 
mentioned services. Section 141 of the policy 
memorandum says: 

“effective services must be available before any orders 
can be made.” 

Scott Barrie also made the point that parents have 
to refuse to engage voluntarily in support. Under 
the bill, the court must be satisfied about the 
conditions on behaviour, conduct and welfare in 
an application for an order. Finally, under section 
78, parents can express their views before a 
parenting order is made. Are you not satisfied that 
all those provisions will take into account the fact 
that services must be available, will take account 
adequately of the parents’ view, as well as the 
view of the child, and will ensure that autism is 
identified and is not discriminated against? 

Robert McKay: I am not satisfied and the 
National Autistic Society is not satisfied that the 
provisions in the bill will make that support 
automatic. From existing systems such as the 
children’s hearings system, we know that when a 
child is identified as having autism, the support is 
not there for them. I appreciate the point that the 
proposed legislation says that the support must be 
there, but legislation already exists that says that 
when a children’s panel makes a disposal, the 
resources have to be there for that disposal to 
happen. 

I know, and we know from the cases that come 
to the National Autistic Society, that cases are 
referred back to the children’s hearings system 
because resources are not available. Therefore, 
we have grave concerns about another level being 
set up. We are relying on a piece of legislation to 
provide support, but we know that it is not going to 
happen. 

Mary Scanlon: So you do not have confidence 
in the current system and it is difficult to have 
confidence in a future system. 

I point you again to section 141 of the policy 
memorandum, which states: 

“Prior to national roll-out, the Executive intends to pilot 
the use of parenting orders in areas where 
services/programmes are available.” 

Does that reassure you? 

Robert McKay: Perhaps it would if it was piloted 
before it was put into legislation. However, to pilot 
it as part of the implementation of the legislation is 
not reassuring. 

Mary Scanlon: If you were satisfied that the 
support services were in place and that the parent 
had expressed their views, would there be 
circumstances in which a parenting order might be 
beneficial and helpful? 

Robert McKay: There might well be, in a small 
number of cases, if—and this is crucial—the 
support and resources were in place. I appreciate 
that the bill cannot determine what support will be 
in place and that is our principal concern. Because 
the legislation cannot make provision for the 
support to be in place, we would prefer that 
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vulnerable parents and families were not drawn 
into it at this stage. 

The Convener: Is that a case for not having 
parenting orders? What if the motivation behind 
parenting orders was not to punish parents for not 
solving their youngster’s truancy, for example, but 
to ensure that they were willing to participate, to 
come to the table and to talk about what they 
could do and to show evidence that they had at 
least tried? I have worked with families in which no 
one could get the youngster out of bed despite 
everyone’s best endeavours. I have also worked 
with families who would not engage in the 
process—they did not respond to police letters or 
anything. If we put in the caveats that deal with 
autism, is it reasonable for us to expect families 
like that to come to the table and to engage in 
trying to solve the problems? We do not want 
them to be sent to jail because their child is a 
truant, but we want them to know that they have a 
responsibility to participate in considering 
solutions. Is that reasonable? 

Robert McKay: It is always reasonable to 
expect a parent to take responsibility for 
negotiating and working with others to support 
their child. The provisions are already there in 
existing measures and, to the best of my 
knowledge and that of my colleagues, I do not 
believe that there are parents of children with 
autism who refuse to engage. 

The Convener: No, but there are parents who 
cannot be brought to the table and the supervision 
order has to be put on the youngster rather than 
on the adult. 

On parents with autism, would there be a benefit 
in a system that brought out into the open the fact 
that there are families who are vulnerable because 
the parents themselves have a disorder that 
makes it difficult for them to seek help, or in an 
organisation or agency promoting a parenting 
order that could bring that out into the open, so 
that the needs of the parents could be addressed? 
Such an order need not necessarily have to be a 
threatening thing. At a distance, it might look like 
there is lack of co-operation, but the fact that the 
order is being promoted would force an 
exploration of the circumstances, which might be 
of benefit to the parent who is wrestling with their 
own difficulties and the needs of their child. 

11:00 
Robert McKay: If the parenting order were 

about providing support for an adult with autistic 
spectrum disorder who is also a parent, that would 
be very welcome. From our reading of the bill, I 
was not clear that that would be a possibility. If a 
parenting order helped an adult in those 
circumstances, we would welcome that. 

Campbell Martin (West of Scotland) (SNP): 
There is provision in the bill to extend electronic 
monitoring—or electronic tagging—to people 
under the age of 16. In general terms, is that a 
good or a bad idea? You have given a couple of 
examples of cases in which it seems that a young 
person’s autistic spectrum disorder has not been 
taken cognisance of when they have been dealt 
with. Might there be scope under the bill for young 
people with autism to find themselves being 
tagged? 

Robert McKay: Yes. There is certainly scope 
for young people to be electronically tagged. 

We recognise and appreciate that the measure 
is provided for a wide population. Our concern for 
children with autism is that, because of their 
condition, a lot of them do not understand cause 
and effect and they certainly do not understand 
action and consequence. If you were to say to 
such a young person, “You must not go to such 
and such a place,” they may remember that today, 
but tomorrow they may go to that place. If they are 
electronically tagged and it is found that they have 
gone to the place that they are meant to be 
restricted from going to, they could find 
themselves in a sticky situation and not 
understand why. 

The issue is about literal understanding and the 
impairment of social communication and 
understanding in general. We would have 
concerns about ensuring that children and young 
people with autism were widely supported. I think 
that electronic tagging is by far preferable to 
placing a child with autism into a secure residential 
establishment—it is the lesser of two evils, as far 
as we are concerned. 

Campbell Martin: From your experience, is 
there no standard procedure to flag up to 
children’s hearings or to the courts that a person 
has been diagnosed as suffering from autism? Is 
there nothing in place that flags that up 
automatically? 

Robert McKay: There is nothing that does that, 
unless the young person already has a diagnosis 
of which the social work department is aware, or 
the parents or the young person identify the matter 
to the reporter or to the children’s hearing. If you 
are talking about mechanisms, I guess that those 
are the only ways in which the person’s autism 
would come to light. 

Campbell Martin: Should there be provision for 
that in the bill? If a child is referred to a hearing or 
to a court, surely there should be a background 
report that would say that the child suffers from 
autism and that that should be taken into 
consideration when they are being dealt with. 

Robert McKay: Yes. There are background 
reports for the children’s hearings system. There 

 

626



449  14 JANUARY 2004  450 

should be background reports and one of the 
criteria should be that there is a compulsion to 
determine whether the person has special needs 
and whether they are affected by certain 
conditions. 

Picking up on an earlier point, a lot of young 
people are awaiting diagnosis and the condition 
might not come to light through a background 
report if they are still waiting for diagnosis. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): As one of the co-conveners of the cross-
party group on autistic spectrum disorder, I am 
aware of some of those issues and I have been 
asking other witnesses questions on the matter. I 
am pleased that Robert McKay is here today to 
enable the committee to concentrate in more detail 
on some of the issues, which are of great concern 
to parents and society. 

The convener mentioned certain caveats being 
included in the bill. My understanding is that when 
the law is being changed, it is necessary to be 
careful and precise about exactly what it says and 
exactly what it means. 

I have listened to your evidence and to the 
answers that you have given to my colleagues 
round the table. Would it be fair to say that one of 
your main concerns about the bill concerns the 
issue of intent? Your written evidence states: 

“the NAS would like to see the definition used in the Bill 
amended to reflect intent in anti-social behaviour.” 

If the bill were to be amended to reflect intent, 
would that allay most of your members’ fears 
about it? 

Robert McKay: For us, intent is the single most 
important issue. If the definition were to be 
rewritten to include an element of intent, that 
would be exceptionally reassuring to our 
members. 

Elaine Smith: Other members have asked you 
about ASBOs. Your submission states: 

“Children with autistic spectrum disorders could fall into 
this category because some have difficulty in learning from 
their mistakes, they have a tendency to do things 
repetitively, and may become involved in repeat 
occurrences of anti-social behaviour.” 

Will you expand on the part about children 
learning from their mistakes? Have you had any 
dealings with the Scottish Executive on that point? 
Have you expressed concerns to the Executive 
about the problem and, if so, does it grasp the 
point? 

Robert McKay: Learning from mistakes is an 
issue for children, young people and indeed adults 
who are affected by autism. Many people with 
autism have an inability to generalise behaviour 
from one context to another. If a child with autism 
breaks the rules in a French class this morning, 

they will not know that they are not meant to 
repeat the behaviour in a history lesson this 
afternoon. They can understand the rule literally at 
that moment in time, but they cannot generalise it 
to other situations. That is why the issue of 
learning from mistakes is crucial. 

It takes a great deal of support and education for 
a young person to learn how to make connections 
and for them to try to generalise. The general 
population does that automatically—we know that 
when we come to a meeting such as this one, we 
should dress smartly, sit down and respond to the 
questions. Someone with autism would have to 
write all that down and think about it mechanically 
to ensure that they did that instead of turning up in 
their pyjamas or whatever. 

Elaine Smith: ASBOs involve our saying to a 
person that their behaviour is not appropriate and 
that an order is being placed on them to change 
their behaviour. That is not an appropriate 
disposal in dealing with people with autism. 

Robert McKay: Yes. An antisocial behaviour 
order will not in itself change the behaviour of a 
person with autism. 

Elaine Smith: I have put the following point to 
other witnesses during the past few weeks. The 
Scottish Executive says that it understands the 
concerns that have been expressed by people 
who work with children with disabilities and special 
needs and by the parents of such children. The 
Executive is confident that the bill ensures that 
young people’s circumstances would be taken into 
account and it thinks that the children’s hearings 
system would, in almost all cases, be the 
appropriate forum in which to discuss the best 
interests of the young person. 

As I have said to other people, the Scottish 
Executive has spent a lot of time on equal 
opportunities and it has put in place a lot of 
systems during the current session of Parliament. 
Does that give you any comfort that the Executive 
is aware of the issues and that it will ensure that 
young people with disabilities and special needs 
are not discriminated against via the legislation? 

Robert McKay: There is some comfort in the 
fact that there is awareness. We are reassured 
that the Executive is aware of the problem. As I 
mentioned earlier, there are problems with the 
current framework, in the children’s hearings 
system and elsewhere, for the vulnerable children 
who are affected by autism. On that basis, we 
have concerns about the bill. We have not got 
things right with the current framework and adding 
in another piece of legislation will only muddy the 
waters. We must improve the level of support in 
the current system. 

Elaine Smith: Finally, I want to press you 
slightly on what you said about electronic tagging 
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being preferable to secure accommodation. Last 
week, I think, witnesses said that there was not 
much of a choice and that it was a false premise to 
say that there is a choice between electronic 
tagging and secure accommodation and that 
tagging is better. They said that secure 
accommodation is often the last resort and that 
taking a child into secure accommodation can 
often be in the interests of that child. I am curious 
about the matter. 

You mentioned a child at a hearing, the distress 
that was caused by the child’s being taken off to 
secure accommodation and the fact that putting 
the child in secure accommodation was not the 
best or most appropriate disposal for the child. 
Obviously, you know a lot about that case. Would 
tagging have been a better option? 

Robert McKay: I do not want to discuss 
individual cases, but that is an ideal example. 
Allowing a child to remain at home in a safe and 
consistent environment rather than placing the 
child in a secure unit would allow community-
based support to be made available, if it existed, 
and would be preferable. I emphasise that 
consistency is crucial for people who are affected 
by autism. Such an approach would mean young 
people with autism getting community-based 
support. 

Elaine Smith: In general, is electronic tagging 
appropriate for young people with autism? 

Robert McKay: The issue is about 
communication, how one would make a young 
person understand why they had to wear an 
electronic tag and what the consequences of 
wearing such a tag would be. A great deal of work 
would be required to support that young person 
through the process. 

Patrick Harvie: I want to understand your 
answer to that question and to a previous question 
that was asked about electronic monitoring. Am I 
right to assume that you are arguing that the 
support that you mentioned might make a 
difference rather than the tag itself? 

Robert McKay: Yes, if support was available. 
That is the caution that I would give. 

The Convener: Finally—to use a nice word that 
Elaine Smith used; we have not really learned 
what the word means in the committee so far—on 
your reservations, I would be reluctant to see 
ASBOs or electronic tagging being used against a 
person who displayed a condition. I do not see 
ASBOs and electronic tagging as a way of 
managing behaviour that is caused by autism. Am 
I right in thinking that your concern is not about 
ASBOs for under-16s or electronic tagging for the 
general population, but that young people might 
have such a disposal attached to them 
inappropriately as a result of their autism? 

Therefore, is the thrust of your evidence that you 
seek reassurances that people with autism would, 
in effect, be screened out of the system and that, if 
assurances were given about that, you would not 
be hostile to the provisions for other young 
people? 

Robert McKay: I should be clear. We are not 
hostile to the provisions in the bill as it stands; we 
are trying to be as constructive as we can be. Our 
prime and key concern is the definition of 
antisocial behaviour. We think that changing the 
definition would take many people with autism out 
of the system and allow them to be dealt with 
more appropriately outwith the system. That said, 
if young people are to be brought into the system, 
the issues that we have raised about parenting 
orders, antisocial behaviour orders and so on still 
come into play and we would still have concerns. 

The Convener: You are not going as far as to 
say that, as a result of such reservations and 
because issues must be looked out for, you could 
not imagine the tools in question being used 
elsewhere against other young people. 

Robert McKay: Absolutely. We recognise that 
the tools can and may well be used against or on 
behalf of other people. 

The Convener: You said that you would come 
back to the committee with further examples 
relating to a couple of issues. We look forward to 
hearing from you. 

If you have no more points to make, I thank you 
for your evidence, particularly as you have been 
left abandoned on your own. We are grateful for 
your attendance. 

11:14 
Meeting suspended. 

11:21 
On resuming— 

The Convener: Our second witness is Angela 
Yih, who is a policy officer from Age Concern 
Scotland. I appreciate your coming along and I 
hope that the fact that you are here on your own 
does not cause you additional difficulties. As I said 
to the previous witness, please let us know if you 
think that it is inappropriate for you to answer 
particular questions. If you want to expand in 
writing on anything that you say, we would be 
more than happy for you to do so. 

I will kick off with the same question that I asked 
the previous witness; it concerns the quality of the 
Scottish Executive’s consultation process, which is 
described as unprecedented in terms of the 
number of communities, organisations and 
individuals who took part in it. How effective was 
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that process from your organisation’s perspective? 
Did your organisation carry out consultation other 
than that which is identified in your paper, which 
relates to a specific conference? Was there 
broader consultation with your local groups and 
organisations in response to the bill? 

Angela Yih (Age Concern Scotland): We 
carried out consultation, but it was not easy for us 
to consult broadly our member groups, which, on a 
policy level, tend to be more interested in issues of 
community care, income benefits and health. 
However, when we speak to individual older 
people we find that they are interested in the 
subject. I notice that quite a lot of forums for the 
elderly responded to the consultation and I read 
many of their responses. 

We were impressed with the effort that the 
Executive made to consult widely on the issue. 
Interesting points were thrown up. It is not easy for 
me as a policy officer to get many people 
interested in aspects of housing law, such as the 
Title Conditions (Scotland) Act 2003 or the law of 
the tenement, but everybody is interested in 
antisocial behaviour and everybody wants to talk 
about it. Even if people have not experienced it, 
they know about it and they know how it has 
affected their neighbours. We have an elder abuse 
project, which deals specifically with the types of 
abuse to which older people are subjected, much 
of which is hidden. 

It is easy for the subject of antisocial behaviour 
to confuse and bemuse people, particularly in 
relation to the bill’s proposals. For instance, some 
MSPs sent questionnaires to their constituents, 
but asked different questions from those in the 
consultation paper. A couple of west of Scotland 
tabloid newspapers conducted surveys with 
leading questions. 

It is not difficult to see why most people support 
an antisocial behaviour strategy. Age Concern 
Scotland welcomes an antisocial behaviour 
strategy because we agree with probably all the 
organisations and individuals to whom we have 
spoken that the subject is serious. Our 
organisation’s difficulty is with how the bill will deal 
with the problems that some older people have 
suffered because of antisocial behaviour by 
groups or individuals. 

The Convener: Are you suggesting that the 
consultation process amplified the problems 
inappropriately? 

Angela Yih: No. I am saying that the subject is 
difficult to deal with in one piece of legislation. 

I listened with interest to Robert McKay’s 
discussion of the legal definition of antisocial 
behaviour, which was never an issue for our 
organisation or for any of the people to whom we 
spoke. It is difficult to define legally behaviour that 

encompasses littering, which is a serious problem, 
as well as serious harassment and abuse of an 
older person because of their age or vulnerability. 

I do not suggest that anybody deliberately 
confused the public, but producing legislation on 
the subject is complicated. Much of the public 
consultation related to the consultation document, 
which was a discussion paper and not the bill. 

The Convener: Would it be reasonable to say 
that people are good at describing the problem? 
That reflects my experience and gives the lie to 
the idea that the problem was got up by politicians. 
That is a separate issue from the questions of how 
such behaviour should be tackled and whether the 
provisions in the bill are appropriate. Your 
organisation and the groups to whom you speak 
do not dispute the fact that the problem is real and 
not imagined. 

Angela Yih: Older people perceive the problem 
as serious. The research that we and the police 
have conducted into older people and crime 
shows that even when crime statistics show that 
the level of crime has dropped, older people’s fear 
of crime tends to increase. Our discussions with 
groups rarely centre on the detailed aspects of 
punitive measures; they tend to concern 
disappointment or a perception of a moral void in 
society, rather than insufficient powers to tackle 
the problems that people are causing. That is the 
tenor of our discussions. When we brought 
together a group of older and younger people in 
Edinburgh’s city chambers, many of the older 
people said that they perceived a lack of 
discipline, moral values and family interaction. 
Much of that causes antisocial behaviour. 

The consultation covered a raft of scenarios, but 
the bill tends to concentrate on extreme antisocial 
behaviour that in many cases could be crime. 

The Convener: In your experience, does the 
general feeling of a moral void and a lack of 
discipline arise from anecdotal evidence or direct 
experience? Do people draw the conclusion that 
discipline is lacking because of what has 
happened to them? 

Angela Yih: Quite a lot of the older people to 
whom we spoke had not experienced antisocial 
behaviour, but had heard of it. To an extent, 
people’s experience depends on the area in which 
they live. We are aware that the problems of 
vandalism, litter and abandoned properties are 
much more serious in some areas than in others. 
Depending on who one speaks to, what is 
perceived as antisocial behaviour can range from 
rudeness in the bus queue, jostling or pushing, 
rudeness in the supermarket and disruptive 
behaviour in libraries—which used to be places of 
absolute silence but now have children running 
around and playing games on the computer—to 
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the shouting of abuse at vulnerable older people in 
housing estates by groups of young people, and 
the behaviour that the Executive must have had in 
mind when it decided to extend ASBOs to children 
under 16. 

11:30 
The Convener: People in my constituency have 

experienced a range of difficulties, but no one has 
ever come to me to complain about folk being 
noisy in the library; I will have to watch that space. 

Elaine Smith: In your submission—under the 
heading, “The causes”—you say: 

“A final cause noted was dissatisfaction due to the effect 
of poverty and deprivation combined with the power of 
advertising.” 

It has been argued that poverty and deprivation 
are not a cause of antisocial behaviour. I would 
like you to expand on why you thought that they 
were a cause of such behaviour. Was your 
reference to advertising about the rise in the 
consumer society and the “I’m all right, Jack” 
attitude? Were you talking about capitalism? I 
invite you to take us further on that. 

Angela Yih: That was not my opinion; it was a 
general feeling. The discussion that I mentioned 
was about younger people and how they can 
become disaffected with society. It centred on the 
idea that schools and parents were not seen to 
exercise the sort of discipline that older people 
were used to in the past. We discussed why the 
situation was so different today. Some older 
people said that they were poor and came from 
deprived backgrounds, but that that was not a 
cause of antisocial behaviour. 

Poverty and deprivation were not considered to 
be the cause of antisocial behaviour in its extreme 
form, but there are people in a certain section of 
society who are so marginalised that they do not 
have access to the things that many of us take for 
granted. If it is consistently portrayed—in quality 
newspapers and magazines, not just the 
tabloids—as the norm for people to have three 
holidays a year, to change their car every year, to 
change their furnishings when the colour has gone 
out of fashion, or to spend £90 on a shirt or £100 
or £200 on trainers, for example, that all creates a 
picture of a high-quality life that is not available to 
many people. That causes younger people in 
particular to feel a great loss. In our experience, 
people of an older generation generally accept 
that budgeting is what one does and that one 
should live within one’s means. In today’s society, 
we do not expect anyone to live within their 
means. Like most people, I get offers through the 
letterbox every week to invest in blue chip 
companies—those who make such offers 
obviously have not looked at my bank account. 

Elaine Smith: Do you think that the people who 
were involved in your discussion were saying that 
the change in the fabric of society over recent 
years is part of the underlying cause of antisocial 
behaviour? 

Angela Yih: During the discussion day, the 
older people said that they had observed 
antisocial behaviour such as buses being 
vandalised, which the younger people also 
described. It was said that that was because the 
kids had nothing else to do. We are not saying that 
advertising is the root cause, but the general tenor 
of the discussion on the subject was that people 
today—not just very young people—seem to be 
less easily satisfied. 

Stewart Stevenson: The subject of definitions 
of antisocial behaviour has been introduced, but I 
want to develop it a little further. 

I preface my remarks by saying that I have 
received a complaint from somebody about noise 
in a library, but that might be because I hold one of 
my surgeries there and I might have been the 
cause of their distress. 

The definition of antisocial behaviour that the bill 
generally uses concerns a person who 
“acts in a manner that causes or is likely to cause alarm or 
distress”. 

You suggest that antisocial behaviour might be 
different in different parts of the country. 
Committee members are clear that some areas in 
the west of Scotland and elsewhere have 
instances of real and sustained antisocial 
behaviour that require to be addressed. In other 
parts of the country, antisocial behaviour is of a 
different character. Does the definition cover too 
broad a range of behaviours, with all the risks that 
that might entail, or is the definition as good as it 
gets? 

Angela Yih: I thought about that only when I 
listened to Robert McKay and read Shelter’s 
response, because they took two different angles. 
Anything that I might say would be a personal 
opinion, so I should perhaps not say anything. The 
older people in our member groups were not 
hooked up on discussing the definition of 
antisocial behaviour. They knew what such 
behaviour was to them and the effect that it had on 
them. They had their own understanding of it. 

Stewart Stevenson: Is it a fair comment to say 
that antisocial behaviour is considered differently 
in different parts of the country? The issues that 
relate to a sheltered housing complex where 100 
kids gather every night at the front door are 
different from the issues that might arise in a 
relatively rural setting, for example, although 
people might still regard both as antisocial 
behaviour under the definition in the bill. Is that 
your organisation’s experience? 
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Angela Yih: Yes. I was trying to say the same 
thing earlier. We are discussing behaviour. We 
have a definition of antisocial behaviour elsewhere 
in housing legislation. For example, housing 
managers in the social rented sector have a 
definition for antisocial behaviour of tenants. 

The definition does not seem as great and 
pressing a problem to us as it did to the previous 
witness, who was concerned that it would 
encompass his organisation’s client group. For 
Age Concern Scotland, antisocial behaviour is 
dealt with through local strategies and local 
responses to the situation. Having a legal 
definition in an act does not seem to us to be a 
step forward in dealing with the problem. 

Donald Gorrie: Are you aware of any ways in 
which Age Concern and local old people’s 
organisations have been able to get involved in 
work to prevent or tackle antisocial behaviour or to 
help victims of antisocial behaviour? 

Angela Yih: We have not been made aware of 
any such projects through our member groups. 
Having spoken to organisations that have 
developed projects to help families that may be, or 
have been, subject to antisocial behaviour—or 
which may even have participated in such 
behaviour—we know that, if local projects work, 
they do so because they bring together different 
age groups. There can be difficulties if people 
have been bullied or harassed or intimidated—
organisations such as Safeguarding Communities-
Reducing Offending have examples of that—but 
bringing together different age groups is a positive 
way forward. 

Age Concern has not been made aware of 
projects in which our members have become 
involved that we could highlight as good practice. 
We could say only that local projects involving the 
community in general seem to work. That applies 
to mediation projects in particular. 

Donald Gorrie: You have produced an 
interesting paper based on the meeting that took 
place between older people and younger people, 
which I managed to attend for a short while. Some 
very good points were raised in that paper. To 
expand on your last point, about mediation, what 
do you think the older people whom you represent 
believe to be the solutions for dealing with 
antisocial behaviour? You described the 
perception of a moral vacuum in society. Do you 
think that older people have an idea of how to fill 
that vacuum? Have they come up with ideas about 
how to help prevent or tackle antisocial behaviour? 

Angela Yih: I have not heard any suggestions 
as far as the moral vacuum is concerned. It came 
out from our research into crime and from our 
elder abuse project that most older people, as well 
as other age groups, want more police on the 

streets. I am sure that you will have heard that 
from both individuals and communities. It seems 
that people are asking for more community 
police—that is, more police with whom the 
community is familiar. That would engender trust 
within the community and between the community 
and the police. That trust is lacking nowadays in 
Scottish society, or at least it seems to be, 
because of the lack of resources and of police 
time. 

A common theme in the discussion between 
older and younger people was that there is no 
point in calling the police. Lack of police response 
was a big issue. Calls and complaints have not 
been taken seriously and, when the police 
eventually arrived at a location, nothing was seen 
to be happening. We would need to have 
discussions with the police to ascertain why that 
story has been coming across so strongly. Those 
findings did not arise specifically in relation to 
antisocial behaviour; we got the same response 
from our research on crime. Community policing 
can work, as long as it is a priority for the police. 

Recent research from England described how 
the Joseph Rowntree Foundation had funded a 
community police project, through which money 
was ring fenced for a particular post. The project 
was evaluated as having been a failure. After we 
looked into that more closely, we found that the 
community involved was, for various reasons, not 
one that was particularly blighted by antisocial 
behaviour or crime, so the expectations of the 
community were even higher than they might 
otherwise have been. People expected the police 
to deal with almost everything that was a nuisance 
to them, not just crime. Although the post was ring 
fenced, the community work was not a priority 
when a more serious crime took place elsewhere, 
so the policeman would be taken away from the 
community post and disappear. 

We have to go back to the powers, measures 
and strategies that the Executive has already put 
in place, but which are either not adequately used 
or not adequately resourced. 

Donald Gorrie: Will you elaborate on your 
suggestion about mediation? How do you think 
older people would envisage mediation 
happening? If they are sitting in their house being 
terrorised, and if there is a group of youngsters 
doing the terrorising, how could the two groups be 
brought together to deal with the problem at an 
early stage? 

Angela Yih: It is obvious that mediation will 
work only if the parties are willing to discuss the 
issues. I have heard anecdotal evidence about 
things working in relation to a lower level of 
antisocial behaviour, for example noise nuisance, 
which might be coming about because of 
ignorance or poor sound insulation. It could be to 
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do with children making a noise, because they 
have to. Noisy children are not a statutory 
nuisance, but they are certainly a nuisance to 
many older people. 

Older people who are hard of hearing can be a 
nuisance as well. For example, I do not need to 
put my radio on to listen to Radio 4 in the morning 
as I can hear my elderly neighbour’s radio through 
the bathroom wall. She has it on extremely loud 
because she is extremely hard of hearing. That is 
not a problem for me, but such situations can 
become a problem for people and mediation can 
provide a solution. 

Mediation can also work in situations in which 
there are more serious problems and which 
perhaps involve dysfunctional families, but there 
needs to be quite a lot of support to enable both 
sides to come together. I know that mediation 
projects are valued in the areas that are fortunate 
enough to have them and I know that there has 
been a general plea that there be more of them. 

11:45 
The Convener: Often, a problem has been 

identified but the police are not around to deal with 
it. What do you think that the people whom you 
represent would want the police to do about it if 
they were there? There is a dichotomy. Old people 
might want young people to be moved on, but 
young people’s organisations are telling us that 
the police already have the power to move on 
young people but do not do so because they say 
that they have the right to be on the streets. 

Angela Yih: That raises an interesting point. 
The reason why older people feel that having 
more community police on the streets would lead 
to the creation of a safer environment is the same 
as the reason why young people think that. There 
would be less intimidating or annoying behaviour if 
there were more police around. The bulk of the 
population pay attention to the police and will do 
as they are told. Not all young people will swear at 
the police if they are told to stop doing what they 
are doing. Usually, they run off and go somewhere 
else. 

When we think about giving more powers to the 
police, we have to ask why the powers that they 
already have are not being used. That is what we 
found quite difficult about the bill. If the measures 
that local authorities, housing organisations, 
environmental health officers, noise teams and the 
police have are not effective, why is more 
legislation seen as the way round that problem? 

The Convener: How do you get those bodies to 
exercise the powers, in that case? 

Angela Yih: Have you spoken to the 
organisations that are not exercising the powers, 

such as those local authorities that you do not 
believe are using ASBOs appropriately? 

Some older people thought that the Criminal 
Justice (Scotland) Act 2003, which introduced 
interim ASBOs, was a great step forward because 
the period of time that it takes to get an ASBO is a 
problem for anyone who is suffering serious 
intimidation or bullying. 

You asked me how we could get the police to 
exercise their powers. Would they be comfortable 
dispersing a group that was loitering but not doing 
anything wrong? 

The Convener: We will come to the dispersal of 
groups in a minute. 

Elderly people might say that they want the 
police on the street because they want them to be 
tougher and more proactive. Other groups, 
however, would argue that the police are already 
too willing to use their powers against young 
people. Is it the feeling of your members that 
greater police presence would increase their 
activity against the groups that have been 
identified as a problem? 

Angela Yih: The issue of a greater police 
presence relates to the fear of crime in general, 
which is much wider than the question of how to 
deal with groups. The fear of crime is a big issue 
for older people, even though they might not have 
been victims of crime. The media is quite 
determined to tell them what happened to an old 
person who was the victim of a violent or horrific 
crime.  

Older people want to be secure in their homes. 
Security measures, such as window locks, are 
important to older people, and they value the 
community crime prevention police. However, 
older people are more likely to want to know that 
there are community facilities for the groups of 
children that we have been discussing—
somewhere where they can go and have 
something to do and enjoy themselves. They want 
the younger people to have something to do other 
than loitering. 

The Convener: So, your membership has said 
that the key to the issue is young people being 
busy in activities elsewhere, rather than hanging 
about. 

Angela Yih: Antisocial behaviour is much more 
than young people hanging about in groups. 
However, someone might have feelings of fear 
and intimidation when they see a group of younger 
people looking as though they have nothing to do 
and as though they might get up to something 
harmful. When older people know the young 
people, there is no problem. 

Mary Scanlon: Despite saying that older 
people’s fears of crime are increasing, the 

 

632



461  14 JANUARY 2004  462 

solutions that you offer on page 2 of your written 
submission focus on the preventive and 
community solutions that you have discussed. 
Does your organisation have a view on the 
proposal to extend antisocial behaviour orders to 
children who are aged 12 to 15? 

Angela Yih: Our members have not expressed 
a view on that. The only evidence that I can give 
you is evidence from the day on which we got the 
groups together. The older people did not express 
the opinion that that would improve matters. They 
saw that serious problems with children—people 
under the age of 16—have wider implications. The 
children’s hearings system was cited as an 
excellent measure that is particular to Scotland 
and that we do not want to lose. We do not want to 
go down the road of criminal or legal responses, 
but should strengthen the children’s hearings 
system and perhaps train more older people to sit 
on the panels. 

Mary Scanlon: That was not quite what Stewart 
Stevenson and I heard in Lossiemouth. What we 
heard was, “Hang ’em and flog ’em.” 

Angela Yih: Older people are not a 
homogeneous group. I am an older person and 
you are an older person. Other older people are in 
their 70s and 80s. There are affluent older people, 
well-educated older people, poorer older people 
and older people with learning difficulties. We 
cannot get a single response from older people. 

Mary Scanlon: That is the benefit of our wide-
ranging experience and the fact that we have been 
out to meet groups.  

Let us stick to the views of the older people with 
whom you have discussed the issue of the 12-to-
15 age group. Was the view expressed that there 
should be more preventive work and community 
involvement and less punitive action, as you state 
in your submission? 

Angela Yih: That was the general view of the 
people to whom we spoke on that day. However, I 
have spoken to older people who would be quite 
happy to see lots of people locked up in a secure 
unit. The problem is that many members of the 
public want a simple remedy, whereas people who 
are familiar with the children’s hearings system, 
the social work department and educational 
psychologists, who know the problems of poorer 
or dysfunctional families and disruptive children, 
know that the problem cannot be solved by taking 
more punitive measures. If it could, the solution 
would be simple and we would welcome more 
legislation. 

Mary Scanlon: Are there any specific measures 
in the bill that Age Concern welcomes as a means 
of addressing antisocial behaviour in the younger 
age group? 

Angela Yih: The necessity for an antisocial 
behaviour strategy to be drawn up by the police 
and the local authority seems a positive step 
forward. We welcome the discussion about 
antisocial behaviour. We also welcome the 
Executive’s recognition that we, as a society, must 
tackle it and that we need a range of measures to 
do so, as has been suggested. I cannot say that 
our organisation has reached a consensus of 
opinion as to whether we welcome or dismiss any 
of those measures. 

Patrick Harvie: Before I move on to address the 
dispersal powers, convener, I want to touch on 
some of the intergenerational issues. I want to 
share a conversation that I had with a group of 
older people, the first half of which was dominated 
by reflections on how serious a problem antisocial 
behaviour is and how it impacts on their lives. The 
second half of the conversation was characterised 
by reminiscences about how all of them did the 
same thing in their day. Was that viewpoint 
reflected in the discussion that you held, which 
you told us about earlier? Is that a fair description 
of older peoples’ views? 

Angela Yih: No. That is another example of the 
range of discussions that can be held. On that 
day, nothing like that was said. There was no talk 
of those older people doing similar things, 
because they had not. We have held discussions 
with one of our member groups, however, in which 
one member who had been in care talked about 
the problems of children in care. He could 
understand a range of issues that other older 
people perhaps do not understand. 

The group of older people who were involved in 
the discussion I spoke about earlier included 
people who were not born in Scotland. One of 
them had worked in his home country dealing with 
younger children with serious problems. He had a 
background and history from a totally different part 
of the world. The general feeling on that day was 
an understanding of younger peoples’ boredom. 
That said, the older people tended to talk more 
about the parents—they said that it was the 
parents’ fault. The young people took a different 
view. They said that it had nothing to do with their 
parents; it was their own fault if they got up to 
something. 

Although we have anecdotal evidence of older 
people reminiscing about some of the things that 
they did, the problems that we are debating really 
arise from serious behaviour by large groups. 

Patrick Harvie: What I am driving at is whether 
the problem has changed or worsened over the 
years or whether people are responding and 
reacting to it differently. 

Angela Yih: That is a very difficult question for 
us to answer. Without any hard research 
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evidence, my instinct tells me that I regularly hear 
older people saying that things were better. That 
said, some of those older people are not over 60; 
they are 40. 

Patrick Harvie: I will move on to address the 
dispersal powers. You touched on the issue 
earlier. Would the power to designate an area 
where the police can disperse groups of two or 
more people and make it an offence for them to 
return be a useful addition to police powers? One 
of the criticisms of the provision is that, if the group 
cannot meet in the designated area, they will go 
somewhere else. Will the provision simply move 
the problem around or will it help to solve it? 

Angela Yih: As I understand the provision—
please correct me if I am wrong—the bill 
introduces a power to designate an area where 
two or more people cannot congregate. 

Patrick Harvie: That is correct. 

Angela Yih: At the moment, the police can 
disperse a group of people who are loitering or 
causing a problem. My first response is that two or 
more people would seem to be a strange 
description of a group. If an area is designated 
would the provision include me and a friend?  

Patrick Harvie: I think that if you and a friend 
were in an area that had been designated it would 
be down to the individual officer to decide whether 
the dispersal power should be exercised. The 
provision gives the police the ability to use the 
power as a positive step. It can be used to change 
antisocial behaviour into better behaviour. 

12:00 
Angela Yih: Our main fear would be where the 

group would go. Would a different area have to be 
designated every so often? Would the police view 
it as feasible or practical to use the power at all? 
There needs to be more discussion about the 
power. 

We want an assurance that areas will be 
designated for sound reasons. For instance, will 
an area be designated because it is in an estate 
where the community has reported persistent 
problems of antisocial behaviour and criminal 
activity, such as stealing cars and driving them 
around, or will it be designated because it is a 
certain area in a city where young people 
congregate and hang around looking rather 
awesome, and although they are not being a 
nuisance to anybody, some groups of people do 
not like the look of them? 

Patrick Harvie: The police will be required to 
demonstrate that there is a persistent problem in 
order to designate an area, but not to demonstrate 
particular forms of behaviour before dispersing 
people. Presence alone will be sufficient. It has 

been suggested that there should be a link 
between exercising the power and the availability 
of facilities or other provision. In other words, if 
you designate an area where people are not 
allowed to be, you have to demonstrate that there 
is somewhere where they are allowed to be and 
where they are welcome. How would that change 
the situation? 

Angela Yih: It will not change the situation until 
we address the fact that the facilities do not exist 
in the community in the first place. Until we 
address the lack of affordable and accessible 
leisure facilities, we cannot expect the police to 
solve the problems by moving people somewhere 
else. 

Patrick Harvie: What should those facilities be? 

Angela Yih: Are we talking about younger 
people? The focus seems to be on them. 

Patrick Harvie: Technically, I suppose we are 
talking about groups. The perception seems to be 
that young people are being tagged as the 
problem. 

Angela Yih: Younger people have reported to 
us that some areas have no youth clubs at all—I 
know that they are not necessarily always called 
youth clubs. In rural areas and smaller towns there 
are certain facilities for young people, but they 
have to travel long distances to them. It is the 
same issue for many older people: there is a lack 
of affordable and available transport and facilities 
to take them safely and securely to a place. 

Issues faced by younger people are the same as 
those faced by many older people. Day centres 
and recreational and leisure facilities are 
organised by people who structure them around 
what is easy to deliver at a specific time. They are 
not structured around what people themselves 
want, which is drop-in centres where they can go 
when they feel like it, not just between 6 and 7 on 
a Thursday or between 1 and 2 for bingo for older 
people. We have to ask groups, such as 
vulnerable older people and younger children in 
poorer areas, what they would like and what would 
work for them, and try to design facilities around 
that. 

The Convener: I will describe a circumstance 
where a dispersal power could be used and you 
can tell me whether it is reasonable.  

In a sheltered housing complex, 30 or 40 young 
people gather regularly. They are chapping on 
windows. Elderly people say that they are unable 
to sit in their living rooms; they are unwilling to go 
out to local clubs because they are afraid on the 
way home, as they have been harassed by young 
people hiding behind trees and jumping out on 
them. The young people are deliberately, not 
accidentally, scaring people. When the police are 
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called they come round and the group goes, but 
when the police go away they come back.  

In those circumstances, there is evidence that 
the behaviour is causing fear and alarm; there is 
evidence of vandalism, graffiti and smashed 
bottles, and evidence of people who are being 
frightened, but who are reluctant to give their 
names. Because of the consequences of such 
behaviour for the people in that sheltered housing 
complex, is it reasonable to have the power to tell 
those youngsters that that place is inappropriate 
as a gathering point and to move them on? 

Angela Yih: That seems reasonable on the face 
of it. However, before we reach that stage, we 
need to ask a million questions about what has 
been done to address the problem. For example, I 
would want the housing managers in the sheltered 
housing complex, the families of the children 
involved and so on to try to tackle the problem 
first. Moreover, do we simply move the youngsters 
on so that they can harass another group of 
people? 

The Convener: That is a separate issue. These 
measures would be taken because it had been 
demonstrated that the problem had reached a 
certain level of persistence over time and that 
young people were even travelling to that place to 
meet others from a wider area. For example, they 
would not be using the free swimming facilities 
down the road, but would choose instead to gather 
in that area. In those circumstances, is it 
understandable or reasonable for such a power at 
least to be considered? 

Angela Yih: Yes, it should be considered, 
particularly if the older people suggested it. 

The Convener: And on a balance of needs, it 
would then be reasonable to enforce that power. 
In other words, the needs and rights of youngsters 
to gather in a certain place would have to be 
balanced against the needs and rights of people to 
be able to sit in their living rooms or to go out to a 
club and come back home. 

Angela Yih: Is there any evidence of groups of 
30 or 40 young people harassing someone in a 
sheltered housing complex? I have certainly had 
inquiries about people being intimidated by smaller 
groups of children. 

The Convener: Why do you think that someone 
would advocate a policy to meet a need that has 
never been articulated? Why would anyone 
propose a power in a bill to address the scenario 
that I have just described if it were only a figment 
of someone’s imagination? 

Angela Yih: Oh, no. I am not suggesting that it 
is a figment of someone’s imagination; it is just 
that you have described a very extreme scenario. 
As I said, I have evidence of incidents involving a 

lower level of annoyance. For example, younger 
children might be disrupting older people’s peace 
of mind by playing and making noise. To deal with 
such situations, we need to bring in social 
measures and housing management skills. 

I presume that, given the scenario that you have 
described, your constituents—or a councillor’s 
constituents—have come and asked for some kind 
of protection or for something else to be done to 
deal with the problem. As a result, the Executive 
has included such a provision in the bill. However, 
I am concerned about what we are doing to 
address the causes of such behaviour and where 
the youngsters go once they are moved on. 

The Convener: Well, a free swimming class 
might be a reasonable start. 

If I or anyone else could give your organisation 
compelling evidence that this problem exists, 
would you accept that the power to disperse would 
be one of a range of reasonable measures that 
could be applied in relation to the limited 
circumstances outlined in the bill? 

Angela Yih: Yes, if we had found no other way 
of addressing the fears of bullied and harassed 
older people. It would seem to be a last resort. 

The Convener: But it would be a reasonable 
last resort. 

Angela Yih: With such a measure, we would be 
designating no-go areas for groups. That might 
temporarily solve the problem in one area. 
However, I cannot say that Age Concern Scotland 
has a strong view that the measure should not be 
introduced. It would seem to be reasonable if we 
had tried everything else. 

The Convener: But it would happen in the 
context of other measures. After all, the police 
would not just go and tell youngsters that they 
could not be in a certain area without reflecting on 
the broader picture and where they might disperse 
to. 

So it is reasonable to say that, where a group 
continues to gather and scare people—not 
accidentally, but because noising them up by 
tapping on their windows and so on is part of the 
evening’s sport—such behaviour creates public 
disorder and genuine fear and that the way of 
managing the situation is to disperse the 
youngsters and tell them that they cannot come 
back. 

Angela Yih: Yes, if no other measures are 
available, but I would have thought that the police 
would already have powers to deal with such a 
situation, although I do not want— 

The Convener: I would have thought that too, 
but it is my experience that they have not. 
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Cathie Craigie: I will give you an example, 
Angela, although the bill is too late to deal with the 
situation, because it has resolved itself. In my 
constituency, a set of steps leads from a public 
footpath to a sheltered housing complex. For 
about two and a half years, the elderly people and 
the warden were annoyed and harassed by young 
people congregating at those steps every night. 
They were annoyed by the noise and had to get 
up in the morning and clean the steps of litter and 
broken glass. The police were involved: when they 
came, the young people would go away but would 
come back when the police left, and it is not 
possible to instruct a police officer to sit on the 
stairs all night. The local councillor also got 
involved, went out and spoke to the young people 
and got the community education department 
involved. Youth workers went out and tried to 
encourage the young people to come to the 
community education centre, which had a youth 
club two nights a week and the opportunity to play 
badminton and five-a-side football at other times. 
That centre was the same distance from where the 
problem occurred as we are from Edinburgh city 
chambers. 

If the police had had powers to designate that 
area as one in which those young people could 
not gather, that would have helped. The only thing 
that stopped the behaviour was the young people 
reaching the age at which they did not want to 
hang about any longer—the ringleaders got older. 
The young people did not want to engage with any 
of the community education officers or youth 
workers; they wanted to sit there on their own and 
cause annoyance. People in that community in my 
constituency were suffering a lot, and the police 
did not have the powers to change that. I give you 
that as an example of when the power of dispersal 
could have been useful, because you asked for 
one. 

Angela Yih: Yes, and I can see why the older 
people would have been relieved by and 
welcomed the power. However, as an individual, I 
would have wondered what would happen next 
and where the young people would go, although 
the problem might have been solved for one group 
in society. The issues in that situation are to do 
with young people’s lack of understanding of the 
issues that affect older people, who are vulnerable 
and need peace and quiet. I accept that, in such a 
situation, the power of dispersal would be used as 
a last resort and that everything else would have 
been tried. 

The Convener: Do you have evidence of the 
situation that I described, which is not one of a 
lack of understanding about older people’s needs 
for peace and quiet, but a more deliberate strategy 
than that? I cannot think of any young person 
whom I know who does not work out that, if they 
chap somebody’s door or window, ring their bell or 

buzz their buzzer at 10 o’clock or 11 o’clock at 
night, they get a reaction. I can almost more easily 
understand somebody breaking into somebody’s 
house and stealing something because they 
desperately need the money as they have a drugs 
problem, but I do not understand why young 
people chap somebody’s door at 10 o’clock. I think 
that most young people who do that do it to get a 
deliberate response. It is not that they do not 
understand that elderly people do not like their 
window being chapped at 10 o’clock—they 
certainly understand that—but the sport has 
become getting a reaction to it. Do you have 
examples of people talking about that kind of 
experience? 

Angela Yih: Yes, we have had complaints from 
people about unruly children running into their 
gardens and messing them up or, as you said, 
ringing the bell and harassing older people just 
because they are older people, which definitely 
happens. As I said, we have an elder abuse 
project, and we get lots of inquiries about that sort 
of antisocial behaviour, as well as the other sorts 
of elder abuse crime, financial abuse and neglect. 
I am not saying that all problems that younger 
children cause are down to a lack of 
understanding, but they often are, and 
intergenerational work is important. 

The Convener: I am interested in your 
conference. How many people were at it and were 
they drawn from throughout Scotland? 

Angela Yih: There were about six older people 
and 12 younger people and we mixed the groups 
up. 

The Convener: Where were those people 
drawn from? 

Angela Yih: They were drawn from rural areas 
and cities. 

The Convener: Did your organisation identify 
the people, or did they identify themselves? 

Angela Yih: We wrote to our individual 
members, rather than to our groups. Many of our 
groups, which are totally independent from us 
although they use our name, had already 
responded to the consultation. We wrote to 
individual members to allow them to speak for 
themselves. 

12:15 
Scott Barrie: Does Age Concern Scotland have 

any views on part 9 of the bill, on parenting 
orders? Your submission states that the older 
people who attended your consultation event felt 
that, in general, parents should be held more 
accountable for their children’s actions. Do you 
have any views on the specific proposal in the bill? 
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Angela Yih: The older people to whom we 
spoke identified lack of parental control as a 
serious problem. I am not familiar with the present 
system of dealing with families, but there will be 
extreme cases in which parents simply cannot 
cope with their children and need support. The bill 
slightly amends the proposal that went out for 
consultation, in that parenting orders will be used 
only if parents refuse to accept support that is 
offered to them, which is more sensible than the 
original proposal. 

The consensus is that the measure seems 
sensible; it is what older people want. The 
reservations are about the range of support 
measures that exist to help parents who cannot 
look after their children but who do not want their 
children to be taken into care. 

Scott Barrie: One of the grounds of referral to a 
children’s hearing is that the child is beyond 
parental control. In fact, that ground has existed 
since the system was established. Parenting 
orders are aimed at the minority of parents who 
are unwilling to accept the support and advice that 
are offered to them. With the previous witness, we 
explored the issue of the range of services that 
should be made available before such an order is 
sought. However, for the minority of parents who 
have not accepted advice and help, the parenting 
order will put responsibility where it is due, rather 
than place a supervision requirement on the child, 
which is the only alternative that hearings have at 
present. You seemed to say that Age Concern 
Scotland sees merit in the measure and supports 
its use in those circumstances. 

Angela Yih: We support it as long as proper 
measures are put in place to deal with situations in 
which parents breach an order. What will happen 
then? The worry is that we may criminalise 
parents. 

Elaine Smith: I assume, although I am not 100 
per cent sure, that parenting orders will apply to 
people who have guardianship of children. For 
example, research last year highlighted that 
around 50,000 children in Scotland—I cannot be 
sure of the exact figure—are looked after by 
people such as grandparents because of social 
problems in the family or for other reasons. Have 
your members considered the point that parenting 
orders may be given to older people who are 
guardians, such as grandparents? Anecdotally, 
many older people have a suspicion of what they 
see as social services. For example, they may not 
claim benefits that they are due because they do 
not want to be seen to be dependent on those 
services. Older people who are not a child’s 
parents might end up being fined. 

On the same theme, the Executive’s proposal 
for ASBOs for under-16-year-olds, which Mary 
Scanlon mentioned earlier, will be linked to 

provisions in the Housing (Scotland) Act 2001. 
Where an ASBO is granted, a social landlord can 
convert the tenancy to a short Scottish secure 
tenancy. That may also affect old people and 
grandparents who are looking after children. Have 
your members considered those circumstances? 

Angela Yih: They have not said that they have. 
The scenario that you portray is frightening, but we 
need assurances that there is support for people 
who are in difficulties. It would be dreadful if 
grandparents or older people were criminalised in 
some way because they were unable to cope with 
children who exhibit problem behaviour. It is 
because of the lack of resources in social work 
departments, and even in educational psychology 
in schools, and because of the low number of 
social workers who are able to monitor what is 
happening in society that we might face those 
extreme scenarios. That is not why the bill was 
introduced. 

The Convener: Would you accept parenting 
orders if they did not punish parents for being 
unable to get their youngster to school, but 
addressed their reluctance to engage in the 
process of supporting their child in going to 
school? An area social worker told me that he 
could see the argument for what he called a “huv-
tae” case, which would get someone into the room 
to start talking, rather than have them not respond 
at all. Parenting orders would not necessarily be 
simply punitive; they could make people support 
their children and accept their responsibilities, 
rather than jump in saying, “This is your fault and 
we’re going to punish you,” which is what some 
provisions in the system do at the moment. The 
attendance system can be highly punitive because 
it merely makes the connection between the 
person and the truancy. A parenting order is about 
trying to get people to co-operate. If that were the 
way in which the orders were presented, would 
you find that reasonable? 

Angela Yih: That sounds reasonable to me. I 
assume that older people would also see it as 
reasonable. However, it will be interesting to wait 
for the results of the pilot projects. 

Campbell Martin: My question is about the bill’s 
proposals for extending electronic tagging to 
people under 16. From experience, would older 
people believe that that is a valid sanction? Do 
they believe that it would benefit society and the 
individuals who might be tagged? 

Angela Yih: That proposal seems to be quite 
extreme; most people to whom we spoke think 
that electronic tagging is extreme. I do not know 
enough about the subject to comment in detail, but 
when we spoke to older people, concerns were 
expressed. 

There is sometimes confusion among the public 
about what the children’s hearings system is for 
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and about the circumstances in which secure 
accommodation is used. Concerns were 
expressed about how some younger people are 
sent to the hearings system or even, in extreme 
cases, placed in secure accommodation for their 
own safety. Fears were raised about such 
measures dealing with the problem without 
considering the more serious aspects of cases or 
the root causes of children’s behaviour. Younger 
people thought that the extension of tagging would 
be of no real value because leaders in gangs that 
display antisocial behaviour would see tags as 
badges that they could boast about. 

Tagging is not a subject on which my 
organisation would want to say more. In our 
response, we said simply that we think that 
tagging is a rather extreme measure. We would 
like to consider all the other ways of addressing 
problem children and to facilitate that process 
better. 

Cathie Craigie: I do not recall reading that in 
your submission. Did you say that to us or to the 
Executive? 

Angela Yih: We put that in our response to the 
Executive’s original consultation. 

Elaine Smith: Stewart Stevenson mentioned 
problems with definitions in relation to the 
dispersal of groups from a place that had been 
made a no-go area. You asked about that earlier. 
Do you have concerns that intent will not be taken 
into account? For example, let us consider the 
scenario of a post office that is next to an off-
licence that has been deemed a no-go area for 
groups because large groups have caused 
problems by gathering there. The bill does not say 
whether the groups that may be dispersed are 
groups of youngsters or groups of older people. 
This may be a theoretical example, but I cite it 
because it brings us back to the issue of intent. 
Could a younger person decide that a group of 
older people who were gathered there was 
causing, or was likely to cause, nuisance or 
annoyance? The younger person might do that 
just to noise them up. 

Intent is not taken into account in the definition 
in the bill. Is that an issue, given your earlier 
question about whether a group could mean you 
and a friend? Obviously, any change to the law or 
any new law that is introduced must be precise as 
to what it means. Do you have any concerns about 
that? Also, do your members have concerns about 
an area being stigmatised if it has been 
designated as a no-go area for people gathering? 

Angela Yih: You raise an interesting point. 
Legislation must be precise. The Executive’s 
policy memorandum is clear about why the 
measures have been introduced, about how they 
will be used and about what mechanisms are 

expected to be used, but once the legislation is in 
place, those powers may be abused. We need to 
be careful about that when we introduce 
legislation. 

I can think of many older people who are very 
politically active and who could cause a real 
nuisance as a group. I would not like them to be 
told that an area was a no-go area because they 
were causing a nuisance. 

Elaine Smith: Finally, your written submission 
mentions the meeting between older people and 
younger people. Could a number of the issues 
perhaps be resolved by meetings and discussion 
to promote understanding and mutual respect? 

Angela Yih: As I said at the beginning, a bill that 
has been introduced to deal with antisocial 
behaviour must deal with a vast range of issues. 
On the one hand, some of our suggestions would 
work for low-level antisocial behaviour and 
indifference or neglect. On the other hand, the bill 
has been introduced to target the much more 
serious problems that Johann Lamont mentioned. 
That may be where the Executive and the legal 
team need to look quite carefully at what will go 
into the final bill. Those two areas could easily 
become confused. 

The Convener: I want to pick up the point about 
persistent problems. If a group was persistently 
drinking in the street, smashing bottles, swearing, 
intimidating people as they went past and 
threatening youngsters who were trying to go 
about their business, it would be reasonable in 
such circumstances to challenge that behaviour. 
The dispersal measures would be taken because 
the behaviour was persistent and extremely 
difficult. They would not be used simply because 
someone was a kind of awkward cuss, as you 
have characterised the issue. 

Has your organisation received evidence, such 
as we received when we went out to meet 
communities, to the effect that no-go areas 
already exist in our communities? Are there 
shopping areas that older people and younger 
people are unable to use because the areas have, 
in effect, been taken over? Far from addressing 
the problem, leaving such an area as it is would 
end with that area being stigmatised. Such a 
situation was described to us in one area that we 
visited in Glasgow; we were told that we had no 
idea what it feels like to have fought for a house in 
an area where you wanted to stay only to find that 
all you want to do now is to get out. That is the 
impact of not doing anything about communities in 
which no-go areas have been created. 

Angela Yih: I accept your point entirely. 
Perhaps I have not been strong enough in 
agreeing that that sort of behaviour is a dreadful 
indictment of our society. Older people suffer 
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Angela Yih: The issue is a serious housing 
management issue, as well as a police issue. 

disproportionately from being unable to move to 
areas where they would like to be and where they 
feel safe. The Convener: Unless there are any final 

questions, I thank Angela Yih—she almost looks 
as if she is in the spotlight because of the way in 
which the sun is shining. I appreciate that giving 
evidence is always slightly more difficult when one 
is alone before the committee, but we appreciate 
the time that you have taken. If you want to 
develop any issues further with us, we would be 
delighted to hear from you. 

Our comments are more about all the different 
issues that need to be addressed, such as the lack 
of affordable housing, the lack of housing choice 
and the lack of pleasant environmental facilities in 
some areas of Scotland. I absolutely agree that we 
need to deal with antisocial behaviour, but we are 
a little concerned that the Executive sees the bill 
as the way in which to deal with it; many other 
matters need to be addressed. 

The Convener: What the people whom I 
mentioned identified was that they had chosen to 
live in their community, but that that choice had 
been destroyed by the community’s inability to 
address the problems that made it more 
vulnerable than it had previously been. The 
problem was not that there were no houses 
elsewhere to which those people could go, but that 
the area in which they had chosen to stay had 
been affected by those problems. 

12:31 
Meeting continued in private until 12:55. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM NATIONAL AUTISTIC SOCIETY SCOTLAND 

Re:  Follow-up evidence from The National Autistic Society Scotland 

Please find enclosed case studies of people with autistic spectrum disorders who have been 
subject to measures under existing criminal justice legislation and other legislation, as requested by 
the Communities Committee on 14 January 2004. 
 
Some Committee members also requested clarity on a few points I made when giving oral 
evidence to the Committee.  With regard to the case study on a mother of a toddler with autism 
being evicted from her home because the neighbours complained about the noise the child was 
making, this was taken from a press release by Shelter Scotland.  As a result, I am unable to 
inform the Committee as to which local authority the mother resided in. 
 
With regard to the English case study on the ASBO served on the parent’s of a child with autism for 
making too much noise when trampolining, I have investigated the case further and it was the child 
who was served the ASBO and not the parents.  The local authority that applied for the ASBO was 
aware that the child had autism when it made the application.  Under the Crime and Disorder Act 
1998, in England and Wales, an ASBO can be made against anyone aged 10 or over who has 
‘acted in an anti-social manner and where an order is needed to protect people from further anti-
social acts’. 
 
If you would like further information, please don’t hesitate to contact me. 
 
Robert McKay 
National Co-ordinator – Scotland 
National Autistic Society Scotland 
28th January 2004  
 
The National Autistic Society Scotland is one of the leading charities for people with autistic 
spectrum disorders.  It has a membership of over 1,000 and a network of 9 parent-led branches 
across Scotland.  The National Autistic Society Scotland is part of a UK-wide organisation, the 
National Autistic Society (NAS).  The NAS is in a unique position to comment on issues affecting 
people with autistic spectrum disorders because it has offices in all 3 nations of Great Britain. The 
NAS has a membership of over 12,000, a network of 57 branches, and 60 affiliated organisations in 
the autism field. The NAS exists to champion the rights and interests of all people with autism and 
to ensure that they and their families receive quality services, appropriate to their needs. There are 
approximately 520,000 people with autistic spectrum disorders in the UK. 
 
Scottish Examples: 

Children’s Hearings 
A parent who contacted the NAS said her 10-year old son was appearing before a Children’s 
Panel. Although the social work department was aware that the boy had autism, no arrangements 
were put in place to account for this.  The boy found the whole experience very distressing, 
especially being in a room with lots of people.  When asked questions by Panel members, the boy 
would nod.  However, when his mother asked him afterwards if he understood what the Panel 
members were asking him, he said ‘No’.  
 
Children’s Hearings 
Callum*, a 13-year old with Asperger Syndrome was not attending school due to bullying and other 
difficulties related to social skills.  Callum had become reclusive and withdrew himself from society 
resulting in extreme obsessive-compulsive disorder.  The education authority became involved and 
the case was referred to the Children’s Hearings. 
 
Callum’s parents got in touch with the Scottish Society for Autism and a SSA autism advisor 
attended the Hearing.  The autism advisor suggested that there should be an assessment of 
Callum’s autism needs and this was granted.  However, at the next Hearing the police were 
present in the building as a precaution due to Callum’s violent behaviour.   
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Despite calls for more appropriate provision such as a service where his autism would be 
understood, the Children’s Panel decided to send Callum to a secure unit and the police were on 
hand to escort him from the building. 
 
Callum was extremely upset to the point that he refused to get inside the police car. 
The autism advisor informed the policemen on the best way to handle the situation as the 
policemen involved had no knowledge of autism.  This resulted in Callum going to the secure unit 
in the autism advisor’s car, escorted by the police. 
 
The case went to court where it was decided that Callum should return to the family home with 
support from the SSA and he was also given a more appropriate placement to finish his education.  
Without the advice and support the family got from the autism advisor, the outcome could have 
been very different. 
 
*  Not his real name 
 
Stealing videos 
One child who has an obsession with videos would break and enter neighbour’s homes to take 
videos without realising the implications of his actions.  Luckily for this child, the neighbours know 
about his autism and understand his actions.  However, for some children with autism who have 
obsessions about particular things, their neighbours may not be so understanding. 
 
People with autistic spectrum disorders as victims of anti-social behaviour 
Matthew* has an autistic spectrum disorder.  He has been living independently for the last 10 
years.  His family had great difficulty in understanding his condition and they no longer get on.   
 
Matthew was involved in a local community project aimed at improving the relationship between 
different ethnic groups in the area.  Some local residents would shout abuse at Matthew and graffiti 
was daubed on his house.  The police were called but no further action was taken.  Since this 
incident, the abuse has continued.  More recently, Matthew has been physically attacked within his 
own home and was hospitalised.   
 
Matthew finds it difficult to co-ordinate information from different people, therefore it is difficult for 
him to pursue complaints with the police and the local authority.  He has no one to support him in 
pursuing complaints or find information that may help him.  Matthew is becoming increasingly 
frustrated by his situation and still feels at risk of verbal and physical attacks. 
 
*Not his real name 
 
Housing 
In Contact A Family’s written submission to the Communities Committee on the Anti-social 
Behaviour (Scotland) Bill, they gave the example of a parent who contacted them about her son 
with autism.  She said her son makes a lot of noise, but this is because he has to share a room 
with his brothers and they can wind him up sometimes.  The council won’t move the family or build 
another room on to the property.  She believes that if he had his own room, he would be much 
quieter.  Contact A Family say that many families have to wait weeks, months or years for essential 
adaptations or transfers to more appropriate property; many more families are refused help or are 
asked to pay a large contribution they cannot afford. 
 
Housing 
A press release from Shelter Scotland on anti-social behaviour331 gave the example of a woman 
who contacted them following a bid to evict her from her home.  Her neighbours in the flat below 
made complaints to the council.  She is a single mother of an autistic toddler who made a lot of 
noise running around their small flat and it was this noise that the neighbours were complaining 
about.  The council refused to transfer her to another property because she has some rent arrears 
and they also stopped her housing benefit because a neighbour said she wasn’t using the flat as a 

                                            
331 ‘Scottish Executive Urged to Reject Westminster Plans for Anti-Social Tenants’, 12th August 
2003, http://www.shelterscotland.org.uk/news.asp?offset=5&newsid=107  
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main address.  She was in fact trying to live as quietly as possible and keep her child out of the flat 
for long periods to stop disturbing the neighbours. 
 
Education 
A young boy with Asperger Syndrome was given his diagnosis when he was in his 2nd year of 
primary school.  When his father contacted the school to let them know, the head teacher said ‘he 
wouldn’t be allowed to get away with anything’.  No strategy for including someone with complex 
needs was devised by the school.  He is often bullied and comes home from school with black eyes 
or covered in bruises.   
 
On one occasion, he was excluded from school, but the head teacher never explained to him what 
was happening – his father had to explain it all to him when he got home.  The reason for the 
exclusion was that he was tied up with skipping ropes by six of his classmates and they all jumped 
on him.  The boy, who is an asthmatic, could not breathe.  He somehow managed to throw his 
assailants off and in anger was flailing his arms (which may be partly to do with the fact he was 
finding it difficult to breathe).  The school said the incident was a game which went wrong and the 
boy only had himself to blame.  The only individual disciplined was the boy.  The strategy mapped 
out for the boy’s return to school stated that he could only be re-admitted if he was separated from 
other children at playtime. 
 
Examples from England: 

Trampoline 
An anonymous call was made to the NAS’ helpline by the parent of a 13 year-old boy with autism.  
The boy was served with an ASBO after neighbours complained about the noise the boy was 
making when jumping on his trampoline. (Trampolining has been found to be therapeutic for people 
with autism.  The local authority was aware that the boy had autism when it applied for an ASBO. 
 
Prison:  
Call from a head teacher to Lord Clement-Jones about a sixth form student with Asperger 
Syndrome who was kept in a cell overnight.  The policemen who came across him felt that the 
young man was showing disrespect by refusing to make eye contact with them.   Due to 
impairments in social interaction, many people with autistic spectrum disorders do not understand 
the social norms that the rest of society follow such as smiling, using hand gestures when talking to 
people, or making eye contact when talking to people or being talked to.   
 
Secure accommodation 
A move to secure accommodation represents change and upheaval for a child or young person 
with autism or Asperger Syndrome and can cause great distress and anxiety.  A teenager with 
autism but with a mental age of 4-years old who was sent to prison could not understand what was 
happening to her and subsequently became aggressive. 
 
Housing 
Oral evidence, 7 January 2004, Jennifer Turpie (Children in Scotland) said that she is aware of an 
e.g. in England where a child with autism was making so much noise, knocking the walls, etc., that 
the neighbours complained and an ASBO was applied for.  This child’s behaviour would constitute 
ASB, but if the case had to go to the sheriff, it would cause distress to the parent who would 
already be suffering distress in raising a child with a disability. 
 
Article in The Guardian332 -  
The article was about a mother and son evicted from their home and served with an ASBO 
because of the son's bad behaviour.  The boy had a diagnosis of ADHD which is often considered 
to be a condition related to autism.  The NAS contacted the Home Office about this and an official 
said that those issuing ASBOs have guidance as to the appropriate procedures to be followed 
(http://www.crimereduction.gov.uk/asbos9.htm).  However, this guidance does not mention 
specific procedures relating to people with disabilities.  
 

                                            
332 Seenan, G, ‘Bailiffs are here and I'm at the end of my tether’, The Guardian, 18th November 2003, 
http://www.guardian.co.uk/guardianpolitics/story/0,3605,1087400,00.html  
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21 January 2004 (3rd meeting, Session 2 (2004)) 
 

WRITTEN EVIDENCE FROM SCOTTISH POLICE FEDERATION (SPF) 

Anti-social Behaviour 

Thank you for the opportunity to submit evidence on behalf of the Scottish Police Federation (SPF) 
to your Committee on the above subject.  As you may know, I gave verbal evidence to the Justice 2 
Committee on 6th January 2004. That verbal evidence, our written response to the consultation 
exercise and this letter was prepared following a full consultation exercise with our members.  We 
represent over 15,000 police officers from the ranks of constable to chief inspector. 
 
The SPF agrees with Scottish Ministers that there is a need to tackle anti-social behaviour and that 
a number of proposals in the Bill would assist towards that aim. The SPF supports or takes no 
issue with Parts 1, 2, 4, 5, 6, 7, 8, 9, 10, 11, 12 and 13 of the Bill.  We do not support Part 3 – 
Dispersal of Groups.  
 
Essentially, SPF believes the police do not need new powers to tackle unruly groups, rather, we 
need more officers to use existing powers.  In 1997 there were 15,050 police officers in Scotland.  
Between 1997 and 1999, that number fell to 14,676, a drop of 374.  Figures from the Scottish 
Executive received this week for September 2003 show the number of full-time officers as 15,138 
and part-time officers as 374, resulting in a whole time equivalent figure of 15,385.  When the 100 
extra officers for the Scottish Drugs Enforcement Agency is deducted, this leaves a total increase 
for all 8 Forces of 235 (or 1.56 %) in six years.  When the extra duties taken on by the police in that 
time are taken into account (including ECHR; Macpherson Report; Asylum seekers; Sex Offenders 
Act; terrorism; family liaison) it should be clear why the SPF believes that more officers are 
required.  
 
SPF’s principal concern is Section 20 and 21 of the Bill on Ministerial Guidance and Direction.  I do 
not think we can over emphasise how important these parts of the Bill are.  The chief constable 
alone has responsibility for operational policing decisions.  That has been the case and should 
unequivocally remain the case.  In particular, Section 21 of the Bill would shatter that principle and 
the Scottish Police Federation feels very strongly about it.  Public confidence and support, the 
foundation on which policing by consent exists, is heavily rooted in the fact that policing decisions 
are taken for policing, not political, reasons.  Any inference that policing decisions have been taken 
for political reasons would threaten that confidence and support. 
 
SPF acknowledges that policing has to be subordinate to the influence, direction and control of a 
democratic state.  This is the case in Scotland.  Scottish Ministers provide an ever-increasing range 
of central resources.  They have a wide range of positive directive controls but the point is, for very 
good reasons, these powers and responsibilities do not extend to operational decision making.  
The operational independence of chief constables is central to the rule of law and ensures that no 
politician can ever use the police for political ends. 
 
In relation to dispersal  the Bill proposes a complex process of evidence gathering; reporting and 
consultation; publicising and advertising, before authorisation. There would be a requirement to 
note statements from witnesses who had been alarmed or distressed by the behaviour or actions of 
groups to establish that the antisocial behaviour was significant and persistent. Decisions would 
need to be made about the parameters of the relevant locality, the specified period and / or the 
particular times within a specified period.  All of this would then have to be reported in writing and 
submitted to the local authority for consultation.  After that, the senior police officer giving the 
authorisation then has to publish it in a newspaper and then display the notice in conspicuous 
places within the relevant locality. 
 
The SPF believes the process would run the risk of stigmatising particular areas and the well-
behaved people who live there.  It would also run the risk of attracting undesirable people who 
would be attracted by the possibility of being chased by the police and therefore could be counter-
productive.   
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The SPF consulted widely among police officers who have an operational role and they were 
convinced that we did not need additional powers to disperse groups.  Rather, like many other 
people, they believe the answer to unruly behaviour in our communities is to have more police 
officers on our streets.  They believed that sufficient powers already exist and if there were enough 
police officers to use them, the problems would be fewer, and those there were would be better 
dealt with.  The Civic Government (Scotland) Act 1982, which contains at least two relevant 
offences, and the common law offences of ‘Breach of the Peace’, ‘Disorderly Conduct’, ‘Conduct 
calculated to provoke a breach of the peace’, ‘Causing alarm and annoyance’ and ‘Mobbing and 
rioting’ and their associated police powers are, in the SPF’s view, adequate and satisfactory. 
 
The SPF view is that the new power to disperse would make little or no discernible difference.  We 
cannot think of a set of circumstances when the existing powers would be insufficient.  Nor can we 
think of a set of circumstances when the new powers would be more appropriate, efficient or 
effective, than those already available. 
 
SPF feels the new powers would raise public expectations that the police could always deal with 
unruly crowds immediately and effectively and increase complaints from the public relative to 
unsatisfactory or over-zealous police action.  Our clear view is that to deal with antisocial behaviour 
on our streets, we need to get more police officers on the street, build better and closer 
relationships with the public and re-establish respect for authority.  Police action should not be 
confined to arrests and reports to the reporter or the court.  Of course that is often necessary, but 
with the time and resources we could re-develop street level contact, build relationships and trust 
and re-establish respect for authority. In the communities where we do have beat police officers 
this is exactly what happens and all of our communities deserve this.  
 
In conclusion, our clear view is that we do not require new dispersal powers, simply more officers 
to apply current powers. 
 
Douglas J. Keil, QPM 
General Secretary 
Scottish Police Federation 
14 January 2004 
 

WRITTEN EVIDENCE FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND 
(ACPOS) 

The Association of Chief Police Officers in Scotland (ACPOS) welcomes the measures to tackle 
antisocial behaviour proposed in the Bill. ACPOS recognises the real concerns in communities as a 
result of antisocial behaviour. It is frequently perceived that there is a lack of effective and robust 
responses to antisocial behaviour, especially when committed by persistent offenders. Often what 
may be seen as low levels of criminal behaviour has a disproportionately high impact on 
communities in general and victims in particular. 
 
The key to success lies in the preparation, publication and implementation of an antisocial 
behaviour strategy. This will be the responsibility of the local authority in collaboration with the chief 
constable. ACPOS welcomes this recognition that the solution to antisocial behaviour problems lies 
in addressing the causes and not merely dealing with the symptoms. It recognises that while 
enforcement has an important part to play, enforcement alone will not solve otherwise complex 
social problems, often involving the misuse of alcohol and drugs, and mental health problems. 
ACPOS would have preferred to have seen a responsibility on wider Community Planning partners 
than just the local authority and chief constable, but hopes that they will be involved in practice. 
 
In general, ACPOS welcomes the additional measures included in the Bill and recognises the value 
of a variety of responses to antisocial behaviour ranging from prevention to enforcement. In 
particular it is possible to think of situations where antisocial behaviour orders, closure of premises 
notices and parenting orders would be appropriate and useful. The introduction of fixed penalty 
notices for a range of offences should reduce the bureaucracy associated with the completion of 
full Standard Prosecution Reports, thus achieving speedier and more effective justice. The 
prohibition on the sale of spray paint to under 16 year olds may assist in the prevention of crime. 
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However, there is one section in the Bill about which ACPOS has serious reservations. Section 21 
confers a power on Scottish Ministers to give directions to police officers in the exercise of powers 
in Part 3 (Dispersal of Groups). It is accepted that Scottish Ministers may wish to issue guidance, 
and this is provided for in Section 20. Chief Constables are operationally accountable for the 
exercise of powers by police officers; this should not be a matter for Ministers. 
 
In relation to the proposed power to disperse groups in designated areas, ACPOS considers that 
current police powers are adequate to deal with offences of causing alarm or distress and that the 
proposals would not be practical in addressing antisocial behaviour. 
 
Chief Constable David Strang  
ACPOS  
21 January 2004  
 

WRITTEN EVIDENCE FROM SHELTER SCOTLAND 

Shelter is pleased to provide written evidence to the Communities Committee on the Antisocial 
Behaviour (Scotland) Bill in advance of oral evidence on the 21st January.  As we stated in our 
response to the ‘Scottish Executive Strategy to Tackle Antisocial Behaviour’ launched in June 
2003, we believe that the government is right to prioritise this problem.  As a service provider, 
Shelter has first-hand experience of the impact of antisocial behaviour.  We take the issue seriously 
because we see its impact every day through our work.  We hope that this policy focus on the 
problem will lead to effective and sustainable solutions.  Our concerns about the bill concentrate on 
its potential effectiveness. 
 
Key points: 

Shelter is very concerned at the potential for an increase in homelessness as a result of the 
proposal to give local authorities the power to serve antisocial behaviour orders (ASBOs) on under-
16s.  If a young person is served with an ASBO, a provision in the Housing (Scotland) Act 2001 
gives a local authority a power to change their tenancy to a less secure one (i.e. one in which it is 
easier to evict from).  This could result in a whole family being evicted as a result of the behaviour 
of a dependent child.  This could undermine progressive government policies on homelessness, 
and implementation of the Homelessness etc. (Scotland) Act 2003.  Shelter proposes that ASBOs 
for under-16s are not linked to security of tenure, and are instead linked to support provision. 
 
The proposal to give police the power to close premises because of antisocial behaviour raises 
more questions than answers.  It is unclear how this section in the bill will work in practice.  We call 
for clarification on the application of closure orders from the Scottish ministers, which should be 
reflected in guidance, and for a commitment to rehouse every individual whose residential 
premises is served with a Closure Order.   
 
The bill aims to focus on private landlords who routinely ignore the antisocial behaviour of their 
tenants.  This is a legitimate area of concern.  However, on this point, Shelter believes that, while 
the bill goes some way to alleviate the problem, it does not go far enough.  In particular, it will not 
deliver its primary policy aim, which is to ensure that landlords engaged in bad practice respond to 
antisocial behaviour carried out by their tenants.  As an alternative, Shelter proposes the 
introduction of a mandatory certification scheme for the private rented sector in Scotland.  
 
Shelter calls on the Scottish Executive to detail the projects funded by Supporting People.  This is 
crucial if we are to judge whether the right type and amount of support is available to address 
behaviour problems.   
 
Shelter is concerned about the lack of clarity in the bill’s Financial Memorandum.  Shelter 
seeks detail from the Scottish Executive on how they intend to spend the money allocated for 
tackling antisocial behaviour. 
 
Shelter proposes a three-pronged alternative approach to tackling antisocial behaviour, which 
reflects our experience as a provider of support services to homeless people.  This approach 
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focuses on preventing conflict, actively working with people to change behaviour and 
specialist responses for the most persistent offenders.    
 
The use of legal measures to tackle antisocial behaviour 

In our response to the consultation ‘Putting Our Communities First: A Strategy to Tackle Antisocial 
Behaviour’ in June 2003, Shelter called for effective and lasting solutions to antisocial behaviour.  
Our concern was that making legal responses the central element of the strategy meant diverting 
attention from the need to develop sustainable practice-based solutions.  
 
The uncertainty around the level of funding available for non-legal measures to tackle the problem 
has convinced us that the government’s answer to antisocial behaviour lies solely in new laws. In 
our view, the government is attempting to solve a complex problem with blunt legal measures. This 
puts the development of a strategic approach at risk, and ignores the need to develop innovative 
practice-based solutions. 
 
ASBOs for under-16s 

Part 2 of the bill proposes giving local authorities the power to serve ASBOs on young people over 
the age of twelve.   
 
When anti-social behaviour orders were introduced under the Crime and Disorder Act 1998, 
Shelter supported them as a potentially constructive and effective approach to anti-social 
behaviour, especially if they were seen as an alternative to eviction, reducing the number of people 
who lose their home.  An ASBO impacts directly on the behaviour of the perpetrator, and not on 
other members of their household.  However when the Housing Bill was going through parliament 
in 2001, an amendment to the bill gave landlords the power to give a less secure tenancy to 
someone served with an ASBO.  Under this less secure tenancy, the landlord can evict the family 
without having to prove grounds to a sheriff.  This is a particular concern because it means that a 
family could have their tenancy converted to a SSST, whether or not the reasons for serving the 
ASBOs in first place were related to the tenancy.  This is illustrated by the following example. 
 
A thirteen-year-old boy is served with an ASBO for rowdy behaviour at the local shopping centre, 
which is half a mile away from his home. Even though that behaviour has little to do directly with 
the tenancy, the landlord can serve a notice on the household to convert the tenancy from a 
Scottish Secure Tenancy to a Short Scottish Secure Tenancy (SSST). The crucial difference with 
the latter is that the landlord can then evict the whole family at the end of a fixed period, without the 
need to show the Sheriff Court any breaches of tenancy conditions.  In effect, the ASBO is a way of 
fast-tracking evictions.  
 
Shelter does not support the existing link between ASBOs and security of tenure.  It means some 
ASBOs no longer impact solely on the behaviour of the offender; when ASBOs lead to the 
conversion of a tenancy, they can result in the whole household being punished for the behaviour 
of one member.  Shelter is very concerned about this provision for three reasons.   
 
There is a potential to make a family homeless on the basis of bad behaviour by a young person.  
Shelter does not believe that a child should have to pay for the antisocial behaviour of their brother 
or sister with their home.  This provision could increase homelessness among children in Scotland.  
It also makes it possible for a family to have a tenancy converted because of the behaviour of one 
member of the household, but actually being evicted for reasons other than antisocial behaviour.  
So for example, if a thirteen-year-old boy has an antisocial behaviour order served on him, the 
whole family could be given a less secure tenancy, and within six months be evicted for rent 
arrears.  The impact will be that people other than the perpetrator will suffer.   
 
This section of the bill signals a general change in the government’s approach to dealing with 
homelessness.  The work of the Homelessness Task Force was centred on the need to end 
homelessness, and end policies that cause homelessness.  Until now, the government has had a 
commendable approach to homelessness policy.  However, in its attempts to deal with the problem 
of antisocial behaviour, the government risks putting previous good work in jeopardy.   
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Thirdly, the link between ASBOs and tenure compounds the view in Scotland that it is social 
housing tenants alone who are responsible for antisocial behaviour.  Misplaced assumptions about 
the nature and causes of antisocial behaviour damage progressive policies.  It took many years to 
convince the Scottish Executive that the concept of the ‘deserving and undeserving poor’ should be 
removed from the homelessness legislation.  A similar change in mindset is required to convince 
people that the occurrence of antisocial behaviour depends on the person rather than the kind of 
housing tenure in which they live.  If the government accepts that, then they must accept that 
policies to tackle antisocial behaviour should work across tenures too.  A person who lives in 
council housing, and who is served with an antisocial behaviour order, is more likely to lose their 
tenancy than someone who is an owner occupier because the ASBO is linked to social tenancies 
under the law.  The law is harsher on those who live in social housing.  This is despite a quarterly 
report from West Lothian’s Neighbourhood Response Team that shows the majority of complaints 
regarding noise nuisance are against owner -occupiers.   
 
When the 2001 Act was being passed, the government responded to Shelter’s concerns by 
justifying the link between ASBOs and tenure as a way to help families in need of support (as 
support is provided with the short tenancy).   However, the provision is now being promoted in the 
government’s strategy as an easy way to deal with anti-social tenants.  We believe it signals to 
landlords that a more aggressive approach to eviction is justified.   
 
Shelter has been contacted by members of the legal profession who are worried about evicting 
people without giving grounds.  We are also concerned about a developing culture within some 
local authorities whereby ASBOs are viewed as a means to ensure an eviction, because of the link 
to tenure.  In other words, this policy is causing homelessness.   
 
An alternative approach to ASBOs for under-16s 

Shelter opposes giving ASBOs to under-16s on the grounds that the link between security of tenure 
could mean the behaviour of a child resulting in the homelessness of a whole family.  We would 
prefer that the 2001 Act be amended to decouple ASBOs from security of tenure: a compromise 
would be for ASBOs for under-16s to be exempt from the link to security of tenure.  These ASBOs 
should instead be linked to the provision of support.  Currently an individual only receives support 
with an ASBO when their   tenancy has already been converted.  We believe ASBOs for under-16s 
will be far more effective if they are automatically linked to the provision of support.   
 
In its ‘Strategy to Tackle Antisocial Behaviour’, the government recognised the need for linking 
support and ASBOs, and proposed that where an ASBO is made in relation to a person under-16, 
the court should consider imposing a support order in conjunction with the ASBO.  Shelter 
supported the principle of linking support and ASBOs.  In the bill, a power is placed on a sheriff to 
refer anyone under 16 in receipt of an ASBO to the Children’s Hearing System.  However, Shelter 
believes that placing support provision on a mandatory footing is a better alternative.  Linking 
ASBOs for under-16s with support would ensure that the young person receives support, thereby 
increasing the potential effectiveness of the ASBO. 
 
Closure Orders 

The section on Closure Orders raises more questions than it answers.  The intention is to provide 
the police and courts with powers to seal off premises swiftly where other measures to tackle 
antisocial behaviour have failed. It will ensure the closure of what the Explanatory Notes on the bill 
calls ‘crack dens’.  However, Shelter is concerned that closure orders can apply to residential as 
well as non-residential accommodation.  It could mean that an order can be served on someone’s 
home and access to this home can be denied. Denying access to someone’s home, means 
effectively making him or her homeless.   
 
According to the bill’s Explanatory Notes, a closure order can be authorised where there is 
‘reasonable grounds for believing that at any time during the immediately preceding three months a 
person has engaged in antisocial behaviour on the premises.’  Shelter is concerned that a closure 
order could be applied on the basis of one act of antisocial behaviour.  The bill does not mention a 
level of proof to be sought by the police.  Shelter is concerned that closure orders could therefore 
be applied inappropriately. 
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Shelter is very concerned about the potential impact of closure orders, not least because it’s 
unclear from the bill how these will work.  We accept that the primary intention is to give police 
powers to shut down ‘crack dens’.  However, we are concerned that whatever the policy intention, 
the reality is that the police are being given a free hand to close access to people’s homes.  Shelter 
therefore seeks clarification from the Scottish ministers about how, and in what circumstances, they 
intend closure orders to operate.  This should then be reflected in guidance.  A commitment is 
required from the Scottish Executive that any individuals whose residential premises are subject to 
a Closure Order will be rehoused.  In particular, the policy needs to ensure that the people who are 
not suspected of antisocial behaviour do not lose their home, without a clear right to be re-housed.    
The main intention here should be to balance the need to tackle antisocial behaviour without 
creating policies that could result in increased homelessness.   
 
Antisocial behaviour in the private sector 

Shelter is worried about the provisions related to private landlords for similar reasons.  The 
government intends this bill to provide ‘a means for ensuring that landlords take reasonable steps 
to manage or alleviate antisocial behaviour in relation to the properties they let.’  Shelter agrees 
with the sentiments.  Private landlords should take responsibility for the behaviour of their tenants.  
We believe that any law that tries to do this, however, should act as a tool to encourage a response 
from landlords.  Shelter has raised the issue of the weak bargaining power of tenants in the private 
sector in the context of the work of the Housing Improvement Task Force.  The government must 
protect private tenants to ensure that landlords do not evict them illegally.   
 
Shelter is convinced that Part 8 of the bill (registration areas) will be ineffective.  The bill will allow 
local authorities to designate specific areas where there are persistent problems of antisocial 
behaviour in private rented housing.  It will therefore be a criminal offence to knowingly let an 
unregistered property.  The policy here is absolutely correct; the intention being to create a system 
to hold landlords to account, to ensure that local authorities know who is letting in a particular area, 
and to ensure that the landlord can be contacted if required.  However, we are concerned that the 
bill will be ineffective in ensuring that all landlords are held to account, because of the implicit 
assumption in the bill that patterns of antisocial behaviour exist.  In reality, instances of antisocial 
behaviour are more unpredictable than this, so trying to decide which area merits ‘designated area 
status’ could be problematic.  Introducing a system whereby local authorities, can, if they wish, 
assign designated status to an area, could potentially be very difficult to administer.  Local 
authorities will have to decide the area boundaries, and implement the system themselves.  The 
rationale for the boundaries will be difficult to articulate and therefore open to constant challenge.  
 
We believe that a much simpler and more effective option, both for the government and for local 
authorities is to introduce a mandatory certification scheme for all private landlords in Scotland.   
 
Under a mandatory certification scheme, landlords would be required to register in order to trade.  
To be on this register, they would have to meet certain minimum physical standards.  This would 
mean that all landlords would therefore have to register their own contact details so that the local 
authority or police could contact them should their help be required in managing the behaviour of a 
tenant.  Proof of registration would be by way of a certificate.  Since all landlords must take part in 
the certification scheme in order to trade, it will hold landlords to account, but will take a huge 
administrative burden off local authorities. In addition, it will prevent a patchwork of varying local 
schemes, which is a risk associated with local authorities designating some areas and not others.  
If Shelter’s proposals for certification were to be introduced alongside the government’s proposals 
in Part 7 of the bill (Antisocial behaviour notices), we would ensure that all landlords will be held to 
account.  The ‘catch-all’ nature of certification would ensure that we have information on all 
landlords, with Section 7 would giving us the powers to take legal action against landlords’ poor 
management in dealing with antisocial behaviour. 
 
Shelter is pleased that the Executive has announced its intention to ‘explore the scope for a 
national registration scheme for all private landlords’333, and calls for the publication of a timescale 
for this consultation. 
 

                                            
333 Scottish Executive Press Release, 16th December 2003. 
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The role of support 

Shelter has consistently called for more recognition of the role of support in tackling antisocial 
behaviour.  It will not address all problems but it can often tackle difficulties at root and head off 
other problems before they become serious. In turn, this means that authorities can focus more 
attention on the smaller number of people who refuse to change behaviour.   
 
ASBOs for under-16s should be linked to support to ensure the overall effectiveness of ASBOs in 
responding to acts of antisocial behaviour, and preventing future instances.  Unfortunately, while 
Supporting People has funded a number of welcome new support projects, we are still in the dark 
as to the current provision of support services in Scotland.  The level of ambiguity around 
Supporting People has resulted in a general lack of knowledge about what support is available, and 
more importantly, what is not.  Shelter calls on the Scottish Executive to publish a profile of support 
projects and services.  If it did this we could start to make a judgement about where gaps in 
support lie. 
 
Implementing the bill 

Shelter has concerns about how the bill will be implemented.  The bill’s whole response to 
antisocial behaviour is dependent on good implementation on the ground.  However, there is a 
crisis in the number of social workers and support staff available.  More court time is needed to 
ensure that local authorities can take the legal action the government wants them to.  The bill’s 
Financial Memorandum was unable to provide a total figure for the number of people on whom the 
bill would impact.  This in turn will impact on the resources for implementation.  (Our written 
evidence to the Finance Committee on the bill is attached as Appendix One.) 
 
Ways forward 

Shelter proposes a three-pronged attack on antisocial behaviour. 
 
The first approach is to prevent conflict.  Noise nuisance is the single most common cause of 
complaints about antisocial behaviour.  Too many houses boast paper-thin walls, and modern 
sound equipment puts more pressure on these poor conditions than ever before.  What we need is 
a major programme of sound insulation to dramatically reduce the level of anti-social behaviour.   
Shelter has called on the government to bring forward a standard on noise insulation, as part of 
new housing standards, for this purpose. 
 
The second approach is to actively work with people to change behaviour.  This approach is much 
more challenging, but Shelter’s experience is that most people want to change: practitioners should 
be given the time, with people, to find the right kind of support.  However, a shortage of support 
workers means too much time is spent in crisis work.  The government should initiate a programme 
to encourage young people into careers in social work as has been done for nurses and teachers.     
 
The final approach is specialist effort.  If the first two policies succeed, specialist effort can be 
concentrated on the much smaller number of people determined to cause mayhem.  The powers 
that are needed already exist but they are not used effectively or efficiently.  Ironically, every time 
the government changes the law, it distracts police and housing officers away from getting on with 
the job.    Shelter believes there is a risk that new legislation will add to these pressures for those 
public servants trying to deal with the problem.  An increase in evictions due to measures in the bill 
will place increased pressure on housing officers to rehouse families.   
 
Shelter’s Families Projects, based in Edinburgh, Glasgow and South Lanarkshire work with 
homeless families to sustain tenancies.  This can often mean working with families to change their 
anti-social behaviour.  Support workers spend time with families to find the root causes of their 
behaviour.  They will look together at what needs to change to prevent a family’s behaviour.  They 
also examine families’ support needs and help families build confidence.  According to our project 
workers, the answers to a lot of anti-social behaviour lie in giving people the best opportunity to be 
a decent neighbour and to keep their home, to prevent anti-social behaviour occurring in the first 
place and to take innovative and lasting approaches when it does.  Shelter proposes a three-
pronged attack on anti-social behaviour.   
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Shelter’s approach to anti-social behaviour is based on our experience, and that of similar 
organisations.  It is supports effective solutions and making these widely available across Scotland.  
Alternatives coming from government – like making it easier to evict families may have some 
popular appeal.  But there is little evidence that they will be effective.   
 
Some of the people being targeted by this bill will be Shelter clients; the people who threaten and 
intimidate, who make others live in fear in their own homes.  We work with both victims and 
perpetrators of antisocial behaviour, because we don’t believe that abandoning people from the 
system by eviction actually works.  People who are evicted don’t simply disappear; they move to 
another area. So while one street breathes a sigh of relief to be rid of a bad neighbour, another 
faces the problems that neighbour brings with them.  Neither does eviction get to the root of the 
problem; it fails to deal with the causes of the behaviour; to guarantee a recurrence of the 
behaviour.  Many households evicted from the social rented sector have no option but to enter the 
private rented sector.  However, as the government acknowledges, the private rented sector 
contains a number of landlords that ignore antisocial tenants.  We are concerned that increased 
evictions from social housing will force more families into the private sector where their antisocial 
behaviour will never be tackled.   
 
It is our belief that while this bill will resolve some of the problems caused by antisocial behaviour; it 
won’t provide communities with the effective and lasting solutions they need; it will instead add to 
the legal powers available without necessarily ensuring that these powers will work, or whether 
they’re appropriate for dealing with the problem. 
 
On a positive note, the Scottish Executive and MSPs should be proud of what has been achieved 
in delivering laws that give everyone in Scotland the right to a home.  The Scottish Executive was a 
recent recipient of an international Housing Rights Award for the Homelessness Act.  The onus is 
now on MSPs to ensure their hard work is not put in jeopardy.  They must listen to service 
providers working on the ground, and come up with lasting and effective solutions that build on 
existing successes. 
 
Shelter Scotland 
January 2004 
 
Appendix One 

Shelter Scotland’s written evidence to the Finance Committee on the Antisocial Behaviour 
Bill 

This written evidence to the Finance Committee sets out Shelter Scotland’s concerns about the 
Financial Memorandum of the Antisocial Behaviour (Scotland) Bill.  Shelter supports the 
government’s starting point; that antisocial behaviour needs to be tackled for the sake of our 
communities.  Our concern about the bill is the potential for an increase in homelessness in 
Scotland, and the impact on service provision on the ground. 
 
Shelter echoes the concerns voiced by COSLA when giving oral evidence on the 9th December 
2003 regarding a general lack of clarity on how £65million set aside to tackle antisocial behaviour 
will be allocated.  The Financial Memorandum proposes that the bill will cost £35 million.  It leaves 
a remainder of £30million for non-legal remedies, though this may already have been allocated for 
Community-Based Initiatives, as announced last year.  If this is the case, there are no funds for 
taking forward other elements of the government’s strategy.  This would suggest that organisations 
like Shelter have been correct to voice our concerns that the government is only interested in legal 
responses to antisocial behaviour.  Given that antisocial behaviour is a flagship policy for this 
government, Shelter is disappointed at the lack of focus by the Scottish Executive on the resource 
dimension of implementation.  
 
In addition to the lack of clarity regarding levels of funding, we are also concerned that antisocial 
behaviour will only receive funding for the short term.  Parliament should seek a commitment from 
the Scottish Executive that funding for antisocial behaviour will continue at similar levels in future 
spending plans.  Anything less than this would suggest that the government takes a short-term 
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approach to the problem, rather than implementing sustainable solutions that Shelter believes is 
crucial to tackle antisocial behaviour.  Service providers will struggle to manage legal and non-legal 
initiatives to tackle antisocial behaviour if the lack of clarity about resources continues.  It will 
convince practitioners that the government is not providing long-term solutions will have a 
damaging impact on implementation of the bill and the government’s strategy. 
 
This lack of clarity extends to the area of support.  Many of the measures in the bill will require 
additional support for individuals.  Shelter believes that these solutions must be sustainable, so the 
provision of support can often be expensive over a long period of time.  Shelter has a support 
project in Edinburgh, Glasgow, South Lanarkshire and Dumfries and Galloway.  Each of our 
projects is working to capacity; such is the level of need for tenancy sustainment support in 
Scotland.  The current ambiguities around the level of funding being spent by each local authority 
on Supporting People hampers any attempts to gauge whether sufficient support is available in 
Scotland.  Insufficient support will put implementation of the bill at risk.  Shelter hopes that the 
Finance Committee will request information that clarifies current funding levels provided by 
Supporting People.  
 
Shelter has concerns regarding the potential of the bill to increase levels of homelessness in 
Scotland.  The bill proposes the extension of ASBOs to under-16s.  However, the Housing 
(Scotland) Act 2001, established a link between ASBOs and security of tenure.  Any individual who 
is served with an ASBO will in turn have their tenancy demoted to a less secure tenancy called the 
Short Scottish Secure Tenancy.  Under this tenancy, a landlord can evict a tenant without proving 
grounds to a sheriff.  Members of the legal profession have contacted Shelter on this issue.  They 
are concerned at the potential for local authorities to serve ASBOs more readily because it is easier 
to secure an eviction.  This is a serious concern, as any rise in evictions in Scotland will lead to 
increased homelessness.  This will in turn place greater financial demands on local authorities and 
other service providers.  The potential for increased homelessness is not recognised in the 
Financial Memorandum of the bill.  Shelter’s experience is that it is much more cost-effective to 
sustain families in housing than to cause homelessness. 
 
The bill will impact significantly on service provision across Scotland.  The provisions in the bill will 
result in a greater demand for advice, information and advocacy from service providers, including 
local authority housing offices.  Resources to match this demand are not set out in the Financial 
Memorandum. 
 
Finally it is unclear how some figures in the financial memorandum were calculated.  For example, 
in paragraph 248, there is no indication of how the estimated figure of 50 applications for ASBOs 
for under-16s was arrived at.  Similarly, it is not clear from the Financial Memorandum how the 
government determines that 20 landlords will not heed the threat of sanctions under Part 7 of the 
act.  Shelter is very concerned at the level of ‘guesstimation’ in the Financial Memorandum.  It is 
impossible to tell from the Financial Memorandum how many people the bill will impact on.  This 
lack of clarity could impact on the finances required to implement the bill, and ultimately on the 
effectiveness of the bill, and how well antisocial behaviour is tackled in Scotland. 
 
Given the limited resources of £65 million, there is a potential for non-legal measures to lose out 
financially, despite their proven successes.  If the bill turns out to be more expensive that originally 
planned because of a lack of transparency around financing the bill, non-legal measures will suffer. 
 
Liz Nicholson 
Director 
Shelter Scotland 
7 January 2004 
 

WRITTEN EVIDENCE FROM THE UNION OF SHOP, DISTRIBUTIVE AND ALLIED WORKERS 
(USDAW) 

Introduction 

Usdaw is the UK’s fifth largest trade union, representing over 330,000 members. 
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We are the largest trade union in the retail sector, with approximately three-quarters of our 
membership being shopworkers. 
 
In Scotland we represent over 36,000 members, of which 70% are shopworkers.  Usdaw’s retail 
membership is mainly concentrated in the supermarket sector, including Tesco, Sainsbury, 
Safeway, Kwik Save/Somerfield, Co-op Societies, Greggs Bakers and many other smaller 
companies. 
 
Usdaw’s ‘Freedom from Fear’ Campaign 

Usdaw has been running a ‘Freedom from Fear’ campaign for over a year.  The campaign was 
launched as a direct response to our members’ concerns about rising levels of physical and verbal 
abuse, as well as threats and intimidation of shopworkers. 
 
We have had an excellent response to our campaign from Usdaw members in Scotland.  Our 
members in many stores suffer from abuse on a daily basis.  Threats and violence are all too 
common occurrences. 
 
Our survey of union representatives in retail, ‘Voices from the Frontline’ showed that in the last 12 
months: 
 
47% of stores suffered violent attacks on staff  
72% of stores had staff being threatened with violence – in 25% it was at least a weekly 
occurrence.  ‘We know where you live’ or ‘we’ll get you when you leave’ are common threats. 
In 86% of stores there was verbal abuse of staff – on a daily basis in over a third of stores.  Much 
verbal abuse constitutes racial or sexual harassment. 
 
These figures are largely supported by figures from the British Retail Consortium (BRC) and the 
Scottish Retail Consortium (SRC) who both produce surveys of retail crime based on reports from 
national retailers.  However, the figures reported by our reps for both abuse and threats are much 
higher than the company figures, largely because many instances are not reported within 
companies – either by staff to management, or by management to their Head Offices. 
 
Retail Crime and Young People 

Whilst not wishing to ‘brand’ young people in general, it is true that many instances of retail crime 
are linked to young people and therefore the proposals in the Bill will be of assistance to 
shopworkers in dealing with persistent and violent offenders. 
 
The most common problems with youngsters are: 
 
Attempted theft: many shop thieves are youngsters.  Whilst we are not aware of specific statistics 
for Scotland, the latest survey by the British Retail Consortium states that in 16% of cases the 
offender was known to be under 18, whilst in a further 12% it was not possible to ascertain the 
offender’s exact age, but it was likely to be under 18 – a total of 28% of recorded cases. 
 
The apprehension of a shop thief is one of the most common ‘triggers’ of violence, threats and 
abuse of shop staff.  The BRC survey states that this accounted for 61% of instances of violence 
against staff last year. 
 
Attempted Under-Age Sales: all retailers who sell age-restricted products have problems with 
attempted under-age sales.  The refusal of a sale on the grounds of age is also a common trigger 
for violence, intimidation and abuse.  In a survey of over 500 independent retailers by Independent 
Retail News in July 2003: 
 
43% stated that refusing a sale on grounds of age had resulted in a violent attack or serious verbal 
abuse.  Of these: 
 
27% suffered intimidation 
11% suffered a violent attack and 10% suffered personal injury. 
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Gangs of youngsters outside stores: the Committee has already identified the problems caused by 
groups of young people accumulating outside stores.  The problem is particularly acute where the 
store is mall and isolated, as part of a small secondary shopping centre or an isolated convenience 
store. 
 
These stores provide a great service to the local community – they are often the only communal 
building and service provider for a large residential area.  Often these stores are open until 10pm or 
even later, serving the needs of the local community. 
 
It is therefore natural that young people from the surrounding area meet up at the store, but if they 
start to cause problems, staff are particularly isolated and vulnerable, especially late at night. 
 
Many of our members have suffered at the hands of groups of young people who may start off 
being no problem, but whose behaviour can escalate out of control. 
 
Dealing with Young People 

At present, most of our members who have experienced retail crime at the hands of young people 
feel that the criminal justice system in Scotland is failing to deal with persistent offenders 
effectively. 
 
Many instances of youth crime start off gradually, with the theft of small items, leading to the theft 
of larger goods, the abuse of staff if the offender is caught, and intimidation or violence if they are 
apprehended. 
 
It is very difficult for staff to deal with ‘minor’ instances, particularly in small communities where 
everyone knows you, they know where you live and where your children go to school. 
 
Police are often too busy to attend all incidents, and staff are left to try to enforce the law 
themselves. 
 
Many stores, particularly smaller ones, cannot afford security staff.  Therefore even where staff try 
to ban offenders from a store, it is very difficult to enforce that ban, especially where gangs of 
youngsters are involved. 
 
Usdaw are therefore very positive about the Anti-Behaviour (Scotland) Bill.  However, we have two 
issues that we would like to raise: 
 
Nicholson Report: we are very concerned at the possible effects of extended licensing hours for off-
licenses.  We have surveyed our members in Scotland and have received considerable evidence of 
current problems and concerns about future problems, particularly attempted under-age sales of 
alcohol, late at night when staff are very vulnerable to intimidation and attack.  We have submitted 
a full response to the Nicholson Committee, based on the evidence from our members.  The 
relevant section is attached to this evidence for members’ information. 
 
Working with Retailers: we hope that police and local authorities will work with retailers to make 
use of the new powers: 
 
To assess problems in communities and to gather evidence on persistent offenders for use when 
applying for ASBOs, Parenting Orders or Dispersal Orders.  This would empower shopworkers and 
give them a means to deal with the problems. 
 
To ensure that the terms of Orders are complied with. 
 
Conclusion 

We believe that the proposals of the Anti-Social Behaviour (Scotland) Bill offer a considerable 
improvement to dealing with problems caused by young offenders. 
 

653



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX D 

 323

They will be of particular benefit to shopworkers and we look forward to working with the Scottish 
Parliament, local authorities and police to make shopworkers aware of the new measures and to 
help them to work with local agencies to deal with the minority of young people who make many 
shopworkers’ working lives a misery. 
 
USDAW 
22 January 2004 
 
Extract from Usdaw’s Evidence to the Nicholson Committee 

3. Attempted Under-Age Sales 
Attempted under-age sales also cause serious problems for shopworkers.  Young people trying to 
buy alcohol when they are not old enough frequently become abusive or threatening, and 
sometimes become violent when they are refused a sale.  Smaller stores are often targeted, as 
there are fewer staff and they are more vulnerable to intimidation to force a sale. 
 
Stores selling alcohol later at night, when fewer staff and members of the public are about will be 
even more vulnerable to youngsters attempting to buy alcohol. 
 
Please find below the comments that respondents to our survey made in relation to increased 
opportunities for retail crime. 
 
(No) - Shopworkers will be vulnerable during quiet periods.  It would encourage people who are 
already under the influence of alcohol to come to shops to buy more. 
 
(No) - We have a lot of trouble at weekends and the people that come in at 10 o'clock a bit drunk 
for a bottle of vodka would come in at 1 or 2 o'clock very drunk. 
 
(No) - It is bad enough at the moment with under agers and other under the influence of drink.  
They can get aggressive if refused sales because of their condition. 
 
(No) - There are enough alcohol-related incidents in stores at present without extending the hours, 
putting staff at greater risk. 
 
(Yes) - If extended, the wine aisle would have to be manned for security. 
 
(No) - We can't have 24-hours licensing. It would encourage more violence and abuse towards 
Shopworkers, with drunks wanting drink after nightclubbing. 
 
(No) - Shopworkers in 24-hour stores will be more at risk. 
 
(No) - It will cause problems at shutting time in the pubs as those who still want more drink would 
then go to supermarkets. 
 
(No) - Supermarket bosses should worry as theft will go through the roof. 
 
(No) - The shoplifter more time and opportunity to steal.  More security would be needed. 
 
(No) - Shopworkers would be under much more pressure if they were extended. 
 
(No) - Could lead to more instances of violence and abuse in shops. 
 
(No) - This would encourage people drinking more and could put our members in even more 
difficult situations.  Tesco cannot support security as it is, because of their budgets. Therefore who 
would protect our members? 
 
(No) - Because you would find the ones who want drink at that time probably well under the 
influence of alcohol. 
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(No) - Extended hours would cause more abuse to late night workers and we get enough abuse 
from drunk customers. 
 
(No) - 10.00 p.m. is a clear cut-off time and already we have to refuse to serve quite a few drunk 
customers. 
 
(No) - Would need bouncers on doors. 
 
Some respondents believe that there is already enough time to buy liquor. 
 
(No) - There is enough hours in the day to buy drink. 
 
(No) - People should be organised enough to shop during normal licensing hours. 
 
(No) - The pubs are open long enough.  Also, the clubs are open till 3.00 a.m. which as far as I am 
concerned is long enough. 
 
Many Usdaw members believe that making liquor more readily available to people would create 
wider social and personal problems. 
 
(No) - Personally, I think if anyone has to go out in the middle of the night for drink, they have a 
problem. 
 
(No) - We have a problem with underage drinkers.  Extending the time would only make the matter 
worse. 
 
 (No) - Longer hours would give especially the young people more opportunity to carry on their anti-
social behaviour. 
 
(No) - I think it will only encourage people who drink too much to drink more. 
 
(No) - I feel there would be an increase in domestic violence if drink was readily available. 
 
(No) - Will lead to more alcohol abuse. 
 
(No) - Younger generation would buy from shops, roam the streets. 
 
(No) - Would encourage drink driving (at a party, etc. run out of alcohol, nip in car to shop). 
 
Recent Examples of problems for Scottish shopworkers in Usdaw 

Usdaw’s evidence to the Communities Committee will include examples of recent problems 
experienced by shopworkers in Scotland. 
 
Below is a ‘selection’ so that members can better decide on relevant questions. 
 
Convenience Store, Glasgow 
Staff held up with samurai swords. 
Groups of youngsters throwing bricks through shop windows 
Fires started in entrance to shop 
 
Supermarket, Newlands 
Manageress attacked when refusing to cash a girocheque 
 
Convenience Store, Paisley 
In a ‘normal’ week, 13 incidents were reported.  These included threats of violence, spitting, 
shouting and swearing. 
Manager spat on and threatened with hypodermic needle. 
Staffs’ car tyres slashed. 
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Supermarket, Glasgow 
Member of staff threatened with knife when refusing to serve a teenage girl alcohol. 
 
Supermarket, Midlothian 
Gangs of youths shoplifting is an ongoing problem. 
A number have been barred from the store, but continue to enter it. 
When asked to leave they become verbally abusive and violent. 
They have also thrown rocks and bottles at the shop. 
Staff members have been injured. 
Police are called and can deal with individual incidents after they have happened, but cannot 
prevent them happening. 
 
Convenience Store, Bonnarigg 
Problems with verbal abuse and intimidation from youngsters caught shoplifting. 
 
When 12-13 year olds are excluded from the store they throw stones and bottles at the store and at 
staff. 
 
One teenage persistent offender, who was a known drug addict and shoplifter, was caught stealing 
DVDs by a member.  The youngster then threatened the member and her family for weeks.  Her 
son was threatened with having his throat cut when he came off the school bus.  The member was 
unable to go outside on her own.  She was spat at and had stones thrown at her.  The youngster is 
still at large.  He was supposed to appear at court twice, but simply didn’t turn up. 
 
There are too few police with too few resources and members feel they are currently powerless to 
tackle the problems. 
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Scottish Parliament 

Communities Committee 

Wednesday 21 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:00] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): I welcome 
everyone to the third meeting in 2004 of the 
Communities Committee. We continue with our 
stage 1 consideration of the Antisocial Behaviour 
etc (Scotland) Bill. Our first witnesses are Douglas 
Keil, the general secretary of the Scottish Police 
Federation, and David Strang, the chief constable 
of Dumfries and Galloway police, who is 
representing the Association of Chief Police 
Officers in Scotland.  

I welcome you to the committee and thank you 
for your submissions. I am aware that you have 
appeared before the Parliament’s Justice 2 
Committee. As I am sure you are aware, however, 
the Communities Committee has a different remit 
and perspective from that of the Justice 2 
Committee. We are keen to explore with you some 
of the community issues that relate to the bill. I am 
grateful to you for coming before the committee. If, 
at the end of the session, you have points that you 
have not been able to make in your replies to our 
questions, we are more than happy to continue the 
dialogue with you in writing after the meeting. 

I will kick off by asking about the consultation 
process. You will be aware that the Scottish 
Executive has stated that the consultation process 
that led to the introduction of the bill was 
unprecedented in terms of the numbers of 
communities, organisations and individuals that 
took part in it. Will you comment on how effective 
the consultation process was from your 
perspective? I would also be interested to know 
what consultation was carried out within your own 
organisations. 

Chief Constable David Strang (Association of 
Chief Police Officers in Scotland): I will begin by 
responding on behalf of the Association of Chief 
Police Officers in Scotland. We feel that a full 
consultation process was carried out. The original 
consultation document, “Putting our communities 
first: A Strategy for tackling Anti-social Behaviour”, 
was widely circulated. I chair the ACPOS general 
policing standing committee. The consultation 
paper was circulated to all eight police forces in 

Scotland and each force put together a response. 
The ACPOS response was therefore the result of 
a consultation that took place right across the 
eight forces in Scotland. We felt that we had an 
opportunity to submit our views on the measures 
that were proposed in the consultation paper. 

The Convener: Would you say that there was a 
consensus view in your organisation? 

Chief Constable Strang: I am sure that, on any 
such issue, one will get a variety of views. The 
overwhelming view was that we supported the 
proposals, perhaps understandably, given the 
wide range of measures that the bill contains. The 
provisions range from the preventive, including 
working with partnerships to build antisocial 
behaviour strategies and to try to prevent 
antisocial behaviour from occurring in the first 
place, to measures such as antisocial behaviour 
orders and parenting orders, right through to what 
might be seen as the harsher enforcement end of 
the strategy.  

The police were particularly pleased that 
antisocial behaviour is being tackled as a 
community issue and not simply as a law 
enforcement issue. There is a danger that, if 
antisocial behaviour or crime takes place on the 
street, people think that that is a purely matter for 
the police to deal with. Clearly, the police have an 
important role to play in the criminal justice 
system, but the criminal justice system is only one 
part of society’s response to offending behaviour. 
Because the bill contains such a wide range of 
proposals, there was broad support for the 
measures and a fair amount of consistency and 
agreement among police officers in Scotland. 

The Convener: Do you accept that your 
capacity to police the problems in communities 
depends on whether the communities feel involved 
or have been intimidated out of feeling involved? 
Does the way in which things are dealt with in the 
criminal justice system after the police have dealt 
with them have an impact on policing? 

Chief Constable Strang: Those factors 
undoubtedly affect policing. It is helpful to be 
involved with communities, their representatives 
and other organisations. The ethos behind 
community planning is to consider the problems in 
an area and to ask how the local authority and the 
police force can work together to solve them. We 
are considering the causes and not simply dealing 
with the symptoms. The police have to commit to 
that process. We regard working with others as 
helpful. 

The Convener: But your capacity to police will 
be affected by the level of the difficulties in a 
community, if those difficulties inhibit the 
community in working with you. 
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Chief Constable Strang: The capacity to police 
is always a difficult issue. In some ways, demand 
is infinite: however much we do, there is always 
more that the public would want us to do. 

The Convener: That is not the point that I am 
trying to get at. In communities where a serious 
problem has emerged that affects people’s ability 
to be involved, there will be a direct impact on your 
ability to police. What police officers do when 
going into a particular area will be different if the 
community is already so intimidated that it cannot 
help them. 

Chief Constable Strang: I suppose so, in 
extreme cases. Policing relies hugely on the co-
operation of the public. The fact that the vast 
majority of people are law abiding enables us to 
live as we do. However, if the police are going to 
solve crimes, and deal with drug problems and 
antisocial behaviour, we need to have information 
and intelligence from the public. Our intelligence-
led approach is about gathering information. Some 
of that will be gathered directly by police officers, 
but some will be information that comes from 
members of the public, either anonymously 
through Crimestoppers or directly through letters 
or complaints.  

We rely enormously on the co-operation of the 
communities that we police. We are not an army of 
occupation that comes in and does something to 
the community; we are members of the public and 
we are civilian police officers. We live and work in 
communities and we rely very much on their co-
operation. To answer your point, if a community 
feels unable to support and help the police, that 
impacts on us and makes it more difficult for us to 
solve problems and to police the community. 

The Convener: If the bulk of the information that 
you receive comes anonymously rather than 
having a name attached to it, that affects your 
ability to police. It changes the nature of your 
intelligence-led approach and your ability to act on 
the information. 

Chief Constable Strang: It might make things 
more difficult. We might have to look at other ways 
of getting evidence—for instance, installing a 
temporary closed-circuit television system. I 
understand people’s reluctance to be witnesses in 
court against someone who lives nearby, because 
they would clearly fear repercussions. 

Douglas Keil (Scottish Police Federation): I 
want to answer the first part of your question, 
convener. The Scottish Police Federation’s 
national committee comprises 30 officers. From 
each force, we have at least one officer from each 
of the three ranks that we represent—there is at 
least a constable, a sergeant and an inspector or 
chief inspector from each of the eight forces in 
Scotland. In any consultation, I write to each of 

those officers and send them the consultation 
paper. Those national representatives then send 
that paper out to their local representatives. It 
depends on the subject matter but, generally, the 
views of around 150 police officers are sought on 
the details of any proposals. That is what I did in 
July last year. Responses are collated locally, 
compiled from each of the eight forces and sent to 
me. That becomes the Scottish Police 
Federation’s evidence.  

However, in this case, I had to go further. In 
September last year, the First Minister talked 
about vested interests opposing the power of 
dispersal. Having been made aware of those 
comments, I asked more than 20 community beat 
police officers in our four main cities whether they 
thought that the proposed powers would be useful 
to them. None of those officers said that they 
required more powers of dispersal and almost all 
of them said that the answer to unruly behaviour 
was to put more police officers on the street. The 
reason why that view was not unanimous was that 
one of them thought that the best thing would be 
for the courts to take a tougher stance.  

From that information, I hope that the committee 
and everyone else will agree that the consultation 
process that I carried out on the bill was 
comprehensive and that the results reflect 
absolutely the views of police officers working on 
the street. 

The Convener: Notwithstanding your 
consultation, do you accept that there are 
community police officers at constable and 
sergeant level who are in favour of the power? 

Douglas Keil: I represent more than 15,000 
police officers. 

The Convener: What proportion of the work 
force is that? 

Douglas Keil: It is 98 per cent. I am quite sure 
that a number of officers will think that more 
powers would be useful. I do not doubt that 
ministers and MSPs have spoken to police officers 
who have said that they could use extra powers. If 
people do not see the detail and complexity of the 
power as set out in the bill, the simple question 
whether they would like more powers is bound to 
receive a yes answer. I want to impress on you the 
point that, in the consultation exercise, I ensured 
that people knew the detail and saw precisely how 
bureaucratic it would be to set up a designated 
area and how ineffective the proposed dispersal 
power would be, given existing law. Like many 
other agencies, we have taken the view that there 
would be no advantage in having the proposed 
power of dispersal. 

The Convener: So a problem for your 
organisation is the complicated way in which the 
power is set out in the bill. 
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Douglas Keil: The power is complex, but what 
we are saying is that we do not think that it adds 
anything to existing law. 

The Convener: If we reinforced through 
legislation the power that you claim you already 
have in a simple form and said that it was an 
operational matter for the police to exercise the 
power to disperse and that the bill was simply 
underlining that power, would your organisation 
find that acceptable? 

Douglas Keil: I cannot think of an amendment 
to current legislation that would add anything. 

The Convener: We would simply be restating 
the law. 

Douglas Keil: Why would you want to restate 
it? 

The Convener: Well, why not? 

Douglas Keil: Do you mean that you would be 
publicising it? 

The Convener: If there was a dispute about 
whether you had the power, we could make it 
absolutely clear that you did and we could take out 
all the bureaucratic bits. Would the police then be 
in favour of the power? 

Douglas Keil: We would be in favour of 
anything that made our job easier and solved the 
problem, but we do not think that there is a 
legislative solution to that. We can have as much 
legislation on the statute book as we like, but 
unless we have police officers to deal with the 
problem, there is little point in that legislation. After 
carrying out a close examination of part 3 of the 
bill, we do not think that it adds anything to the 
current common-law offence of breach of the 
peace or the statutory powers under the Civic 
Government (Scotland) Act 1982, which together 
have the situation covered. In our view, the issue 
is that we do not always have the resources to 
deal with such problems. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I refer back to the consultation; I am sure 
that we will return to the power of dispersal. 
Douglas, you explained how in the consultation 
process you did over and above what you would 
usually do, by consulting a further 20 operational 
officers on the beat. Were the people who 
responded to your consultation involved in the 
local consultation process that the Executive 
carried out and in which MSPs were involved in 
their constituencies in the summer? Did you get a 
purely professional opinion on the bill? 

Douglas Keil: I do not know whether the 
individuals to whom I spoke in that add-on 
consultation had been involved in the consultation 
process before. Several of them had been 
consulted by the local representatives of the 

federation, but there is no question but that, on 
that particular day, we got right down to street 
level and the officers who work community beats 
in the four main cities in Scotland. 

I do not know how long you want me to talk 
about the consultation exercises that I have 
carried out. There has been some controversy 
over the evidence that I have given previously, so I 
have taken the opportunity to check again that I 
am absolutely right. I did that last week with our 
national committee. The correspondence that I 
have received since I first gave evidence to the 
Justice 2 Committee has confirmed 
overwhelmingly that the views that I expressed 
were the views of the people whom I represent. 

10:15 
Cathie Craigie: Do those views represent a 

professional, operational viewpoint, rather than the 
community cops who are on the beat reflecting 
what the people in their communities think? 

Douglas Keil: I did not ask community beat 
officers to reflect the views of the people whom 
they police; I asked for their opinion. 

Stewart Stevenson (Banff and Buchan) 
(SNP): Good morning, gentlemen. I want to deal 
at no great length with definitions. Her Majesty’s 
chief inspector of constabulary for Scotland says 
pithily: 

“Policing remains a source of first and last resort”. 

I think that that summarises the position extremely 
well.  

Let us turn to the definition of antisocial 
behaviour that is used on three occasions in the 
bill. In essence, someone is antisocial when he or 
she 
“(a) acts in a manner that causes or is likely to cause alarm, 
distress, nuisance or annoyance; or (b) pursues a course of 
conduct that causes or is likely to cause alarm, distress, 
nuisance or annoyance”. 

That definition exists already in the extant 
legislation on antisocial behaviour orders. Do you 
think that the definition is adequate? Does it create 
any difficulties? Is it broad enough? I suspect that 
you are going to say that it is broad enough, but 
that is up to you. 

Chief Constable Strang: In my view, the 
definition is broad enough to encompass what 
people would consider antisocial behaviour 
resulting in some sort of a legal response. Some 
people think that smoking cigarettes is antisocial, 
but I do not think that they would want the police to 
get involved. We could have a huge debate on 
what it means to be civil to one’s neighbour and 
what constitutes thoughtlessness, unhelpfulness 
or antisocial behaviour towards those around us. 
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However, in relation to the sort of behaviour that 
would ultimately warrant the intervention of the 
law, the causing of alarm or distress is a high 
enough threshold—we can say that such 
behaviour is significant and would warrant the 
intervention of the law. The definition is not so 
wide as to be all encompassing and cover 
everything that someone might, perhaps 
unreasonably, think was antisocial. 

Stewart Stevenson: Evidence from the National 
Autistic Society Scotland suggests that the 
definition might needlessly cover people who, 
because of their condition, which is 
developmental, are not knowingly causing alarm 
or distress. The NAS is arguing for the definition to 
reflect, in some appropriate way, the fact that the 
person has to know that they are causing distress. 
How would you feel about that? 

Chief Constable Strang: I would refer to the 
common sense and discretion of the police officers 
in dealing with people who are in distress. We 
often deal with people who behave strangely for 
one reason or another and not all of them are 
committing criminal offences. It is true that the 
police are the source of first and last resource. If 
there is some incident or scene and a person is in 
distress but people do not know whom else to call, 
they immediately call the police. Police officers are 
used to turning up at an incident or to dealing with 
a person and having to assess whether they have 
a medical condition or are drunk or are behaving 
in a disorderly manner that requires the force of 
the law. That is the comfort that I would offer to 
those who are concerned about the situation. 
Police officers would not automatically decide only 
from someone’s behaviour that that person should 
be arrested for disorderly behaviour, for example. 
We would investigate the position and respond 
accordingly. 

Stewart Stevenson: So, in considering the 
appropriate response, police practice would 
include an assessment of whether the person who 
was causing alarm or distress knew that they were 
doing so.  

Chief Constable Strang: Yes. A police officer 
must always decide how they will respond to such 
an incident. Even if someone were acting in a way 
that fell within the bill’s definition of antisocial 
behaviour, a police officer would not be obliged to 
arrest the person. The police officer could deal 
with the person by giving them a warning or by 
telling them not to do it again and sending them on 
their way. Police officers have a wide range of 
intelligent responses to that sort of behaviour. 

Stewart Stevenson: I invite Douglas Keil to 
respond on the same general ground. 

Douglas Keil: I agree with all of that. Antisocial 
behaviour is extremely difficult to define. It strikes 

me that the common-law definition of breach of the 
peace is similar. However, I do not have 
suggestions for improving the definition of 
antisocial behaviour. Robert McKay’s evidence 
raised an important point because, as Mr Strang 
said, within the limitations of our training we do our 
level best to establish what causes behaviour that 
disturbs others. 

Stewart Stevenson: Is that a suggestion that 
there may be scope for further and more focused 
training? 

Douglas Keil: We have taken that view 
previously, particularly some years ago when care 
in the community was being introduced. Many 
people who would otherwise have been in 
hospitals started to live in the community, which 
caused us some concern, because we are not 
medically trained. To be fair to the police service, 
we have improved. However, I am still asked now 
and again whether we are adequately trained to 
deal with people who have mental health 
problems. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): Just to take that point slightly further, many 
concerns have been raised about equal 
opportunities issues, in particular the possibility of 
children with special needs being subject to 
ASBOs. Mr Strang said that police officers’ 
common sense and discretion would come into 
play. However, that would rely on judgment. I get 
the feeling from the witnesses from whom we have 
heard that they would much prefer the law to be 
clearer. For example, the definition of antisocial 
behaviour could be that someone acts with the 
intention to cause alarm and distress. Given the 
evidence that the committee has taken, we will 
obviously have to consider that issue at a later 
date. Do either of the witnesses have concerns 
about the inclusion of the word “intent” in the 
definition of antisocial behaviour? Would that 
concern you? 

Chief Constable Strang: On your first point, I 
understand that people want clarity; it is only fair 
that the population should know what does and 
does not constitute an offence—that is the 
purpose of having laws that state what is and what 
is not an offence. However, I would not like us to 
get to the position where there has to be an 
automatic response to particular behaviour that 
does not allow for police discretion and the 
exercise of judgment and common sense. The 
strength of our policing in this country is that police 
officers use their discretion. Of course, that means 
that there is a variety of possible decisions, but I 
regard that as a strength rather than a weakness. 

It is difficult in law to prove intent. If someone is 
shouting and swearing in the street, that can be 
captured in evidence on video or by observation, 
so that it is easy for officers to say in a court 

 

660



483  21 JANUARY 2004  484 

setting what they saw. That approach is 
behavioural, descriptive and clear cut. If we are 
then told that, in addition, we must show not only 
that they shouted and swore but that they intended 
to cause alarm and distress to other people, that 
would be difficult to evidence. I am not sure what 
more you would want a police officer to provide in 
the way of evidence to a court to demonstrate 
intent, over and above the description of the 
behaviour that they saw.  

Elaine Smith: Might proving intent be a factor 
only once the case was referred to a court or to a 
children’s panel, for example? That would mean 
that the bill did not have to deal with intent. If intent 
were included in the bill, would that in fact cause 
you problems in carrying out your duties?  

Chief Constable Strang: I think that there 
would be difficulties, as I have described, with the 
inclusion of intent. I want to reassure you, 
however. If your concern is that children with 
learning disabilities will end up in court on an 
antisocial behaviour charge, I have to say that I 
think that that scenario is very unlikely. As I said, 
we look at the whole incident and at behaviour in 
the round. If someone clearly has learning 
difficulties and special needs, they will be dealt 
with appropriately. It would not be appropriate for 
such a person to be charged with a criminal 
offence and I very much doubt that the procurator 
fiscal would proceed with such a case in any 
event.  

Elaine Smith: The Executive says that it is 
confident that the bill will not discriminate against 
any groups. Do you think that its confidence on 
that matter is justified? 

Chief Constable Strang: Yes, I absolutely 
agree with that.  

Cathie Craigie: We have spoken about the 
usefulness of intelligence to you in carrying out 
your job. I know from speaking to the police in my 
area that they gain from exchanging information 
where that is appropriate and allowable under the 
current regime. Some measures in the bill would 
make it easier for bodies to share information. 
What is your experience of information sharing? 
Do you feel that we need stronger measures, or 
does the bill go far enough? 

Douglas Keil: Are you referring to the strength 
of measures right across the bill? 

Cathie Craigie: I am asking in general about the 
police service, social work and housing services 
and other organisations or public bodies sharing 
information.  

Douglas Keil: Partnership working, which is 
probably what we are referring to, has been 
growing at a tremendous rate recently and it is 
most definitely a good thing. Apart from part 3, 

there is nothing in the bill that we would take issue 
with. There are one or two fine details that we 
would query. For example, I have asked before 
why only the police and the local authority, and not 
some of the other public agencies, have to sign up 
to the antisocial behaviour strategy, but that is a 
detail. The clear intention is that there should be 
an exchange of information and I am quite content 
with how the bill tackles that.  

Chief Constable Strang: Cathie Craigie is 
absolutely right to say that we rely on information 
and intelligence coming in from the public. 
However, if we are to solve antisocial behaviour 
problems in communities, the public agencies 
clearly need to share information, too. Mr Keil 
talked about partnership working. Information on 
individuals or families is held by the police and by 
the housing, education, social work and fiscal 
services. There is now much more of a culture of 
sharing such information, particularly in relation to 
child protection issues. At the United Kingdom 
level, a huge spotlight has been put on the sharing 
of information between agencies and on the 
misunderstandings about the restrictions that data 
protection legislation imposes. There is still some 
way to go on that but, if we are to make an impact 
on antisocial behaviour, it is essential to 
encourage information sharing between public 
agencies.  

Cathie Craigie: We have heard evidence—and 
I know from speaking to MSP colleagues that the 
problem is not unique to my constituency—that 
police can encounter difficulties in trying to get 
information on private landlords. We know that 
antisocial behaviour bridges all housing tenures, 
but I have been advised, and our evidence has 
suggested, that police are having particular 
difficulty in identifying private landlords—when 
there is a problem in a close or a street, it can be 
difficult to identify the landlord of a private rented 
property. One of the bill’s proposals is that, in 
designated areas, private landlords would be 
required to be registered in some way. Do you 
have any views on that? Do you see the 
identification of private landlords as another 
important tool in the box that you use to tackle 
antisocial behaviour? 

Douglas Keil: I heard the evidence from the 
operational police officers from Cumbernauld who 
attended a previous meeting of the committee, at 
which that point was addressed. However, in the 
federation’s consultation exercise, the matter was 
not raised as an issue on which we would have 
strong views. 

Cathie Craigie: When you consulted your 
members on the bill, did not the point about private 
landlords arise in the views from any of the cities? 
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Douglas Keil: Not in the initial consultation 
exercise. The issue that you raise about private 
landlords is not one that we have taken a view on. 

Chief Constable Strang: It is helpful if we can 
identify private landlords, but I do not have a view 
on whether there is sufficient provision for that in 
the bill. 

10:30 
The Convener: On information sharing, do 

police officers feel that they cannot be proactive in 
providing information locally? If police officers 
have been called to premises on a number of 
occasions because of antisocial behaviour, there 
is clearly an issue about the way in which the 
landlord maintains the property. There might be a 
strong case for using an antisocial behaviour 
order, if the police have the information, but the 
matter may not have gone to the housing 
department or anyone else. Do you see it as the 
role of police officers to deal with such issues 
actively, when they have the information, by going 
and asking people to respond, instead of waiting 
for somebody to ask the question? I understand 
that you cannot give the information but that, if 
somebody asks, you can confirm that there has 
been an incident. 

In many cases of antisocial behaviour, it is not 
an individual incident that is involved. When the 
camera is pulled back, you realise that the same 
incident has been happening every day for 20 
days. Even if the offence is a breach of the peace, 
the situation is very different if it has been 
happening every day for 20 days, although each 
individual incident might look different close up. 
What is the view of your organisation on the need 
for the police to take a proactive role in giving 
information? 

Chief Constable Strang: You raise an 
important point. Local practice varies according to 
what has been negotiated locally. The strength of 
the Antisocial Behaviour etc (Scotland) Bill is in 
the development of an antisocial behaviour 
strategy. Part of that strategy will be protocols 
about information sharing and how one goes 
about calling a case conference for a specific 
locality. The bill will put that on a much more 
formal and consistent footing across either a force 
area or the country. 

It should be open to any of the agencies that are 
involved in the antisocial behaviour strategy to 
say, “Look, we have got a problem here.” The 
housing department, the education department, 
social work services, the police or the reporter 
should be able to say, “From the information that 
we have on our books, there is a problem here. 
What information have you got? What is the 
problem and how can we try to resolve it?” I see a 

role for the police and other partners in being able 
to initiate information sharing through the 
antisocial behaviour strategy. 

Mary Scanlon (Highlands and Islands) (Con): 
I have one more question supplementary to Cathie 
Craigie’s question, specifically about joint working 
in health. In the Highlands and Islands, in cases of 
attempted suicide, there have been particular 
problems in getting social workers, mental health 
officers or community psychiatric nurses. Are you 
satisfied that the police are getting the necessary 
support from mental health services, psychiatric 
services and police surgeons? 

Chief Constable Strang: I cannot answer that 
question specifically, as I do not know the 
circumstances to which you refer. 

Mary Scanlon: What is the situation generally 
throughout Scotland? 

Chief Constable Strang: Generally, we get that 
support. We work closely with health services. As I 
said earlier, we often have to deal with people with 
medical conditions that are separate from criminal 
activity, and every police force has police 
surgeons who are very much involved in dealing 
with the people whom we take into custody. 
However, I reserve comment on the specific 
situation that you are talking about, in the 
Highlands and Islands. 

Mary Scanlon: My question was about 
psychiatric services in general. Do you get the 
support that you need? 

Chief Constable Strang: There are occasions 
when there is an unfortunate or perhaps 
unacceptable delay. I would not want you to take 
my answer to mean that there are no problems, 
and that it would not be helpful if more resources 
were put in. That issue has not been raised. If the 
committee wanted more detailed information, I 
would be happy to do some research around the 
forces to find out the extent of the provision.  

Douglas Keil: There are occasionally specific 
incidents where shortcomings are exposed, but I 
have no information to suggest that there is a 
general problem.  

Mary Scanlon: The committee has received 
and heard evidence suggesting that in some 
communities there is a perception that the police 
do not hold antisocial behaviour as a high priority. 
Even when contact is made with the police it is 
often felt that the police do not take the problem 
seriously enough, or that it takes quite a long time 
for the police to respond. In fact, in some 
communities, particularly in Edinburgh, people 
said that they did not bother phoning the police 
because it is a waste of their time and the police’s 
time. What is your response to that? 
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Chief Constable Strang: I am not in the least 
surprised that you have heard that—I have heard 
it too. If what people perceive as antisocial 
behaviour is happening and they call the police, 
then the police take 10 minutes to arrive, by which 
time it has all moved on and the police cannot do 
anything, and people are unwilling to come 
forward with evidence, I can understand 
communities’ frustration. I can also understand 
police officers when they say that, when they 
turned up, nobody was committing an offence and 
nobody was willing to give evidence about what 
had happened. There is a sense of frustration.  

We are talking about the more minor end of the 
scale of offences. More priority is put on policing 
and answering calls relating to drug dealing, 
housebreaking and more serious crimes. As you 
know, the police have a wide range of 
responsibilities, including road policing and other 
crime issues. I accept that we do not attend every 
call about antisocial behaviour as quickly as the 
caller would like, but we need to ensure that we 
get the priorities right, that we deal with the most 
serious offences and incidents and that we attend 
as many of the less serious ones as we can.  

Mary Scanlon: The implementation of the bill 
will require you to make antisocial behaviour a 
greater priority than it is at present. There is not a 
penny for the police in the financial memorandum, 
and, according to the SPF’s submission, there has 
been a 1.5 per cent increase in police numbers in 
six years, although the police also have extra 
duties, from those related to the European 
convention on human rights to family liaison. You 
say that you have too few officers and that 
antisocial behaviour is not a priority. How can you 
possibly implement what the Parliament is 
expecting of you?  

Chief Constable Strang: I do not accept the 
premise that antisocial behaviour is a low priority. 
Community policing involves being responsive to 
the concerns of communities. We recognise fully 
that antisocial behaviour is a real concern in 
communities. We welcome that emphasis—it was 
very much part of ACPOS’s response to the bill. 
For some reason, people have been tolerant of 
antisocial behaviour and have not taken it as 
seriously as communities want. I am heartened 
that the country is beginning to take people’s 
concerns more seriously. Antisocial behaviour has 
perhaps been dismissed in the past as not being 
very serious because it is low on the spectrum of 
offending.  

As I said earlier to the committee, the real 
strength in the bill is the recognition that antisocial 
behaviour is not just for the police to deal with. 
Underlying your question is the implication that the 
police need to do more. We need to do things 
differently and that is what we hope to do through 

the provisions in the bill. We will identify with local 
authorities and other partners where the hot spots 
are. We can then draw up a hot spot action plan to 
address what we are going to do in an area. We 
can ask questions such as, “Are we going to put 
community wardens in?” and, “Do we need 
CCTV?” We can check what facilities are available 
for young people and what the community 
resources in an area are doing. 

Although, as Mary Scanlon says, we do not 
have more police officers to devote to this work, 
we are going to approach the issues differently. If 
that approach works properly, it will have an 
impact on the level of antisocial behaviour. The 
whole purpose of the strategy is to reduce the 
incidence of antisocial behaviour in the long term. 
If we do that, we will reduce the level of demand 
on police forces. 

Mary Scanlon: So, you do not think that police 
forces need any more money to implement the bill. 
You are quite happy with the configuration that 
you have been given. 

Chief Constable Strang: As you know, we 
have a fixed grant-aided expenditure allocation. As 
a chief constable, I have to meet the demands that 
are upon us. If, let us say, the threat levels of 
international terrorism go up, we have to divert 
officers to patrol ports and airports. We do not get 
any extra money for that work; we have to divert 
resources. If, for example, a major investigation is 
required, officers are diverted to work on it. 

We recognise that working in partnership to 
develop antisocial behaviour strategies is an 
important function for the police. We will put 
resources into that work. Clearly, we would always 
like more resources. Any public sector 
organisation would always say that, if it had more 
resources, it could deliver a better service. We will 
use the resources that we have intelligently and to 
the best effect. 

Mary Scanlon: You have not answered my 
question. Do you need more resources to 
implement the bill? 

Chief Constable Strang: I suppose that the 
reason why I have not given a yes or no answer is 
because I accept the reality of public sector life in 
Scotland. If we had more resources, could we put 
more police officers on the street and satisfy more 
communities? Yes, we could. I suppose that the 
decision about how much Scotland wants to invest 
in policing is a matter for politicians and the 
electorate. It is a question of priorities. Do we want 
to put more money into the health service so that 
we can fund more hip operations or so that more 
drug addicts can be helped? The question is too 
complex for me to be able to give a simple yes or 
no answer. 
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Douglas Keil: I have a great deal of sympathy 
for anyone who contacts the police because they 
have been adversely affected by antisocial 
behaviour. They either do not get a quick enough 
response or they do not get an adequate 
response. Although we have taken a certain view 
on particular parts of the bill, let there be no doubt 
that we understand that antisocial behaviour is a 
blight on many of our communities. I am referring 
to antisocial behaviour not only by young people, 
but by a range of different people who can be 
threatening and intimidating. In my view, that is 
entirely unacceptable.  

As Mr Strang said, the problem requires a multi-
agency approach. Clearly, the police have an 
awful lot to do with antisocial behaviour. In my 
view, we quite clearly need to get more police 
officers on the street. We need to build better and 
closer relationships with the public. To some 
extent, we also need to re-establish a respect for 
authority. I think that, through a lack of police 
officers on the street and a lack of police time to 
dedicate to areas in which antisocial behaviour 
occurs, we are in danger of losing touch with some 
of the people in our communities. I do not think 
that the answer is simply a matter of the police 
going into an area, arresting people and reporting 
them to the court or the reporter—although that is 
often necessary; it is more about redeveloping 
contact and building relationships with people. 

As we said in our response to the consultation 
exercise, the vast majority of young people are law 
abiding and responsible. They are a credit to 
themselves and their parents. Statistics show that, 
in any one year, less than 3 per cent of people 
commit crimes or offences. Clearly, a small 
number of them can constitute one-person crime 
waves. They have to be dealt with and dealt with 
quite seriously. Early intervention, enough secure 
accommodation and effective rehabilitation 
schemes are important factors in that respect. 

Beyond that, there are many in our communities 
who will be unruly and require police attention. 
Their behaviour does not always amount to 
criminality, but if there are police officers on the 
street, at least the behaviour can be dealt with. In 
fact, I think that all youth crime, antisocial 
behaviour and, indeed, violent crime could be 
dealt with more efficiently and effectively if 
sufficient police officers were on the streets. In my 
view, the certainty of being caught and punished is 
the only real deterrent. I think that that is what the 
public want and I think that that is what the 
Executive should be heading towards. 

Mary Scanlon: You mentioned the police 
redeveloping contact with their communities and 
the requirement for more police officers, but you 
did not mention community wardens in your 
written submission—nor did ACPOS in its 

submission. I have heard informally that the 
Scottish Police Federation—or some of its 
members—is strongly opposed to devolving police 
powers to community wardens. In fact, I heard 
from some of your members that they call the 
provision of community wardens policing on the 
cheap and believe that the wardens are 
inadequately trained and poorly equipped. The bill 
will provide a fair few millions of pounds for 
community wardens but will not provide a penny 
for an extra policeman. Is my impression of the 
Scottish Police Federation’s view wrong? 

10:45 
Douglas Keil: Our view is that community 

wardens who carry out civic functions are entirely 
appropriate. However, we believe that it is 
extremely important that there is a clear distinction 
between community wardens and police officers. 
In Scotland, that distinction exists—there has been 
no transfer of police powers—and what we are 
concerned about is the proliferation of police 
powers. Community warden schemes are starting 
up around the country and we do not take issue 
with any of them, provided that there is a clear 
difference between the wardens’ function and that 
of the police. 

Mary Scanlon: So you are happy that 
community wardens can issue fixed-penalty 
notices and so on. 

Douglas Keil: That is an important issue 
because community wardens, as they have been 
designed to date, do not have an enforcement 
role. Putting a community warden into an 
enforcement role opens up a whole different 
argument. They would need to be properly trained, 
because issuing fixed penalties will bring them into 
conflict with people. Therefore, it is not so much 
that the federation opposes community wardens; it 
is more that we regard them as having a role that 
is distinct from the role of the police. 

Mary Scanlon: So you would be happy with the 
money that is going towards providing more 
community wardens. I understand that there is a 
pilot in Tayside and Grampian to pay special 
constables. You would be happy about money 
going towards providing more community wardens 
rather than more police officers. 

Douglas Keil: Having said what I did about 
community wardens, I should say that we also 
said that we would prefer the new finance to be 
spent on providing extra police officers. The case 
for having more police officers in Scotland is clear.  

We were not fully consulted on the proposal to 
carry out a pilot in Tayside and Grampian on the 
payment of special constables. We were made 
aware of the plans and we have some concerns 
about the pilot, because it might fundamentally 
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shift the nature of the special constabulary from 
being a volunteer force to becoming a sort of paid 
reserve. However, that is a big subject and 
discussion of it is different from discussion of how 
that impacts on the Antisocial Behaviour etc 
(Scotland) Bill. 

Cathie Craigie: My question is for Mr Strang, 
because it relates to his area of Dumfries and 
Galloway. Committee members have been 
consulting up and down the country and I was able 
to go to a consultation with community groups in 
Dumfries, where the subject of community 
wardens was discussed. I do not know whether he 
was an ex-member of Mr Strang’s force, but there 
was a particular gentleman there who said that the 
local police rely heavily on the intelligence that 
they get from local communities. He also said that 
community wardens would be another pair of eyes 
and ears and could help the police in their fight 
against crime. I understand that Dumfries and 
Galloway does not have community wardens, but 
has community development agents who help in 
local areas with the environment, litter and so on. 
Do you agree with the gentleman from Dumfries 
that community wardens would be another set of 
eyes and ears on the streets? 

Chief Constable Strang: Yes, very much so. 
There will be two community warden schemes 
starting in April in Dumfries and Galloway, one in 
Stranraer and one in north-west Dumfries. The 
wardens will be employed by the local authority, 
not by the police, and we see them representing 
communities, being in communities and sorting out 
all sorts of problems. They will pass on information 
not just to the police but to other departments in 
the council—if there are repairs needed to lighting 
or housing, for example—and they will play a 
valuable role in encouraging community activity. 
They will be confined to quite a small area, so they 
will get to know people well and, as you said, will 
be eyes and ears. 

Cathie Craigie: Do you not foresee any difficulty 
for them in working with the police? 

Chief Constable Strang: They have not yet 
started, but we will want to ensure that we have 
good communication links with them. If there is 
anything that we need to pass on to them or that 
they need to pass to us, we will have to ensure 
that those communication links are strong.  

Cathie Craigie: Has there been consultation 
between the force and the local authority? 

Chief Constable Strang: Yes. We have worked 
closely together, as all forces in Scotland have, in 
developing plans for community wardens. At this 
stage, we see it as a first run. We shall see how 
the wardens work and develop working practices. 
If the initiative is successful, there might be 

opportunities to extend it to communities other 
than the ones first envisaged.  

The Convener: Are your organisations in favour 
of the move to civilianised jobs—which, in effect, 
are non-policing jobs that are currently done by 
the police—to release police to go out into the 
local area? Communities welcome a high policing 
profile, although there is sometimes a debate 
about how effective that is. Are you also in favour 
of moves to take police out of the jobs in the court 
process that somebody else could comfortably 
do?  

One thing is often said to me about policing 
priorities, and I can sum it up like this. A 
constituent came to me and said, “I’ve had major 
problems with youngsters outside my door. Police 
response times have been very slow. However, 
last night, when I was driving home, I was followed 
by the police. They came to my door, fined me 
there and then for having my fog lamps on at half 
past 11 at night and were very suspicious and 
abrupt in how they did it.” For me, that captures 
the feeling of people in local communities that 
there are always police officers for football 
matches, but it is a luxury to have them come to 
people’s areas when 30 or 40 youngsters are 
gathering.  

How do we address that issue of priority? You 
clearly have a hierarchy of crimes, but the Scottish 
crime survey indicates that a hugely significant 
number of respondents think that youngsters or 
adults gathering in their local community is the 
most serious problem. How do we get consensus 
on what the policing priorities might be? 

Chief Constable Strang: To answer your first 
point, it seems to make sense to have as many 
police officers as possible available for operational 
deployment. If there are tasks that are currently 
being done by police officers that could be done 
by someone without police powers, that makes a 
lot of sense, as they are more likely to be expert at 
that activity. There has been a long history of 
civilianisation and releasing police officers to 
operational duties. In relation to court custody and 
prisoner escort, the task of driving prisoners from 
the police station to court or prison will be 
contracted out later this year. That will free up 
police officers for operational duties.  

There are many priorities. You have highlighted 
the whole issue of road policing. I have to say that 
people are more likely to be killed on the roads as 
a result of people’s driving behaviour or defective 
vehicles than they are through antisocial 
behaviour, so others might argue for a different 
priority in terms of absolutes. There is no either/or 
choice. We need to respond to all the community’s 
needs.  
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I would say this about the group of youngsters 
hanging around. If the response that the public 
want is for the police to turn up and send the 
group of people on their way, we can do that when 
a police officer is available to do so. However, it 
will not solve the problem, as the group will be 
back on the next night or as soon as the police 
officer has gone. Can we guarantee that there is 
going to be a police officer on every corner to stop 
antisocial behaviour? No, it is clear that we 
cannot. 

The Convener: But what if it were to become an 
offence for them to come back? Surely that is what 
characterises the problem. 

Chief Constable Strang: No, I do not think so. 
Clearly, if people are behaving in a disorderly 
manner, the fact that they are committing an 
offence has not prevented them from behaving in 
that manner in the first instance. So— 

The Convener: We cannot gather evidence 
because nobody will come forward. If it were to 
become an offence to be in the place where the 
group is gathering, the issue of having to identify 
people would not arise. The police have told me 
that they go to places but they cannot see the 
crime that has been committed. They say that they 
cannot lift somebody who might be under-age 
drinking even if there are bottles of drink beside 
them. The only thing the police say they can do is 
to take the drink from them. That is the nub of the 
argument around dispersal. 

Chief Constable Strang: To finish the first 
point, even if we keep coming back again and 
again, we will not solve the problem. The real 
strength of the bill is that it says that we need to 
work together to look at the root causes of 
antisocial behaviour. We need to ensure that 
appropriate resources and facilities are available 
and the police need to be in a position to respond 
appropriately, which is where intelligence-led 
policing comes in.  

If we know that there is going to be a problem 
every single Friday night at a particular location, it 
does not take a genius to work out that some sort 
of intervention needs to be made there—the 
situation does not need to be left until calls come 
in. We need to be taking what we call a problem-
solving approach, which is one that looks at 
problems, tries to look ahead to try to predict 
outcomes and tries to intervene in a constructive 
way. 

Will we ever eradicate antisocial behaviour? 
Clearly, we will not. However, it is clear that we 
can have an impact in communities that are 
adversely affected by antisocial behaviour at the 
moment. 

Douglas Keil: On the question of civilianising 
jobs—as I think the convener put it—that process 

has been going on in the police service for as long 
as I have been in it and it is not at an end. Mr 
Strang referred to court security duties. The 
federation has no difficulty with the issue of 
escorting prisoners to and from court, but we have 
a slight concern about security in courts. We 
continue to think that the presence of a police 
officer will be required in certain courts. The 
number of police officers who would be released 
from court security duties is still to be established. 

If antisocial behaviour teams are established 
under the bill, a police officer would be required to 
be attached to the antisocial behaviour team at the 
local authority and police officers would have to be 
diverted to deal with that work. It seems to us that 
the effect of every new piece of legislation is to 
take police off the street.  

There are jobs that have to be done in back 
offices that will never civilianise. However, we are 
quite clear that where an officer’s powers, skills or 
experience are not required, the job should be 
considered seriously as one that support staff 
could carry out. I have no difficulty with that at all. 

If members of the committee were to spend a 
little time in a police control room or in a contact 
centre, they would see the range of calls that 
come in and would begin to get a picture of how 
staff decide whether a call from an elderly person 
who is being annoyed by youths on a street corner 
is more important than one made by someone 
whose house has been broken into or who has 
had their car stolen. It is a real problem.  

Mr Strang will correct me if I am wrong, but I 
think that we are beginning to consider a national 
standard attendance policy. There are different 
response rates in different parts of the country 
because some places are busier than others. 
Although prioritisation is something that we have 
done since time began, right now it is a difficulty. It 
is a frustration for operational police officers to 
have to drive past groups of unruly people 
because they have a more important call to go to 
at the other end of their area. That is one example 
of why we feel that we need more operational 
police officers on the street. 

Patrick Harvie (Glasgow) (Green): We have 
touched on the dispersal of groups a couple of 
times, but I have some further questions on the 
subject. 

My first question is for Mr Strang. It has been 
suggested that the designation of an area would 
send a message to young people or to the 
community that there is a problem in that area and 
that it has to stop. A moment ago, when you spoke 
about the police taking a problem-solving 
approach, you seemed to suggest that there is an 
opportunity to send out that message. Will the 
ability to designate an area and to put signs up on 
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lampposts and photos in the newspapers be an 
effective way of sending a message? Will it 
complement the abilities that you have at the 
moment? 

Chief Constable Strang: The introduction of a 
problem-solving approach, as you described it, 
and which I described as identifying antisocial 
behaviour hot spots and coming up with an action 
plan to deal with them, will of itself send out the 
message that we are taking antisocial behaviour 
seriously and that we, as local partners, will do 
something about it. We have never had 
designated areas, so we are being somewhat 
speculative about the impact on an area of 
designating it a hot spot for antisocial behaviour. 

The question is whether designation will make 
the people who have been causing trouble in that 
area change their behaviour. I have said already 
that it is clear that if they are committing offences 
at the moment, they are not people who hold the 
law in high regard. Perhaps they feel that they will 
not be detected, but that is a separate issue. The 
knowledge that they are breaching the law is not a 
restraint. Designating an area will not of itself have 
a major impact on changing people’s behaviour. 

11:00 
Patrick Harvie: It has been suggested that 

designation might have a negative impact, in that it 
might attract people to an area for a little sport, 
shall we say. Do you think that that is a 
reasonable fear? 

Chief Constable Strang: I can understand that 
comment and I am not sure that that fear can be 
discounted entirely. One of our frustrations is our 
concern that we will get into a cat-and-mouse 
game, which we have experienced with street 
races in which people bait the police deliberately 
in the hope of getting them engaged in a car 
chase, which of course can be lethal. There is a 
possibility that that fear will be realised, but it is not 
necessarily realistic. 

Patrick Harvie: You have both mentioned the 
difficulties that could be involved in designating an 
area, given the bureaucratic hoops that would 
have to be jumped through. I am keen that, if the 
dispersal powers are introduced, more 
organisations are consulted before designation 
takes place. I am thinking not just of local 
authorities, but of organisations that are involved 
in youth work and community mediation. What do 
you think about that? 

Douglas Keil: There are two main problems 
with the proposed power of dispersal, the first of 
which is the bureaucratic process that would have 
to be gone through in designating an area. The bill 
says that we would have to gather evidence first, 
then report, consult, publicise and advertise before 

we were authorised to designate an area. That 
would involve a lot of police work, both on the 
street and behind the scenes. To use the bill’s 
terminology, statements would have to be taken 
from witnesses who had been “alarmed or 
distressed” by the behaviour or action of groups in 
order to establish that the antisocial behaviour had 
been “significant and persistent”. Decisions would 
then need to be made about the parameters of the 
relevant locality, the specified period of 
designation and/or the particular times within a 
specific period. All that work would then have to be 
reported in writing and submitted to the local 
authority for consultation. After that, the senior 
police officer who gives the authorisation for 
designation would have to publish a notice in a 
newspaper and display the notice in conspicuous 
places within the designated area. 

In that process, we would run the risk of 
stigmatising areas—and the well-behaved and 
law-abiding people who live in them—and we 
would run the risk of attracting undesirable people 
who would simply come along to the area because 
of the possibility of their being chased by the 
police. You asked whether the designation of an 
area would send a message. The best message 
that we can send is a police officer to deal with the 
problem. 

Patrick Harvie: I have a question for Mr Keil 
and another general question for both of you. 

You say that you have not spoken to police 
officers who feel that they need the power of 
dispersal, but we have heard from Jack McConnell 
that he has not spoken to police officers who say 
that they do not need the power. It is difficult to 
understand how you can be speaking to police 
officers in the same country, let alone the same 
forces. How can your experience and Jack 
McConnell’s experience of speaking to police be 
so different? I would ask Jack McConnell that 
question if he were here, but I am asking you as 
you are here. 

Douglas Keil: As I said, I have no doubt that the 
First Minister and other MSPs have met police 
officers who said that they could use extra powers. 
However, without an explanation of the detail of 
the proposed powers or a close examination of the 
bill’s terms on authorisation and of the 
requirements once authorisation has been given, 
which involve questions such as how to operate 
the provisions in the bill and how far apart two 
people have to be before they are dispersed, a 
police officer who has not seen the difficulty would 
answer yes to the simple question whether he or 
she wants more powers to deal with unruly 
groups. 

I have consulted a large number of police 
officers and ensured that they had the details that I 
described. When police officers see the details, 
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their clear view is that the power to disperse is 
bureaucratic and that it would be ineffective and 
would add nothing to current law. Not simply 
police officers have said that; I am not a lawyer, 
but lawyers who gave evidence to the Justice 2 
Committee on the subject took that view, too. 

Patrick Harvie: You think that you and Jack 
McConnell are speaking to similar police officers, 
but that the difference is the amount of detail that 
those officers have about the proposals. 

Douglas Keil: Yes. 

Patrick Harvie: Another concern is that the 
exercise of the power of dispersal would 
undermine relationships between communities, 
the young people in those communities and the 
police. Do you share that fear? 

Chief Constable Strang: The debate about the 
so-called power to disperse has been blown out of 
proportion and is a distraction from the main thrust 
of the bill. The ACPOS position, which was in our 
response to the consultation paper, is that current 
powers are sufficient to deal with antisocial 
behaviour. If people are disorderly on the street, 
behave in a way that causes alarm and distress or 
commit a breach of the peace, adequate powers 
are available to deal with them. Therefore, it is 
hard to envisage how those powers would be used 
in addition to other powers. 

Patrick Harvie: Surely the crucial difference is 
that it is proposed that the police will have the 
power to disperse people because of their 
presence in a locality where significant, persistent 
antisocial behaviour has taken place, and not 
because they are committing an offence. If people 
were moved on or dispersed, or if they were 
charged for refusing to disperse when they had 
not committed what could be described as an 
offence at the moment, would that undermine their 
relationship with the police? 

Chief Constable Strang: I cannot see 
circumstances in which people who are 
committing no offence other than being in a place 
would be moved on. If people caused alarm and 
distress and a breach of the peace, they might be 
warned and told to move on. 

The danger is that the public will be misled into 
thinking that police officers do not have powers to 
deal with antisocial behaviour. If the provision is 
enacted and the perception becomes that the 
police can move people on in a designated area, 
conflict could arise in areas that are not 
designated. Police officers could be dealing with 
youngsters who might say, because they do not 
understand the current level of police powers, 
“This is not a designated area so you can’t move 
me on.” We consider that the current level of 
police powers is adequate to deal with antisocial 
behaviour. 

Douglas Keil: We have talked about the 
authorisation process. Before any of the proposed 
powers in section 19 can be exercised, an officer 
in a designated area must have 
“reasonable grounds for believing that the presence or 
behaviour of a group of two or more persons in any public 
place in the relevant locality has resulted, or is likely to 
result, in any members of the public being alarmed or 
distressed.” 

When those conditions apply, a constable 
“may give … a direction requiring the persons in the group 
to disperse”. 

As I said, that raises the question of what the word 
“disperse” means. How far apart do two people 
have to be before they no longer form a group? 
How far away do they have to move before they 
are dispersed? That is not a flippant point. A police 
officer must think about such questions before he 
or she exercises any powers. 

A constable may then 
“give … a direction requiring … persons whose place of 
residence is not within the relevant locality to leave the 
relevant locality or any part of the relevant locality”. 

That seems clear enough. Consequently, it is clear 
that a resident of the relevant locality can be 
dispersed from a group but cannot be directed to 
leave the relevant locality. 

Under section 18(2)(c), the bill provides that a 
constable may give 
“a direction prohibiting any of those persons whose place of 
residence is not within the relevant locality from returning to 
the relevant locality or any part of the relevant locality 
during such period (not exceeding 24 hours)”. 

That also seems clear enough. However, if the 
problem is that the group is simply standing in a 
particular place in a way that is objectionable, 
provided that the group complied with each 
direction, constables could have to reissue the 
direction every 24 hours. Similarly, 
superintendents could have to reauthorise areas 
every three months. 

Under section 19(2), the bill provides that 
“A person who, without reasonable excuse, knowingly 
contravenes a direction given to the person under section 
18 shall be guilty of an offence” 

and may be arrested. In my view, that new power 
makes little or no discernible difference. 

We cannot think of a set of circumstances in 
which the existing powers would be insufficient or 
in which the new powers would be more 
appropriate, efficient or effective than those that 
we already have. If anything, as Mr Strang has 
said, the new powers would raise the public’s 
expectations to the point at which they thought 
that the police could deal with antisocial behaviour 
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on any occasion. For the reasons that I have 
already given, I think that that is impossible. 

Donald Gorrie (Central Scotland) (LD): There 
is general agreement that, either under existing 
laws or under the bill, the police should deal with 
groups that are seriously misbehaving, but there 
are also groups of youths who go about as if they 
were in a sort of open-air youth club—perhaps 
because there is not a real youth club that they 
can attend. Such youths may not be doing 
anything wrong, but they may intimidate and worry 
local citizens, because having 20 teenagers 
around can be slightly worrying. Have you any 
advice on how the latter law-abiding group of 
young people could be better dealt with? 

Chief Constable Strang: I would recommend a 
proximity conference, in which the young people 
and older people in the community are brought 
together so that the older people can describe the 
impact on them of the young people’s behaviour 
and the young people can describe the intentions 
behind their behaviour. Such conferences have 
been found to be enormously successful. That 
idea is at the heart of restorative justice, which 
says that, if there is a breakdown in relationships, 
we need to get people together to talk about and 
deal with the problem. 

If the young people do not have criminal intent 
and are not damaging property or breaking 
windows—that is, if we are talking not about 
serious antisocial behaviour, but about what we 
might describe as an inappropriate fear on the part 
of people who are not in that group—we would 
look to that sort of solution. The police do not need 
to move people on if, as you described, they are 
doing nothing more than enjoying youth-club type 
activities in the open air or in a park. 

Douglas Keil: I have never heard the term 
“proximity conference” before, but I recognise 
what Mr Strang means. 

When I worked on the beat, if I had that type of 
difficulty and I had 10 or 20 minutes to attend to 
three or four areas in my beat where that was a 
problem, I would try to build relationships with the 
people who were standing there. It is a question of 
explaining to the young people why their presence 
might be a problem and encouraging them to look 
for an alternative place in which to hang around. 

I agree that many people think that the problem 
comes from a lack of structured activity and a lack 
of alternatives for young people. I am sure that 
that is the case in some areas. In my view, the 
solution is not only about police enforcement, 
although that is sometimes clearly necessary. Mr 
Strang’s proposal makes absolute sense to me. 

Donald Gorrie: That is a helpful suggestion. 
There is a lot of rhetoric about early intervention, 
but in my experience very little such activity takes 

place. There are some good schemes whereby 
the police are involved with young people. An 
example of that is the Edinburgh youth café, which 
is just round the corner. Is there more scope for 
proactive policing activity, perhaps along with 
street youth work, to try to tackle such problems 
even earlier than Mr Strang has suggested? 

Chief Constable Strang: There is an argument 
for that. For instance, the purpose behind 
community constables going into primary schools 
is not only to issue messages about safety and the 
dangers of alcohol and drugs, but to develop 
relationships with the young people and to build a 
positive image of the police. I suppose that it all 
comes back to the question of resources and 
priorities. Although it is probably good for police 
officers occasionally to visit youth clubs, develop 
rapport and share information, we need to balance 
that approach with attending to a list of 
outstanding calls. The situation is difficult. 

That said, I very much agree with Mr Keil’s 
comment that we should engage constructively 
with young people. Police officers should be seen 
as part of a community and as a group of 
individuals, or part of an organisation, that young 
people can go to if they have problems or 
information, not as the enemy or as 
representatives of an older, more hostile section of 
the community. 

11:15 
Cathie Craigie: I cannot speak for other areas 

or cities, but I know that in my area community 
cops get involved with youth clubs—indeed, every 
community cop in my area would be trying to get 
involved with young people. I assumed that that 
happened everywhere. If that does not happen, it 
certainly should do. 

I agreed with David Strang’s comment about the 
power of dispersal being blown out of proportion. 
As I see it, although the police have powers to 
disperse people, they do not have the power to 
designate an area in which a problem exists. I 
consulted the community in Cumbernauld and 
Kilsyth widely on this bill; we had a public 
consultation over the summer and held a 
community forum-type conference to which 
representatives from all community groups in the 
constituency were invited. Not everyone who was 
invited turned up—if they had, we might not have 
had enough room for everyone. The conference 
involved the police, community groups, individuals 
who had experienced the antisocial behaviour of 
young people gathering in a particular area and 
the community police officers who had dealt with 
the matter. 

Although the community had been blighted by 
that antisocial behaviour, the relationship between 
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the community and the police had not been 
stretched; in fact, they had been brought very 
much together. The individuals had not 
complained that the police were not taking the 
matter seriously enough. The fact is that the police 
could do nothing about it. By the time that the 
police had been called and had come out, the 
kids, who had been gathering in a garden next to a 
hut that seemed to be attracting them, had 
scattered. It took about two years to get someone 
into court over that matter. The day after that 
young person was sentenced, one of the residents 
in the area had his tyres slashed and his garden 
gate damaged. 

The police should have been able to say to that 
group of young people, “You can’t gather at the 
corner of your friend’s garden between the hours 
of 8 o’clock and 1 o’clock in the morning.” That is 
how I see the bill being used. The police will not 
have to use it every day of the week or even once 
a month. I know that the police already have the 
power to move people on, but they do not have 
the specific power to designate an area in which a 
problem exists. 

The Union of Shop, Distributive and Allied 
Workers, whose representatives will give evidence 
later this morning, has submitted evidence 
highlighting the extreme circumstances in which its 
members have been placed as a result of people 
gathering next to their shops. I hope that you will 
listen to the union’s witnesses. I do not know what 
they will say in their oral evidence, but USDAW’s 
written submission shows that there is a clear 
problem. Do you agree that the police should find 
part 3 of the bill, which is about designating an 
area, useful in extreme cases? 

Chief Constable Strang: The problem is not 
that young people are gathering in an area, but 
that offences such as tyre-slashing and damage to 
property are being committed. To offer a solution 
to the problem that you described, I would ask, 
“Where’s the CCTV camera?” A CCTV camera will 
gather evidence, it does not have to go to court— 

Cathie Craigie: We are talking about a 
residential area—two streets in a nice area with no 
shops. Perhaps you are suggesting that we should 
have CCTV cameras in every street. 

Chief Constable Strang: Not at all. What I was 
saying was linked partly to what you were saying 
about shop workers and groups outside shops, 
where there could be CCTV. 

Before the power to designate an area kicked in, 
there would have to have been a persistent and 
serious problem with antisocial behaviour. The 
power would not apply to just any residential area. 
You are telling me about an area in which there 
has been a persistent problem and in which 
crimes have been committed for which there is no 

evidence because residents and witnesses are not 
willing to come forward to give evidence. We have 
to look for a solution to that. The solution could be 
police patrols at the relevant times, or it could be, 
if we have to gather evidence of criminal 
behaviour, CCTV. 

If police officers are not available to patrol an 
area to prevent problems from happening in the 
first place, they will not be available to exercise the 
power of dispersal. That power is about dealing 
with a presence of people. Mr Gorrie spoke about 
a presence of people who are not causing bother; 
the situation that you described is about a 
presence of people who have previously caused 
bother for which we do not have evidence. I am 
simply saying that we do not need an additional 
power to deal with such a problem. 

Cathie Craigie: In the situation in my 
constituency, the police patrolled the area but did 
not have the power to stop those young people 
going to that particular garden. It would have been 
of benefit to those young folk not to have been 
gathering there, because they were eventually 
only going to get into trouble. 

Chief Constable Strang: I agree. 

Cathie Craigie: It would have helped if we had 
been able to say that, between such and such 
hours, for a period of time, they could not go to 
that area. 

Chief Constable Strang: If those young people 
are damaging property and behaving in a 
disorderly way, I do not think that they are going to 
take any notice of the fact that they are not 
allowed to gather there. If they are already law-
breakers—which is what you are saying—and they 
are not just gathering for an innocent purpose— 

The Convener: If somebody returns to a spot so 
that you can say, “You shouldn’t be here, and you 
can be charged,” is that easier for you than the 
situation in which there is a group of 40 people, a 
slashed tyre and a broken bottle, and you have to 
say, “It was one of the 40 of you, though we don’t 
quite know which one”? From which situation is it 
easier to gather evidence? You are saying that, if 
people disregard one crime, they will disregard 
another. Which situation would be the easier to 
police? 

Douglas Keil: You raise an important point. If 
the power to disperse gets on to the statute book, 
and if an area is designated in the way that is 
described in the bill, a police officer can advise 
someone that they are in a relevant locality and 
that they should go away and not come back 
within 24 hours. For that to be effective, it would 
have to be done every 24 hours. The notion that 
the people who cause the difficulties will, on one 
telling, simply disappear and never come back is, I 
think, wrong. To gather evidence of whether the 
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person was there the previous night and has come 
back 23 and a half hours later—which would be an 
offence under the act—would be an incredible 
complication. 

The Convener: So, if you had the power without 
the bureaucracy, you would recognise the point 
that I make—that it is an easier policing issue to 
identify somebody coming back to an area than it 
is to choose one out of a group of 40 as the one 
who has committed an offence. 

Douglas Keil: No. That is not my point and I 
would not like you to think that it was. 

If someone in a particular area is putting 
someone else into a state of fear or alarm, or even 
annoyance, it is quite feasible for a police officer to 
warn that individual that his presence in that area 
is putting another person into a state of fear or 
alarm or annoyance and that his behaviour is 
creating a breach of the peace. If he does not 
desist, the police officer has the common-law 
power of arrest. It does not matter whether that 
happens in a relevant locality or not. Not a single 
example has been given, either today or by other 
people who have commented, that could not be 
dealt with adequately under the common law—if 
you had police officers with the time and resources 
to— 

The Convener: Can you understand the feeling 
of being in a parallel universe that I experience in 
dealing with the serious issues that people bring to 
me? I am not talking about the folk who need 
proximity conferences and need to understand 
that young people make a bit of noise when they 
gather. I am talking about people who, over a long 
period and with the help of the police, have been 
wrestling with the difficult problem of a place that 
has become an outdoor youth club—not because 
there are no youth facilities elsewhere, but 
because youngsters prefer to gather in that place 
than to use the free swimming facilities that are 
available down the road. Youngsters from across 
the area gather there—they are dropped in the 
area by their families, who perceive it as a 
gathering point—and there is evidence that crimes 
are committed. There is broken glass, graffiti and 
alcoholic drink, and there is suspicion that there 
are youngsters under 16 there. The police, to their 
credit, have made such places hot spots, 
developed strategies for dealing with them and 
genuinely wrestled with the difficulty. 

After all that, those law-abiding people about 
whom you are concerned feel that their area has 
been stigmatised. They say that they cannot invite 
their families to visit them because of the 
difficulties with youngsters outside. They feel that 
something more should be done. The police say 
that their difficulty lies in identifying the individual 
who commits the crime, as groups of up to 40 
young people are involved, and in getting folk to 

come forward when they have already been 
intimidated by having eggs thrown at their 
windows, among other things. The police find it 
difficult to gather the evidence to show that 
offences have been committed. 

Although it is difficult to identify an offence, 
distress has been caused and the police know that 
people have been alarmed. Do you not agree that, 
in those extreme circumstances, it is reasonable to 
say that the job of the police—doing the same 
thing that a CCTV camera does in moving 
youngsters on—should be to police the area for 
youngsters returning there rather than to identify 
the individuals, within a group of 30 or 40 people, 
who are committing an offence? Is it not 
reasonable, in this parallel universe in which I 
exist, for us to consider how the power to disperse 
would support the community that is under stress? 

Douglas Keil: It is reasonable for you to 
consider that, and you have done so for several 
months. However, I feel that there is a lack of 
understanding between the position that I am 
taking and the position that you describe. There is 
nothing missing in the current law—nothing that 
the proposal for a power to disperse would add. In 
a relevant locality, how can anyone know whether 
a person has been warned not to return within 24 
hours? 

The Convener: The police could simply say, 
“Nobody is going to gather in this area, because 
distress has been caused to the local community. 
If you come back, that will be an offence. We have 
notified the local community that that is the case.” 
Is that the power that you would want? If the police 
already have that power, why are these groups 
still gathering? 

Douglas Keil: As far as I am concerned, it is 
because we do not have the time and the 
resources to attend every call for assistance of 
that nature. 

The Convener: Even when the police prioritise 
the place, target it and have a programme that 
identifies that they are going to work there? I am 
sure that there will be a range of views on the use 
of dispersal powers; however, the local police tell 
me that their difficulty is that it is not sufficient for 
them to see somebody standing with drink beside 
them. They cannot move that person on, although 
they can take the drink from them. They certainly 
cannot tell the person to go away and not come 
back. 

Douglas Keil: I cannot understand why that is 
the case. If the conditions exist that would allow a 
superintendent to designate an area a relevant 
locality, by definition the circumstances exist to 
allow the police to use the current common-law 
powers. 
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The Convener: Folk are saying that there is a 
persistent problem. They hear the police on a 
national level saying that they have all the powers 
that they require; however, they are being told 
locally that the police cannot move the group 
away, although they can deal with any offences 
that it commits. Can you understand why people 
lose faith in the police? That is a bigger cost to 
some communities, in which people are effectively 
policing themselves. 

Douglas Keil: I said earlier that it is a source of 
great regret to me that people have lost 
confidence in the police, but it is certainly not 
because the police do not have the powers. I 
cannot explain it any other way. I am sorry. I would 
need to know the specific details to establish 
whether a breach of the peace occurred and 
whether obstruction occurred under the Civic 
Government (Scotland) Act 1982 before I could tell 
you precisely what police powers could be 
employed. 

The Convener: So you would have to identify 
an offence. It would not be sufficient that, over a 
long period of time, 30 or 40 youngsters had been 
gathering and there was evidence of vandalism 
and under-age sex. Those things happen, but to 
police the situation you have to have evidence of 
individual offences, as opposed to saying, 
“Enough is enough. This has got out of hand in 
this local community. To give the local community 
respite, for a period of three months, while all the 
other youth work and stuff is going on, we will 
simply say that this is not going to be a gathering 
point. This is not a place where your mammy and 
daddy are going to drop you off for your Friday 
night’s entertainment.” 

11:30 
Chief Constable Strang: The bill requires that 

the person’s behaviour causes fear and alarm to 
other people. If you are saying that the condition is 
that they are causing fear and alarm, that would 
constitute a breach of the peace. If they were 
standing peacefully, at whatever age—whether it 
was an old-age pensioner or young people—and 
their behaviour did not cause fear and alarm to 
others, there would be no power even under the 
bill. You are describing a power to prevent people 
gathering where offences had been committed 
previously. The bill talks about— 

The Convener: Because it is the same people 
whom we have not been able to identify as the 
perpetrators of individual offences, but there is 
evidence that when the group is present there is 
vandalism, intimidation, graffiti, paint on cars or 
whatever. Perhaps there is an issue about an 
individual’s right to go wherever they wish on the 
public highway, but is it not reasonable that 
individuals should have the right to sit in their own 

living room, rather than have to sit in the kitchen, 
because they cannot tolerate what is happening 
outside their door? 

I have a wonderful constituency. It is a really 
good place to live, but right across the 
constituency—right across it, regardless of 
housing tenure or the nature of the houses—these 
issues come up. The police and everyone else 
have to acknowledge that antisocial behaviour is a 
serious problem and that, in extreme 
circumstances, a balance of rights has to be 
identified. The power to disperse groups 
recognises that in extreme circumstances, as I 
have described, where some communities are 
under siege, they deserve the same respite that 
the rest of us have when we go to our own homes. 

Chief Constable Strang: I refer to my opening 
comments. We recognise that across Scotland 
antisocial behaviour is a real problem. It is raised 
with us and we need to take it seriously. That is 
why we welcome the measures in the bill: they 
attempt to tackle exactly the problems that you 
describe. However, the offence in section 19 
applies to individuals, not to a group. It is about an 
individual person committing an offence for which 
they could be dealt with by a police officer. My real 
fear in all this—I go back to the power of dispersal 
being blown out of all proportion—is that from the 
way you are talking, there is an expectation that if 
the police are given the power to disperse it will 
solve all the problems and somehow be the 
solution to the pain and anguish that communities 
are suffering at the moment. I think— 

The Convener: Is it reasonable for people in 
such communities to expect that if they are 
experiencing such distress every night that they 
cannot sit in their own living room or park their 
own car in front of their own door, the authorities—
whichever they are, including the police—will do 
everything they can to address the problem? It 
will, perhaps, be about resources, but it will also 
be about priorities. For example, we always get 
the police at football grounds, but we do not 
always get the police to come to a family’s door 
when they are faced with these kinds of problems. 

Nobody wants to kid anyone that antisocial 
behaviour will be solved by one section in a bill, 
but it is reasonable to think that we will do all the 
things that might, in part, work towards the 
broader picture of addressing antisocial 
behaviour—unless you are saying that the 
situation will be worse with the bill and that it will 
actively work against what we are attempting to do 
with the bill, which is a far more serious challenge. 

Chief Constable Strang: I think that it is entirely 
reasonable for citizens in Scotland to have the 
expectation that you have described if they are 
suffering at the hands of people who are 
committing offences—that is why we employ a 
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police force and why we have a criminal justice 
system. Of course I am not going to argue that 
people ought to suffer that; no community should 
suffer that. Our advice is that the power in part 3—
unlike all the other aspects to do with intensive 
intervention, such as taking the issue seriously 
and putting in extra resources if there is an 
antisocial behaviour hot spot—is not the right 
solution to the problem we face. I would caution 
you against thinking that, by including the power in 
question, the world will be dramatically changed in 
a way that will suddenly stop groups gathering as 
they do at the moment. 

The Convener: I can assure you that I would 
not be naive enough to think that anything any of 
us could do on such issues would solve the 
world’s problems, but it would be nice if we could 
ensure that everything we did at least focused on 
recognising how serious the problem is and if the 
measures we took, combined with all the other 
things we are doing, were intended to work 
towards that. 

Stewart Stevenson: I wonder whether you have 
been following the evidence that has been given to 
the committee to the extent of having read the 
useful remarks of the Edinburgh Labour councillor 
who described problems of a similar nature in her 
area in south Edinburgh over a period of time. I 
think that her evidence included reference to a 
visit that some members of the committee made to 
that area, during which we met community leaders 
of various political views and none who spoke 
highly of the co-ordinating influence of an elected 
representative in bringing to bear resources—such 
as the police, housing and community education—
on the problems.  

In the light of that evidence, do you agree that, 
where the opportunity exists within the existing 
powers to bring to bear resources on a problem in 
that way, such a model offers a way forward for 
solving problems in particular areas? I suspect 
that I am not alone in having organised public 
meetings to bring resources together. Such action 
has not been successful immediately, of course, 
because an entrenched problem cannot be solved 
in one day; if it could be, it would probably not be 
much of a problem. Do you agree that elected 
representatives, as part of the community 
leadership, have a key role in seeking to draw 
resources into areas where they are required and 
that the example that I provided perhaps shows a 
way—if not necessarily the only way—in which 
such problems can be addressed successfully 
within the existing framework? Or do you have a 
different view or a different model? 

Chief Constable Strang: No, I think that that is 
a very good description of how those sorts of 
problems can be addressed. Different people have 
different perspectives on a problem and it is useful 

to share them. By concentrating on a particular 
area, one can put together an appropriate solution. 
I fully support your proposition. 

Stewart Stevenson: One of the essences of 
that would be the multidisciplinary nature of the 
approach and the availability of many different 
resources; in other words, the police cannae do it 
on their own. 

Chief Constable Strang: That is at the heart of 
the notion of each local authority developing an 
antisocial behaviour strategy. This morning, we 
have not discussed antisocial behaviour orders 
that would prevent individuals from going to a 
particular place, but they might be appropriate. 
That is a powerful element in the bill. If it has been 
identified that someone repeatedly causes a 
problem at a particular location, an ASBO might 
well be an appropriate response. 

Stewart Stevenson: So you would suggest that 
the provision for extending the scope of ASBOs to 
cover children down to the age of 12 would be a 
useful addition to the armoury? 

Chief Constable Strang: Yes. I have given 
evidence elsewhere on this. If the power is 
appropriate for a 16-year-old, it might be useful for 
a 15-year-old. I am not saying that it would be 
appropriate in every case, but I would be happy to 
see it made available if it was suitable in particular 
cases. 

Stewart Stevenson: Mr Keil, do you wish to 
comment? 

Douglas Keil: I have nothing to add to that. I 
agree with all that was said. 

Elaine Smith: I want to go back to some of the 
exchanges on the dispersal of groups. Whether or 
not things have been exaggerated, the committee 
has to scrutinise the way the bill has been written. 
If the bill were implemented as it stands, what 
enforcement issues would arise? If there were a 
no-go area and a group had been dispersed, how 
would the police know that it was the same group 
that had been there 24 hours before? Would you 
take names? Would you take photographs? 

Chief Constable Strang: Obviously, whether 
the bill goes through is a matter for this 
Parliament. If the power exists, it will be there for 
us to use. To use it, we would need to know that a 
person had been told to leave a locality and not 
return within a specified period. To do that, we 
would need to take their name and address and 
record the fact that the person had been so 
warned. If they then came back, we would then 
know that they had been warned. 

Elaine Smith: On a similar issue but from a 
different angle, I want to ask about when a no-go 
area is designated outside a post office and a 
group is there to protest about the closure of that 
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post office. If other people say that that group is 
causing them “alarm or distress”, to use the terms 
of the bill, would the police—out of fairness and a 
desire not to differentiate between different 
groups, such as a group of young people and a 
group of older people—have to move that group 
along and disperse the people? 

Douglas Keil: No. You have touched on a 
difficulty that we may not have clarified earlier. 
Once an area has been authorised, before a 
police officer can exercise his or her powers under 
section 18(1), they must have 
“reasonable grounds for believing that the presence or 
behaviour of a group of two or more persons in any public 
place in the relevant locality has resulted, or is likely to 
result, in any members of the public being alarmed or 
distressed.” 

I am trying to get my head around how a police 
officer would establish that the presence of a 
group is “likely” to distress or alarm other people. 
For the life of me, I cannot. 

To answer your question, I would use the 
common law powers of breach of the peace and 
the statutory powers that are already available to 
me, not this piece of legislation. 

Elaine Smith: I am slightly confused by the 
distinction between antisocial behaviour and 
criminal behaviour. Even though I have been 
sitting looking at this bill for weeks, I have not got 
the distinction clear in my head. Mr Strang talked 
about serious antisocial behaviour. In the past, 
what I thought of as antisocial behaviour involved 
things such as dog fouling, vandalism, graffiti, litter 
and people not having any consideration for others 
around them. When you talk about 150 people in a 
street setting cars alight or breaking windows, I 
think of that as a riot and therefore criminal 
behaviour. Is there a difference between criminal 
behaviour and antisocial behaviour? Does the bill 
cross over into areas of criminal behaviour 
although it is called the Antisocial Behaviour etc 
(Scotland) Bill? 

Chief Constable Strang: There are two uses of 
the word “antisocial”. You talked about damaging 
property, setting fire to things and dropping litter. 
Those would generally be described as antisocial 
behaviour. However, each of those behaviours is a 
breach of the law. It is an offence to drop litter and 
it is an offence to damage property. If those 
offenders were being dealt with in the criminal 
justice system, they would be dealt with for the 
specific offences they had committed. Section 
110(1)(a) describes antisocial behaviour as acting 
“in a manner that causes or is likely to cause alarm or 
distress”. 

It is behaviour that causes alarm or distress but 
does not amount to assault or damage, because 
someone who commits assault or who does 

damage would be dealt with for assault or 
damage, as that would be the more serious 
offence. 

Mary Scanlon: I want to move on to sections 20 
and 21, which seem to be causing your 
organisations a bit of alarm and distress. 

Section 20 refers to “guidance” from the Scottish 
ministers. From what I can see, it does not seem 
to give you too many problems. However, you are 
concerned by section 21, which says: 

“The Scottish Ministers may give directions to persons 
exercising powers”. 

In its submission, ACPOS says: 
“Chief Constables are operationally accountable for the 

exercise of powers by police officers; this should not be a 
matter for Ministers.” 

The Scottish Police Federation goes even further: 
“Any inference that policing decisions have been taken 

for political reasons would threaten” 

public 
“confidence and support.” 

Will you outline and clarify your concerns about 
section 21? 

11:45 
Chief Constable Strang: We acknowledge that 

it would be useful to have guidance on how the 
power is to be exercised. The police service and 
the Scottish Executive would work together to 
develop the guidance, to ensure that it was 
implemented consistently across the country. 

The world has moved on slightly since my 
submission to the committee. I note that in his 
evidence to the Justice 2 Committee last week, 
the Deputy Minister for Justice said that it was not 
his 
“intention to interfere with the operational independence”—
[Official Report, Justice 2 Committee, 14 January 2004; c 
483.] 

of police officers. I certainly take some comfort 
from that. I believe that he also said that he would 
rethink the power of direction, about which we 
have concerns. 

Douglas Keil: I laid out my concerns about 
section 21 in my submission to the committee. My 
question about section 20 centres on the 
difference between the reference to “direction” in 
section 21 and to “guidance” in section 20. Section 
20 says: 

“A person exercising a power by virtue of this Part shall, 
in the exercise of the power, have regard to guidance 
issued under this section.” 

Is having to “have regard to guidance” the same 
thing as a direction? Although the point is not for 
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me, but for legal people, to establish, it is why I 
say in my submission that sections 20 and 21 
need to be looked at. I am more concerned about 
section 21, but I acknowledge Mr Strang’s 
comment about Mr Henry’s evidence last week, in 
which he appeared to indicate that section 21 
would be reviewed. 

The Convener: So again it would be easier to 
give you a power and make you accountable for 
how it is exercised. 

Douglas Keil: Sorry? 

The Convener: I said that it would be easier to 
give you the power and make you accountable for 
how it is exercised. Would that be a more 
reasonable approach than using words such as 
“shall”, “guidance” and all the rest? Would it be 
more straightforward to give your organisation the 
power and make you accountable for how it is 
used? 

Douglas Keil: That is essentially how the 
system works. Indeed, it has been that way since 
the police service began. 

Stewart Stevenson: I have a little question 
about the power of direction in section 21. At the 
moment, the bill does not seek to require the 
minister to make Parliament aware of the direction 
or its contents. As a result, a direction could be 
made confidentially, as could the direction that it 
not be disclosed. Could directing that a direction 
should not be in the public domain create 
difficulties? 

Chief Constable Strang: I cannot imagine any 
circumstances in which a direction would not be in 
the public domain, particularly given the provisions 
in the Freedom of Information (Scotland) Act 2002 
that are about to come in. 

Stewart Stevenson: So your quick response is 
that that act would require any such direction to be 
in the public domain? 

Chief Constable Strang: Yes, but our advice—
and our hope—is that the power of ministers to 
direct officers will not be included in the legislation. 

Stewart Stevenson: Yes, that is right. I think 
that we have covered the matter—I do not want to 
make a meal of it. 

Mary Scanlon: If the Deputy Minister for Justice 
said that it was not the intention behind section 
21—or section 20, as Douglas Keil said—to 
interfere with operational matters, why is the 
provision in the bill? 

Douglas Keil: From what I have heard from 
other people, I am quite sure that it was never the 
intention to give absolute instructions to chief 
constables to designate such and such an area. I 
think that the issue is more to do with the wording, 
which I think flies in the face of the well-known 

concept of a chief constable’s operational 
autonomy. However, I heard Mr Henry say last 
week that he intended to review the provision, 
which I hope means that the wording will be 
softened or indeed taken out. 

The Convener: Although we had identified a 
number of other questions to ask you, we wanted 
to focus on certain key issues. However, I will run 
through those questions and if you want to make 
any specific points, that will be helpful. It is not 
compulsory to do so, because I know that you 
have included a lot of information in your written 
submissions. 

Do either of you want to make any specific 
points about parenting orders; electronic 
monitoring; fixed penalty powers; equal 
opportunities issues—which have already been 
dealt with—and the closure of premises? 

Chief Constable Strang: My only comment is 
that we welcome the breadth of measures outlined 
in the bill. This morning, we have discussed a wide 
range of circumstances that affect different 
communities across Scotland. Parenting orders, 
antisocial behaviour orders and so on will be 
useful for certain occasions and certain people 
and we support them. Moreover, we feel that the 
introduction of fixed penalty notices will have real 
benefits if they result in less bureaucracy and 
fewer attendances in court. We are very happy to 
support those measures. 

Douglas Keil: I am quite content with my 
comments. I have had the opportunity to say all 
that I want to say at this morning’s meeting and at 
the Justice 2 Committee. 

The Convener: With that, I thank the witnesses. 
I suspend the meeting for two minutes. 

11:50 
Meeting suspended. 

11:57 
On resuming— 
The Convener: I call the meeting back to order. 

I welcome our next witnesses, whom I thank for 
waiting because we have run on slightly later than 
we expected. I welcome from the Union of Shop, 
Distributive and Allied Workers—more 
affectionately known as USDAW—Ruth Stoney, 
who is national policy officer, and Audrey Hendrie, 
chair of the divisional political committee. I and 
other MSPs were involved with the interesting and 
important freedom from fear campaign that 
USDAW ran and I had the privilege of going along 
with Audrey Hendrie to meet local shop workers in 
my constituency. We took the view that people 
who work in shops have a particular perspective 
on the bill.  
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The usual practice is that we simply ask you 
questions. If you feel that it is outwith your remit or 
power to respond to certain questions, feel free to 
say so. Equally, if you have points that you have 
not been able to make in the session, we would 
welcome follow-up comments from you.  

I will kick off with initial questions that we have 
been asking everybody. You will be aware that the 
Scottish Executive had a full consultation, which it 
believed to be unprecedented. Were you involved 
in that process? What are the general views of 
your members on antisocial behaviour? 

Ruth Stoney (Union of Shop, Distributive and 
Allied Workers): As you mentioned, we have 
been running the freedom from fear campaign 
throughout the United Kingdom for the past 15 
months. The campaign concerns the violence, 
abuse and intimidation that shop workers suffer. 
We have not been specifically involved with the 
consultation on the Antisocial Behaviour etc 
(Scotland) Bill, but we have taken evidence from 
shop workers throughout Scotland as part of the 
freedom from fear campaign, particularly on 
incidents in their shops and what has been done 
about those, and on problems that have been 
caused for our members by on-going antisocial 
behaviour, abuse, lack of respect, violence and 
armed robberies. Therefore, we have built up quite 
a lot of information about antisocial behaviour from 
our members and from stores throughout 
Scotland. Audrey Hendrie has visited many stores 
in the past six months. 

12:00 
Audrey Hendrie (Union of Shop, Distributive 

and Allied Workers): When we went round 
stores, we were alarmed by the number of 
incidents that had happened. We knew that 
incidents were happening, but having things 
quantified was terrifying. A feeling of 
powerlessness came through. The police have 
said that their hands are tied in some communities 
and powerlessness is the overwhelming message 
that has come through every questionnaire and 
survey; indeed, a feeling of powerlessness comes 
through every time that we speak to our members. 
The bill goes a long way towards empowering 
people to do something about that powerlessness. 

Stewart Stevenson: I welcome your coming 
along to give evidence. I suspect that, like me, 
other members have met people who are involved 
with small retail outlets. In one case that I know of, 
intervention in a situation led to serious injury. I am 
sure that such incidents are repeated elsewhere. 

I want to consider briefly the definition of 
antisocial behaviour—I do not want to get too 
legalistic or spend too much time on the matter. Of 
course, what is in the bill is already in law through 

the Crime and Disorder Act 1998. The bill states: 
“a person engages in antisocial behaviour if the person— 

(a) acts in a manner that causes or is likely to cause 
alarm, distress, nuisance or annoyance; or 

(b) pursues a course of conduct that causes or is likely to 
cause alarm, distress, nuisance or annoyance”. 

You might not have a view on this, but does the 
bill’s definition of antisocial behaviour describe 
antisocial behaviour as your members experience 
it? 

Ruth Stoney: I think that our members would 
say that they experience antisocial behaviour. 
Most of them would say that they experience 
criminal behaviour when people start fires in 
entrances to shops, when under-age people try to 
buy alcohol, or when people shoplift or threaten 
staff. Those are criminal acts, but staff and the 
police do not seem to be able to deal with them, 
particularly if they are committed by gangs. There 
is the problem of collecting evidence and being 
able to deal with the people who are involved, 
particularly if the offenders are under 16. Such 
behaviour affects staff and local communities. For 
example, people do not feel able to go to shops 
because they feel threatened and intimidated by 
the atmosphere around the shops.  

There is a mixture of criminal and antisocial 
behaviour and there is a problem with the 
crossover line. Gangs hang around outside shops 
and people in those gangs might fight, spit, swear 
and drink. Getting anything done about that before 
things escalate and there are serious problems, 
with tyres being slashed and rocks and bottles 
being thrown at shops, is difficult. Our members 
think that the police can deal with serious incidents 
only after they have occurred and that they cannot 
prevent problems from happening in the first 
place. That is why we welcome the measures that 
the bill proposes. As Audrey Hendrie said, such 
measures will help to empower shop workers in 
particular. 

We have just had a word with colleagues from 
the police who were at this meeting. Shop workers 
could talk to the police and could be given forms to 
give evidence. They could record evidence as 
incidents happen. We are keen to encourage our 
members to work with the police on such things 
which, I hope, will cut down on police bureaucracy 
and enable them to have to record less. Certainly, 
South Yorkshire police are very good with stores 
that have problems; the police there give antisocial 
behaviour order evidence forms to the local shop 
workers and tell them to write everything down. 
When enough evidence has been accumulated by 
the shop workers, it can assist the police in 
obtaining an antisocial behaviour order against the 
person. Such evidence could be used to apply for 
most of the measures that are proposed in the bill. 
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Stewart Stevenson: In essence, then, from 
your experience you believe that further resources 
are required to deal with a great deal of criminal 
activity. A wide discussion about the bill’s 
definition of antisocial behaviour could be opened 
up by your initial remarks, which focused on the 
role of the police and of other agencies in 
preventing people from promoting themselves into 
criminal activity from behaviour—such as causing 
nuisance, alarm and distress to people—that stops 
short of being criminal. Is that why you think that 
the bill will deliver some value? 

Ruth Stoney: Certainly. As the convener said, 
the staff of small stores in particular feel incredibly 
vulnerable, especially if the store has very few 
staff and is open late at night, when the numbers 
of customers coming to the store might not be very 
large. It does not take a high level of what might 
be called antisocial behaviour to make the one or 
two staff in such a store feel alarmed and 
intimidated. 

Mary Scanlon: Your submission explains many 
of the common forms of antisocial behaviour, 
including attempted theft, attempted under-age 
purchases of alcohol and intimidation. Which 
aspects of the bill will be of assistance to the work 
of your members? 

Ruth Stoney: The extension of antisocial 
behaviour orders to under-16s will be useful. At 
the moment, youngsters feel that they are 
untouchable and that is the message that they 
give out. They know what the police can and 
cannot do to them, but they are especially aware 
of what the police cannot do. 

Parenting orders will also be useful. When our 
members try to tackle youngsters’ behaviour, there 
can be serious problems because the parents 
intervene to support the youngsters. That happens 
even when members of staff refuse to sell alcohol 
to people who are under age. In one instance, 
when a 15-year-old girl was refused a sale of 
alcohol, her father came in and started threatening 
the member of staff. We hope that parenting 
orders will help to deal with children younger than 
12 who cause problems, especially those who are 
perhaps unfortunate in not receiving high-quality 
parenting. 

As I think the police mentioned earlier, 
community reparation orders will be important 
where youngsters are perceived to have a 
problem with identifying with how victims and the 
local community feel. Hopefully, those orders will 
help. 

Restriction of liberty orders may help in more 
serious cases. Our submission highlights one case 
in which a lady and her family were severely 
intimidated and threatened by an offender. That is 
all too common a problem. In extreme cases, 

where an antisocial behaviour order has not been 
effective, restriction of liberty orders may be 
useful. 

Our members strongly support the powers of 
dispersal. As members of the committee have 
pointed out, gangs can cause long-term problems. 
As Audrey Hendrie said, when police are having to 
be called in every night—and perhaps more than 
once a night—to deal with a problem, our 
members are told that there is nothing that the 
police can do. 

Mary Scanlon: Having heard the substantive 
evidence that the committed received this morning 
from the Scottish Police Federation and the 
Association of Chief Police Officers in Scotland, do 
you still support the dispersal of groups provision? 

Ruth Stoney: Yes, we do. I made the point 
earlier that the behaviour of groups of youngsters 
in particular can escalate quickly and suddenly 
from what is not criminal behaviour to serious 
criminal behaviour. Our members have problems 
with youngsters who come into stores and try to 
shoplift where there are few staff, perhaps late at 
night. If the staff try to deal with the problem by 
excluding them from the store—even if nothing 
has been stolen—all of a sudden they could be 
under assault and attacked with bricks, rocks, 
bottles or even bicycle chains. A situation can 
develop in one minute that can turn into a serious 
problem, particularly if youngsters have been 
drinking, which is what they do outside stores.  

Mary Scanlon: I do not wish to restate what the 
police have already stated clearly, but do you not 
accept that the police already have the powers to 
deal with such incidents? 

Audrey Hendrie: The message that we get from 
our members and from other bodies that have 
gone to the police is that the youngsters are 
persistent offenders. The police say openly that 
there is nothing that they can do because of the 
youngsters’ age. We regard the power of dispersal 
as a preventive measure to stop problems before 
they start. Our members are intimidated by crowds 
of youths hanging about outside their shops when 
they close up at night. Until you speak to those 
workers, you do not realise what an effect that has 
on them. The powers of dispersal represent a way 
to give them back some control.  

Ruth Stoney: In their dialogue with the 
convener, the police talked about staff who might 
have had a problem every Friday and Saturday 
night for months. If staff have been able to gather 
evidence of that, why should they have to wait on 
a Friday night until the next problem occurs? They 
do not know who will be injured next or what the 
problem might be—it might be serious. Staff would 
like the police to be able to disperse a group 
before that happens. If problems have occurred 
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every Friday and Saturday night for a certain time, 
then there is evidence that that gang or group has 
been causing intimidation and alarm even before 
they commit a particular offence on a particular 
day. At the moment, the police can send members 
of the group away, but there is nothing to stop 
them coming back 10 minutes later. The power of 
dispersal, however, would make it an offence for 
those people to return within 24 hours.  

Many shops that experience problems have 
CCTV outside the stores to try to identify 
problems. CCTV can be used to help the police to 
deal with the problem. If the youngsters know that 
they can be fined or arrested for returning to the 
area, our members hope that that will be a greater 
deterrent than what exists at the moment, which is 
that the youngsters are simply told to go away; 10 
minutes later, as soon as the police have gone, 
they come back. 

Donald Gorrie: Your written evidence sets out 
the problem well, but in a worrying way. You 
mentioned a constructive way forward that you 
discussed with the police—the issuing of forms for 
shop staff to fill in. Are there other constructive 
ways with which to deal with the problem, such as 
having panic buttons in shops to which the police 
would respond quickly? Do you have other ideas 
to improve the policing of shops? 

Ruth Stoney: Certainly, many stores install 
panic buttons. It is likely to be the larger stores 
that have the money for such resources. 
Unfortunately, in areas with a high level of 
incidents, police are refusing to answer panic 
buttons. ACPOS wants any duty on the police to 
answer them to be removed because there are too 
many problems. Panic buttons are not the 
solution, unfortunately. 

Possible solutions, on which we are working with 
retailers, include putting CCTV in place and using 
security guards as often as possible. 
Unfortunately, all companies and retailers operate 
on the basis that every store has to make a profit 
for that store to continue to be viable. Members 
may have seen evidence that was given by one of 
our members from Tesco to the Nicholson 
committee—that Tesco could not afford security 
guards late at night. Community stores—
particularly the smaller ones—do not have a very 
high turnover, but they provide a valuable service 
to the community. A high level of problems and 
incidents, which means a lot of expenditure on 
security measures, can stop that store being 
viable. Such stores are being closed and I am sure 
that, because the stores are such valuable 
resources for communities, this committee is very 
concerned about that. 

12:15 
Donald Gorrie: You gave an example of a 

parent intimidating a shop worker who had refused 
to serve a young girl with drink. Is it not possible to 
get the police to charge that person? He has 
committed an offence. A parenting order would 
probably take for ever. It is surely quicker to take 
action via the police and the courts. 

Ruth Stoney: Families who intimidate 
individuals in communities are very difficult to deal 
with. One reason why we support the power of 
dispersal is that it depersonalises problems. Our 
member who was intimidated did not feel that they 
could take the matter to court. The family was well 
known locally and our member was concerned 
about repercussions for them, their family and 
their children. Such families can be a serious 
problem. 

The Convener: Is there a particular issue for 
people who work in small local shops and who 
also live in those communities? I have heard local 
evidence of intimidation when people are known in 
the local community. Do you know of examples of 
that? 

Audrey Hendrie: There are many examples. 
There are daily occurrences of staff being 
assaulted or spat on, of attempted till snatches, 
and of groups of youths hanging about in car 
parks, drinking and taking drugs. Car parks are 
used in drug dealing. In small communities, 
everyone knows who those people are. However, 
the groups feel that they are untouchable and the 
parents have let them run out of control. The 
police say, “We are taking them back to their 
parents; what more can we do?” The parents 
know about the problem. Parenting orders that 
have teeth and that will be implemented would be 
really helpful. Some of the problems are caused 
by a lack of parenting skills. 

Ruth Stoney: There can be big problems for 
shop workers not only in small communities but in 
larger communities. Threats are common, and 
many of those threats include the words, “We 
know where you live and we know where your kids 
go to school.” One of our members has very 
bravely said that we could use the example of 
what happened to her. Her son was threatened 
with a knife as he got off the school bus because 
the youngster she had caught stealing DVDs knew 
her son and her family. They were holed up in 
their house for weeks, too afraid to go out because 
of intimidation. 

We are very keen on the use of interim ASBOs 
to deal with that. The fact that they can apply 
immediately means that they can stop perpetrators 
of criminal behaviour going back to a particular 
store and intimidating the witnesses and victims—
unfortunately, that happens. Members who have 
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had to go to hospital with their injuries have been 
visited and intimidated by the perpetrators as they 
lay in their hospital beds. Interim ASBOs are a 
way of stopping that and we hope that their use to 
prevent such things from happening will be more 
common. 

The Convener: It seems to be a feature of this 
whole area that the people who are most directly 
affected are very often silenced by what has 
happened to them. 

Ruth Stoney: Yes. Our campaign has enabled 
people who did not feel able to speak out to do so. 
As Audrey Hendrie said, we have been amazed by 
the amount of evidence that has emerged and the 
number of shop workers who are living in fear. 

Patrick Harvie: I want to pick up on an issue 
that emerged from Donald Gorrie’s questions 
about alternative approaches. You mentioned the 
recording and reporting mechanisms, which sound 
positive; at some point, it would be good to hear 
more about whether they are working. Has 
USDAW made any attempts to promote 
community mediation techniques and proximity 
conferences, for example, which the police have 
told us are very powerful in changing behaviour in 
the longer run? If you have not had a role in such 
promotion, would you consider having one? 

Ruth Stoney: We have not had any role in that 
but, as one of the police witnesses said that he 
had not heard of proximity conferences, I do not 
feel too stupid in saying that I had not heard of 
them either. In most cases, we have not been 
involved in such work on a national level, but I 
have made a note that we could advise our 
members to go to local police or crime prevention 
officers to try to set up such mediation, because 
that would help. 

Audrey Hendrie: Through the freedom from 
fear campaign, many local communities started to 
work together to address the issues. I know that 
the police, MSPs and local community leaders 
were all involved. Although such work has not 
been done nationally, the freedom from fear 
campaign has made a difference in some areas. 

Patrick Harvie: Has that involved bringing 
young people into the process as well? 

Audrey Hendrie: Yes, although it has been 
more a question of people saying that they had 
had enough and deciding that they needed to do 
something because the situation was no longer 
acceptable. People have taken charge and 
examined the possibilities for making things better. 

Patrick Harvie: Pretty much everyone from 
whom we have heard, whatever their opinion, has 
said that the dispersal provision will be used in 
extreme circumstances where there is a 
significant, persistent problem; it will not be used 

on every street corner where groups of young 
people might hang around. This morning, the 
police have told us about what they perceive as 
the difficulty of going through the bureaucratic 
process of designating an area and the resource 
problems that they think that they would have in 
responding to calls and chasing up repeat calls to 
ensure that people were not coming back within 
24 hours. Therefore, I am puzzled about why you 
feel that the measure would give more control to 
your members and other people who work in 
shops and suffer antisocial behaviour. Surely the 
problem would be more or less the same—it would 
still be about police resources and their ability to 
respond to calls. I do not understand why you feel 
that your members would have more control over 
the situation. 

Audrey Hendrie: If our members were building 
up evidence, they would be able to hand that over 
to the police, which would make our members feel 
as if they had some control. By building up a case 
that would help the police and the local community 
to address the situation, they would not be 
ignoring the problem but would be doing 
something constructive about it. 

Ruth Stoney: At the moment, the kids know that 
there is nothing that shop workers can do. The 
proposal would mean that shop workers could tell 
the kids that they were compiling evidence of what 
the kids were doing and that they would be 
handing it over to the police and asking them to 
deal with the behaviour through parenting orders 
or ASBOs, for example. Currently, police have to 
be called out time after time to deal with 
youngsters who are causing problems. If the 
youngsters disperse the first time that the police 
come, but then congregate again, the only thing 
that the police can do is disperse them again. 

I am not sure why the previous witnesses 
thought that it would cause more problems if the 
police had the power to arrest or fine the 
youngsters simply because they had returned to 
the designated area within 24 hours. The measure 
would prevent the police from having to come 
back to the area again and again, each time the 
youngsters congregated. 

I am sure that the proposal would cause some 
problems at first. Our members support the police 
and their efforts. We are well aware—even if the 
witnesses could not say this—that there is a 
problem of resources. 

Patrick Harvie: I want to establish whether the 
alternative approaches that we have heard 
about—such as community mediation, community 
policing or the designation of hot spots where the 
police work with everyone who is affected by the 
problem—would also provide your members with 
the opportunity to feel that they were being 
listened to, to contribute to evidence gathering and 
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to be part of the solution. Is the proposed new 
police power the only way of involving people? 

Audrey Hendrie: We need a combination of all 
those approaches. The issue is not just about 
giving the police new powers to disperse groups; it 
is about involving the community and getting 
people to work together. There are no quick 
answers. 

Ruth Stoney: I hope that solutions other than 
using the proposed new power would be tried first, 
but unfortunately our members are experiencing 
extreme situations and are very vulnerable. It will 
be an awfully long time before the Scottish 
Parliament has another opportunity to introduce 
such a power, which our members believe is 
needed now. If the Parliament does not take 
action now, the opportunity will be lost and many 
of our members will feel severely let down. 

Our members feel that currently there is nothing 
that they can do. They are willing to try anything 
that might help. They need to know that something 
can be done about the problem and they want to 
be able to tell the kids that are causing the bother 
that a sanction can be imposed on them. At the 
moment, all our members can do is enter into a 
long process to tackle the behaviour of individual 
youngsters. That can have repercussions for 
witnesses, as we said, and it is difficult to gather 
evidence against individuals who are part of a 
gang. 

Patrick Harvie: Are you concerned that, if an 
area were to be designated, the problem might 
simply be moved to a shop down the road? 

Ruth Stoney: Obviously we are concerned, but, 
at the moment, two late-night convenience stores 
that are not far apart might be experiencing the 
same problems. 

Patrick Harvie: The power would be used only 
in extreme circumstances, rather than in a 
scattergun approach. 

Ruth Stoney: The problem might move to 
another area. However, at the moment, serious 
problems arise when, for example, a community 
store serves a larger area and is a community 
focus. If local people are prevented from using that 
store, it might have to close down, which would 
create a big problem for the whole community. 

Cathie Craigie: Thank you for your evidence. I 
think that we are hearing answers to the questions 
that we would usually have time to ask.  

In my community, off-licences and small 
convenience stores that sell alcohol to people who 
are under age are causing problems. Clearly, 
USDAW members would not be involved in such 
activity. What is USDAW doing to recruit members 
among workers in small corner shops where the 
union is not currently recognised? There would be 

an obvious benefit if workers in such shops were 
union members and could help licence holders to 
pull up their socks and manage their licences 
better. 

Audrey Hendrie: That was the outcome when, 
during my six-month secondment to different 
workplaces, I visited many small convenience 
stores. When people started to talk about what 
was happening, they realised that they could do 
something about it. They saw that being a member 
of the union gave them protection. Union 
membership means that there is always 
somebody to whom they can turn. It was good to 
watch that happening. 

We are concentrating on Co-op and Kwik Save 
stores, where people really need that protection. 
We have agreements with Tesco and such shops, 
which allow us to attend their inductions, but staff 
in those stores are much less likely to face the 
problems that are faced by staff in small 
community stores. However, we feel that we are 
being accepted. 

12:30 
Ruth Stoney: We are working with smaller 

stores and with the Association of Convenience 
Stores, whose campaign against retail crime 
involves many smaller independent shops as well 
as convenience stores. 

In answer to the question, I am afraid that I 
could not guarantee that our members do not 
serve alcohol to under-18s. At the moment, there 
is no legal guidance requiring people to provide 
proof of age and there is no national proof-of-age 
card. That point came through strongly when our 
members responded to the consultation on the 
Nicholson report. Our members want a national 
proof-of-age card and legislation to make it 
compulsory for shop workers to demand a proof-
of-age card from anyone who looks under 30. 

Staff can get picked up by trading standards. 
Many stores have worked on providing training for 
staff, but the problem is very difficult. Staff have to 
assess the person’s mannerisms, such as whether 
they appear confident. They also need to look at 
the person’s height, but I am sure that we all know 
15 and 16-year-olds who are of great height and 
who could easily pass for being a lot older. That is 
the problem that our members face. 

Our members want a proof-of-age requirement 
to be put in place because that would prevent the 
threats and intimidation that they suffer when they 
refuse youngsters who try to buy alcohol, 
cigarettes and other age-restricted products. 
Because such refusals come down to a subjective 
decision on the part of the shop worker, even 
parents may try to intimidate the staff into forcing a 
sale. 
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Mary Scanlon: Convener, I think it inappropriate 
for the committee to ask a trade union about its 
methods for recruiting members. The impression 
is given that only USDAW can represent small 
retailers, whereas such retailers could join the 
Federation of Small Businesses, the chambers of 
commerce— 

The Convener: With respect, I think that that is 
not the point that was being made. If I had taken 
the view that the question was inappropriate, I 
would have indicated that. Other members have 
perhaps strayed from the remit of questions more 
than the previous questioner did. If the witnesses 
feel that a question is inappropriate, they can 
choose not to respond. People can judge from the 
Official Report what their response was. 

Are there any final questions for the USDAW 
representatives? Elaine Smith has a question. 

Elaine Smith: I have a quick question on 
ASBOs. Do you have evidence on whether the 
system that is currently in place is working for your 
members? You welcomed the extension of ASBOs 
to cover under-16s. What evidence is there that 
ASBOs are working at the moment? 

Ruth Stoney: Across the UK, the right to apply 
for ASBOs is not being used enough. When they 
started off, ASBOs were very bureaucratic and 
involved a lot of police time in gathering evidence 
and local authority time in implementing them. 

One point on which we agree strongly with the 
Scottish Retail Consortium’s evidence is that the 
police should be able to apply for ASBOs. We are 
in favour of that, because the police are the ones 
who are called out to deal with problems in stores 
and shops day after day and—more usually—night 
after night. The police are aware of the problems. 
They are aware of the importance of ASBOs and 
why shops need them, whereas the local 
authorities might have little contact with shops. 
Obviously, local authorities will have their own 
priority areas in which they want ASBOs to be 
made, so that they can deal with nuisance 
neighbours and housing issues. 

We are keen to work with the police and to 
ensure that our members can gather evidence on 
an on-going basis to help them. We want our 
members to be able to work with the police on all 
forms of sanction, including antisocial behaviour 
orders, where appropriate, to cut their work load. 
We want our members to be empowered so that 
they can say to the youngsters, “If you do that I will 
make a note of it. It will go as evidence to the 
police and you may have an ASBO or a parenting 
order put on you.” 

Elaine Smith: There has been discussion over 
the past few weeks about equal opportunities. 
Particular concern was expressed by parents of 
children with special needs, whose behaviour 

might be seen as intimidating or threatening 
through no fault of their own. Are there gender 
issues in relation to the intimidation of women 
workers, especially where they work alone in 
garages at night, for example? 

Audrey Hendrie: Women are definitely more 
vulnerable, as they are seen as easy targets. They 
feel more intimidated when they are working alone 
and when they leave the shop at night and five or 
six youths are hanging around. 

Elaine Smith: Do you see that as a gender 
issue in relation to the protection of your workers? 

Ruth Stoney: Yes. The majority of our 
members, particularly in retail, are women. The 
freedom from fear campaign has raised a lot of 
gender and class issues. Some people think that it 
is okay to threaten and intimidate women who 
work in a store, but they would not dream of doing 
that to women in higher-paid jobs.  

On equal opportunities, our members can also 
be viewed as parents who have responsibilities for 
children but have to work late at night. We are 
particularly concerned that the parenting orders 
should take into account the nature of the parents’ 
employment, particularly in the case of single 
parents, who might have to work in retail. It is 
common for our members to have to work until 8 
o’clock or 10 o’clock at night. If a parenting order 
is imposed on them and they have to take 
responsibility for their children, they might have to 
give up their job, which would cause more serious 
problems for the family. We would like the sheriff 
courts to consult employers about hours when 
they impose parenting orders.  

Sometimes it is difficult for us to negotiate for a 
member’s hours not to include evenings, because 
stores are so stretched, especially in the 
evening—nobody wants to work evenings and late 
at night, so slots during the day are precious. We 
hope that there might be negotiation between the 
union and the sheriff courts about parents’ hours, 
to protect the parents and to help the whole family. 

The Convener: Thank you very much for 
coming along. You have given us a useful 
perspective on the issues. If you want to expand 
on any points, we would be more than happy to 
hear from you. 

Ruth Stoney: You have enabled us to cover the 
main points that we wanted to make. Thank you 
very much. I hope that we will be able to work with 
the Scottish Parliament in raising awareness of the 
proposed new powers, because it is extremely 
important for our members and for people to know 
the range of options that exist to empower them. 
Public expectations may be raised—I am sorry 
about that—and the demands on the police will 
increase, but the public and shop workers can be 
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a great resource in helping the police to deal with 
antisocial behaviour. 

12:38 
Meeting suspended. 

12:42 
On resuming— 

The Convener: We welcome our final witness 
today. Grainia Long is the parliamentary and 
police officer—police officer? Not that I am 
obsessed. Grainia is the parliamentary and policy 
officer for Shelter Scotland. She has attended the 
Social Justice Committee in the past and we 
welcome her attendance today. 

As before, we will ask questions. If there are 
things that you wish to expand on later, you will 
obviously be able to come back to us. I thank you 
for waiting as long as you have done to give 
evidence. 

I start by asking for your comments on the 
effectiveness of the consultation process and on 
what work you have done to consult within your 
organisation. We are grateful for your written 
submission. In it, you say that antisocial behaviour 
problems cannot be solved by legislation alone 
and that other legislation should be allowed time to 
bed in. A couple of weeks ago, Shelter was 
criticising the Executive for not moving on 
legislation connected with the work of the housing 
improvement task force. I wonder about the 
distinction that you are making. In this case, you 
say that it is necessary to do more than just 
legislate, but Shelter and other housing 
organisations have been clear in the past that the 
Executive should indicate its priorities by 
legislating. Is there a contradiction there? 

Grainia Long (Shelter Scotland): I will start by 
saying that, although we appreciated the fullness 
of the consultation on the bill, we had a couple of 
issues with the consultation on the strategy. That 
consultation took place over the summer and it 
was sometimes difficult for a campaigning 
organisation such as ours to seek clarification on 
some of the points in the strategy. When a 
consultation is launched at the end of June and 
closes at the beginning of September, during a 
parliamentary recess, that is difficult for 
organisations such as ours.  

We found the consultation on the bill very 
productive. We welcomed the committee to the 
Edinburgh families project. We hope that you 
found that visit as useful as we did—it was useful 
for our support workers to meet MSPs and be 
asked for their views. Those who work on the front 
line of service provision are regularly asked by 

policy people such as me what they think, but they 
found it useful to be asked that by MSPs.  

We consulted all our internal service providers 
within Shelter in developing our policy on 
antisocial behaviour and our evidence on the bill. 
All our views on the bill are therefore based on our 
experiences of providing services to homeless 
people and to people who have been both victims 
and perpetrators of antisocial behaviour. I will 
come back to that point in a moment. 

12:45 
We have made it clear in our response to the 

strategy and in our evidence on the bill that 
making legislation the central plank of the strategy 
diverts attention from the non-legal measures. We 
are not saying that the bill is pointless or that we 
do not need it; we are saying that we should not 
focus solely on legislation and that a lot of the 
responses need to be non-legal measures, 
because those are sustainable. Some of the legal 
measures proposed in the bill seem like a 
sledgehammer to crack a nut: they are blunt legal 
measures to solve complex problems.  

We have already discussed definitions of 
antisocial behaviour, but perceptions of antisocial 
behaviour are also important. One of the problems 
throughout the process, from when the bill was 
first mooted, has been that the language that has 
been used has not always been helpful. The no-
tolerance approach to antisocial behaviour has 
impacted on service provision throughout 
Scotland. Earlier, the question was asked whether 
intent should be included in the definition of 
antisocial behaviour, but the issue is not only 
about legal definitions.  

One of our cases involved complaints about 
noise from a flat where a single mother was living. 
The local authority began possession proceedings 
and the single mother contacted Shelter. As it 
turned out, she had an autistic child, who was 
causing a large amount of noise. If she had not 
contacted Shelter—or any other organisation, for 
that matter—and got legal advocacy, she could 
have ended up being evicted. What she really 
needed was support—she did not know that she 
was entitled to various kinds of support—but the 
local authority, which had a no-tolerance approach 
to antisocial behaviour, also needed to spend 
more time investigating the case. The difficulty in 
that case was not the legal definition. We do not 
have a problem with the legal definition, but 
sometimes we have a problem with how people 
and service providers perceive antisocial 
behaviour. 

To go back to your point on the housing 
improvement task force, we do not have a position 
on legislation as such. We are not saying that all 
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legislation needs to be held off until the non-legal 
measures are dealt with. However, the non-legal 
measures that the Executive has introduced on 
housing standards parallel some of what it intends 
to do to in the law on housing—it has announced 
that a housing bill will be introduced. On antisocial 
behaviour, we feel that the focus needs to return 
to non-legal measures. The consultation on the 
antisocial behaviour strategy was launched in 
June and closed in September, but in the four 
months since then we have not heard a thing 
about what is happening on non-legal measures, 
so we need to come back to those. 

The Convener: Perhaps you have not heard it, 
but a lot has been said about youth justice, 
support for youth initiatives and supporting people 
through other legal means, for example. Shelter 
suggested that the lack of a timetable for a bill on 
the housing improvement task force’s 
recommendations meant that the Executive was 
not treating the matter as a priority. In that case, 
you said that the introduction of legislation marked 
whether the matter was a priority, but on antisocial 
behaviour you are saying that there should be a 
broad strategy and that we do not need to legislate 
just now. 

Grainia Long: I will clarify the point about the 
timetable for the housing improvement task force’s 
recommendations. We asked for an 
implementation timetable for all the measures in 
the task force’s report. Although we have heard 
clearly that the Executive intends to introduce a 
housing bill, we have not heard clearly how it is 
implementing other areas of the task force’s 
agenda. When we talk about timetables and 
timescales, we are talking about the whole 
agenda, legal and non-legal. It is the same for 
antisocial behaviour. After the antisocial behaviour 
strategy was published, we swiftly had a bill, but 
we have not swiftly had a timetable setting out 
how the Executive will approach community-based 
initiatives, which were included in the consultation 
that was carried out last year, or what it will do on 
all the other non-legal measures. We do not have 
a problem with the bill as such, but we have a 
problem with the initial focus being on the bill and 
with the non-legal measures being left to another 
time. 

The Convener: If further evidence assured you 
that the non-legal measures were part of the 
picture, you would be more comfortable with the 
bill. 

Grainia Long: Absolutely. 
The Convener: It is not the case, as you charge 

in your written submission, that the Executive is 
using only legislative means. You recognise that 
there is a broader picture. 

Grainia Long: We need to be assured that the 
Executive sees the broadest picture. The bill must 

be part of a strategy, but we need to hear what the 
rest of the strategy will be. 

The Convener: But it is reasonable for the bill to 
be part of the broader strategy. 

Grainia Long: Absolutely. 

Donald Gorrie: I am particularly interested in 
the aspects of your written submission that deal 
with housing. One of your points is that ASBOs 
should not be linked to people losing a tenancy. 
Can you elaborate a wee bit on that? 

Grainia Long: Sure. That issue came up during 
the consideration of the Housing (Scotland) Bill in 
2001. The bill was amended so that, if an ASBO 
was served on someone who lived in social 
housing, the landlord could convert their full 
tenancy to a shorter tenancy—a short Scottish 
secure tenancy. 

We had problems with that. We supported 
ASBOs when they were first introduced under the 
Crime and Disorder Act 1998. We regard them as 
a constructive approach to dealing with the 
behaviour of a particular individual. However, 
linking ASBOs to tenure ensures that everyone in 
an antisocial person’s household could pay for the 
behaviour of that individual. We have problems 
with that because we feel that it changes the 
culture within which local authorities approach 
evictions. It is easier for a landlord to evict a 
person with a short tenancy. A person can be 
evicted without there being any grounds for that 
happening. 

We have been contacted by members of the 
legal profession who feel strongly that people 
should not be evicted without grounds and that 
ASBOs may be used to do that. A culture is 
developing in local authorities such that people 
who are the subject of ASBOs have their tenancy 
converted by the local authority and eventually 
their family is evicted. We do not think that that is 
a good culture. I think that we would all agree that 
such an approach to antisocial behaviour will not 
be useful. Ultimately, it causes homelessness. 
When there are increased evictions, there is 
increased homelessness, which causes many 
more problems. 

On ASBOs for under-16s, the key issue for us is 
ensuring that those orders are not linked to tenure, 
because that is potentially a major problem. An 
ASBO deals with a particular type of behaviour, 
which might not be related to a tenancy. For 
example, a young person could carry out an act of 
antisocial behaviour in a local supermarket, but 
their whole family could lose its tenancy because 
of that behaviour. That simply does not make 
sense. For example, a younger child of four or five 
should not have to pay, through the family losing 
its tenancy, for the behaviour of their older brother 
or sister. 
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Donald Gorrie: You have made the point that 
tenants who are evicted from council or housing 
association property tend to go into the private 
sector, which is more problematic. You are keen 
on a mandatory certification scheme. Can you 
briefly explain that? 

Grainia Long: We made the point in our written 
submission that people who are evicted from 
social housing tend to move into the private 
sector. Part 8 of the bill is about housing 
registration areas, but we feel strongly that the bill 
does not go far enough on that issue. We think 
that the policy and the principle are right, but we 
want to ensure that all landlords are held to 
account. A mandatory certification scheme would 
do that. In order to trade as a landlord, a person 
would have to receive a certificate; to get the 
certificate, their rented property would have to 
meet certain physical standards and they would 
have to ensure that their contact details were 
available to a local authority. 

A big issue for local authorities that are trying to 
deal with social landlords who ignore the antisocial 
behaviour of their tenants is that often the councils 
simply cannot find the landlords. A certification 
scheme would ensure that a local council could 
contact a landlord. The sanctions that the bill 
proposes in part 7 could then be imposed. 
Therefore, we think that a mandatory certification 
scheme would be one step better than what is 
proposed in the bill. 

The Convener: A youngster could be made the 
subject of an ASBO for antisocial behaviour in a 
shop, for example, but there could be no evidence 
of such behaviour manifesting itself in his tenancy. 
Why would you imagine that a good housing 
provider who is regulated by Communities 
Scotland would use the fact of the youngster’s 
ASBO to evict his whole family? I cannot think of a 
housing association or housing officer who would 
regard an ASBO as an opportunity to get a family 
out. Why would they do that if a family was not 
creating any problems? 

Grainia Long: One of the points about the short 
Scottish secure tenancy is that, when someone is 
evicted, they can be evicted without grounds. A 
family does not have to breach the tenancy; it can 
be evicted for any reason. If someone is 
unfortunate enough to have two months’ rent 
arrears on their property and, if an ASBO is served 
on their son or daughter, their landlord can convert 
the tenancy in the knowledge that he can 
eventually evict the family on the ground of rent 
arrears. I am not saying that that practice is 
endemic in local authorities across Scotland, but 
we want to ensure that such a culture does not 
develop. 

The Convener: There is no evidence that it has 
developed. Indeed, the example that you gave of 

the local authority moving speedily to evict 
someone who had an autistic child is the direct 
opposite of my experience of the cautious 
approach that local authorities and housing 
associations take in respect of evictions. 

Grainia Long: Certainly, from the work that we 
have done in our housing aid centres and, as a 
result of our being contacted by solicitors in some 
local authorities, we feel that that culture is just 
starting to develop. The measure in the Housing 
(Scotland) Act 2001 has been in operation for only 
just over a year. We believe that, if landlords feel 
that the way to get rid of certain families is by 
serving an ASBO and converting the family’s 
tenancy, that is what will happen. However, we 
need to ensure that it does not happen. 

Cathie Craigie: The evidence that you have just 
given us is serious and we have to know more 
about it. If that is the culture that is developing in 
local authorities, I want to know which of the local 
authorities is behaving in such a way. 

The Convener: And housing associations. 

Cathie Craigie: Yes, if a housing association 
were acting in that way, I would ask Communities 
Scotland to see whether it was fit to trade as a 
housing association. I would also want to look into 
a local authority that was acting in that way. I ask 
you to back up the evidence that you have given in 
answer to questions from the convener. I would 
like those responsible for acting in that way to be 
named and shamed. 

Grainia Long: I can understand that. However, 
when solicitors ring up to tell us about problems, it 
is not up to us to name and shame the culprits; it 
is up to the people involved to contact their MSP 
or the Communities Committee. Members will 
understand the position that we are in. We are 
being contacted by members of the legal 
profession about the problem. We also have cases 
in our housing aid centres. All that we can do is to 
put it to you that that is what we are hearing. You 
can take my evidence how you like, but I cannot 
force local authorities to come forward and speak 
to you about the issue. I hope that they would and 
I would like to think that they would, but I cannot 
make that happen. 

Cathie Craigie: If a housing authority or a 
registered social landlord is following such bad 
practice, Shelter Scotland has a responsibility to 
do something about that. A certain amount of 
Shelter’s funding comes from the public purse. 
You are entitled to make public information such 
as that. I am not suggesting in any way that you 
should give us details of individual cases, but you 
could identify the local authority in whose area 
such practices are occurring. Such things should 
not happen. What you describe was not the 
intention of the Housing (Scotland) Act 2001, of 
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the Social Justice Committee, which supported the 
bill as it passed through the Parliament, or of the 
then Minister for Social Justice, who took the bill 
through the Parliament. 

Grainia Long: Shelter is developing a research 
project on the use of the short Scottish secure 
tenancy. The girl who is out carrying that project 
has sent out a form to all local authorities. I have a 
feeling that she is developing the research over 
the next month. Something might come out of that 
work.  

I take your point about wanting to find out more 
about the issue. If there anything that we can do, 
we will try to do it. As I said, it is up to the local 
authorities to bring the information to the 
committee. I do not think that that is necessarily up 
to Shelter, unless it is something that we want to 
do within our research work. 

Cathie Craigie: The local authorities have given 
evidence not to this committee but to the Local 
Government and Transport Committee. You 
presented your evidence in response to a question 
from the convener. I want to know more about the 
case that you mentioned. 

Grainia Long: Okay. 

Cathie Craigie: We move on to address the 
private sector. All of us are agreed that private 
landlords need to take more responsibility for the 
management of their properties and for managing 
antisocial behaviour as and when it occurs. We 
agree with what you say in your submission about 
part 8 of the bill, and the provision will not go 
anywhere towards resolving the difficulties that I 
experience in my constituency. 

However, I disagree with the suggestion that you 
make about mandatory certification. I do not see 
how that would help in Cumbernauld, for example, 
where it is difficult to identify who owns a 
property—that is, who the landlord is. With 
certification, a person would be certified as a 
private landlord, but we would not know how many 
properties that person owned. We should have a 
mandatory licensing scheme for the individuals 
who seek to be private landlords and mandatory 
registration of each property that they let on a 
commercial basis. Can you say more about the 
certification scheme that you propose? 

13:00 
Grainia Long: I will try to explain. When we 

refer to registration and certification, we may be 
talking about the same thing. To trade legally as a 
landlord, someone would have to have a 
certificate. Any private landlord who was found to 
be trading without that certificate would be in 
breach of the law. That is the catch-all provision. 
No landlord could trade unless they had a 

certificate, and to get the certificate, their property 
would have to meet certain physical standards. 
That is where certification links in with the work of 
the housing improvement task force. Landlords 
would also have to submit their contact details to 
the local authority, which would own the list of all 
private landlords in the area. Are we not talking 
about the same thing? In order to trade, all 
landlords in Cathie Craigie’s constituency would 
have to submit their contact details to the local 
authority. That is how we would know all the 
private landlords in the area and how to contact 
them if we needed to. 

Cathie Craigie: Would the question of the 
suitability of a person to be a private landlord be 
considered, or would the certification that you 
propose be based only on meeting certain 
minimum standards in the house to be let? 

Grainia Long: That issue could be considered 
as we develop guidance on certification. If, when 
consulted, people say that we should also 
consider the suitability of landlords, that may 
become an additional criterion. In our briefing for 
the parliamentary debate on the housing 
improvement task force report, we said clearly that 
one of the weaknesses of the task force is that it 
does not deal with such issues or with 
management standards. I appreciate the point that 
the member makes. Suitability could be included 
in a wider consultation on how to ensure that 
landlords meet certain criteria in order to obtain a 
certificate. A consultation on the criteria would be 
useful. 

Cathie Craigie: If Shelter were to carry out a 
consultation on a bill on the private housing sector, 
that would involve a wait. The Antisocial Behaviour 
etc (Scotland) Bill gives us an opportunity to take 
the first steps. Would Shelter support amendments 
to or the replacement of part 8 of the bill to 
introduce a mandatory licensing or registration 
scheme? 

Grainia Long: We echo the concern expressed 
by the City of Edinburgh Council that the bill 
seems to link registration with antisocial 
behaviour, which gives registration a negative 
connotation. We should remove that and put the 
issue back into the housing improvement task 
force’s area of work, which covers all aspects of 
housing. We should say that all private landlords 
must meet certain standards—both management 
standards and physical standards—and that their 
contact details must be available, so that we can 
contact them if there is antisocial behaviour on 
their premises. 

To include registration in an antisocial behaviour 
bill seems a very heavy-handed approach to 
landlords. Many landlords want to tackle antisocial 
behaviour and have problems dealing with it. We 
need a light-touch regulatory approach, rather 
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than a heavy-handed one. That is why it would be 
more useful to deal with the issue within the 
context of the work of the housing improvement 
task force. Margaret Curran has announced that 
she is considering examining the issue over the 
coming months. We have requested clarification of 
when that process will start. 

Cathie Craigie: A lady who spoke about this 
part of the bill at a tenants and residents forum 
meeting in Cumbernauld said that unless the 
Parliament and the Executive tackle the issue of 
private landlords, the police and the authorities will 
not be able to deal with problems of antisocial 
behaviour in the two or three streets around the 
place where she lives. How do you respond to 
that? 

Grainia Long: I do not dispute that; we are 
talking about timing. 

Cathie Craigie: Should we say to that woman 
that we will leave the issue for two years? 

Grainia Long: Certainly not. I would not want to 
leave it for two years. The onus is on the 
Executive to move the matter forward quickly. We 
would like the consultation that the minister 
announced just before Christmas to start as 
quickly as possible; we have asked for clarification 
of when it will begin. We have asked for the issue 
to remain within the work of the housing 
improvement task force, whose work should be 
brought forward to catch the work that you are 
doing on antisocial behaviour. It is important to 
leave the mandatory certification scheme within 
the task force’s work. 

Cathie Craigie: But the task force’s 
recommendations on the issue were really soft. 
Why should we leave the issue to the task force 
rather than legislate on the basis of the evidence 
that we have gathered? 

Grainia Long: If we thought that you were going 
to introduce a mandatory certification scheme 
through the Antisocial Behaviour etc (Scotland) 
Bill, we would have to consider that and come 
back to you. I have concerns about introducing 
such a scheme in that way because it will not deal 
with physical standards, which are as important as 
management standards. I want to make sure that, 
in the rush to bring in a mandatory certification 
scheme, we do not forget about the physical 
aspects. 

Cathie Craigie: Would it be acceptable to bring 
in such a scheme to deal with antisocial 
behaviour? We can catch the physical aspects 
when— 

Grainia Long: That would be acceptable if we 
ensure that we catch the physical aspects in a 
housing bill. 

The Convener: One of the issues that has 
unified the committee so far is that of private 

landlords. How would you identify that a private 
landlord is trading? One way to do that is to check 
whether housing benefit is being claimed on a 
property. Are you in favour of such information 
being provided more generally? It is possible for a 
private landlord to trade without a certificate, in 
which case there is no evidence about who the 
landlord of a property is. That is one of the big 
issues around dealing with antisocial behaviour 
quickly. Some of my constituents had to go to the 
land register of Scotland to get hold of their 
landlord. How do you envisage that information 
being made available in a way that is not 
discriminatory? We find out that someone is 
trading either when a problem emerges and 
people complain about it, or by using housing 
benefit records. 

Grainia Long: That is where the issue of 
information sharing comes in. I was pleased to 
hear the police put such an emphasis on that in 
their evidence today. If a complaint has been 
made against someone, the police will be aware of 
it. Local authorities’ antisocial behaviour strategies 
must highlight information sharing as a way to 
target landlords who ignore the antisocial 
behaviour of their tenants. The strategies are 
exactly the vehicle for that. 

Patrick Harvie: I have been asking witnesses 
about the provisions on the dispersal of groups. I 
do not see anything about that issue in your 
written submission. Do you have any comments 
on the power to disperse groups, perhaps in 
relation to rough sleepers who are subjected to, or 
accused of, antisocial behaviour? Would such a 
power be of more benefit than the current powers? 

Grainia Long: We did not make a specific 
comment on the issue in our written evidence, but 
we raised it in our response to the strategy. We 
have spoken to several MSPs about it and we 
have watched the clarification of the dispersal 
orders that has come from the Executive. 

Other organisations are better placed to discuss 
the issue, but our initial concern was that the 
power would be used to move rough sleepers 
along. Our concerns have been quietened a little 
because we have received clarification that that is 
not the intention of dispersal orders, which are 
about persistent antisocial behaviour. We would 
be concerned if rough sleepers became an issue. 
However, at the risk of dodging your question, our 
key priority is the closure orders issue. If you do 
not mind, I will move on to that. 

Patrick Harvie: I think that someone else will 
ask you about that. 

The Convener: I am quite happy for Grainia 
Long to respond to that issue now. 

Grainia Long: Closure orders are another issue 
on which we hope the committee will seek 
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clarification. We are slightly concerned about the 
provision, although we understand the intent. In 
some ways, the measure has been lifted directly 
from the policy intentions behind the Anti-social 
Behaviour Act 2003 in England, which contains a 
power to close premises if class A drugs have 
been used and if nuisance or annoyance has 
occurred as a result of that usage. However, the 
measures in the bill stop at the use of class A 
drugs and do not link that to nuisance or 
annoyance. Although the policy intention is to 
close down so-called crack dens, we are 
concerned that the bill contains a power to close 
down residential premises and about how that 
power will be used. We seek clarification from the 
minister about the guidance on how closure orders 
should be used and on the exceptions—or when 
they should not be used. For example, we would 
be concerned if a closure order meant closing 
down access to someone’s home, which would 
lead to homelessness. That would not get to the 
bottom of the antisocial behaviour and would 
ultimately be ineffective. 

Cathie Craigie: I am sure that you will find 
comfort in the guidance when it is produced. I 
would love to see a closure order put on at least 
one property in my constituency. Although the 
property is held in someone’s name, we cannot 
get the evidence to pin that person down. The 
person does not stay there—it is not their only 
home. I would be happy if that particular flat was 
closed, as would people who live near it because 
they would get to live in peace and quiet in their 
homes. 

You mentioned the English legislation, which 
made me wonder whether you saw “Newsnight” at 
10.30 last night, which included a report on why 
the Anti-social Behaviour Act 2003 was introduced 
in England—the act came into force yesterday. 
The programme interviewed all sorts of people, 
including the police, young people who cause 
problems and—for me, most significantly—
residents. Not one resident showed their face on 
camera, which showed how antisocial behaviour 
affects ordinary people, whether it is in a private 
house, the street or a local youth club—the 
programme showed a brand new facility that had 
been vandalised. Although your organisation 
represents an important group in society, we must 
take into account the tens of thousands of people 
who are affected by antisocial behaviour but who 
stay behind their doors and cannot show their 
faces to speak up about it. Those people want 
others to be evicted because they are making their 
lives a misery. How do you achieve a balance? 

Grainia Long: That is a key issue for Shelter. 
As we have said, a number of people who come to 
us for help have been made homeless because 
they have been victims of antisocial behaviour. We 
are fully aware of the impact that such behaviour 

has on people’s lives and we agree that tackling it 
could prevent homelessness. It is in our interests 
to continue to deal with antisocial behaviour and to 
tackle it in any way we can. However, we want to 
use the best ways in which to deal with antisocial 
behaviour. If a person lives in a property and is a 
victim of antisocial behaviour, it is understandable 
that they want somebody to deal with the issue. 
However, we want to ensure that such behaviour 
is tackled in the best and most effective ways. We 
have always said that eviction should be used only 
as a last resort. 

I was a bit concerned by the suggestion given in 
evidence by the City of Edinburgh Council and Fife 
Council that because we now have progressive 
homelessness legislation, that will act as a safety 
net and will allow a more aggressive approach to 
be taken to evictions. That suggestion simply does 
not make sense. Evictions treat the problem, but 
they do not solve it; they do not get to the issue of 
why antisocial behaviour happens in the first 
place. An eviction simply moves a problem family 
to another area, which means that another set of 
people have to live with the behaviour. I repeat 
that we have always said that eviction must be a 
last resort. 

The costs of eviction are high and place a heavy 
burden on local authorities. Scottish Executive 
research shows that some eviction cases cost up 
to £8,000—that is just the cost of the case. With 
£8,000, Shelter could support a family for a year. 
We are not saying that support for families can 
solve the problem in all cases in which eviction is 
a possibility. However, our support projects are 
extremely effective and tend to prevent evictions. 

We want to ensure that the right response is 
made to antisocial behaviour, so that we get to the 
bottom of the problem and do not increase 
homelessness. To evict someone or to prevent 
them from gaining access to their home might 
solve the problem for the person’s next-door 
neighbour, but it would not solve the problem for 
the whole community. We have to find the source 
of antisocial behaviour problems and engage with 
families. 

When members visited the Edinburgh families 
project they heard that the support that a family 
receives is jeopardised when the family is evicted. 
Our support workers have serious problems, for 
example, when they try to continue to engage with 
families who have been evicted from one place 
and moved to a place that is five miles up the 
road. We want to ensure that measures to deal 
with antisocial behaviour never jeopardise the 
support that families might be receiving. 

13:15 
Cathie Craigie: What would you suggest in the 

case of a family that lived in a flat and had been 
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offered support, but persisted in antisocial 
behaviour? If guidelines stipulated that a package 
of support must first have been offered, would it be 
acceptable to serve a closure notice on such a 
family? 

Grainia Long: I do not understand why a 
closure order would be preferable to repossession 
action. As I said, eviction should be used only as a 
last resort. 

If one of Shelter’s support workers was here, he 
or she would ask you what support had been 
given to the family that you describe. Support 
workers and teams in local authorities are often 
severely overstretched. There is not enough 
funding for support and there are not enough 
support workers. Even if all the money in the world 
was available, we could not recruit enough support 
workers or social workers to go round.  

In the case of a very troubled family with serious 
problems, it is not enough for a support worker to 
knock on their door one afternoon and say, “Hello, 
we would like to support you.” It can take weeks 
for our support workers to build up a level of trust 
with a family that will enable them to start 
supporting them, and the support itself can take 
months and months. In an ideal world, we would 
always offer such support. We need more funding 
for support, so that that approach can be 
absolutely exhausted before we start to apply 
other sanctions. 

I am still not sure, however, why a closure order 
would be better than a repossession action in the 
case that Cathie Craigie envisages. It would 
probably be extremely costly and burdensome for 
everyone concerned—including the neighbours—
to close access to premises. 

Cathie Craigie: I think that repossession action 
would be started if there was a really serious 
problem involving violence or threats to people’s 
safety. 

Would you take comfort if it could be 
demonstrated that support packages had been 
made available to someone before a closure 
notice was served? 

Grainia Long: I do not accept that a closure 
order would be the best option. Why would we 
physically board up a property? If a family causes 
trouble and the intention is to get them out of the 
property, the normal approach is to start a 
repossession action. To close up a property would 
involve boarding it up, which would further disturb 
the neighbours. The family would be pretty much 
out on the street and they would breach the 
closure order if they tried to enter their home to 
collect their property. The process seems 
cumbersome and complicated. 

I understand why there would be a desire to 
close down so-called crack dens, but it would 

make no sense to prevent access to a family 
home. If the local authority wanted to rent out the 
home in the future, it would cost a lot of money to 
reopen the property. It might help if we received 
clarification from the minister on the proposal. 

The Convener: Does Scott Barrie want to ask 
anything? 

Scott Barrie (Dunfermline West) (Lab): No, I 
think that my questions have been answered. 

Elaine Smith: I think that Grainia Long said that 
if an ASBO was granted in relation to a child, the 
family’s tenancy might be converted to a short 
Scottish secure tenancy under the Housing 
(Scotland) Act 2001. Does that mean that a 
tenancy can be converted even if the tenant 
themselves is not the subject of the ASBO? 

Grainia Long: Under the 2001 act, any tenant in 
social housing who is under 16 and has an ASBO 
served on them could have their tenancy 
converted. If an ASBO were served on a tenant in 
a household, the whole household’s tenancy could 
be converted. 

Elaine Smith: I presume that under-16s are not 
tenants. 

Grainia Long: I see what you mean—you are 
referring to the people whose names are on the 
tenancy agreement, but the provision relates to 
anyone in a household. It does not make sense 
that the behaviour of a 13-year-old child could 
have an impact on a whole household’s tenancy. 
We understand the intention, but implementation 
could cause trouble.  

Elaine Smith: That provision could be 
somewhat discriminatory, because it will apply 
only to tenants and not to people who own their 
homes. 

Grainia Long: Absolutely. We made it clear in 
our submission that the sanctions apply only to 
people who live in social housing. If an ASBO 
were served on the 13-year-old child of an owner-
occupier, their home would not be in jeopardy. 

Elaine Smith: You touched on an equal 
opportunities matter. We have considered whether 
children with special needs—particularly children 
with disorders such as autism—could be subject to 
ASBOs for their behaviour. The Executive’s policy 
memorandum says: 

“Ministers understand that concern. However, they are 
confident that the requirements set out in the Bill to ensure 
that the circumstances of a young person as a whole are 
taken into account when deciding the best means of 
tackling difficult behaviour by that young person should 
ensure that ASBOs are not applied for or granted where 
that would be inappropriate.” 

Ministers are confident that that will not be a 
problem. However, the example that you gave 
showed that discrimination is already happening. 
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Are you confident that such ASBOs will not be 
granted under the bill? 

Grainia Long: That goes back to the point that 
we should not create a culture in which it is okay 
to take a no-tolerance approach to people who 
perform acts of antisocial behaviour. That is not to 
say that we condone such behaviour or support 
people who engage in it. We say just that before 
we apply sanctions, we must investigate all cases 
fully. 

The problem in the case that our housing aid 
centre encountered was that the local authority 
automatically assumed that a person had caused 
noise. Another issue was that a lady downstairs 
had said that the woman involved did not live in 
her house although she was claiming housing 
benefit. When the woman defended herself, she 
said that she did not stay in the house during the 
day because she had an autistic child whom she 
tried to take out of the property. 

We do not want local authorities to adopt the 
culture of automatically dealing with complaints 
through legal sanctions. We must hold back on 
that and say that other measures are available. 

The Convener: Such a culture would not 
necessarily be created. The National Autistic 
Society Scotland cited the same example in 
evidence to us. I think that I am right to say that 
the view of that society’s witness was that if 
reassurance was given that an investigation had 
been undertaken and that the local authority or 
housing association had an obligation to 
investigate the cause of noise, the witness would 
understand that in other circumstances when that 
noise was being made, eviction was reasonable. 

I do not know anybody who wants to evict a 
family because of an autistic child who makes a 
noise. Lots of people come to see me about 
antisocial behaviour, but nobody has raised such 
an issue. In fact, those people are more tolerant 
than I would be. Do you accept that, once an 
investigation has been undertaken, the sanction is 
still necessary in some circumstances? 

Grainia Long: Sure. Once the due process of 
law has been followed and once investigations are 
happening, the option of sanctions is always 
available. I am saying that I am concerned that, as 
some evidence suggests, the bill will assume that 
we have good homelessness legislation and that 
no one will be without a home, so a more 
aggressive approach to evictions can be taken. 

The Convener: A more rigorous approach to 
antisocial behaviour might lead people to demand 
evictions, which would expose difficulties. You 
would probably agree that some behaviour should 
be subject to zero tolerance—such an approach is 
obvious as far as violence against women is 
concerned. My view is that one can have zero 

tolerance of violence against women while working 
with the perpetrator of that violence. You would 
still say that we have zero tolerance of such 
violence, and of racial abuse. Do you think that it 
is unreasonable to say that we should take the 
same approach to the serious antisocial behaviour 
that is described in our communities? 

Grainia Long: What we are saying is that we 
absolutely agree that one should have no 
tolerance of such acts when they are carried out, 
once the fact that they are happening is 
established. We need, in all cases, to establish 
what is happening, and we have no tolerance of 
antisocial behaviour when we are sure that it is 
happening. The issue is that we must first ensure 
both that it is happening and that we know the 
level at which it is happening. The investigation 
must take place first. 

The Convener: Do you agree that it is 
reasonable that those investigations take place? 
Do you further agree that, just as we recognise the 
consequences for families and vulnerable people 
who become homeless because of the behaviour 
of other people, it is entirely reasonable not to be 
intolerant of the way in which people behave or 
the way in which certain conditions might express 
themselves? You are right to say that the issue 
exists across different types of housing tenure, but 
we should say within communities—whatever the 
type of housing tenure—that we want to put down 
a marker that such behaviour is not tolerable. We 
must be careful that, because we do not want to 
evict someone inappropriately, we end up not 
having the sanctions that would allow us to evict 
people. 

Grainia Long: Yes, but we must always ensure 
that we use the best way of tackling the problem of 
antisocial behaviour. If doing that means engaging 
with the person and providing them with long-term 
and intensive support, so be it. That approach 
might take longer, but ultimately it means that we 
will tackle the antisocial behaviour. That is more 
effective than dealing with the person by making 
them leave their home, putting them into another 
home and then making them leave that home. A 
lot of money might be spent moving people around 
without tackling the problem. We always come 
back to the main issue: we must make sure that 
we tackle the antisocial behaviour. 

The Convener: It is reasonable to say—I 
understand this absolutely—that you can identify 
vulnerable families who have difficulties and that 
there may be antisocial behaviour going on in their 
homes. However, not all antisocial behaviour 
generates from people who are dysfunctional—as 
some people call it—or troubled or whatever. 
Some very troubled people who have had bad 
things happen to them are not necessarily the 
people who behave antisocially. 
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Grainia Long: Sorry, could you repeat that? 13:29 
Meeting continued in private until 13:44. The Convener: You said earlier that a family 

could be troubled—there could be difficulties in the 
family—and that we have to be conscious of those 
problems in dealing with their antisocial behaviour. 
However, do you accept that that explanation does 
not apply to all families who display antisocial 
behaviour? I understand that it could apply to 
some families but, equally, it does not apply to 
others. Some families do not need support from 
you and some might not accept it. We have to find 
ways of separating the two categories. We must 
not decide not to deal with one category because 
there are troubled groups that we have to deal 
with separately. 

Grainia Long: We are not suggesting that 
support is appropriate in every circumstance. You 
are right to say that not everybody needs support. 
If someone is carrying out a high level of noise 
nuisance, I do not think that a support worker is 
what they need. 

We have taken a three-pronged approach. The 
first approach, which deals with most people, is 
one of minimising the causes of conflict, so it 
involves, for example, taking a practical approach 
to preventing antisocial behaviour. We have said 
clearly, both in the housing improvement task 
force work that we have done and in relation to the 
bill, that there needs to be a standard for noise 
insulation in Scotland. The highest number of 
complaints about antisocial behaviour relate to 
noise. If we had better noise insulation it would 
make a major difference; some other countries 
have done that effectively. 

The second approach is to deal with antisocial 
behaviour when it occurs. That is the main plank 
of the supportive approach, and is the area that 
we mostly work on. The third approach is to deal 
with the most persistent perpetrators of antisocial 
behaviour, who are a tiny minority of people who 
need sanctions taken against them. Therefore, 
first we need to minimise the causes of conflict; 
then we need to deal with antisocial behaviour 
when it occurs; and, finally, the legal sanctions 
come into play when such behaviour is most 
persistent. I hope that that answers your question. 

The Convener: Thank you very much for your 
written evidence and for allowing committee 
members to come out to see the Edinburgh 
families project; those of us who were unable to 
attend that visit got a report that it was very 
helpful. A number of points have been raised 
today on which we would welcome further 
comment from you. I thank you very much for 
coming along. 

We now move into private session. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM UNION OF SHOP, DISTRIBUTIVE AND 
ALLIED WORKERS (USDAW) 

Introduction 

Usdaw is the UK’s fifth largest trade union, representing over 330,000 members. 
 
We are the largest trade union in the retail sector, with approximately three-quarters of our 
membership being shopworkers. 
 
In Scotland we represent over 36,000 members, of which 70% are shopworkers.  Usdaw’s retail 
membership is mainly concentrated in the supermarket sector, including Tesco, Sainsbury, 
Safeway, Kwik Save/Somerfield, Co-op Societies, Greggs Bakers and many other smaller 
companies. 
 
Usdaw’s ‘Freedom from Fear’ Campaign 

Usdaw has been running a ‘Freedom from Fear’ campaign for over a year.  The campaign was 
launched as a direct response to our members’ concerns about rising levels of physical and verbal 
abuse, as well as threats and intimidation of shopworkers. 
 
We have had an excellent response to our campaign from Usdaw members in Scotland.  Our 
members in many stores suffer from abuse on a daily basis.  Threats and violence are all too 
common occurrences. 
 
Our survey of union representatives in retail, ‘Voices from the Frontline’ showed that in the last 12 
months: 
 
47% of stores suffered violent attacks on staff  
72% of stores had staff being threatened with violence – in 25% it was at least a weekly 
occurrence.  ‘We know where you live’ or ‘we’ll get you when you leave’ are common threats. 
In 86% of stores there was verbal abuse of staff – on a daily basis in over a third of stores.  Much 
verbal abuse constitutes racial or sexual harassment. 
 
These figures are largely supported by figures from the British Retail Consortium (BRC) and the 
Scottish Retail Consortium (SRC) who both produce surveys of retail crime based on reports from 
national retailers.  However, the figures reported by our reps for both abuse and threats are much 
higher than the company figures, largely because many instances are not reported within 
companies – either by staff to management, or by management to their Head Offices. 
 
Retail Crime and Young People 

Whilst not wishing to ‘brand’ young people in general, it is true that many instances of retail crime 
are linked to young people and therefore the proposals in the Bill will be of assistance to 
shopworkers in dealing with persistent and violent offenders. 
 
The most common problems shopworkers experience with youngsters are: 
 
Attempted theft: many shop thieves are youngsters.  Whilst we are not aware of specific statistics 
for Scotland, the latest survey by the British Retail Consortium states that in 16% of cases the 
offender was known to be under 18, whilst in a further 12% it was not possible to ascertain the 
offender’s exact age, but it was likely to be under 18 – a total of 28% of recorded cases. 
 
The apprehension of a shop thief is one of the most common ‘triggers’ of violence, threats and 
abuse of shop staff.  The BRC survey states that this accounted for 61% of instances of violence 
against staff last year. 
 
Attempted Under-Age Sales: all retailers who sell age-restricted products have problems with 
attempted under-age sales.  The refusal of a sale on the grounds of age is also a common trigger 
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for violence, intimidation and abuse.  In a survey of over 500 independent retailers by Independent 
Retail News in July 2003: 
 
43% stated that refusing a sale on grounds of age had resulted in a violent attack or serious verbal 
abuse.  Of these: 
 
27% suffered intimidation 
11% suffered a violent attack and 10% suffered personal injury. 
 
Gangs of youngsters outside stores: the Committee has already identified the problems caused by 
groups of young people accumulating outside stores.  The problem is particularly acute where the 
store is mall and isolated, as part of a small secondary shopping centre or an isolated convenience 
store. 
 
These stores provide a great service to the local community – they are often the only communal 
building and service provider for a large residential area.  Often these stores are open until 10pm or 
even later, serving the needs of the local community. 
 
It is therefore natural that young people from the surrounding area meet up at the store, but if they 
start to cause problems, staff are particularly isolated and vulnerable, especially late at night. 
 
Many of our members have suffered at the hands of groups of young people who may start off 
being no problem, but whose behaviour can escalate out of control. 
 
Dealing with Young People 

At present, most of our members who have experienced retail crime at the hands of young people 
feel that the criminal justice system in Scotland is failing to deal with persistent offenders 
effectively. 
 
Many instances of youth crime start off gradually, with the theft of small items, leading to the theft 
of larger goods, the abuse of staff if the offender is caught, and intimidation or violence if they are 
apprehended. 
 
It is very difficult for staff to deal with ‘minor’ instances, particularly in small communities where 
everyone knows you, they know where you live and where your children go to school. 
 
Police are often too busy to attend all incidents, and staff are left to try to enforce the law 
themselves. 
 
Many stores, particularly smaller ones, cannot afford security staff.  Therefore even where staff try 
to ban offenders from a store, it is very difficult to enforce that ban, especially where gangs of 
youngsters are involved. 
 
Usdaw are therefore very positive about the Anti-Behaviour (Scotland) Bill.   
 
There are eight specific issues we would like to raise: 
 

• Extension of ASBOs to 12-15 year olds and involvement of shopworkers in gathering 
evidence. 

• Police should be able to apply for ASBOs. 
• Need for more use of interim ASBOs. 
• Necessity of the Power of Dispersal. 
• Parenting Orders: avoiding social exclusion. 
• Need for use of RLOs in cases of intimidation. 
• Sale of spray paint should be banned for under-18s. 
• National Proof of Age Cards. 
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Extension of ASBOs to 12-15 year olds and Involvement of Shopworkers 
in Gathering Evidence 

We very much support the extension of ASBOs.  Many of our members experience anti-social 
behaviour at the hands of youngsters of this age and know that neither they nor the police can 
currently take action unless a serious crime is committed. 
 
The children themselves know they are 'untouchable' and can cause torment for shopworkers with 
no repercussions. 
 
Our members currently feel totally powerless to deal with or prevent anti-social behaviour by under-
16s. 
 
We look forward to our members being able to work with the police and local authorities to collect 
evidence of anti-social behaviour to assist in the application for ASBOs.  This would have two 
major beneficial effects: 
 
a) It would decrease the amount of bureaucracy needed by police and local authorities to gather 
evidence for ASBOs. 
 
b) It empowers shopworkers by enabling them to tell youngsters that if they commit acts of anti-
social behaviour, the shopworkers will record the details and could use them as evidence in an 
application for an ASBO. 
 
This happens in South Yorkshire where police work closely with shopworkers and have issued 
them with guidance and forms for collating evidence for ASBOs.  Our members have reported a 
significant deterrent effect and decrease in anti-social behaviour around those stores. 
 
Police Should be Able to Apply for ASBOs 

We totally concur with the view of the Scottish Retail Consortium (SRC) that police should be able 
to apply for ASBOs. 
 
The police have these powers in England and Wales, and the vast majority of ASBOs issued to 
deal with retail crime are applied for by police, working with local retailers or a retail company with a 
specific problem at a store. 
 
There are several reasons why this is necessary: 
 
a) Police are called out regularly by shopworkers to deal with anti-social behaviour.  They 
understand the problems that retail staff face, and the impact on them and their local community. 
 
b) Police therefore have a direct interest in ensuring that persistent offenders are dealt with - 
because it will ease their own workload. 
 
c) Police are available for staff to contact during the evenings, when most anti-social behaviour 
occurs.  If an interim ASBO is needed immediately to prevent an offender from threatening and 
intimidating victims or witnesses, it is only the police who would be able to act. 
 
d) Local authorities in Scotland have many cases of anti-social behaviour to deal with regarding 
housing and the environment - areas for which they have direct responsibility.  By contrast, local 
authorities have very little dealings with stores and have no direct interest in dealing with anti-social 
behaviour around stores.  We believe that local authority staff will naturally prioritise areas where 
they have a direct interest and responsibility, and that ASBOs to prevent anti-social behaviour 
around shops will not be dealt with as the priority it needs to be. 
 
We understand the concerns of the police about added bureaucracy but we believe that the co-
operation of shopworkers in gathering evidence (outlined above) and the effectiveness of ASBOs - 
both to deal with persistent offenders and to act as a deterrent to others - will ensure that the 
powers would prove cost-effective to police forces. 
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We are also concerned that if ASBOs are used more widely for housing and environmental 
problems, offenders will move to target retailers if there appear to be fewer sanctions for anti-social 
behaviour around stores. 
 
Need for More Use of Interim ASBOs 

As mentioned above, interim ASBOs can be used to take effect immediately and are the best 
means to prevent an offender returning to a crime scene to intimidate victims and witnesses. 
 
We believe that there needs to be much greater use of these powers for both older and younger 
offenders in order to protect victims, witnesses and their families, who can suffer greatly. 
 
Without the immediate protection that interim ASBOs offer, many more offences will continue to be 
unreported and the evidence needed to take action against offenders will not be given for fear of 
reprisals. 
 
The police are more effective at granting interim ASBOs than local authorities because of their 
knowledge of the situations and the need for help for victims and witnesses.  Police are also 
available in the evenings when most anti-social behaviour is committed. 
 
It would therefore be far more effective for police to be able to issue interim ASBOs, although we 
hope that local authorities in Scotland will use them more widely as well. 
 
Necessity of the Power of Dispersal 

The evidence from our members who regularly suffer at the hands of gangs is that a Power of 
Dispersal is needed urgently. 
 
The high levels of current problems prove that existing powers are not sufficient. 
 
Currently, the following sequence of events is commonplace, especially on Friday and Saturday 
nights, outside many stores in Scotland. 
 
a) A group of young people start to congregate.  Often they are not committing offences, although 
they may be rough and casually abusive with each other.  Staff and customers, particularly the 
elderly, find their presence intimidating. 
 
b) The youngsters may be drinking alcohol and some may take drugs.  These make their behaviour 
more erratic and they can become more aggressive and prone to violence. 
 
c) Some or all of the group may enter the store and cause problems.  They may cause a nuisance, 
sometimes as a cover for shoplifting.  They may include known shoplifters who are barred from the 
store.  They may try to purchase alcohol, although under-age. 
 
d) They come into conflict with staff who may: 
 
i) Refuse an under-age sale of alcohol. 
 
ii) Apprehend them for shoplifting. 
 
iii) Attempt to evict them from the store. 
 
e) When this conflict occurs, the youngsters immediately become abusive, often violent.  Many of 
our members have been injured in these situations by being hit, stabbed with a knife or syringe, 
knocked down or had bricks, stones and bottles thrown at them and at the store. 
 
f) Behaviour can escalate further with fires being started, tyres slashed and security staff attacked. 
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g) The police are called but when they arrive, the youngsters usually stop committing the offences.  
The main perpetrators usually disappear. 
 
h) Police tell staff "their hands are tied" and they are powerless to prevent the youngsters from 
gathering, even when they have a history of offences.  Unless police actually witness offences 
being committed, it is very difficult for any action to be taken against the offenders. 
 
i) When the police leave, the youngsters, including the perpetrators who return to the scene, 
continue their anti-social behaviour and the intimidation of staff and customers. 
 
j) When the police are called back, the same pattern occurs - the offending stops and the main 
perpetrators temporarily absent themselves from the area. 
 
k) In many cases, staff simply do not call police because the police are unable to deal with the 
problem. 
 
Staff therefore continue to suffer in silence. 
 
For action to be taken against individuals under existing powers, the perpetrators need to be 
identified and evidence given against them. 
 
This is difficult for a number of reasons: 
 
i) It can be very difficult to identify perpetrators, especially when they disappear when the police 
arrive. 
 
ii) It can be very difficult to prove that an individual among a large group perpetrated a specific 
crime. 
 
iii) Victims and other staff who have been intimidated and attacked feel extremely vulnerable to 
further intimidation, either by the perpetrators or by other members of the group.  The staff usually 
live nearby.  This means they have to walk home at night, feeling vulnerable; some of the gang 
may know where they live, or could find out very easily, and they are concerned for their families, 
especially if they have children.  It can therefore be extremely difficult for staff to agree to give 
evidence. 
 
For all of these reasons, action is rarely taken against offenders and the same pattern of anti-social 
behaviour and criminality continues unabated outside stores across Scotland. 
 
In contrast, a Power of Dispersal would prevent this vicious circle and the powerlessness of police 
and shopworkers: 
 
a) At stores where groups of youngsters congregate, staff would collect evidence of offences and 
anti-social behaviour to use in a possible application for Power of Dispersal. 
 
b) Staff and police could inform the youngsters that if their offending behaviour continues, a Power 
of Dispersal will be applied for and they will no longer be able to congregate there.  This may have 
some deterrent effect. 
 
c) If a pattern of anti-social behaviour continues, police would be able to apply for a Power of 
Dispersal to prevent the group from gathering.  The power may only be used for specific times, or 
days of the week.  
 
d) Staff would then be able to call police to the store as the group started to gather, and before any 
offences were committed.  Police arriving at the store would use the Power of Dispersal to ban 
individuals who were not resident nearby from the area and to prevent the group congregating after 
the police left. 
 
e) If the group started to congregate again, staff could provide evidence of the youngsters' 
presence and ring police.  CCTV evidence would also help. 
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f) When police arrived, they could fine or arrest individuals who had returned, even if they were not 
committing other offences at the time.  We believe that once some youngsters had received a fine 
or other penalty, this would act as a deterrent to others.  It may be the first time any of the group 
had received any sanction for their behaviour. 
 
g) Even if police had to return 24 hours later to issue a similar notice, this is less workload than at 
present when they may be called out several times in an evening. 
 
The use of the Power of Dispersal would also have many advantages for the victims: 
 
a) It would act as a deterrent to prevent some groups from committing criminal offences. 
 
b) It would prevent victims or witnesses from having to identify and give evidence against specific 
individuals for specific acts. 
 
c) It would help to prevent perpetrators of offences or their associates from returning to the store to 
threaten and intimidate staff. 
 
For these reasons, we believe that the Power of Dispersal would be a very important power for 
police in dealing with persistent anti-social behaviour and offending which cause untold distress 
and fear to shopworkers and to whole communities. 
 
Parenting Orders: Avoiding Social Exclusion 

We are concerned for parents who have to work in the evenings and at weekends who have 
Parenting Orders imposed which require them to supervise their children at these times. 
 
Most of Scotland's 252,000 shopworkers, as well as cleaners, caterers, call centre staff and other 
shift workers, have to work during some of these hours. 
 
The terms of the Parenting Order would be particularly difficult for lone parents to comply with. 
 
A Parenting Order may in these circumstances mean that a parent would have to give up their job, 
which would seriously affect the whole family, pushing them into a cycle of poverty, which may 
exacerbate the child's behaviour. 
 
We believe that in order to avoid these consequences of social exclusion, Sheriff's Courts should 
be able to speak to a parent's employer to explain the terms of the Parenting Order and its 
duration, and to ask for the parent's shifts to be moved to a time to enable them to comply with the 
Parenting Order - usually during school hours. 
 
Need for Use of Restriction of Liberty Orders (RLOs) in Cases of Intimidation 

We believe RLOs could be particularly effective at preventing offenders from threatening and 
intimidating victims and witnesses.  We hope that their use will be extended to help more victims of 
intimidation.  This would encourage more victims to give evidence and more vicious offenders to be 
dealt with. 
 
Sale of Spray Paint - Should be Banned for Under-18s 

We agree with the SRC that the age limit for the sale of spray paint should be 18, as in England 
and Wales: 
 
a) The further restriction would prevent more youngsters obtaining spray paint.  With an age limit of 
16, many would simply ask slightly older peers to purchase the spray paint for them. 
 
By contrast, fewer 18 year olds hang out with younger children - they are more likely to be in pubs 
and clubs! 
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b) It is helpful to retailers, to their staff and to the public to have common age restrictions 
throughout the UK.  The plethora of age-restricted goods is very confusing, and differences 
between age restrictions in Scotland and the rest of the UK are not helpful in preventing under-age 
sales. 
 
National Proof of Age Cards 

A lot of anti-social behaviour is exacerbated by under-age consumption of alcohol. 
 
At present, there is no foolproof means for a shopworker to ascertain the age of a customer.  Most 
retailers do train their staff to try to avoid under-age sales but the decision is always very subjective 
on the part of the shopworker. 
 
There are several cards which can be used as proof of age but they can be vulnerable to forgery or 
amendment and the range of cards is confusing for shop staff. 
 
There is no compulsion for the shopworker to ask for proof of age and this leaves them vulnerable 
to threats and intimidation by young people in order to force a sale. 
 
Attempted under-age sales and the abuse and violence suffered by shopworkers as a result was a 
key concern of the 100 Usdaw members in Scotland who responded to our recent consultation on 
the Nicholson Report. 
 
With no prompting, many members suggested that a national proof of age card and a legal 
compulsion on shopworkers to request to see a card before making an age-restricted sale to a 
young person would help considerably to alleviate the problems they suffer.  It would also help to 
prevent under-age drinking and the problems that it causes. 
 
USDAW 
26 January 2004 
 

SUPPLEMENTARY WRITTEN EVIDENCE FROM SHELTER SCOTLAND 

This is to clarify and reiterate some comments that I made to the Communities Committee during 
my oral evidence on Wednesday 21 January 2004. 
 
During my evidence, I referred to a case dealt with by one of our Housing Aid Centres over a year 
ago.  We included this case study in our response to the consultation ‘Building Strong Safe and 
Affordable Communities: Community Based Approaches to Antisocial Behaviour’ in June 2003.  
The full case study, as included in our response is below. 
 
Client A contacted a Shelter Scotland Housing Aid Centre following a bid to evict her from her 
home, for alleged anti-social behaviour.  The client was a single mum with an autistic three year 
old, who made a lot of noise running around their small flat.  A number of complaints were made to 
the council (of which the client was a tenant) by neighbours in the flat below.   
 
The complaints led to the council initiating possession proceedings.  It was at this point that the 
client contacted Shelter. 
 
The local authority wouldn’t give the client a transfer because she had some rent arrears.  They 
also stopped her housing benefit, because the neighbour below said that she wasn’t using the flat 
as her principle address, and that she wasn’t always around.  The client was, in fact, trying to live 
as quietly as possible, and keep her son out of the flat for long periods, to prevent disturbing the 
neighbours. 
 
All of the case studies that we use in our policy papers or policy responses, have come from a 
Shelter Housing Aid Centre or support project, and will normally be a case that has been closed.  
While occasionally Shelter clients make themselves available for media interviews or other 
meetings, the client in this case is no longer in contact with Shelter.   
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Shelter is still very concerned that the new homelessness legislation will be seen as an opportunity 
by some local authorities to adopt a more aggressive approach to eviction.  The legislation, when 
fully commenced, will give an unending duty to local authorities to house homeless people.  Some 
local authorities may therefore view evictions as an opportunity to move families around from one 
form of accommodation to another.  Our policy on eviction remains unchanged regardless of the 
new laws; evictions are an expensive response to antisocial behaviour but not a solution; they do 
not get to the bottom of bad behaviour.  Research produced in 2000 showed that a defended 
repossession action can cost on average up to £7,500i.  This cost is for the case alone, and does 
not include the cost of providing new accommodation to a household following eviction.  
Furthermore moving families from property to property through eviction puts support in jeopardy.  
Our support workers have often experienced difficulties staying in touch with families or individuals 
who have been evicted because they move from one location to another.   
 
Shelter supports the principle behind the provision on Closure Orders.  However, it is unclear how 
the orders will be applied.  The committee may wish to consider how Closure Orders have been 
introduced in England; an order can only be applied if Class A drugs have been used on the 
premises, and as a result of this drug use, annoyance or nuisance behaviour has occurred.  This 
approach is closer to the policy intention of closing ‘crack dens’.  However, it still leaves the 
question of how the orders will work in practice, i.e. will application of the orders, closing access to 
a residential premises, override security of tenure?  While Shelter accepts the policy intention here, 
we ask the committee to seek further clarification from ministers as to how Closure Orders will work 
in practice.  As I stated in my oral evidence, Shelter does not oppose all sanctions on landlords or 
residents, and supports serving antisocial behaviour notices on landlords to encourage better 
responses to antisocial behaviour.  Our response to closure orders is based on our view that 
approaches to antisocial behaviour must be effective and sustainable. 
 
Shelter supported ASBOs in the Crime and Disorder Act 1996, as they provide a constructive 
approach to antisocial behaviour and only impact on the person who has carried out the crime and 
not members of their family.  Unfortunately, the Antisocial Behaviour Bill could undermine this 
principle because ASBOs can now be linked to tenure following the Housing (Scotland) Act 2001.  
In effect, a young person who is served with an ASBO (regardless of whether their behaviour was 
related to their tenancy or not) could have their tenancy demoted to a less secure one.  The nature 
of the Short Scottish Secure Tenancy means that the family can then be evicted more easily.  This 
could result in a number of families being evicted, and therefore made homeless because of the 
behaviour of one member of the household.  Increased homelessness will not solve antisocial 
behaviour, and could in fact make the situation worse.  Many people who are evicted enter the 
private rented sector.  Shelter has already voiced concerns that provisions related to the private 
rented sector may be ineffective.  If the bill causes increased homelessness, and more families 
enter the private rented sector, we could, paradoxically, be left with a situation where more 
antisocial behaviour is left unresolved in the private rented sector. 
 
Shelter believes that the bill misses an opportunity to guarantee support to those who need it.  Not 
everyone who is antisocial requires support, but many do.  We have called for ASBOs for under 
16s to be linked to support instead of tenure.  So instead of a household’s tenancy being converted 
because an ASBO is served on one of the children, the young person in question is guaranteed 
support.  We believe this is a more practical and effective option, decreasing the chance of the 
whole family being made homeless, and increasing the chance that the young person will not re-
offend. 
 
While we support the policy intention of holding private landlords to account, Shelter proposes an 
alternative to Part 7 of the bill, which seeks to give local authorities the power to assign designated 
status to an area or part of an area.  We propose the development of a mandatory certification 
scheme for the private sector across Scotland.  A scheme like this would ensure that local 
authorities have information on all private sector landlords trading in an area.  It would make it 
easier for landlords to be held to account under the proposals for Antisocial Behaviour Notices set 
out in Part 8 of the bill.   
 
The mandatory certification scheme would work as follows: 

• A new duty would be placed on local authorities to hold a register of private landlords. 
• All landlords would be required to be on this register in order to trade. 
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• To be on the register they would have to submit contact details to the local authority and 
meet some minimum physical standards that would be called the certification standard. 

 
Shelter initially made its proposals for a mandatory certification scheme as part of its submission to 
the Housing Improvement Task Force.  It is our view that a certification scheme would sit better 
within the forthcoming Housing Bill.  However, the Antisocial Behaviour Bill is an opportunity to 
discuss the issue in detail, and we are keen to meet with committee members to discuss all options 
for taking certification forward. 
 
Shelter is concerned that the link that can exist between ASBOs and tenure could potentially lead 
to a culture whereby ASBOs are used as a tool to ‘fast- track’ evictions.  A number of committee 
members requested further information regarding a solicitor who contacted Shelter with concerns 
over use of the short tenancy and ASBOs in general.  The solicitor in question contacted Shelter 
voluntarily and in confidence, and .had no wish to go on record with her concerns.  However, 
should you wish to speak to the solicitor in confidence, I will make contact and see if this can be 
agreed. 
 
I am happy to provide more information to the Communities Committee on any of the above issues.   
 
Grainia Long 
Parliamentary and Policy Officer 
Shelter Scotland 
30 January 2004 
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28 January 2004 (4th meeting, Session 2 (2004)) 
 

WRITTEN EVIDENCE FROM DUNDEE FEDERATION OF TENANTS’ ASSOCIATIONS 

I attach the copy of our submission to the Scottish Executive consultation. This is lengthy.  Key 
points for the DFTA relate to:- 
 
* Fairness in allocating costs for dealing with anti-social behaviour. Cearly, cost relating to 
tenancy enforcement are borne by Council rents, but why should tenants pay twice for costs 
relating to ASBOs. For instance, tenants pay for ASBOs against fellow tenants via rents and 
against other citizens via council tax. 
 
* Supporting ASBOs for those under 16.  The DFTA has argued this ASBOs were introduced 
that they need to apply to those under 16. We actually say from 10 upwards. 
 
* Regards fining offenders we have strong reservations about how fines are collected. It 
doesn't really make sense to jail fine defaulters as that can be seen as letting them off from finding 
the money. 
 
* Dealing with private sector housing has been growing as an issue over the past years. 
Anti-social behaviour in the private sector can be intractable.   
 
* The introduction of introductory tenancies is something that has been sought for several 
years and our visit to Sedgefield showed that they made a difference without leading to any 
significant increase in evictions.  
 
Dundee Federation of Tenants' Associations 
January 2004 
 
 
Putting Our Communities First: A Strategy for Tackling Anti-Social Behaviour 

The following submission has been put together as follows: - 
We had a conference on Anti-Social Behaviour in October of last year where we agreed a DFTA 
agenda for action regards ASB.  We had 90 members present from across Dundee, including 
representation from 16 Groups. 
We have worked on some of this agenda since that date and used it to assess the current 
proposals coming from the Scottish Executive. 
In making this assessment we produced a full report from our conference that included the current 
proposals and then a summary report for consultation with our members. This summary report 
focused on the Scottish Executive proposals and was issued to our membership, both Groups and 
individual Council tenants. 
We then organised two sessions where we sought views on key points within this summary report. 
At these sessions we had 71 present with representation from 18 Groups. 
 
Consequently, we have pursued a response to this consultation that is representative of our 
members across Council housing estates and we have done this over a period of time. In our view, 
this does add weight to the points that we make below. In our response we have followed the list of 
headings in the consultation document to make it easier for you to incorporate the response into 
your report and recommendations. 
 
Anti-social Behaviour Strategies 

a) A duty is required for all Registered Social Landlords to participate in tackling ASB. A duty may 
also be required for community planning partners. 
 
b) It is very clear to ourselves that one way to improve the use of ASBOs is for the Police to provide 
evidence to Local Authorities for them to apply for an ASBO in court. This provides the Police with 
an additional tool that they can make use of as they carry out their normal policing duties. This will 
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also provide them with a greater understanding of ASBOs and how to deal with breaches.  This 
should not require a change in legislation, but it does make eminent sense. 
 
c) We also support the use of specialist teams and joint working. This is essential if we are to have 
all agencies co-operating for the same objective. Experience and views from our members tell us 
that social work may often have a different agenda from those wishing to enforce tenancy 
agreements and apply for anti-social behaviour orders. It becomes necessary to ensure that joint 
working introduces genuine co-operation in the interests of addressing unacceptable behaviour. 
 
d) In relation to the costs of dealing with anti-social behaviour, there is an extremely strong 
message from tenants that the rent account should not bear any costs that are not directly related 
to tenancy enforcement. This may sound simple, but reality complicates the matter.  Tenancy 
enforcement may often be seen as dealing with bad behaviour from children, but this is really a 
social problem and not a tenancy enforcement issue.   Furthermore, we pay for anti-social teams 
and for ASBOs against our fellow tenants through our rents. We also pay through our taxes for 
ASBOs and personnel in the private sector. Tenants are paying twice. The costs of all ASBOs 
should on no account come out of rents! It cannot be justifiable to charge the poorest in society for 
dealing with some of the intractable social problems. Therefore, when we say that rents should 
bear the costs of tenancy enforcement we do not mean any costs relating to ASBOs, ABCs, 
Parenting Orders or any other measure other than eviction.  This point is crucial if we are to see 
justice for tenants.  Failure to deal with this issue makes a mockery of any claim for social justice 
when the poorest end up paying twice.  An additional irony here is the fact that social housing is 
often the housing of last resort and certainly houses those in greatest need. This means it can 
generate high costs in dealing with social problems. This puts intolerable and unacceptable costs 
on our rents. 
 
Community Reparation Orders 

a) There is strong support for the Community Reparation Orders (CROs) and the principle 
underlying them. Our conference was very keen to see offenders making good the damage that 
they had caused. We do not see the relevance of an upper age limit and they should be applicable 
for those who are eight and older.  If we are to address bad behaviour we need to do so as early as 
possible. Clearly, the arrangements for those under 16 will be different for those who are 16 and 
older. However, leaving the imposition of a CRO for children to the hearing system or youth courts 
will lead to inordinate delays and will only deal with the serious and persistent offenders. There is a 
role for the Police in discussion with the Local Authority to be able to impose CROs on children. 
This is similar to the Police issuing fines for adults. The key message on CROs is that they must be 
imposed and carried out speedily. 
 
b) Consultation regards reparative work should certainly include Registered Tenant Organisations. 
 
Protection for Victims and Witnesses of Anti-Social Behaviour 

a) We have long argued for greater use of professional witnesses to help obtain evidence and 
assist where victims are frightened to come forward.  We are pleased that our own anti-social 
behaviour team will be creating an out of hour’s service by providing a call-out for specific cases 
that they are investigating. The officers will also be able to provide support for witnesses and call 
on help from Victim Support. To improve this service, ASB strategies should encourage the 
provision of professional witnesses as above and obtain information on why complaints are not 
pursued. This will help to determine if an increased service is required. 
 
Acceptable Behaviour Contracts (ABCs) 

a) Wider use of ABCs is supported and it may be appropriate to initiate them through schools as 
well as children’s hearings.  It may also be necessary for the local authority and the Police to have 
the ability to seek an ABC and to introduce it jointly.  Our information is that they are extensively 
used in some areas south of the border with the Police and local authority taking the lead. 
 
b) While landlords may wish to suggest an ABC, provide the justification and information on 
whether or not they work, we do not expect landlords to bear any additional costs. Their role must 
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not add any work to already hard-pressed staff or any costs to the rent account. Consequently, we 
do expect that those who set up the agreement with the child and family, along with the Police, be 
paid from taxation. This is only fair and we will resist very strongly any costs falling on the rent 
account. 
 
c) We have visited Sedgefield to examine their work on anti-social behaviour and one element of 
this was the use of ABCs. It is very clear that they can only work if there is a threat of an ASBO. 
Consequently, we regard it as essential that courts and hearings are obliged to take into 
consideration any failure regards an ABC when they are dealing with an application for an ASBO or 
even a Parenting Order. 
 
d) As with CROs the use of ABCs should be possible for children who are 8 and older. 
 
Anti-Social Behaviour Orders (ASBOs) for under-16s 

a) We welcome the introduction of ASBOs for under 16s. Again, this was something that was top of 
our agenda from our conference and we have argued for this ever since ASBOs were introduced.  
 
b) Support Orders along with ASBOs seem an essential consideration if we are to address 
behaviour. On the proviso that support is never a reward for bad behaviour. To put it simply, we 
know of situations where children are subject to supervision and even detention, but they are 
provided with special trips and such items as designer trainers. Experience tells us that this is a 
reward for bad behaviour and one that encourages other siblings to look for similar rewards. 
Consequently, whilst we are in favour of support, we really need to end the special favours for 
those under supervision or in detention. Support is not about special favours, it is about 
engendering discipline and respect. 
 
c) It makes sense to us that the Youth Courts are the place to introduce ASBOs. There will be a 
conflict in the hearing system if they are trying to act both in the interests of children and the wider 
community.  We hope that the introduction of Youth Courts will remove many of the offenders from 
the hearing system, which can then focus on those children that actually need protection not 
punishment. 
 
d) There is very strong disagreement with ASBOs only being applicable for those who are 12 and 
over. Children are responsible in the eyes of the law from 8 and that is when ASBOs should be 
applicable. You should note that we did not set out with this suggestion, but our consultation came 
back with very strong views that 12 and over was simply inadequate and 8 is by far and away the 
preferred age. 
 
Greater use of Reparation in the Children’s Hearing system 

a) As stated previously, we think to act in the interests of the child and the wider community gives 
rise to conflict.  Therefore, the use of reparation on the face of it might not be appropriate for a 
reporter. However, it may well be in the interests of the child that reparation is used to instil a sense 
of right and wrong, which is essential to living successfully in society. Consequently, even though 
the emphasis of the hearing system is on child protection, they should have recourse to reparation 
and probably other enforcement measures. 
 
Electronic Monitoring for under16s 

a) As already suggested we support electronic monitoring as a disposal for the children’s hearing 
system.  It should also be available to Youth Courts and applicable to those from 8 upwards. It is 
noted that tagging is suggested to have benefits both from the perspective of enforcement and 
protection. Consequently, its availability should not just be alongside secure accommodation. 
 
Extending Restriction of Liberty Orders (RLOs) to under 16s 

a) We have not specifically discussed RLOs. However, from what has been gleaned it would seem 
obvious that they should be used for those under 16 and that support will be necessary alongside 
an RLO. 
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Parenting Orders 

a) We welcome Parenting Orders although there are some reservations about them being 
workable. For instance, if a £1,000 fine is issued will it be collected?  If not, how viable is it to 
imprison the parent for non-payment of the fine? 
 
b) We support both local authorities and Reporters being able to apply for a PO. 
 
c) We also support Courts being able to impose a PO at their own discretion. 
 
d) And, we support the grounds and aims of POs including protecting the welfare of the child. But, 
this should not be used instead of removing the child for their own protection. 
 
e) Also, may be useful for POs to ensure attendance at school. This is added pressure on parents 
to take proper action in the interests of their child. 
 
f) Suggested time-scale for POs is 12 months, but they should be capable of being renewed. 
 
Local Authority Accountability 

a) There are strong reservations about making local authorities comply with supervision 
requirements. The cost of this supervision is considerable and the best way to ensure that it is 
delivered would be for ring-fenced resources to be provided by the Scottish Executive based upon 
estimates from the local authority. 
 
b) By all means a Reporter or court may wish to alert Scottish Ministers of failure by a local 
authority to provide education for those children excluded from school. This can then be 
investigated and discussed with the local authority. 
 
Litter, Fly-tipping and Abandoned Vehicles 

a) We are not supporting community wardens having the power to issue Fixed Penalty Notices for 
littering. They are likely to be in place for only two years and such powers need to be enforced 
indefinitely.  Plus, we don’t know what the role of wardens will be and it would be premature to lay 
this out as is suggested. 
 
b) We do support Police having the power to issue Fixed Penalty Notices for dropping litter. 
However, there are difficulties in this power being used as it is easy to give false details and then 
ignore the fine. We have approx. half a million pounds outstanding in unpaid fines in Dundee. The 
system of collecting fines is already in disrepute without making the problem worse. Such fines 
would only be viable if collection was dramatically improved. 
 
c) Concerns also exist about the level of abuse and assault that would be directed at local authority 
staff if they were given the power to issue litter fines. We know that this is possible within existing 
legislation, but again the collection of fines requires improvement prior to using this power.  
 
d) If litter fines are to be introduced then from what age will they apply. Some of the worst areas for 
littering are around schools. Is it feasible to fine school children? If not, what proposals will be 
introduced alongside litter fines? 
 
e) Powers to remove litter and dumped rubbish from private land do need improving. Plus, it should 
be easier to recover costs from owners. 
 
f) We believe that the regulations relating to removing vehicles causing an obstruction are 
insufficient. It is reported that vehicles blocking access cannot be removed only those vehicles 
blocking egress. Plus, vehicles causing obstructions on pavements are never removed. 
Consequently, this does require reviewing. 
 
g) Fines from dumping rubbish sound ok, but we face the same difficulties as issuing fines for litter. 
Will they be collected and will those issuing such fines be at risk? Some may wish to make a 
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comparison with parking fines and traffic wardens. In this case the offender is identified through 
their vehicle so any assault can usually be prosecuted. This is not the same for litter fines where 
the offender can easily hide behind a false identity.  
 
Graffiti 

a) Local authorities do need simpler powers to remove graffiti on private property and charge the 
owners. 
 
b) Yes, stopping the sale of spray paints to those under 16 makes sense, but this won’t stop 
children obtaining spray paints from older teenagers. 
 
Noise Nuisance 

a) Without a doubt noise nuisance is a considerable problem for many people.  Consequently, it is 
worth trying to use noise nuisance fines by dedicated Environmental Health Officers (EHOs) 
operating an out of hours service. Even taking into account what we have said about collecting 
fines it is still worth trying. However, there will have to be Police back-up and the Police should 
continue to use their powers to charge with a Breach of the Peace and remove equipment. 
Providing the Police with the power to issue noise nuisance fines may also be worthwhile provided 
they are provided with equipment that can assess noise levels from a set distance. Clear 
procedures will be required as to who will respond, so complainants are not passed between EHOs 
and the Police.  
 
b) One additional power that is suggested is giving the Police the ability to dispose of equipment 
after it has been removed. There was considerable debate on this issue with one or two expressing 
reservations. However, a very clear majority is of the view that the Police should be able to dispose 
of equipment. On no account should offenders be given the equipment back! If for some reason an 
offender is not found guilty of any crime then they may have to be compensated. Prior to disposal 
therefore, an independent expert can value the equipment. 
 
c) Any out of hour’s service will cost money. There is no sense in simply giving the local authorities 
the power to introduce such a service without providing the money. 
 
d) We do not see community wardens issuing noise nuisance fines, as we will only have them in 
place for two years.  
 
Anti-social Behaviour and Housing 

a) There is very strong support for the registration of all private landlords. We mean even where a 
tenant has bought their house, moves away and then rents it out. Failure to register should be a 
criminal offence that attracts an automatic fine and prohibits the person from letting their property. 
Creating a situation where no rent is liable on an unregistered property is an additional tool that will 
be useful. 
 
b) Registration should require that landlords maintain the property to a set standard and have 
tenancy agreements based on a set model. Failure to take action to enforce the tenancy 
agreement should be met with the threat of registration being removed. Such action should be 
possible by the local authority without recourse to the courts. The landlord can always be given the 
right to speak at the relevant committee that decides whether or not to remove registration. 
 
c) The principle of rewarding good tenants will require further debate. However, what does not 
require further debate is that bad tenants seem to be rewarded and this has to be stopped.  When 
fixtures are vandalised they are replaced and tenants charged, but only in a minority of cases are 
the charges recovered.  For the good tenant who does not vandalise they have to put up with the 
same kitchen and bathroom for many, many years.  Added to this is the fact that new fixtures are 
often put in property that is relet, but the long-standing tenant who does not move remains with the 
same old stuff.  Clearly, this is wrong.  Therefore, before we even talk about rewarding good 
tenants we have to stop rewarding bad tenants. We also have to stop leaving long-standing tenants 
without new fixtures simply because they are long-standing tenants.  
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d) Yes, we support the transfer to a SSST where an ASBO has been granted to someone who is 
under 16. 
 
Fixed Penalty Notices for Anti-social Behaviour 

a) Before there are any new fixed penalty notices for ASB we really will need to tackle the problems 
of giving false information and the non-collection of fines.  
 
Dispersal of Groups 

a) Yes, there is support for clearer Police powers to disperse groups. 
 
Making Anti-social Behaviour Orders More Effective 

a) We have suggested that the power to apply for an ASBO should be open to the Police. This, 
they do not seem to want due to ASBOs being a civil remedy.  Ideally this option is preferable, but 
the very least is to ensure that the Police are able to provide evidence at their instigation for 
ASBOs as part of their Policing function. 
 
b) Yes, a statutory power of arrest. This does needs clarified. 
 
c) Yes, the courts should be able to impose an ASBO. They are useful preventative measures. 
 
d) Yes, the courts should be able to impose an ASBO in civil proceedings. 
 
e) Yes, an ASBO should extend beyond a local authority area, if appropriate. 
 
Licensed Premises – Police Powers 

a) We support all the suggested measures in questions 55 – 58. 
 
Closure Notices 

a) We also support the idea of closure notices, but will leave others to suggest how they might 
work. It is clear however, the some domestic properties can be the source of illegal activity and 
closure provides another option. 
 
Other comments: - 

In the above we have followed the questions in the consultation document to make it easier for 
yourselves. As indicated we have based our assessment of the proposals on our conference 
agenda and very recent consultation. This enables us to make additional comments that are 
critically relevant to Anti-social Behaviour. These are as follows: - 
 
ASB and deductions from Housing Benefit 
There is support for the principle that benefit payments require recipients to conform to the 
behaviour expected of any reasonable person in society. However, we see deductions to housing 
benefit leading to a drop in income for decent tenants without addressing bad behaviour.  Part of 
the problem lies in the fact that all tenants who are evicted have to be re-housed. This simply does 
not make sense to decent law abiding tenants. Why are we spending considerable rent money 
evicting someone simply for them to apply under homelessness legislation and be taken back 
within public housing?  
 
Collecting fines 
Perhaps the way to approach the problem is to proceed with introducing new fines for a variety of 
anti-social offences as is proposed provided the fines are collected.  This does require 
consideration of deductions from Income Support. It must mean wage arrestments for those who 
are in work and it must mean bank arrestments.  Plus, Parliament will have to consider introducing 
powers for the courts to take offender’s possessions in order to recover unpaid fines. This might 
sound like warrant sales, but the whole system of collecting unpaid fines requires to be addressed. 
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We are well aware of some people with unpaid fines handing themselves into the Police at the end 
of the week to spend the weekend in prison and have the fine waived. This makes no sense to law-
abiding tenants and residents. We impose a fine, then keep someone at our expense and then 
waive the fine. This is madness!  Fining is meant to hurt.  We cannot emphasise enough that fines 
have to be collected from the offender either by hard cash (arrestments) or by removing 
possessions. Plus, there is no sense if paying fines over a prolonged period. They should be 
collected in a way that hurts! 
 
Resources 
Where will the money come from to implement these new measures? We have highlighted that we 
will resist any additional costs on the rent account and for good reason. We also have the problem 
that the Council tax is an intolerable burden on many people and only accounts for a small 
proportion of local authority funding.  Consequently, the Scottish Executive is going to have to look 
to increase local authority funding and not just for a short period as with community wardens. 
 
Children’s hearing system 
We’ve already stated that the hearing system requires amending. The best thing to do is for the 
system to focus on child protection and for children accused of offences to be dealt with by the 
Youth Courts. This is the only way to provide some credibility to the hearing system. 
 
Monitoring 
Monitoring is essential in achieving continuing improvements. Such monitoring must be based on 
the views of those that suffer from ASB and have had recourse to the various agencies, including 
the hearing system. 
 
Introductory Tenancies 
No mention is made of introductory tenancies. They do exist in England and Wales and there is no 
good reason why we should not have them here. We have long supported all tenants being given 
an introductory tenancy that can be terminated by the landlord without recourse to the courts. The 
appeal procedure south of the border seems to work satisfactorily. Perhaps we might need to 
amend our homelessness legislation as well to make these introductory tenancies carry the threat 
that they should carry. For instance, by not requiring all homeless people to be re-housed by re-
introducing the intentional category. 
 
Legal System 
Another problem not dealt with in the proposals is the slowness of the legal system and the type of 
sentences that are handed down.  Speeding up the legal process is essential as is issuing 
punishments that fit the crime.  For instance, probation for setting fire to a multi-storey development 
that could have cost lives. In any event, many elderly tenants had to be decanted for weeks. 
Decent people do wonder what sort of legal system we have in this country! 
 
Police numbers 
Yet another issue on which the paper is silent is the lack of Police. There are simply too few Police 
available to deal with the complaints that arise.  All the time more demands seem to be placed on 
the Police with no additional resources. This has to be addressed by significantly increasing Police 
numbers. 
 
Finally! 

In engaging with our members we did expect support for most of the measures that are proposed 
and this was indeed the case. However, it is clear that whilst these measures are welcomed, they 
are not considered to be at all adequate. There is a very, very strong feeling that we need a change 
of culture. Presently, we live in a society that fails to recognise the rights of decent law-abiding 
citizens and the requirement to protect these rights. Those who make the laws, defend the 
offenders, pass sentence and try to deal with the problems rarely ever have to face anti-social 
behaviour like many of the people living in Council or Housing Association estates. There just 
doesn’t seem to be the appropriate understanding of the problems that people face. Even with 
these measures there is still the feeling that our society cares more about protecting and providing 
for the offender and not in protecting and encouraging decent citizens. 
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Perhaps the next stage of this debate is to move on to discuss what sort of society people want? 
What sort of rights and responsibilities we as a society find acceptable that can be universally 
applied? 
 
Frances Nelson MBE – Chairperson 
 

FURTHER WRITTEN EVIDENCE FROM DUNDEE FEDERATION OF TENANTS' 
ASSOCIATIONS 

I attach a four page paper that is produced following further consideration of the actual proposals. 
Some of the points remain the same as our submission to the Executive, but others are expanded 
in some detail. I have put what is new or requires emphasis in italics to enable MSPs to 
concentrate on those paragraphs. 
 
Gordon Sharp 
Dundee Federation of Tenants' Associations 
January 2004 
 
Consultation: - 

a) The DFTA has been involved in looking for improvements in how anti-social behaviour is tackled 
for more than 10 years. 
 
b) Our most recent conference on the subject (2002) created a tenant’s agenda on the subject. 
When the Scottish Executive consultation was issued we produced draft comments from relative 
parts of this agenda. We then issued a paper to Groups and carried out consultation. More than 70 
attended two sessions that we held. This included representation from 16 Groups – some from 
Housing Associations. 
 
Anti-Social Behaviour Orders 

a) There was strong support in our consultation for ASBOs for those under 16.  Consequently, we 
welcome their introduction. However, we have concerns that there is not sufficient resources or 
accommodation to deal with the problem.  Extra resources will be required for local authorities. 
 
b) Costs 
i) We also have concerns about the costs of obtaining evidence and applying for ASBOs, both for 
those under 16 and for adults. Bad behaviour is really a problem for all of society to tackle. But the 
costs of ASBOs relating to Council housing fall on Council tenants. This means the costs 
associated with obtaining ASBOs against tenants and to protect tenants.  Applying the costs of 
obtaining ASBOs against children in the same way will only add to this injustice.  The situation is 
exacerbated by Scottish Executive funding paying for the two staff who deal with anti-social 
behaviour in non-Council property.  It means tenants are paying for ASBOs related to Council 
housing and through taxation for ASBOs in the private sector. This injustice is likely to get even 
worse with the possible use of Acceptable Behaviour Contracts as well as the ASBOs for those 
under 16. 
 
ii) We are looking for the Police to have power to apply for ASBOs as this will help ASBOs become 
more of a community solution. Plus, it will make Police more aware of them and that will help them 
in dealing with breaches.  
 
iii) Further, we are looking for the new duty on local authorities and the Police to create anti-social 
behaviour strategies to include a prohibition on the use of rent money to deal with anti-social 
behaviour unless directly related to tenancy enforcement. The only costs that should fall on our 
rents should be those associated directly to tenancy enforcement. In reality that means measures 
that are related to being a tenant and are not applicable against other people.  
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Dispersal of Groups 

a) Our consultation showed support for clearer Police powers to remove groups, which were 
causing a nuisance. 
 
b) However, concern exists that problems may simply be moved from one area to another.  The 
use of the designation for certain areas and the power to move should be used in conjunction with 
providing facilities for young people. This was what we saw in our visit to Sedgefield. 
 
Noise Nuisance 

a) We have considered the proposal to provide local authorities with the power to implement a 
noise nuisance service along with warning notices and fixed penalty notices. We also note that the 
power to seize noise making equipment may be given to local authorities 
 
b) There are undoubtedly problems and costs associated with the implementation of these 
proposals. For instance: - 
i) The Police may need to attend situations to protect local authority staff and this would seem to 
create duplication of scare resources.  
ii) Presently the Police are reluctant to remove noise-making equipment as there are costs 
associated with storing this equipment prior to the court hearing. If damage is caused then the 
Police may need to repair or replace such equipment. The same will apply to local authority staff. 
iii) The difficulties in collecting unpaid fines will reduce the effectiveness of a fine as a deterrent. 
 
c) The only proper solution is to give the Police the power to confiscate noise-making equipment 
without the need for such equipment to be kept or used for any court case.  If the perpetrator 
successfully appeals the confiscation then the Police would have to replace the equipment. This 
will require that an independent record is kept of the value of the confiscated equipment, but that is 
not onerous. 
 
Private sector housing 

a) Anti-Social Notices 
In relation to serving an anti-social notice and then removing rent liability, this seems to be the 
wrong way to go about dealing with bad behaviour in private rented housing. Reasons for this are: - 
i) Tenants will soon know that they may escape being due for rent if they are anti-social. 
ii) The private landlord will still have to evict and this is likely to take an undue length of time due to 
the court process. 
iii) Eviction is seen as the answer in this proposal, but for local authority housing and housing 
association property eviction is the last resort. 
 
b) Surely measures such as ASBOs and interim ASBOs are the means to deal with bad behaviour 
in all tenures?  If they are not sufficiently used in the private sector then this may be down to them 
being used by local authority housing departments and RSLs?  Why not give the Police the power 
to apply for ASBOs and interim ASBOs as in England and Wales? 
 
c) We are entitled to expect a speedy solution to anti-social behaviour in any and all housing 
tenures. We know that interim ASBOs exist and Dundee has made use of them.  Presently, they 
take a few weeks to obtain although evidence gathering in the private sector is a problem. This 
seems due to the Police not providing details of the times they have to attend complaints unless a 
court case is being pursued. Consequently, improved information sharing will help. However, we 
need to go further. Within child protection we know that legal action to protect the child or children 
can be taken almost instantaneously. Are our communities not entitled to the same speedy 
protection? We need interim ASBOs that can be obtained instantaneously. Again, we understand 
that this happens in England and Wales with the use of injunctions. 
 
d) The Transfer of Management Control 
Taking management control may be worthwhile. However, it should not require the approval of the 
Sheriff. Local authorities should have to follow a set procedure and landlords should have a right of 
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appeal. But, in order to make the process speedy the local authority should not have to go to the 
Sheriff.  In addition, there are other points relative to management control: - 
i) Some local authorities will no longer manage any houses and may not be competent to take over 
the management of a private house. Let them appoint a letting agent. 
ii) The costs of managing a house will likely be higher than the income when dealing with serious 
ASB. The local authority must be able to recover extra costs from the private landlord. 
iii) The local authority may also incur liabilities relating to maintenance when taking over the 
management of a private property. Again, they should be empowered to do the necessary work 
and bill the private landlord. 
 
e) In short, management control can be made to be useful. Removing rent liability is in our view, 
not advised. 
 
Registration 
Dealing with bad behaviour in the private sector in the long-term will require a compulsory 
registration scheme for ALL private landlords.  Compulsory registration will be the best way to 
improve standards, both in tenancy management and the maintenance of property.  Plus, we have 
housing departments and RSLs regulated, but why not private landlords? 
 
g) Compulsory registration should require that tenancy agreements meet a set standard and that 
landlords provide details of their management policies and procedures that should also meet set 
standards.  For those who let one property they will likely have to let that property through an 
accredited letting agent. 
 
h) We can accept the current proposals for registration as an interim measure prior to compulsory 
registration. However, we are concerned about only certain areas being designated. Landlords will 
simply move bad tenants or have less care in areas, which are not designated. Consequently, a 
local authority should have to apply registration to their whole area. 
 
Parenting Orders 

a) We do understand the need for improving parenting in Scotland and the adverse effects of poor 
parenting affect many, especially the children. 
 
b) Our consultation did show support for the introduction of Parenting Orders, but there are 
reservations about issuing and collecting fines. For instance: - 
i) How will they be collected, especially for those on benefits? 
ii) Will this not make matters worse for those who already cannot or will not provide proper 
parenting? 
 
c) Clearly, poor parenting is deep-rooted and has many causes. Enforcement of some sort may 
well need to be part of the tool-kit of those promoting good parenting. However, fining parents may 
well be a “paper tiger” and increase further the disrespect of the justice system.  We are not 
suggesting a jail term or removing the children, but we are suggesting more thought on 
enforcement 
 
Fixed Penalties 

a) Our concern with the use of Fixed Penalty Notices is that when non-payment occurs they 
become fines and are subject to being pursued in the normal way. Our experience is that 
imprisonment for non-payment is seen by some as the easy option.  
 
b) Consequently, we emphasise the need to collect fines that are not paid by arresting someone’s 
wages or bank account. If that is not possible then why not remove possessions?  Such measures 
would more likely act as a deterrent and be less costly than the present set-up. This would have 
the added benefit of improving confidence in the system of justice in this country. 
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Additional Requirement 

a) Introductory Tenancies 
i) Our visit to Sedgefield showed that the operation of introductory tenancies did have a positive 
impact in preventing anti-social behaviour.  If a local authority decides, it can introduce these 
tenancies for all of its new tenants. These tenancies last for a year during which the tenant can be 
evicted without recourse to the court. The matter is decided by a group of councillors who will hear 
the evidence. 
 
ii) The view from Sedgefield was that they did not lead to more evictions, as that course of action 
was very seldom needed. People actually behaved themselves and by the time a year was up, they 
had acquired the habit of complying with their tenancy. 
 
iii) It is of considerable regret to the Dundee Federation that Scotland again lags behind England 
and Wales in not having the ability to use these tenancies.  
 

WRITTEN EVIDENCE FROM CENTRAL ALEXANDRIA TENANTS AND RESIDENTS 
ASSOCIATION 

Outline of Group 

Central Alexandria Tenants & Residents Association, is a voluntary group elected by members of 
the public to represent some 1000 + homes within the central belt of the Vale of Leven township in 
West Dunbartonshire. It is governed by constitution, elected bi-annually, non – profit making, and 
endeavours to improve the quality of life of the populace it serves. The Committee meet on 
average 22 times per annun {fortnightly excluding holiday periods}, some three / four Public 
meetings are held annually, and normally we publish three Newsletters. 
 
By the very nature of the area the population is made up of roughly 55% of people over the age of 
60, some 25% between 40 and 60 and 20% below 40. 
 
History of Anti – Social Behaviour 

Central Alexandria is probably no worse or no better than any other Housing Conurbation within the 
central belt of Scotland. It is therefore a fact of life that standards have been slipping badly over the 
past 25 years or so, as an experienced mature person I feel I can speak for my Association in 
saying we have watched this decline with an ever growing fear of the ultimate consequences. All 
sorts of groups, ranging from the sublime to the ridiculous, have put numerous reasons forward 
over the years. We believe that the main reason has been a failure in parenting for the most part, 
stemming of course from the increase in one parent families, and in most cases from the lack of a 
father figure in the home. There has been an ever increasing rise in petty crime, vandalism and 
indeed physical injury perpetrated by the age group 10 – 15, fear of the consequences is not a 
factor with this age group anymore because they know that The Children’s Panel in most areas is 
swamped, if they are reported they get away with a slapped wrist, and the Police seem no longer to 
have the manpower to be effective, or as one young officer said to me recently “what do you want 
me to do when I reported a serious case of vandalism to Public Phone Boxes and parked cars”, 
when I said apprehend them he smiled and said “pointless”.  
 
Not helping the matter of course is, to our way of thinking, a complete failure by many local 
Authorities to operate a SENSIBLE ALLOCATIONS POLICY, many local authorities are still of the 
belief that the miracle at Cana still operates and by putting one or two bad apples in the barrel they 
will be made good, balderdash, we have witnessed a complete breakdown in estate management 
in Central Alexandria by following that criteria. It simply does not work, anti social behaviour people 
eventually contaminate good Tenants and indeed we have seen owners develop into uncaring 
individuals because of the way that communities have been broken down by the behaviour of a 
few. In the not too distant past Allocation Officers were made up of mature Local Authority 
employees, they researched the background of individuals for their suitability for certain areas, they 
were sensitive to the needs of existing tenants/residents in placing people into homes. Was anyone 
disadvantaged by this method? not to our knowledge!, and as a group of people whom for the most 
part have lived in this area for periods in excess of 35/40 years we think we are in a good position 
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to make this comment. Homelessness is the scourge of many parts of the UK, and nobody would 
ever want to see anybody without a warm and secure place to live, but sadly whilst ensuring that 
{in many cases alleged} homeless people are placed in properties we are in the same process 
destroying to a degree the very fabric of society, good community relationships. The Housing law 
as it relates to homeless people is an essential and good piece of legislation, however it has to be 
operated sensibly and not to the exclusion of everyone and everything else as sadly is happening. 
It seems to us here in West Dunbartonshire that the Social Services Homeless team have first 
choice on any available housing and therein lays the problem. This is certainly the case as far as 
we are concerned, complete harmony for the best part of 30 years and for the past 10/15 a build up 
to sheer hell for many.  One helpful way forward would be for all Local Authorities to return to our 
suggestion of sensible and mature persons making allocation’s, it would be a step in the right 
direction. Take young inexperienced staff away from allocations until they are capable of making 
decisions that will not backfire and cause misery for others. 
 
Already I can hear the questions “what do we do about those for whatever reason do not fit into the 
safe and mature category I allude to” house them by all means and as quickly as possible {see 
earlier remarks on homelessness} but them let them earn the right to live in a well kept and proud 
community environment. The Dundee project on Anti Social Neighbours is as far as we understand 
a shining example of how progress can be made on this front. 
 
The Anti Social Behaviour Bill 

The majority of people in Scotland, particularly those suffering as the result of Anti Social behaviour 
were delighted by the publication of this Bill and the subsequent {hopefully} legislation. What the 
Executive is trying to do is most certainly a step forward, however for many of us it is just that, a 
step forward. For those communities, which are suffering gross and crass behaviour on a daily 
basis, the Bill has not gone far enough. The demand from many of those we represent is now is 
one of Zero tolerance, the public now want legislation that is going to afford them the way of life 
they enjoyed for many years here in Scotland, a degree of freedom to walk the streets without fear 
of being mugged, robbed, stabbed. To be able to leave their homes in the secure knowledge that 
for the most part they would not have been interfered with on their return. To open their front doors 
in the morning and not find spittle, human excrement, urine, used condoms, drug needles and 
other such delightful items to be cleaned up. Yes, sadly this is not uncommon. To be able to 
achieve a human necessity, allowed to sleep at night, and not have ones health damaged because 
of those individuals who cause mayhem into the early hours of most mornings. How do we move 
forward? 
 
Having researched this matter amongst Business people through my involvement in the Chamber 
of Commerce movement and amongst the ordinary working family, it is a fact that the average 
person would not be averse to paying additional income tax if it was earmarked to tackle Anti 
Social Behaviour on a massive scale. Let us look at the massive drain on both Private and Public 
Sector finances making good the damage to property through vandalism, wanton destruction, 
healthcare, hospitalisation, and other costs brought about by Anti Social Behaviour. Let us look at 
the Police and their sometimes impossible task to relieve the suffering of the elderly who are now 
terrified in many areas, has anyone ever considered the true cost of what eventually turns out to be 
ineffective policing. Through experience this Association are not promoters of Local Authority 
common sense attitudes in the way they do things, too bureaucratic, too traditional and lacking 
value for money in operational terms, too slow in answering the needs of the populace, however 
leaving these failings aside, why do we not give local authorities more power to deal with those 
people who will not comply with, for instance, Housing missives, why do we not give them a firm 
authority to recover those costs incurred through the making good of damage. Give them a bigger 
slice of the financial cake to tackle such problems, but this has to based on a level of “Value for 
Money” and a reduction of waste method, and they have to show real progress on a regular basis. 
 
Now to the Police, we are sick and tired of hearing the old chestnut that more money is being 
ploughed into Policing year on year, this may well be the case, BUT IT IS STILL NOT 
SUFFICIENT, and if every member of this committee are being truthful they will have to agree with 
this. We must get substantially more Police on the beat, we must get more rapid response 
personnel to back them up, but most of all we must get our judiciary to understand that they have 
to support our Policing structures and efforts, if this means changes to the law then so be it, do it 
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gentlemen and do it quickly. If we don’t, then mark my words we are going to slip surely but 
inevitably into an Anarchist state. The lunatics will have taken over the Asylum.  
 
Central Alexandria Tenants and Residents Association backs the efforts of this Executive in its fight 
against everything that makes up Anti Social Behaviour, which is at times an evil scourge in our 
society. We have attained Devolution let us now take the next step and recover our streets, for 
those who do not wish to be part of this then I urge them to leave politics and let those who value 
society get on with the job. 
 
Conclusion 

This is a very brief paper and only touches on certain aspects of the problem, however I am sure 
that members will be aware from their Constituency involvement of the scale of the issue.  In order 
to give you a mere flavour of some of the issues affecting us here in Alexandria I have enclosed a 
Random Sample of correspondence between ourselves, the local authority, police, social work, and 
local elected members. We are totally apolitical however we do have one additional gripe and that 
is we would like greater involvement from some local councillors, particularly those in senior posts 
who have lost the ability to either answer letters or take any positive action.  
 
John H Corcoran 
Chairman of Central Alexandria Tenants & Residents Association 
January 2004 
 
NB The correspondence mentioned in this submission is not reproduced in this report. 
 

WRITTEN EVIDENCE FROM COMMUNITIES THAT CARE 

Following our recent telephone conversation and your letter to me dated 9 January 2004, I now 
enclose four documents for submission by Communities that Care (CtC) as written evidence to the 
Committee. 
 
Putting our Communities First – a View from Communities that Care 

This document was originally submitted in September 2003 by Communities that Care to the Anti-
Social Behaviour Team of the Scottish Executive as part of the consultation exercise.  The 
document expresses a view on the future strategic direction of Scottish Executive’s work in tackling 
anti-social behaviour. 
 
The Incredible Years Parent & Child Videotape Series 

This document provides one practical example (out of many available) of early intervention, 
preventative CtC work being undertaken in South Edinburgh, one of the five pilot Communities that 
Care areas in Scotland.  The document describes progress to date in implementing the parenting 
programme and possible future development of this particular programme in South Edinburgh, 
across the city and more widely across Scotland. 
 
Communities that Care miniguide 

This publication gives a brief description of the CtC process and provides information on the risk 
and protective factors addressed and how CtC works in practice. 
 
Prevention and early intervention leaflet 

This leaflet provides information on CtC’s services to Councils and other agencies. 
 
Dennis W Daly 
Director for Scotland 
Communities That Care 
20 January 2004 
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NB The Communities that Care miniguide and Prevention and early intervention leaflet mentioned 
above are not published here but are available as Committee paper COM/S2/04/4 on the 
Communities Committee webpage at: http://www.scottish.parliament.uk/communities/index.htm 
 
Putting Our Communities First - A Strategy for Tackling Anti-Social Behaviour 

A View from Communities that Care 

Communities that Care welcomes the opportunity afforded by this consultation period to express a 
view on the future strategic direction of Scottish Executive’s work in tackling anti-social behaviour. 
 
Background  

The Communities that Care (CtC) planning process was originally developed in the USA where it is 
being implemented in more than 500 communities with Federal Government support. The long 
term aim of CtC is to work at community level to reduce the four “problem behaviours” – youth 
crime, drug abuse, school failure and school-age pregnancy. 
 
The CtC process has a knowledge base in Prevention Science which includes 
 

• identification of risk and protective factors that predict problem behaviours 
 

• identification of tested strategies and programmes to reduce risk and increase protection 
 
A registered charity, Communities that Care (CtC) was established by the Joseph Rowntree 
Foundation in 1997 to adapt and implement the CtC process and pioneer the development of risk 
and protection focussed preventative strategies in the UK & Republic of Ireland.  
 
Since 1997, CtC has developed more than 30 neighbourhood programmes in the UK including five 
in Scotland – Blantyre/North Hamilton, Cranhill/Ruchazie (Glasgow), Leith, Newbattle (Midlothian) 
and South Edinburgh. In each of these neighbourhood programmes, CtC works in partnership with 
local communities, local authorities and other agencies.  
 
Four out of the five Scottish CtC programmes have received 50% funding from the Scottish 
Executive Crime Prevention Unit. An independent external evaluation of the Scottish programmes 
has been funded by the Scottish Executive and conducted by the Department of Social Policy and 
Social Work, University of Glasgow – the evaluation report is nearing completion and it is expected 
that it will be published in late 2003 or early 2004.  
 
Since 1999, CtC has also developed a range of ‘bespoke’ research, consultancy and training 
services which it provides directly to local authorities and other agencies.  
 
In the CtC process, extensive audit work is undertaken at community level to measure the relative 
strength and importance of  
 
(a) the 17 risk factors identified by UK research evidence as the main ‘drivers’ of the four “problem 
behaviours” 
 

• youth crime and anti-social behaviour,  
• drugs / substance misuse (including alcohol & tobacco) 
• truancy and school failure,  
• school age pregnancy.  

 
(b) the 5 protective factors identified as promoting resilience to risk. 
 
A note of the 17 risk factors and their association with the problem behaviours is provided in the 
Appendix. 
 
Following this audit work and a mapping of relevant local services, an evidence based Action Plan 
is developed and implemented, based on early (in some case pre-natal) interventions at community 
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level and sustained over a long term period to reduce priority risk factors and increase protective 
factors. By addressing the risk and protective factors, the four “problem behaviours” are reduced 
through supporting and strengthening families to achieve a safer, more cohesive community.   
 
In addition to its neighbourhood programmes and its strategic services, CtC also conducts research 
at a national level. The Joseph Rowntree Foundation published CtC’s first nationwide study334 in 
2001. This is due to be repeated with funding from (among others) the Scottish Executive later this 
year; an exercise which will provide a valuable benchmark for local exercises.  CtC has also 
conducted research for the Youth Justice Board for England and Wales335 and for the Home Office. 
 
Further information about the CtC process, the pilot neighbourhood CtC programmes in Scotland 
and the independent evaluation can be provided on request. 
 
A Twin Track Approach 

CtC accepts that there may be a need to strengthen and use the criminal justice system to address 
the needs and deeds of a small minority of young people and their families. However, all available 
research evidence suggests that this approach will have limited effectiveness in changing and 
sustaining change in the behaviour of young people (and their families) who have already 
committed one or more offences. 
 
Thus CtC does not wish to provide detailed views on the specific issues identified in the document 
“Putting Our Communities First - A Strategy for Tackling Anti-Social Behaviour”. However, CtC 
urges the Scottish Executive to fund, in parallel with the legislative changes and other measures to 
be implemented over the coming months, a wider long term community-led implementation of the 
“prevention science” approach of addressing risk and protective factors to reduce crime, anti-social 
behaviour, drug abuse, school failure and school age pregnancy. Such an implementation will need 
investment to be sustained over a period of years and needs to be integrated with a number of 
related major developments including: - 
 

• the roll out of integrated community schools 
• the merger of Social Inclusion Partnerships with Community Planning Partnerships 
• the Changing Children’s Services Fund. 

 
Through the five Scottish pilot CtC programmes, there already exists valuable experience in the 
integration of the CtC approach with the work of Social Inclusion Partnerships and integrated 
community schools.  
 
Earmarked funding could be channelled through the Scottish Executive’s Youth Crime Action Plan 
and might in a first phase provide 50% central government funding for further pilot neighbourhood 
CtC programmes in Council areas where no such pilots currently exist. In a second phase, central 
government might contribute funding towards Council-wide audits of risk and protective factors, 
with sub-analyses of data undertaken for specific areas (e.g. integrated community school areas, 
community planning partnership areas) within the Council area. Such Council wide audits would 
provide an evidence base which would allow Councils, Health Boards. Police and other partner 
agencies to plan and develop long term early intervention strategies to address risk and protective 
factors in specific communities and if appropriate, across entire Council areas.  
 
Conclusion 

This brief contribution to the consultation over the document “Putting Our Communities First - A 
Strategy for Tackling Anti-Social Behaviour” proposes a twin track approach to tackling anti-social 
behaviour whereby short term criminal justice responses to individual offenders and their families is 
balanced by long term early intervention community level investment to support and strengthen 
families and build safer more cohesive communities. 
                                            
334 Beinart, Anderson,  Lee & Utting;  ‘Youth at Risk? – a national survey of risk factors, protective 
factors and problem behaviours in England, Scotland and Wales’; Communities that Care (2002) 
335 Anderson et al; ‘Risk factors associated with youth crime and effective strategies to prevent it’; 
Youth Justice Board for England & Wales (2001).   
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Communities that Care Scotland would be pleased to discuss this proposal further with the Scottish 
Executive if the approach is believed to merit more detailed consideration.  
 
Mr Dennis W Daly 
Director for Scotland 
Communities that Care 
10 September 2003 
 
Appendix  

Adolescent Problem Behaviours and Associated Risks 

Risk factors Drug 
abuse 

Youth 
crime 

School-age 
pregnancy 

School 
failure 

Family     

Poor parental supervision and discipline √ √ √ √ 

Family conflict √ √ √ √ 

Family history of problem behaviour √ √ √ √ 

Parental involvement/attitudes condoning problem 
behaviour 

√ √   

Low income and poor housing  √ √ √ 

 
 Drug 

abuse 
Youth 
crime 

School-age 
pregnancy 

School 
failure 

School     

Low achievement beginning in primary school √ √ √ √ 

Aggressive behaviour, including bullying √ √  √ 

Lack of commitment, including truancy √ √ √ √ 

School disorganisation  √  √ 

 
 Drug 

abuse 
Youth 
crime 

School-age 
pregnancy 

School 
failure 

Community     

Disadvantaged neighbourhood √ √  √ 

Community disorganisation and neglect √ √   

Availability of drugs √ √   
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High turnover and lack of neighbourhood 
attachment 

√ √  √ 

 
 Drug 

abuse 
Youth 
crime 

School-age 
pregnancy 

School 
failure 

Individuals, friends and peers     

Alienation and lack of social commitment √ √  √ 

Attitudes that condone problem behaviour √ √ √ √ 

Early involvement in problem behaviour √ √ √ √ 

Friends involved in problem behaviour √ √ √ √ 

 
The Incredible Years Parent & Children Videotape Series 

South Edinburgh Pilot Programme 

Notes on progress achieved and future development – December 2003 

Background 

The implementation of the Incredible Years Parent & Children Videotape Series Parent Training 
Programme was one of the recommendations of the South Edinburgh Communities that Care (CtC) 
Action Plan.  Following a period of research into local risk and protective factors and extensive 
engagement and consultation with the local community, the CtC Action Plan was first produced in 
November 2001 with a revised version produced in March 2002.  Implementation of the 
recommendations has taken place gradually since that time. 
 
The parent training programme is one element of the CtC strategy “Parenting information and 
support” which is known from research evidence to be effective in reducing three risk factors 
prioritised for action in South Edinburgh – family conflict, alienation and lack of social commitment 
and attitudes condoning problem behaviour and other risk factors – poor parental supervision and 
discipline; parental involvement/attitudes condoning problem behaviour, low achievement 
beginning in primary school, aggressive behaviour including bullying, early involvement in problem 
behaviour and friends involved in problem behaviour.  The overall long term aim of the Action Plan 
is to tackle youth crime, drug abuse, school failure and school age pregnancy by reducing risk and 
increasing protection to support families and build more cohesive communities. 
 
It was decided to implement the basic parent training programme in South Edinburgh for parents of 
children aged up to 7 years old and the South Edinburgh CtC programme purchased the materials 
from the USA and provided funding for four group leaders to be trained in the use of the materials 
in University College Bangor, North Wales in February 2003. 
 
Two of the four staff trained – Karen Dahlgren (Gilmerton Child and Family Centre) and Sarah 
Chalk (teacher seconded to Children First) – acted as group leaders to facilitate the first course for 
parents which started in Craigour Park Nursery School on 23rd September 2003. 
 
Each course comprises 12 weekly two-hour group sessions and between sessions, the parents 
have “homework” in the form of reading and activities to undertake with their children. 
 
Following discussion with the group leaders and participants, it was agreed that Dennis Daly, 
Director for Scotland, CtC (UK) and Sarah Gillen, CtC Co-ordinator, South Edinburgh Social 
Inclusion Partnership would visit Craigour Park Nursery School on 9th December 2003 to discuss 
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(separately) with the group participants and group leaders their experiences and views of the 
parenting programme; and to discuss possible future developments. 
 
On 9th December 2003, the group had completed 9 of the 12 group sessions for the course. 
 
Progress achieved – views and experiences of the programme to date 

(a) Group participants (parents) 
Discussion took place with 5 group participants – two other parents who ordinarily attend the 
sessions were not present on the day. 
 
The following points emerged: - 
 
(i) The discussion period in each two-hour session was found to be most helpful by parents, who 
felt that more time could usefully be devoted to discussion. 
 
(ii) The course booklet (which parents read as part of their “homework” between group sessions) 
was felt to be excellent. 
 
(iii) The video clips were found to be considerably less helpful than the book – they were found to 
be: repetitive (too many video clips emphasising the same point; dated (produced in the 1980’s); 
based on USA accents, language and culture so not entirely appropriate for use in Britain / 
Scotland / Edinburgh; and negative in that they often portrayed scenes of problems / conflict rather 
than positive behaviour (see b iii below ). 
 
(iv) It was felt that role play (which is already used in the group sessions) could be used more often 
and could be used effectively to replace some of the video clips. 
 
(v) All parents were extremely enthusiastic and positive about the programme as a whole and all 
felt that it had significantly and positively changed their relationship with their children and their own 
and their children’s behaviour.  Parents remarked on how they had learned to play more effectively 
with their children (letting the child take the lead in play); and on how they had learned to set limits 
for their children’s behaviour. 
 
(vi) They felt that their group size (7 parents) was about right and that it would be difficult to 
participate in meaningful group discussion with a much larger group. 
 
(b) Group leaders 
Following the discussion with the group participants noted above, discussion then took place with 
the group leaders Sarah Chalk and Karen Dahlgren and with Craigour Park nursery teacher Lynn 
Clunes. 
 
The following points emerged: - 
 
(i) Like the parents, group leaders were extremely positive and enthusiastic about the programme 
and generally endorsed the points noted in section (a) above. 
 
(ii) More specifically, the leaders agreed that the discussion and booklet had been very useful and 
noted that the group of parents were a very talkative group and had “bonded” well. 
 

(iii) The leaders agreed that some of the video clips were negative and repetitive but they felt that 
the views of the parents may have been coloured by the video clips they had just watched that 
morning on “time out” which had been the least good of all the clips so far used.  The leaders felt 
that in general, the video clips had been very useful but accepted that there were problems with the 
“time out” clips used that morning.  The leaders did accept the criticisms relating to the repetitive, 
dated, USA nature of the video clips. Although some of the parents said some of the video clips 
could have been replaced by more role play, they encountered several parents' reluctance to take 
part in role plays. However they enjoyed watching role plays and learned from them. 
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(iv) The leaders felt that a nursery school was a very suitable venue for the programmes and that 
the roles and involvement of the nursery teacher Lynn were extremely important.  Lynn attended 
group sessions both as a parent and a teacher and of course knows the children and parents well 
in her role as nursery teacher. This has allowed her to learn about the programme before 
participating in the training course. Lynn had been very helpful in the early stages in identifying 
parents who could benefit from the parenting programme; and could follow up lessons learned in 
the programme with the parents and children when she worked with them during the rest of the 
week. 
 

(v) The leaders felt that the programme provided an excellent mechanism and training to enable 
teachers, social workers and others to engage in a meaningful way with parents.  Professionals are 
often encouraged and directed to work co-operatively with parents in the education and 
development of their children but it is (wrongly) assumed that training is not required for such work.  
The leaders believed that training in the form of the parenting programme could usefully be 
provided to a wide variety of professionals. 
 

(vi) The leaders agreed that in addition to the time involved in attending the group leaders training 
course (3 days plus travelling time), considerable time was required by leaders in preparing for and 
running group sessions.  Each two hour session stretched to half a day when setting up 
beforehand and tidying up afterwards was taken into account; in addition, for each session the 
group leaders found that they were each spending approximately a half day in preparation and 
discussing with each other how to organise the session.  Since the Craigour Park nursery school 
parenting programme was the first for which either of them had acted as group leader, they did feel 
that this preparation/discussion time might well reduce for future programmes.  Nevertheless, 
significant staff time for preparation and discussion would still be required. 
 

(vii) The group leaders felt that the current parent group was “quite talkative” and that not all groups 
might spend as much time in productive discussion. 
 

(viii) The group leaders also expressed some reservations about the homework element involving 
parents in reading sections of the course booklet.  Firstly, the circumstances in some homes 
(several young children / babies, some degree of chaos) might make it difficult for parents to get 
enough peace and quiet to allow them to read the booklet.  Secondly, the high literacy level 
demanded by the booklet might prove a barrier to some parents although it was noted that the 
booklet was also available in audiotape format. 
 

Future development 

Both the parents and the group leaders were keen to continue and develop the parenting 
programme further.  The parents were keen to recommend the programme to their friends and 
encourage them to attend any future 2 – 7 years age courses which might be organised.  They 
were also keen themselves to move on to the 5 – 12 years age course. 
 
The group leaders were keen to build on the work, experience and knowledge they had already 
gained by running further courses in South Edinburgh. 
 
In the first instance, it was agreed that CtC South Edinburgh would fund training for three 
individuals in Manchester in February 2004 and it was hoped that Lynn would be able to take up 
one of the three places.  Following this group leader training, it was planned to run a further 
parenting programme in South Edinburgh, probably in the period April – June 2004.  The location 
for this course was discussed and Craigour Park Nursery School and St Catherine’s Primary 
School were among the possible venues noted. 
 
There was also discussion on a wider implementation of the Incredible Years parenting programme 
across Edinburgh and more widely across Scotland.  It was noted that the Communities Committee 
of the Scottish Parliament as part of its enquiry into anti-social behaviour, had expressed interest in 
the course in South Edinburgh; and that Dr Harden – Carter (Lothian NHS Trust) had recently been 
in contact with Sarah Gillen with a view to running further courses in Edinburgh. The contact from 
Dr Harden-Carter had come as a result of a presentation by the CtC Director for Scotland to the 
Council’s Children’s Services Strategy Group in Edinburgh on 3rd December 2003. 
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It was agreed that statutory agencies (Council, Health Board) would need to make a major 
commitment to resource the wider organisation of the Incredible Years parenting programme and in 
that regard, it was felt that some work needed to be undertaken on costing such a wider 
implementation. 
 
The major elements of cost in running the South Edinburgh programme had been: - 
 
(a) Training of group leaders the 3-day training course cost £350 per person and 

costs of travel, subsistence and accommodation had to 
be added. 
 

(b) Materials for course £2,700 (approx) for 2 sets of the Basic programme, 1 
set of the School Age programme, 20 parents books 
and shipping and handling. 
 
 

(c) Staff time in running a course the 12 two-hour group sessions involved 12 half days 
running time and 12 half days preparation time for each 
of the two group leader i.e. 24 person days. 
 

(d) Crèche costs the provision of a crèche is essential to the running of a 
course and the costs of a crèche for the children of 7 
parents on the current course is approx £900. 
 

 
The cost elements noted above provide a basis on which the costs of a wider implementation of the 
Incredible Years parenting programme might be estimated. 
 
Consideration should also be given in the context of such a wider implementation to the 
costs/desirability/feasibility of updating and adapting the videotapes for use in Scotland. 
 
Communities That Care 
14 January 2004 
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Scottish Parliament 

Communities Committee 

Wednesday 28 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:05] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): Welcome to 
this meeting of the Communities Committee. We 
have received apologies from Elaine Smith and 
Campbell Martin, who are unable to attend.  

The first item on the agenda is consideration of 
evidence relating to the Antisocial Behaviour etc 
(Scotland) Bill.  

Before I start, I should point out that members of 
the Transport and General Workers Union, from 
whom we were meant to hear evidence last week, 
have apologised for being unable to attend and 
have said that they will provide us with written 
evidence to add to the evidence that we got from 
the Union of Shop, Distributive and Allied Workers. 

I welcome our first panel of witnesses: Frances 
Nelson, the chairperson, and Alice Bovill, the 
treasurer, of Dundee Federation of Tenants 
Associations; John Callaghan, the chair of 
Haldane Community Group; and John Corcoran, 
the chairman of Central Alexandria Tenants and 
Residents Association. 

We appreciate your being here and thank you 
for the written evidence that you have provided us 
with. We were keen to get evidence from local 
communities about their experience of antisocial 
behaviour. In keeping with our usual procedure, 
we will ask you questions, but if you feel that those 
questions have not enabled you to say certain 
things, we will be happy to hear from you 
afterwards. If you feel that you are unable to 
answer certain questions because they relate to 
something outwith your experience, that is fine. 

The Scottish Executive has stated that the 
consultation process leading to the bill was 
unprecedented in terms of the number of 
communities, organisations and individuals who 
took part in it. Do you have any comments on how 
good you felt the consultation process was? Can 
you give us any examples of the way in which you 
have consulted on the issues with your 
organisations and the people whom you 
represent? 

Frances Nelson (Dundee Federation of 
Tenants Associations): Personally, I think that 
the consultation process was dealt with the wrong 
way around. Where were the tenants when the 
policy was being put together? When someone 
was thinking about the provisions, tenants who live 
with the problems in the estates and the cities 
should have been with them. Dundee City Council 
has done well with its consultation process. The 
Scottish Executive may have done the best that it 
can as far as it is concerned, but, as far as tenants 
are concerned, it did not. Tenants should have 
been involved from the beginning. 

John Corcoran (Central Alexandria Tenants 
and Residents Association): I was quite happy 
with the consultation process that was undertaken 
in relation to my organisation. Margaret Curran 
came through and we had every opportunity to put 
our views, which I was pleased to do—in fact, I 
played quite a part that day. While the consultation 
process was good in that respect, what happens 
now and hereafter is the most important thing. 

Joe Callaghan (Haldane Community Group): I 
endorse what John Corcoran said. Margaret 
Curran came to a meeting in our area, which was 
well attended. The response was overwhelming. 
The reason why we are here is to see how far we 
have taken the process. We hope to see some 
fruits of our labour. 

Stewart Stevenson (Banff and Buchan) 
(SNP): If the Parliament is to legislate on 
antisocial behaviour, the bill must define what that 
behaviour is. From your experience, does the 
definition contained in the bill make sense? Should 
it be changed in any way? The bill says that 
antisocial behaviour occurs when a person 
“(a) acts in a manner that causes or is likely to cause alarm 
or distress; or 

(b) pursues a course of conduct that causes or is likely to 
cause alarm or distress”— 

in other words, if they act in that way over a period 
of time. Does your experience suggest that that is 
the right definition, as it could cover a wide range 
of things? Other people have said that it is not 
sufficiently focused. What are your views on that? 

Alice Bovill (Dundee Federation of Tenants 
Associations): If behaviour is causing a tenant 
distress in their home, it should be regarded as 
antisocial behaviour. The person responsible for 
the behaviour does not have to be the tenant next 
door—it may be any member of their family or a 
visitor to their household. The definition that 
Stewart Stevenson has given applies only to the 
tenant of the house and should be extended to 
anyone in the area. 

Stewart Stevenson: I will not try to explain the 
bill to you, as I might explain it incorrectly. Your 
point is well made, but it is worth my suggesting 
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that the definition does not apply only to housing. 
Does the representative of the Central Alexandria 
Tenants and Residents Association wish to 
comment? 

John Corcoran: As far as I am concerned, the 
definition covers a great deal and cannot be wide 
enough. Antisocial behaviour affects nearly 
everyone who lives in local townships. I have had 
the pleasure of living in Alexandria for 40-odd 
years and it used to be a fine little town. We had a 
lovely little township that has been destroyed 
systematically by antisocial behaviour of one kind 
or another. In my view, the behaviour described in 
the bill certainly falls into the category of antisocial 
behaviour. However, the bill must go deeper, 
further and wider. If antisocial behaviour affects 
anyone, we must take cognisance of it and 
address it. 

Joe Callaghan: I endorse what John Corcoran 
has said and will illustrate his point with an 
example. The definition of antisocial behaviour 
relates to the conduct of antisocial neighbours and 
to youths gathering at local shops. Until recently, I 
lived on an estate. Recently, our Co-operative 
store was burned down as a result of antisocial 
behaviour. That cost more than £600,000. We 
have held many meetings with the police about 
such issues. I will address the issue of the 
dispersal of youths. In the case that I mentioned, 
the Co-operative was targeted systematically. 
Security staff who had been engaged were 
assaulted and had their cars damaged. Shop staff 
were also threatened. 

Senior police officers told us at various meetings 
that their dispersal powers were limited and that 
they could not move people on from the area. 
Whether people move to other areas or to a 
different part of the scheme is a separate problem. 
Eventually, the Co-operative had to let customers 
in one at a time, so that security would not be 
breached by a gang entering behind customers. 
Had the power of dispersal existed in legislation at 
the time, the police could not have said at the 
meetings that they attended with us that they did 
not have the powers to deal with the issue. 

Stewart Stevenson: My colleagues will ask 
about specifics later and I will not trespass on the 
subjects that they want to talk about. I will just put 
a couple of points about what antisocial behaviour 
is. What antisocial behaviour is not criminal 
behaviour? For example, burning down the Co-op 
sounds awfully like a criminal activity; indeed, 
much of the behaviour that you described sounded 
like criminal activity. If such behaviour is criminal, 
do not powers exist to deal with that? What is the 
distinction? 

10:15 
Joe Callaghan: I do not want to hog the 

discussion, but I will answer the question. We 
have watched events happen. Fifty years ago, I 
moved to the scheme to which I referred. I have 
watched the culture changing. The problem should 
have been addressed 20 or 25 years ago. The 
escalation in all forms of antisocial behaviour can 
be seen. We have watched the wreckage outside 
our windows. People on all those estates are in a 
war zone. That is unsustainable. 

The monetary situation is also unsustainable. 
We have a £10 million regeneration programme in 
place in our area and we are knocking down about 
360 perfectly good houses with central heating 
and double glazing because they are tenemental 
properties. We cannot sustain those properties 
because once a bad egg is in, the problem 
spreads like a cancer and moves all the way up 
the street. We have big holes in our estates. 
Everything is being burned down. Windows are no 
longer knocked in. At our community group 
meetings, we see the devastation that is caused 
out there. 

We must have intervention and we must engage 
with the problems now. I have described antisocial 
behaviour. It starts with wee things such as kids 
going out at all hours of the night. Nobody is 
engaging with them. They are out in gangs and 
taking over and nobody can intervene—not the 
police, not the shopkeepers, not the public and not 
the authorities. Teachers are hamstrung and 
cannot teach because of antisocial behaviour, 
which is endemic in our culture. 

The bill is only the start of the process of dealing 
with the issue. I hope that, eventually, some of the 
powers that will be created will become redundant, 
if we can deal with the culture and with how we 
have reached the present position. 

Stewart Stevenson: It is fair to say that the 
committee accepts that the problems that you 
describe exist. We have seen them elsewhere. 
Obviously, we are focusing on the measures in the 
bill. It is not for me as an Opposition politician to 
defend all the measures in the Government’s bill, 
although of course I support many of them. 

I will introduce my final point before the 
convener moves on to let someone else speak. It 
has been put to the committee that people who 
have autism, which is a developmental problem, 
can unknowingly cause alarm and distress to 
people in the community. Will the definition of 
antisocial behaviour include behaviour by people 
who have problems that must be dealt with? Could 
such people be criminalised? I ask Alice Bovill to 
respond first, because I know that she wants to 
respond to some other points. 

 

721



547  28 JANUARY 2004  548 

Alice Bovill: You asked what antisocial 
behaviour is not criminal behaviour. If groups were 
challenged and dispersed before any criminal 
activity took place, that would be great. The 
problem is that when a group is dispersed, whose 
front door does it go to next? The area where I 
stay has no community facilities. Resources really 
need to be put into communities to allow them to 
build community facilities for people. It would be 
pointless to disperse groups to another area 
where they could bother someone else. 

John Corcoran: Stewart Stevenson asked how 
antisocial behaviour should be defined. I will give a 
personal view of what antisocial behaviour is. 
Antisocial behaviour by an unruly neighbour is the 
reason why I was awake at 3.15 yesterday 
morning. From 3.15 until 4.15, a problem 
continued, which I reported to the police twice. My 
sleep ceased at 3.15 yesterday morning. I am a 
busy person and I had loads of committee 
meetings yesterday. I worked all day, and by 7 
o’clock last night I was absolutely bushed. That, 
ladies and gentlemen, is one very small definition 
of antisocial behaviour. That is what is happening 
to people like me. It is happening all over the 
place. I have photographic evidence that would 
shock you, although I am not going to show it to 
you. I have neighbours who are terrified. I knew an 
80-year-old woman who was so terrified that she 
could not leave her house; sadly, she has since 
died. 

I have given you written evidence. For the most 
part, my evidence is contained in that written 
submission. We have to address the problem. I 
am aware that there is no easy fix but we have to 
address it. I am an apolitical person, but we have 
to consider all parties getting together and working 
towards a change in culture. If we do not do that, 
we are going to go into anarchy. That is what 
antisocial behaviour means to me. 

Frances Nelson: I have five sons, 14 
grandchildren and five great-grandchildren. We 
were poor, but I was able to bring my five children 
up with standards in life, and they knew what they 
were. All the things that I was able to use to 
chastise my children—“You’ll get smacked,” or, 
“You’ll go to bed without your supper”—have 
gone. When I went to school, people did not come 
home and tell their mum that they got the belt from 
the teacher because if they did, they got worse 
from their mother. That has all gone. They have 
taken away everything that could be used to 
control kids nowadays; it is not there any more. I 
am not talking about people abusing and battering 
their kids; I am talking about smacking them on 
the back of the hand or on the bottom and putting 
them to bed without supper. 

My sons cannot look at their children now. A 
father who looks at his children feels fear. Even to 

be cuddling a child is wrong in some people’s 
eyes. It has all gone wrong. To me, we have to go 
back the way to what we had before. We did not 
have riots and carry-ons in the estates where I 
brought my kids up. They knew how far they could 
go. Excuse me, but many a time, my kids got a 
kick in the bum fae the policeman and were told to 
go home or the policeman would see their mother 
or father. There is none of that any more. The kids 
on the estates laugh at the police and call them 
pigs and all the rest of it. 

Kids nowadays have no respect. Respect has 
gone out of the window, but respect is what we 
have to get back. You have to do all the things that 
you say you are going to do. If they are not 
enforced, it will all be a waste of time. 

Stewart Stevenson: I have a brief question for 
Frances Nelson, although she might not be able to 
answer. You said that one of the difficulties that 
parents have is that they now lack the ability to 
chastise their children physically in a variety of 
ways. Do you know that in Scandinavia it has, for 
a long time, been illegal to chastise children 
physically? The Scandinavians do not have the 
kinds of problems that we have in our communities 
and they do not have the difficulties that we have 
with our children. Why is Scotland different from 
Sweden and Norway? 

Frances Nelson: Unfortunately, we are not 
privileged enough to be able to go to Scandinavia 
to see and hear about those things. No one comes 
to Dundee to tell us how they are able to do those 
things in Scandinavia. Maybe that is what we 
should be doing; maybe some people should be 
coming to our areas to tell us how those things 
work. 

In Dundee, we have an antisocial behaviour 
strategy. Dundee City Council is good at trying to 
deal with such things but for many years, like a lot 
of other councils, it sat back and did nothing until 
the tenants got up in arms and made it look at the 
facts. Now the council is trying everything, but 
there is only a certain amount of things that it is 
able to do because it is told, “You can’t do this 
because of that,” or, “You can’t do that because of 
this.” People’s hands are tied and they are told 
what they can and cannot do. If, in places like 
Scandinavia, the problem has been solved and 
people do not hit their kids, good on them. I would 
be delighted to know how they have done that 
because that is what we should be doing here. 

Joe Callaghan: The comparison of Scotland 
with any other European country is stark. Whether 
the comparison is of literacy levels, the number of 
single teenage mothers or other problems that 
have been developing in the past 20 or 25 years, 
we come top of the poll in pretty much the whole 
lot of them. Those problems are endemic in our 
culture; that is part and parcel of the sufferance of 
the community. The situation is unsustainable. 
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Some time ago, I said to Jackie Baillie at a 
meeting that, although we have had £10 million to 
regenerate our estate and we are beginning to see 
£2 million and £3 million regenerations going on 
here and there, because of our culture, we have 
no guarantee that those projects will change what 
happens. I hope that people realise that, if we 
multiply the figures to take into account the whole 
of Scotland, such projects will cost us billions of 
pounds in the long run without any guarantee that 
the culture will change, which is what we need to 
address the situation. 

As has been highlighted, we must go back to the 
drawing board. Empowerment of people is the 
issue. The bill will require local authorities to 
engage with communities and people like us who 
are suffering, but who are trying to solve the 
problems. However, we must be empowered. We 
are seeing the fractionalisation of communities; 
fewer people are getting involved because they 
are frightened of all aspects of doing so. Perhaps 
that is because of a fear of retribution or 
victimisation or because people do not feel that 
there is a cause to fight for because they have 
been expelled from the process. 

The bill will require local authorities to get 
communities involved through community 
participation committees and so on. However, 
people must feel that they can engage in the 
process, instead of sitting in scores of meetings 
looking out the window at a bomb site or a war 
zone. If we do not get action and people do not get 
empowerment, we will go nowhere and people like 
me will disappear off the map. Any legislation that 
makes local authorities engage with us will be 
fruitless because we will not get involved with 
something that, at the end of the day, just shortens 
our lives and gets us nowhere. Basically, that is a 
thumbprint of where we see ourselves, unless 
something can be done. 

I am glad that the First Minister has put the issue 
at the top of the agenda. As John Corcoran says, 
we are apolitical. In some respects, we have lost 
faith in the system. Unless there is a cavalry 
charge—unless somebody comes out and helps 
us—we will be sitting surrounded by the Indians. 
Do not get me wrong—I am not against kids; I 
have a granddaughter and a daughter who nearly 
died in a fire. The reason why our group started 
four years ago was because a wee girl died in a 
fire as a result of antisocial behaviour. The 
antisocial behaviour should have been tackled—a 
process was engaged with, but not robustly 
enough. As a result, a wee six-year-old died—I 
saw her carried out by the firemen that night, 
which is something that sticks with you. That is not 
the only death that has happened on our estates. 
We are in a war zone. We are surrounded by grief, 
misery and changed lives. Unless we do 

something to engage people in the process and to 
change our culture, we will be in big, big trouble. 

Mary Scanlon (Highlands and Islands) (Con): 
The policy memorandum states: 

“Antisocial behaviour strategies are intended to provide 
the basis for promoting joint working” 

and tackling antisocial behaviour. The witnesses 
have raised interesting points and I wonder 
whether they wish to comment on the existing 
strategies. 

I say, “Well done you” to Frances Nelson for 
making her points; I am pleased to hear that she is 
keeping Dundee City Council on its toes. The 
federation’s submission was passionate. It states: 

“Experience and views from our members tell us that 
social work may often have a different agenda from those 
wishing to enforce tenancy agreements”. 

We are looking for joint working and one of the 
main players in joint working is social work. I ask 
the witnesses to comment on that. 

I ask John Corcoran to address some points 
from the Central Alexandria Tenants and 
Residents Association submission. On page 3, 
you state: 

“we are sick and tired of hearing the old chestnut that 
more money is being ploughed into Policing … this may 
well be the case, BUT IT IS STILL NOT SUFFICIENT”. 

You also state that we need more police on the 
beat. 

Another point that you raise, which I thought was 
a bit odd, is about joint working. The submission 
states that you 
“would like greater involvement from some local councillors, 
particularly those in senior posts who have lost the ability to 
either answer letters or take any positive action.” 

As the bill looks for joint working, I would be 
grateful if you could clarify those points. 

The Convener: I ask John Corcoran to respond 
in general terms to the question about how 
councillors conduct themselves. If there are 
specific issues about individual councillors, it 
would be appropriate for them to be pursued 
elsewhere—this meeting is not necessarily the 
place to do that. 

10:30 
Frances Nelson: In Dundee, those who are 

involved in mediation, the police and councillors 
from all the political parties—one councillor from 
each party—all sit on the group. There are more 
tenants on the working party than there are 
officials, which is a good idea. However, the social 
work department does not sit on the working party. 
It always says that it cannot talk about its work for 
reasons of data protection. That lets the social 
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work department out of an awful lot; its 
representatives are not prepared to sit round the 
table with tenants. 

Mary Scanlon: Do councillors not insist that 
they sit round the table with you? 

Frances Nelson: No. I do not think that the 
councillors realise that they could do that. In 
Dundee, the social work department is a power 
and an entity of its own. We have been able to get 
social work representatives to come to a meeting 
now and again on something specific that we 
wanted to talk about. However, that was only in 
relation to getting a sheltered lounge for tenants—
the tenants are old-age pensioners—in a complex 
that did not have one. That is the only time that the 
social work department has ever turned up to 
anything that we were doing. 

Mary Scanlon: What did you mean when you 
said that social work often has a different agenda? 
I did not understand that comment. 

Frances Nelson: The social work department 
would be there for me if I was doing something 
wrong to the kids or if my husband was being bad 
to me. In those circumstances, the social work 
department would become involved, but in 
Dundee that is all that the social work department 
sees its role as being. 

To be perfectly honest, I think that most of you 
would agree that consultation is taking a while to 
get through in most council departments. All that 
the departments ever say is that it is a matter for 
the housing department and it does not relate to 
them. The departments have never seen 
consultation as part of their remit, but the 
federation is breaking down their doors to get in 
there to be consulted. It is difficult for some 
councils to let that happen, but Dundee City 
Council is very prone to tenant participation. 

I will say, to our credit, that Dundee City Council 
has realised that there is merit in talking to 
tenants. We have saved Dundee City Council lots 
of money by way of the council not going ahead 
and doing something and then three months later 
having to knock it down because nobody wants it. 
The council has learned that talking to the tenants 
in Dundee saves it money. A lot of other councils 
have not yet got that far. 

I mean no disrespect to anyone who is sitting 
round this table, but some councillors see tenant 
groups and federations as a threat: they seem to 
think that we want to take away their power. We 
have no intention of taking away anybody’s power. 
We want to go to the councillors to tell them what 
we are being told by tenants and to let them deal 
with the matter. 

Mary Scanlon: Yes, but to implement antisocial 
behaviour strategies there must be good, positive, 
constructive engagement with social work. 

Frances Nelson: We do not have that. 

Mary Scanlon: Right. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): The bill requires each local authority to 
prepare a strategy for dealing with antisocial 
behaviour and it requires local authorities, in 
conjunction with chief constables, to share 
information. Will that be an improvement on what 
happens just now? 

Frances Nelson: That is more than likely for a 
lot of people, but we have had that arrangement in 
Dundee for some time. For example, the chief 
constable comes to federation meetings and talks 
to tenants. I think that Jackie Baillie would confirm 
that, because she has been to Dundee to speak to 
us. We seem to be a step further on than others, 
but I can say categorically that the social work 
department in Dundee does not have a strategy. 
Perhaps, behind closed doors, the council has a 
wee strategy going on, but it certainly has nothing 
to do with the tenants or citizens of Dundee. 

The Convener: Do the other witnesses want to 
respond to Mary Scanlon’s questions? 

John Corcoran: Yes. I am aware—I think that 
most sensible people are—that a great deal of 
extra money has been put into policing. However, 
that money was needed. Certain crimes, such as 
internet crime and paedophilia, are getting out of 
control in the UK and must be addressed. 
Therefore, we need more money for policing, but 
my view is that the money so far has been 
insufficient. I believe that that is also the view of 
the majority of people out on the street. 

I am a little bit old-fashioned, because I believe 
that the greatest deterrent to crime is a bobby on 
the beat; I think that most people agree with me on 
that. I am wise enough to understand that we 
cannot just flood the place with policemen, 
because that would not be economically viable. 
However, I would like to see more beat policemen 
and a rapid-response group of police, who could 
be situated in certain areas so that they could 
respond quickly to hot spots. 

I have a discussion almost daily with my local 
inspector, because certain aspects of antisocial 
behaviour necessitate that. He hits me all the time 
with the statement that the police do not have 
enough resources. I understand where he is 
coming from. We must put more money into 
policing. However, as you know, that is not the 
whole answer. Providing more money for policing 
is only one element of what we must do, but it is 
an important element because we must stop some 
of the niggling little crime that just gets bigger and 
bigger with the end result that we have major 
criminals on our doorstep. 
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Mary Scanlon: Do you realise that there will not 
be a penny more for the police to implement the 
provisions in the bill? 

John Corcoran: That may well be the case, but, 
as I said earlier, I am apolitical. 

Mary Scanlon: I am stating a fact. 

John Corcoran: You have stated a good fact, 
because we must find money. I am retired, but I 
am still a taxpayer. As far as I am concerned, if I 
want to improve my way of life, there is only one 
way of doing that—I must pay for it. Any 
improvement must come out of my pocket. 

I repeat that I am apolitical and that I do not 
want to offend any of the members’ political 
parties. However, I want three things in life: a 
reduction in crime figures; good educational 
standards; and a health service of which we can 
be proud. If I have to pay for those things, I will do 
so because that is the only way. As I said in my 
written submission, we are whistling in the wind if 
we do not face that fact. You are the people in 
power and you must make the decisions about the 
necessary money. However, I will be fighting for it. 

You asked about councillors. The bill refers to 
those who will be consulted, and we certainly have 
to talk to councillors. I believe that, at present, we 
have lost the plot with local politics. Local politics 
were designed, as far as I am concerned as a 65-
year-old, to help people in the community. Local 
politicians are not there to bow the knee to a whip, 
as happens in the Scottish Parliament or at 
Westminster. If I were a local politician, I would be 
there to support and serve the community that 
elected me. I do not think that that happens any 
more. I believe that national politics have, to an 
extent, taken over local politics. 

I want to see councillors, whatever their party 
and whatever they represent, looking at the 
genuine areas of need in a specific town or 
community. I do not think that that is happening at 
the moment, and we have to get back to that. In 
that way, perhaps we will be able to address 
issues that may be arising in Frances Nelson’s 
area, in Joe Callaghan’s area or in my area. Until 
we start talking like that, we cannot address those 
issues, and local politicians and councillors will 
have to do that. 

Donald Gorrie (Central Scotland) (LD): I would 
like to ask about antisocial behaviour orders—on 
individuals, not on groups—on which your 
evidence says a lot of interesting things. Do you 
approve of antisocial behaviour orders? Do you 
support the idea of antisocial behaviour orders 
being available for 12 to 16-year-olds as well as 
for other age groups? You raised a minor but 
important point that has not been raised with us 
before when you asked who pays for antisocial 
behaviour orders. What are your views on that? 

Alice Bovill: We support the antisocial 
behaviour orders, but when we had our 
conference last year, our members wanted the 
minimum age to go as low as eight. They did not 
want the orders to apply just to 12 to 16-year-olds 
and older individuals. We have a major problem in 
Dundee because our antisocial behaviour team is 
paid for from our council rents. The team also got 
extra money from the Scottish Executive and 
employed two extra staff for the private sector. 
The cost of that is coming out of the council tax, so 
the tenant is paying twice—through council tax 
and through rents. We would like the whole lot to 
come out of taxation rather than us paying twice. 

The antisocial behaviour orders for under 16-
year-olds should have some clout. The household 
that the young person comes from should be 
penalised; the antisocial behaviour order should 
penalise that household’s tenancy. We are looking 
for the police to have some powers to issue 
antisocial behaviour orders; they would then be 
more vigilant in looking for any breach of those 
orders, which they do not really understand right 
now. 

Frances Nelson: From the Dundee perspective, 
we also support interim antisocial behaviour 
orders. Sometimes it takes a wee bit longer to get 
an antisocial behaviour order, and something 
needs to be available more quickly than that so 
that action can be taken. The police need to be 
able to give out antisocial behaviour orders too. 

Joe Callaghan: Now, if you get fined £30 or so, 
there is an added £5 increment, which pays the 
victims of crime. Surely some ingenious plan could 
be made to incorporate that idea into dealing with 
problems of antisocial behaviour. Perhaps Donald 
Gorrie does not really understand what is 
happening out there and the amount of damage 
that is being caused. I am talking about millions of 
pounds worth of damage in a comparatively small 
area, and that is being replicated throughout 
Scotland. 

I will not go into the matter in any depth, 
because I understand that we need to get on with 
other questions, but the age limit for antisocial 
behaviour orders has to be lowered to include the 
younger age group. I hope that those powers will 
become redundant as time goes on, but they can 
be used as a salutary message, if you like, to the 
ones who are currently causing problems. 

Had it been possible to disperse the group that I 
mentioned earlier and to move it on under the 
powers that are in the bill, something would have 
been saved, although the group is also causing 
serious problems in other areas of the estate. We 
regard the powers as a stopgap; we are looking 
for extra powers and we hope that this is only the 
beginning of the process in our community’s 
fightback. I agree that the power will have an 
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effect on the people who it is aimed at. I hope that 
it will act as a deterrent to the group in relation to 
problem areas and that it will have a salutary 
effect. 

10:45 
The Convener: I want to ensure that we cover 

all aspects of the bill. We could be here for an 
awful lot longer than the time that has been 
allocated. We will move on to Cathie Craigie’s 
questions and if you think that you have missed 
particular points, we will give you a chance to 
address them at the end. 

Cathie Craigie: The bill proposes to introduce 
community reparation orders for those aged 
between 12 and 21. It focuses on offenders 
making reparation in their communities. That part 
of the bill is covered in part in your written 
submissions, but will you give me your views in 
more detail? Perhaps you could return to the 
question of encouraging people to have respect 
for the community in which they live, which 
Frances Nelson mentioned. Could CROs be a way 
of doing that? 

Alice Bovill: I sit on a panel in the children’s 
hearings system and I think that we do not have 
enough teeth at the moment. I, and the federation, 
welcome reparation orders because, by making 
young people work, they will make them more 
aware of the damage that they have done to the 
community. Some children do not find compulsory 
or voluntary supervision to be a problem, but 
reparation is like community service, which 
improves the community in which it is done. If 
children have done something to improve their 
community, that will give them pride in it. It should 
be their local community that benefits. 

Frances Nelson: As Alice Bovill said, the 
community reparation order must relate to the 
area in which the child has done wrong. In 
Dundee, we heard that that might not be the case, 
and that a child might live in Beechwood but have 
to put their actions right in Kirkton. I remember 
that, a long time ago, there was graffiti all over the 
place on the shops near where I live. It was the 
mothers who made the kids go down there with 
buckets of whitewash to clear it all up. The kids did 
not do it again, because of the red faces that they 
got—their pals were laughing at them because 
their mums made them go down to clear up the 
mess. Something good came out of that. 

At the moment, if kids go to court, they are put 
on a scheme and they have to go and paint an old 
lady’s house or whatever—community service, is 
that what you call it? No, CROs must be served in 
the area in which the young person did the 
vandalism or whatever. 

John Corcoran: I certainly believe that there is 
a place for reparation orders but, as Alice Bovill 

said, we must be careful to direct them to the right 
places. That is something for you folks to look at; 
in some cases, reparation orders will be totally 
useless. 

I want to make a quick comment in reply to 
Donald Gorrie’s question. ASBOs are a must, and 
we must reduce the age limit for them. We must 
also have a way to make them operational more 
quickly than they are at present. We must make 
people understand that they cannot get away with 
what they are doing all the time. 

Patrick Harvie (Glasgow) (Green): Alice Bovill 
mentioned the children’s hearings system in 
relation to reparation orders. Do you agree with 
those who argue that the new disposals in the bill, 
if any, should be given to the hearings system, 
and that—rather than young people having to go 
through the court system—the hearings system 
should be properly resourced to implement those 
disposals? 

Alice Bovill: The hearings system’s hands are 
tied because it has to find in the best interests of 
the child, which is not necessarily punishment. If a 
child is committing vandalism, the furthest that the 
hearings system can go is to recommend secure 
accommodation—and that can be done only if 
there are resources, of which there are very few in 
Dundee. Reparation orders would give the system 
more teeth, to force people to do something for 
their community. 

Children who are persistent offenders do not 
care if they are put on compulsory supervision—to 
them, it is just a social worker coming out to see 
them. If they are sent to a special school once or 
twice a week, they see that as a perk because 
they do not have to go to their usual school every 
day. 

Patrick Harvie: Rather than asking whether the 
disposals should be used, I was asking whether 
they should be used in a court setting or in the 
children’s hearings system. Would it make a 
difference? 

Alice Bovill: Do you mean the reparation 
orders? 

Patrick Harvie: Any of the disposals. 

Alice Bovill: For persistent offenders, I feel 
strongly that we should extend the Hamilton 
experience and have youth courts. Both the courts 
and the children’s hearings system should be used 
at the moment, because we do not yet have youth 
courts. In the children’s hearings system, we have 
to split people into first-time offenders, abused 
children and persistent offenders. We cannot take 
a blanket approach. 

Patrick Harvie: I want to ask all the witnesses 
about the power of dispersal, which has been 
mentioned a lot. I assume that you are familiar 
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with the power in the bill to designate an area in 
certain circumstances. We have heard various 
comments about the power of dispersal. The 
Scottish Police Federation and the Association of 
Chief Police Officers in Scotland told us that the 
reason that their current powers are not exercised 
successfully is that the police do not have the 
people on the ground, the resources or the time. 
They say that those constraints would still apply 
with the new power of dispersal. How do you feel 
about those points? 

Joe Callaghan: There seems to be an 
ambiguity. Earlier, I gave a particular example to 
do with the Co-operative. That is still a sore issue, 
even though we have had scores of meetings with 
the police. We have been left unsure whether the 
police had the necessary powers and whether 
they were used. The police reckoned that they 
were limited in how they could disperse people. 
Questions remain about the powers that the police 
had. The power of dispersal would seem to 
resolve the issue—the police would not be able to 
come to meetings and make the excuses, “We 
don’t have the powers,” or, “Our powers are 
limited.” I do not think that the issue comes down 
to manpower. There is a total lack of respect for 
the police, although that is another issue. 

I sympathise with the point that John Corcoran 
made. We come from nearby areas and we have 
suffered the same as people in Dundee or 
anywhere else. When you live in certain 
environments, you understand the need for 
effective powers. We are starting to crack, with a 
big hammer, the wee nuts that we are trying to 
sort out—although we seem to be heading down 
the track of overkill. 

Over the past 25 years, there has been social 
and cultural change—and the change has been 
such that the culture of 50 years ago is now 
unrecognisable. Such problems have to be 
addressed, and they are being addressed. 
However, we have to take an overview and 
sympathise with people. We have to deal with the 
problems on the ground that have caused massive 
misery and damage to our communities. Initially, 
we have to take swift action. Some people might 
feel that the present proposals are overkill, but I 
hope that they could lead to other, softer, options. 
There are problems out there and we need these 
powers of dispersal to deal with them instantly. 

Frances Nelson: I will answer that with 
reference to the past—that is the worst thing about 
old age, you see. When my kids were wee, they 
could not loiter around the streets because the 
police had powers to move them on, even at that 
time. They do not need the powers that you are 
offering them because they have that power 
already. If kids are standing in a group, they can 
be moved on for loitering. I do not understand 

what the new power is for. I can also understand 
the police saying that they do not have enough 
men to go out and move all the groups. The police 
already have the power that we are talking about 
but they do not have the manpower to move on all 
the groups. Am I allowed to ask you about the 
power? Are you talking about giving them an extra 
power or do they already have the power? 

The Convener: That is precisely the discussion 
that we are having. The police told us last week 
that they have the necessary power and do not 
need further powers. However, I think that the 
experience that was described by Mr Callaghan is 
echoed in other areas and it is felt that, if the 
police have the power, they are not exercising it. 
In some cases, it might be the case that the police 
do not have the resources to act, but that is not 
what the Association of Chief Police Officers in 
Scotland told us last week. 

Communities say that they cannot do anything 
about the problem and I think that the USDAW 
representative said that their members’ hands are 
tied because they have no power to move groups 
on. We are trying to work out whether the police 
have the power but are not exercising it, whether 
there are problems with the exercising of the 
power or whether, at local level, communities are 
being told that the police do not have the power. 

Frances Nelson: Will you now be saying to the 
police, “You have the powers—use them”? 

The Convener: That is the debate— 

Frances Nelson: Everybody out there needs to 
know that the police have the powers. I knew that 
they had them. 

The Convener: The key thing about the new 
power is that, rather than being a power to 
disperse a group, it is a power to identify an area 
to which a group cannot return if the situation has 
become really bad. 

Obviously, people are telling us different things. 
They key thing that you are telling us is that you 
recognise the need to be able to move youngsters 
away from areas. We can have a debate about 
whether the police have the power to do that and 
what might be preventing them from exercising 
that power. 

John Corcoran: We have an opportunity to 
revive the powers that the police have. We must 
ensure that the police can disperse crowds of the 
sort that we are talking about. Furthermore, once 
the group is dispersed, the people involved must 
not be able simply to move from point A to point B. 
The police had powers to move on such groups 
previously and we have to revitalise those powers. 
Dispersal is a key part of cutting crime. 

Resources are important, but that is another 
issue. The point is that dispersal is not effective at 
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the moment. The police need to be told that the 
powers of dispersal will be reintroduced in the bill 
and that they have a responsibility to prevent such 
young people gathering in groups. The police 
need to be told that they have to move them on 
and that any group of three or four people who 
gather for any length of time has to be disbanded 
and dispersed. 

Patrick Harvie: You touched on the problem of 
groups just moving from place to place rather than 
the behaviour of the people in them being 
changed. In your communities, when a group is 
moved on, what sort of places do they go to? Are 
there facilities that they start to use once they are 
moved on? Do they cause the same problems 
elsewhere? If so, will the designation of specific 
areas from which they can be moved be genuinely 
helpful in the long run? 

11:00 
Frances Nelson: Some members of the DFTA 

and some council officials went to Sedgefield. We 
found that visit to be extremely productive. At that 
time, there were wardens there whose prime job 
was to go about the place moving people on. The 
police did that as well. However, there were 
community centres and youth centres that the 
people in the groups would be taken to. They were 
told that that is where they had to be. If they did 
not want to do that, they had to go home and were 
therefore off the street. If they did not go home 
after being told to do so, the police charged them 
with loitering. As a result, the people in Sedgefield 
were able to deal with the situation, and did not 
have the same kinds of groups hanging around 
and doing whatever they were doing. They had 
somewhere to take, or to direct, those young 
people. Moreover, once the young people had 
been introduced to that environment, they liked 
and used it. 

I have said for a long time that, although we 
might have community centres, they are always 
closed when they are needed. For example, they 
do not open at weekends and are closed at night, 
because the man responsible for looking after 
them has to get home or has to be paid overtime. 
Community centres do not really work: I always 
thought that they were supposed to be for kids, but 
they seem to open only during the day and are 
only for people who want to learn to knit and sew 
or to become computer buffs. They are closed 
when kids come out of school. Kids might be able 
to go to the centres between five and half-past 6—
a few of them are open until 8 o’clock—but that is 
the end of it. That is when the kids start getting 
into bother. 

There are facilities that we can use already. The 
staff of a community centre in our area did not 
want to open it in the evenings because they were 

not being paid for working until that time of night. 
As a result, the tenants federation asked whether 
it could open and be responsible for the centre at 
the weekend. “Oh, heavens, no”, we were told. 
“Your federation is not on our insurance policy and 
you’re not allowed to open the doors or lock up.” 
The committee should be addressing those sorts 
of issues. 

The Convener: There is good practice across 
the country in that respect. 

Frances Nelson: Do you know of any centres 
that allow people who are not staff to open them? 

The Convener: Well, community centres in my 
constituency open at night and many of them are 
staffed by volunteers. Obviously the situation is 
different in different places. 

Frances Nelson: Good. It certainly does not 
happen in Dundee. 

Alice Bovill: In response to Patrick Harvie’s 
question, I want to tell the committee about the 
experience in my community. We have no 
community centres at all. We have to apply for 
funding from outwith the council to social inclusion 
partnerships and other organisations. Although we 
are fortunate to receive funding for a youth group, 
we have to hold its meetings in a sheltered lounge 
that can be used only if the pensioners are not 
using it for a bingo evening. 

That said, the group has worked very well. 
Indeed, the youths are so receptive to and good 
with the elderly people that only last week they 
gave them a Burns supper. Furthermore, the local 
community police officer helps to run the club, 
plays football with the kids and is always there for 
them to talk to. As a result, instead of simply 
calling the police “pigs” all the time, the youths are 
being taught respect for them. 

However, that is our only community facility. We 
have nothing for five to 12-year-olds. We have 
also had to apply for more funding for our outside 
play scheme, which consists of a minibus going 
round areas twice a week for an hour to organise 
games for the children. I am speaking as a 
resident of an area that is deprived of any 
community facilities. 

Joe Callaghan: As I explained, we have 
implemented a regeneration programme and are 
engaging in various outdoor activities, outward 
bound and other activities. Many people out there 
are working very hard to regenerate play areas 
and so on. 

However, the problem is that a large and 
increasing minority of troublemakers have been 
allowed to reach a certain level of antisocial 
behaviour. Those people have been identified, so 
we need the powers of dispersal. Although a 
massive number of young people are only too 
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willing to engage with the process of getting on 
with the community, that large minority is now 
causing havoc and has been doing so for a 
considerable time. It is time to engage with those 
young people and to put resources into amenities 
for those who are needful of them. 

The Convener: Jackie Baillie may ask a 
question, if she is quick.

Jackie Baillie (Dumbarton) (Lab): I will try to 
be quick, but there is something about the 
Haldane story that has not quite come out. I would 
like to ask Joe Callaghan some important 
questions that need yes or no answers. 

Do you accept that the local authority and 
voluntary organisations have provided a huge 
range of facilities in Haldane that are accessible at 
all times of the night for young people of all ages? 

Joe Callaghan: Generally speaking, yes. 

Jackie Baillie: So the problem is not a lack of 
facilities. 

Joe Callaghan: No. Facilities are being 
improved. Some facilities are still to come on-
stream, but there are numerous facilities. 

Jackie Baillie: Let us consider the case of the 
fire at the Co-op. Evidence that the committee has 
received from USDAW also mentions fires. Do you 
think that if the police had powers of dispersal, 
they might have been able to use those powers to 
stop people from congregating and therefore could 
have stopped the Co-op from going up in flames? 

Joe Callaghan: Most certainly. 

Jackie Baillie: That is helpful. 

Finally, on whether more policing or more 
powers are required, we have had local 
discussions about numbers of police officers, but 
people recognise that deployment of police 
officers is a matter for chief constables and not the 
Parliament. Perhaps the bill presents an 
opportunity and a route towards getting 
communities involved in discussions about needs 
and the deployment of police officers. 

Joe Callaghan: If communities were engaged in 
such a process, I am pretty sure that it would be 
valued. I am sure that John Corcoran would agree 
with me. 

The Convener: Thank you—that discussion 
was a model of precision. 

Scott Barrie (Dunfermline West) (Lab): I would 
like to turn to another part of the bill, which 
concerns parenting orders. Dundee Federation of 
Tenants Associations has said that it broadly 
supports the concept of parenting orders. For the 
Official Report and our colleagues from 
Alexandria, would the witnesses from Dundee say 

whether parenting orders would improve matters, 
bearing it in mind that the policy memorandum 
states clearly that no parenting order could be 
imposed unless a parent had failed to take up 
voluntary resources that had been offered? 
Perhaps Alice Bovill would like to say something 
first, because she has experience of the children’s 
hearings system. 

Alice Bovill: Parenting orders would be used in 
many circumstances, such as children not going to 
school, children being neglected and children 
causing vandalism in communities. The problem 
lies in getting parents to work with agencies for the 
three months that are stipulated. If parents do not 
work with the agencies, they will be fined. Many of 
them claim benefits, so who would pay those 
fines? Will parents simply not pay fines? Parenting 
orders would last for a year and could then be 
extended. 

I understand what Scott Barrie says. 
Sometimes, parents will not work with supervision 
orders at all—we find that happening in the 
children’s hearings system. Parenting orders are a 
good thing, but I agree that children’s hearings 
should not be able to impose them on parents. A 
hearing could only advise the reporter to apply for 
a parenting order. Obviously, the children’s 
hearings system cannot deal with children’s 
parents—we can deal only with children. However, 
Dundee Federation of Tenants Associations 
believes that parenting orders would probably be a 
good thing. 

Scott Barrie: You have experience as a 
children’s panel member and have rightly 
explained to the committee that the only real 
power that a children’s panel has is in imposing 
statutory supervision requirements on children, 
whereas sometimes the root of the problem is 
parents’ failures. Are parenting orders a solution to 
the dilemma in which members of children’s 
panels find themselves whereby they must do 
something in respect of a child but want to direct 
resources at the parents? 

Alice Bovill: Yes. When we impose a 
compulsory supervision order, the child is often 
willing to work with the social worker. He or she 
will come in and will phone the social worker at all 
hours of the day or night. However, social workers 
go to parents’ doors but the parents are never in, 
or they are told that the parents will be back in half 
an hour, but they do not come back in that time. 
Therefore, the parents never engage with the 
social worker and the root of the problem is never 
dealt with. There is engagement only with the 
child, which can probably happen anyway without 
a supervision order. 

Scott Barrie: Do any of the witnesses from 
Alexandria want to comment on parenting orders? 
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John Corcoran: Parenting orders are a must: 
parents must start to accept responsibility for their 
offspring. They are not doing so, so parenting 
orders must be part and parcel of the bill. If they 
take only one third of those young individuals who 
engage in antisocial behaviour out of the cycle, 
parenting orders will be successful. We have to try 
everything that is available to us to put a stop to 
what is going on. I would back parenting orders 
1,000 per cent. They might sometimes fail; we 
know that there are other problems out there, but 
we must go ahead with them. 

Joe Callaghan: For the first time, I might have a 
wee bit of difficulty with what John Corcoran has 
said. We need to have a broad umbrella that 
covers a lot of areas. I agree with the principle 
behind parenting orders, but I do not see how the 
desired effect can be achieved. I will give you a 
wee example. A mother has three kids, down to 
about five months old. Already, the two older kids 
have been taken into care. She has been a real 
scourge of the community, this one. She has been 
moved from one area to another, then she was 
moved again. Her ex-partner stays through the 
door and up the stair, and deals drugs. It is a pitiful 
situation. The kids witness blood-baths, drug 
dealing and all sorts of abuse. They are trailed out 
to go drinking with the mother at all hours of the 
morning. 

If care is not provided in the community for 
situations like that, with three kids getting trekked 
through a main street, soaking wet and with the 
mother drunk, how can we implement the 
measures that the bill proposes? If people have no 
respect for the law as it stands, how can we get 
them to care for their kids? That takes us into the 
whole question of where the antisocial behaviour 
started. By the way—staying with that example—
after the mother was removed from her house, 
after fires and whatever else, she was moved to 
another area. She was recently moved on from 
there, too, as a result of the neighbours all 
ganging up on her and putting in complaints. In 
that case, the problem is just being moved around. 

If we can engage with people like her in the 
context of estate management, we will be doing it 
for their sakes. We are not criticising them—they 
are victims as much as we are. However, we need 
a process in which we can engage with them and 
with their weans and families. We have to be able 
to intercede and to help them as much as we can. 
Otherwise, we are useless, hopeless and 
defenceless. 

Scott Barrie: Those were very useful points. On 
the part of the bill that deals with parenting orders, 
and looking at it from the child welfare perspective, 
I point out that, parents have in some cases been 
unwilling, rather than unable, to parent their 
children. There is child welfare legislation for 
bairns who find themselves in that situation. 

To return to Alice Bovill’s point, parenting orders 
could be used as an extra tool in cases involving 
children who come before children’s hearings, but 
whose parents’ obvious lack of willingness, rather 
than their inability to be parents, seems to cause 
the problem. 

Joe Callaghan: Let us get back to the relevant 
point. John Corcoran has had recent experience of 
upsets involving youngsters at the back of 3 in the 
morning. Apart from the issues of schooling and 
so on, we see children out in communities during 
the day and we wonder why they are never at 
school. 

On parenting orders, we are talking about a 25-
year generation gap here that involves the 
generation that sustained or encouraged all the 
bad parenting—or at least which never interceded 
and never engaged with it in any respect, be that 
social, legal or whatever. We are reaping the 
harvest of that now. If the mothers do not know 
where their kids are at 3 in the morning, how can 
they be responsible parents? The kids are out of 
control. I see them out at the garages at all times 
of the morning, always doing the same type of 
thing. They are out roaming the streets late at 
night. I do not know where parenting orders would 
be effective. 

Cathie Craigie: The bill deals with antisocial 
behaviour by tenants of private landlords. The 
Dundee Federation of Tenants Associations, in 
particular, addresses that issue in its written 
evidence, so I know that the federation has 
experience of dealing with it in its community. Will 
the measures in the bill be sufficient to tackle the 
problems that you have experienced? 

11:15 
Frances Nelson: Obviously not. I do not think 

that the bill goes far enough. Registration of 
landlords must be implemented—there should be 
a register of all landlords. If someone owns and 
lets a house, that person is a landlord. Everybody 
has said to me that such a register would be very 
difficult to handle, but most people who have 
bought council houses on estates in Dundee are 
letting them to people who are claiming housing 
benefit; the houses are not let to people who are 
not on housing benefit. If someone rents a house, 
the landlord receives the housing benefit in return 
for allowing that person to stay there. As a 
landlord, I do not have to carry out any repairs nor 
do I care if the tenant is causing havoc—it would 
all be the same to me. The other tenants in the 
area would have to put up with it, but I would not 
because I would have bought a nice house and be 
paying my mortgage using that housing benefit: 
that is how it is done. We are saying that landlords 
who are not willing to register should not receive 
those housing benefit payments. That would be an 
incentive for them to register. 
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I also feel that we should ask why people are put 
into such houses. Why did they have to go to a 
private landlord to get a house in the first place? 
Has the council refused them a house? Should we 
look at that issue? However, that is a matter for 
another day. 

I feel strongly that any landlord, no matter who, 
should be on a register with the council. In 
Dundee, we had a case in which a person was 
causing—dear God, it was terrible. However, the 
council did not know and could not find out who 
the landlord was, so it took a lot of time and effort 
to find that landlord. The money to do that all had 
to come out of the rent that we pay. It did not 
come from council tax, so it cost our landlord a lot 
of money to be able to deal with that tenant. There 
is a big problem and it is not just in Dundee—it is a 
problem all over Scotland and it is getting worse. 

Cathie Craigie: I do not think that I need to ask 
you any more—you probably support my position. 

Alice Bovill: Registration would probably 
discourage tenants—as Frances Nelson said—
from buying their council houses and renting them 
out. If a landlord had one tenancy, they would 
probably use a letting agency, which would supply 
its management details. That would be a plus. A 
landlord with a single tenancy would not go to all 
the bother of registering. 

John Corcoran: I agree with everything that 
has been said on that aspect of the bill. 

The Convener: We have reached the end of 
this evidence-taking session. Thank you for 
attending and for providing such full and helpful 
responses. As I said at the beginning, if there are 
points to which you want to add, we will be more 
than happy to hear from you. I hope that you have 
a safe journey back home, given the weather 
outside the window. I suspend the meeting for two 
minutes. 

11:18 
Meeting suspended. 

11:22 
On resuming— 

The Convener: Our second panel of witnesses 
is from the Echo youth group in Dumfries. I 
welcome Stefan Howat, Samantha Dale, Lloyd 
Livingstone and Stevie Little. I hope that you had a 
safe journey up this morning. We look forward to 
hearing what you have to say. We are keen to 
explore everybody’s interests in the Antisocial 
Behaviour etc (Scotland) Bill and to hear their 
views. Certainly, when the committee goes out 
into the country, we are keen to talk to young 
people as well as to older people. There are 

concerns about getting that balance right, so we 
appreciate the fact that you have come along 
today. If there are questions that you feel you did 
not get enough of a chance to answer, we are 
happy to hear from you later. Equally, if there are 
questions that you do not have a view on, you can 
tell us that you do not want to comment and we 
will just move on to the next question. 

I will kick off on how the Scottish Executive has 
consulted on the bill. I am aware that you met 
some committee members last year. I wonder 
whether you were involved in any other 
consultation on antisocial behaviour in your area. 
Did anybody else organise anything? Do you have 
any comments arising from your meeting with 
committee members or from the consultation? 

Stefan Howat (Echo Youth Group): The Echo 
youth group is arranging a project at a fire station 
control unit to show how antisocial behaviour can 
cause wheelie bin fires and other fires and to show 
how to deal with it. 

The Convener: So your project is initiating 
some education on the impact of antisocial 
behaviour. 

Stefan Howat: Yes. 

The Convener: As nobody has any further 
comments on that first question, we will move on. 

Stewart Stevenson: Good morning. With our 
previous panel of witnesses, we talked quite a lot 
about antisocial behaviour that is caused by young 
people. However, we all accept that antisocial 
behaviour affects young children as well as adults. 
What is your experience of how antisocial 
behaviour affects you? If you want to, you can tell 
us what antisocial behaviour you have been 
involved in, but I would guide you more towards 
the ways in which you are affected by the sort of 
things that are going on in your communities. 

Samantha Dale (Echo Youth Group): It is 
always us that get the blame for antisocial 
behaviour, but it is not always us that are actually 
doing it. It is folk who are maybe 18 even, doing 
drugs and starting wheelie bin fires because they 
find it fun. Things are different from our point of 
view. You dinnae usually get to hear our point of 
view because folk think that it is always us, but it is 
not. 

Stewart Stevenson: Can I develop what you 
have just said? You brought up the subject of 
drugs. One of the questions that I have been 
asking—as have others—as I have gone around 
the country is to what extent drink and drugs 
cause antisocial behaviour. I am thinking 
particularly about older children and adults—the 
18 and 21-year-olds. What is your view of the 
effect of drink and drugs as a part of the cause of 
antisocial behaviour? 
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Samantha Dale: I would say that drink and 
drugs cause quite a lot of antisocial behaviour, 
especially in Dumfries. A lot of drugs and drink are 
done in Dock park and needles are left there. That 
causes a lot of bother. 

Stewart Stevenson: Is drink a bigger problem 
than drugs? 

Samantha Dale: No, I wouldnae say so. 

Stewart Stevenson: Stevie, did you put your 
hand up to say something? 

Stevie Little (Echo Youth Group): No. 

Stewart Stevenson: That is all right. It is not 
compulsory. Does anyone else want to say 
anything? 

Stefan Howat: I think that the problem is equal 
between drink and drugs. Drink causes a lot of 
problems in Dumfries, but drugs do as well. There 
are a lot of drunken people going about Dumfries 
and Dumfries is just not safe for children to go 
about. When children see those people, they think, 
“I’ll try that.” At local parks in Dumfries, needles 
and syringes are found and children might use 
them, which is a big problem. 

Stewart Stevenson: So to some extent the 
behaviour of older children and adults is part of the 
problem. Do Lloyd and Stevie want to say 
anything about the behaviour of adults? You will 
never get a better chance. 

Stevie Little: I think that junkies cause the 
biggest havoc, because they are all over the bit 
and nick stuff to sell it for their kit. We were up the 
town yince, in Blockbusters, and this junkie came 
along and went to steal my bike. We came out and 
he said, “I was only kidding,” but if we had not 
come out he would have nicked it. 

Stewart Stevenson: So your property is at risk 
from people who are older than you and who have 
a drug problem. 

Stevie Little: Aye. 

Stewart Stevenson: Do you want to say 
anything, Lloyd? 

Lloyd Livingstone (Echo Youth Group): No. 

Stewart Stevenson: Come on, you can slag off 
the adults now. You can really get it on the record. 

Lloyd Livingstone: Weans are picking up 
needles and that round the flats where we stay. 
The flat landings are where a lot of the junkies do 
their stuff. 

Stewart Stevenson: You have made quite clear 
the kind of antisocial behaviour that worries you. 
Thank you. 

Mary Scanlon: Cathie Craigie and I certainly 
enjoyed meeting you in Dumfries. That meeting 

was helpful to us. It is nice to see you in 
Edinburgh. 

I want to ask about antisocial behaviour 
services. Stewart Stevenson has already asked 
whether you have experienced or been a victim of 
antisocial behaviour, but I would like to ask 
whether you have been involved in antisocial 
behaviour. Where would you go to get support? 
Would it be the police or the school? In your 
answer, will you explain how you got involved with 
Maggie Marr, who is sitting behind you? You all 
speak very highly of Maggie, who is your youth 
worker. How did you get the support of the youth 
worker? I ask Lloyd to start, because he was very 
talkative when we met in Dumfries. 

Lloyd Livingstone: We were in Lochside, which 
is the bit where we all stay and where drugs are a 
problem. Maggie Marr came round with another 
woman and asked us to fill out a questionnaire. 

Mary Scanlon: She came round the streets. 

Lloyd Livingstone: Aye, with another woman. 
She asked us to fill out a questionnaire about 
drugs and alcohol. 

Mary Scanlon: From filling in a questionnaire, 
how did you get involved with the Echo youth 
group? 

Lloyd Livingstone: We were asked to come 
along to the Echo and participate in what was 
happening. 

Mary Scanlon: What sort of support do you get 
from the youth group and how often do you go 
there? 

Lloyd Livingstone: We go every Friday. You 
can talk confidentially and get free contraception 
and advice. It gets you off the streets as well. 

Mary Scanlon: So you get advice about 
contraception and you can talk about anything that 
you feel you cannot talk to others about. 

Lloyd Livingstone: Aye. 

Mary Scanlon: Could you not talk to your 
parents? 

Lloyd Livingstone: I talk to my mum and dad 
about things as well, but the group gives us 
somebody else to talk to. We cannae talk to 
teachers at school. I feel that I can go to the Echo 
and talk about things. 

Mary Scanlon: Do you feel that the group gives 
you a lot of support and helps people who might 
otherwise be involved in antisocial behaviour? 

Lloyd Livingstone: Yes. 

Mary Scanlon: Stevie looks like he wants to say 
something. Where do you get support, Stevie? 
Have you been involved in antisocial behaviour? 
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Stevie Little: Not much. I would go to Maggie to 
speak about any problems. I got involved with the 
group because my pals were going and they said 
it was all right so I went just to see what it was like. 

Mary Scanlon: So you enjoy going to the youth 
group. 

Stevie Little: Aye. It is good. 

11:30 
Samantha Dale: I got involved because yin day 

yin of my pals was going to the gala or something 
and she told us to go along. 

Mary Scanlon: What do you get out of the 
group? Have you ever been a victim of antisocial 
behaviour? How does the group help you? 

Samantha Dale: If we have problems, Maggie is 
easy to talk to compared to folk like the guidance 
teacher at school. 

Mary Scanlon: Do you not feel that you can talk 
to any of your teachers at school? 

Samantha Dale: No. 

Stefan Howat: I got involved with the Echo 
project because of a bad habit of mine—smoking. 
I was needing a light at the time and when I was 
walking past I saw Sam Dale in this place that I 
had never seen before—I did not even know that it 
existed. I went in and spoke to Sam and while I 
was in there I said hello to Maggie. She explained 
what they do and said that there was a youth 
group every Friday. Maggie is an excellent person 
to talk to. She runs her youth group every Friday, 
but if you have a problem on a Monday or a 
Tuesday, she has all the time in the world for you. 
She will let you come in on whatever day you have 
a problem and she will talk to you. 

Mary Scanlon: We have certainly heard great 
reports about Maggie. Are there any services that 
you would like to be provided? We have asked 
you along because we are considering a bill on 
antisocial behaviour. Does being in Maggie’s 
group help you to stay away from antisocial 
behaviour? Does it give you the confidence not to 
get involved? Does it help victims and others 
alike? 

Stefan Howat: I would say it does, yes, but in a 
way it does not, because not everybody goes to 
the group. Some of my friends get involved in 
antisocial behaviour. I try to stay out of it as much 
as I can, but at the same time I do not want to fall 
out with them. I am at the Echo quite a lot, and the 
antisocial behaviour that we caused before is not 
happening now. 

Mary Scanlon: What do you mean that you are 
doing quite a lot now? How has the Echo youth 
group helped you? 

Stefan Howat: It is somewhere to go and hang 
out and talk to everybody else without anybody 
saying, “Let’s do this and let’s do that.” 

Mary Scanlon: Do you feel that you might be 
persuaded by your friends to get involved in drugs 
or antisocial behaviour if you were not involved in 
the Echo group? 

Stefan Howat: Not me personally, but I can see 
that other people could be. 

Cathie Craigie: I very much enjoyed my day 
down in Dumfries. We had about an hour, but our 
meeting could have gone on for about two hours 
that day, because you were all so talkative.  

The Echo project started as a young persons’ 
health project—it was about young people 
respecting themselves and so on. Lloyd, are you 
still the chairperson? Has your involvement in the 
project helped you to respect your wider 
community and look at your community 
differently?  

Lloyd Livingstone: I do not know. 

Cathie Craigie: Has the group taught any of you 
to get involved in your community or given you the 
desire to become involved in other things? 

Stefan Howat: Yes. 

Cathie Craigie: In what way? 

Stefan Howat: Jobs, if you know what I mean. It 
is different for me, because I am older. It is hard to 
find a job, but since I bumped into Maggie Marr 
that has changed, because she knows everybody. 
She talks to them. I start a new job tomorrow 
thanks to Maggie and I sent away another 
application thanks to her. A placement might even 
be opening up at Echo, so fingers crossed. 

The Convener: If only we could clone Maggie. 

Donald Gorrie: We accept that there is a 
problem that young people feel that they are 
blamed for all the ills of mankind, although they 
are not to blame for them. However, some young 
people have problems with keeping to the straight 
and narrow and increasingly get into trouble with 
the police or their neighbours. One way in which 
the bill proposes to deal with that is through 
antisocial behaviour orders, which will be put in 
place by the courts. The orders apply from the age 
of 16 upwards, but they could be applied to 12-
year-olds. From your experience, will taking a 
severe line with 12 and 13-year-olds who are 
beginning to go a bit astray help or not help? 

Samantha Dale: It would help a lot. Some of the 
younger people are getting involved in antisocial 
behaviour because they see the older people 
doing it. If the age limit goes down a bit, that will 
help more people than if orders just apply to the 
older folk. 
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Donald Gorrie: Do the other witnesses agree 
that it would be helpful to have something to get a 
grip on 12 to 16-year-olds? 

Stevie Little: Yes. 

Patrick Harvie: I will ask about dispersal. You 
may have heard about that. It is one of the powers 
proposed in the bill, through which the police will 
be able to designate an area where there has 
been a serious antisocial behaviour problem and 
move on any group of two or more people. Would 
that have made a difference in situations in which 
you have experienced problems? Would the 
power be used against the people who cause 
problems for you? Where would those people go 
after they had been moved on? Might people who 
were not causing problems be moved on 
unreasonably? 

If you have time, will you also tell us about the 
facilities that exist in your town, in particular for 
young people? We have heard a lot about the 
Echo project, but where else can people go if they 
are prevented from hanging around street corners 
or other hot spots? 

Stevie Little: The only reason we hang around 
in big groups is because there is nothing to do in 
our community. It is just boring. 

Patrick Harvie: What would happen if the power 
to disperse groups that were causing problems—
or were thought to be causing problems—was 
used? 

Stevie Little: There should be places to go 
where people can have fun, like new parks. The 
old ones are all broken up; the swings are broken 
and everything. There should be more facilities 
where we can do stuff. 

Patrick Harvie: Do you ever have problems with 
other groups that are hanging around, for example 
when you are just walking in the streets? 

Stevie Little: No, not much. 

Stefan Howat: The power might cause conflict, 
because if the police tell a group of people who 
might not be doing anything that they have to 
move on, those people might think, “We’re not 
doing anything and if we were they would tell us to 
move on anyway.” The people in the group might 
decide to cause trouble elsewhere, just to get back 
at the police for moving them on. The police are 
not the favourite people in Dumfries—or 
anywhere, for that matter. 

Patrick Harvie: Do you think that the measure 
might make the relationship with the police worse? 

Stefan Howat: Yes. 

Samantha Dale: I reckon that the new power is 
unreasonable. There might be a quiet group, but 
just along the block a bit there might be a load of 

folk who were involved in antisocial behaviour. 
They might move on, but when the police arrived 
the quiet lot would get the blame, because there 
would be nobody else around. 

The Convener: How would you deal with the 
group who had been causing the bother? For 
example, a group might be hanging around 
outside the sheltered housing, where there were a 
lot of older people and grannies who felt frightened 
and who had been getting a hard time from that 
group. How could we sort that out? 

Samantha Dale: Like Stevie said, there should 
be somewhere for that group to go. There is 
nowhere—there is the Oasis youth centre up the 
town, but that is no good for someone who lives 
away down the bottom of Lochside. There is a 
community centre in Lochside, but it does not offer 
much for anybody. 

The Convener: Sometimes folk do not use the 
community facilities; they do not like them or they 
do not think that the facilities are really for them. 
Sometimes some young people prevent other 
young people from using the facilities, too. Do we 
need to think about the kinds of facilities that are 
on offer? 

Samantha Dale: Aye. 

The Convener: Does anyone else want to 
comment on that? 

You are basically saying that people need lots of 
places where they can go, such as the Echo 
project, so that they will not get involved in 
antisocial behaviour. 

Cathie Craigie: The bill would introduce 
community reparation orders for people aged 
between 12 and 21. That means that people who 
had committed an offence would be required to 
make reparation to their local community, perhaps 
by removing graffiti or doing something else that 
would repair the damage that they had caused, so 
that the community could see that happen. Would 
that be an effective way of getting people to pay 
back their debt to society? Might it prevent people 
from offending again? 

Stefan Howat: But how would you make people 
do that work? I cannot see that working at all, 
especially if the parents had something against 
it—parents are protective of their children. 

Cathie Craigie: What if it was the law that they 
had a choice between washing off graffiti and 
being imprisoned or put into secure 
accommodation? 

Stefan Howat: That would be different. That 
would push it forward. It would help. 

Samantha Dale: That is quite a good idea, but, 
as Stefan says, it might not be pushed enough. If 
somebody was sitting scrubbing graffiti off a wall 
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and all their pals walked by, they would be so 
embarrassed that they would realise not to do it 
again, otherwise it will just happen again. 

Lloyd Livingstone: If folk write graffiti and have 
to wipe if off the wall, they will just do it again to 
get back at the polis. They will write something on 
the wall about the polis to get back at the polis, 
then deny that it was them and refuse to scrub it 
off. 

11:45 
Stefan Howat: What would happen if somebody 

was in a gang and one or two out of seven were 
writing graffiti and nobody would say who it was? 
Would they all get made to scrub it off? 

Cathie Craigie: A CRO would be used for 
somebody who had appeared before a children’s 
panel or a court and who had been found, after all 
the evidence had been looked at, guilty of an 
offence. It is not intended that the police would be 
able to say to a group of people that they were all 
guilty and had to do something; the order would be 
used when somebody had committed and been 
found guilty of an offence. 

The Convener: What do you think that we 
should do about graffiti? Is the fact that people 
paint on walls and other people’s gates a 
problem? What should we do about it? 

Samantha Dale: I do not know. If you are sitting 
by a big plain white wall with spray paint in yin 
hand and a big black marker in the other, you are 
obviously going to want to do something to the 
wall, because it is boring. You should make a wall 
like that look a bit decent. You should make it look 
brighter. 

The Convener: If I had a big bright white wall 
and I liked it that way, would I have the right to be 
annoyed if somebody came along and spray 
painted it? 

Samantha Dale: Aye. 

The Convener: One of the things that the bill 
suggests is that we ban the sale of spray paints to 
under-16s, so you would not be sitting with it in 
your hands. Might that help? 

Stefan Howat: The ban should be for people up 
to 21. Older people commit those crimes as well, 
not just 12 to 16-year-olds. I see graffiti as more a 
thing for 16 to 21-year-olds; I cannot see it being 
for people younger than that. 

The Convener: So if we consider banning spray 
paints, should the age limit be slightly older? 

Stefan Howat: Yes. 

Scott Barrie: I am not sure whether you have 
any views on what I will ask about, but, if you do, I 
will be interested in hearing them. My question is 

the same as the one that I asked the previous 
panel of witnesses—I think that you were sitting in 
the public gallery, so you probably heard it—and it 
is about parenting orders. The bill proposes a new 
power, so that, if the parents of children who were 
causing problems had not accepted the support 
that was offered to them, a court could issue a 
parenting order against the parent rather than 
having to take action against the child, which is 
what would happen at the moment. Do you have 
any views about whether that would be good or 
bad? 

The Convener: Should parents ever be 
responsible for what you get up to? 

Samantha Dale: No. 

The Convener: Should your parents get in 
trouble if you do not go to school? 

Samantha Dale: No. 

The Convener: If the problem is that the parent 
is not helping the young person, what can we do? 

Samantha Dale: It is not always the parents’ 
fault. Some folk fight with their parents, so their 
parents cannae do anything about it. It is not their 
fault all the time; it might be sometimes, but I 
dinnae think it is fair to blame the parents. 

Scott Barrie: We are not necessarily blaming 
the parents. You can disagree if you want to, but 
my view is that, when a parent is deemed not to 
have been doing what they should have been 
doing—irrespective of what their child has been 
doing, they have not been doing their bit to help 
the child in the way that Johann Lamont has just 
mentioned—it is more appropriate to target that 
parent rather than to take action against the child, 
which is what would happen at the moment. 

Samantha Dale: That depends on the situation. 

Scott Barrie: I accept that. 

Donald Gorrie: What are your opinions on 
electronic monitoring? As part of a penalty on 
somebody who is over 16, the courts can tag that 
person. He or she might be placed under the 
restriction of being at home during some hours or 
staying away from some places. The tagging 
allows their movements to be followed. 

The intention is to reduce the age from which 
people can be tagged to cover 12 to 16-year-olds. 
As part of a package to try to sort out the life of a 
young person who was in a bit of trouble, would 
tagging be helpful? Some people argue that being 
tagged is like receiving the Victoria cross—it is a 
sort of award for which someone’s pals might look 
up to them. Is there anything in that? 

Samantha Dale: I think that the mates of 
someone who was tagged would take the mick out 
of them. If the person who was tagged had the six-
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by-six times, they would have to be in from 6 pm 
until 6 am. That would give them nae chance of 
going out for even a wee while with their pals. 
Some folk who go to Maxwelltown High School 
have to go all the way out to Heathhall or 
Georgetown to get hame, so there is nae chance 
of them getting back in time to go out for even half 
an hour, if they want to get in on time. 

Stefan Howat: Some colleges do not finish until 
5 o’clock. Those restrictions would be 
unacceptable in that situation. 

Donald Gorrie: It would be up to the court to 
have sensible limits. The court can say that 
somebody must be at home during certain hours 
and tagging has some success in enforcing that. 
What do you feel about tagging young people who 
have been in trouble? 

Stefan Howat: I do not like the idea at all. It is 
not a good idea. 

Lloyd Livingstone: I think that tagging would 
work, because it would keep people away from the 
areas where they get into trouble. A curfew for 
being at home would keep people out of trouble 
for a while, until the tagging ended. After being 
tagged, the person might see sense and might 
keep out of trouble. 

The Convener: As has been said, everybody is 
blamed for what one person does. If one person 
from a group graffitied a wall, we might know who 
did it. Some people would like all young people not 
to be out on the streets after a certain time, but 
instead of that the idea is to pick out the individual 
who is causing the bother and to work with them 
so that they are not involved in bother. Would 
tagging put off people you know from getting 
involved in bother if they thought that they would 
have to sit at home when their pals were out? 
Would tagging make a difference to them? 

Stevie Little: It probably would. Their pals can 
stay out late, but a person who is tagged must be 
in at a certain time. If they have to go in at that 
time, obviously they will be bored in the house. 
That idea might put them off causing bother. 

The Convener: Would it put you off if you 
thought that that might happen to you? 

Stevie Little: Aye. 

The Convener: I do not think that you would 
ever need tagging. 

Mary Scanlon: Stefan Howat mentioned the 
police. In places with antisocial behaviour 
problems, what support do local councillors, 
community councils and the police provide? Lloyd 
and others explained that when we were in 
Dumfries. 

Stefan Howat: I am sorry; I did not quite 
understand the question. 

Mary Scanlon: Do the police and your local 
councillor do enough to support you and victims of 
all ages? Do they do enough to work against 
antisocial behaviour in your area? 

Stefan Howat: No. 

Mary Scanlon: You said that quickly. Do you 
work with your local councillor and the police? 
Why do you feel that they do not do enough? 

Stevie Little: We never see policemen about. 
We hardly ever see them doing their job. 

Mary Scanlon: When you ask the police for 
help— 

Stevie Little: The police come. 

Stefan Howat: They come about 20 minutes 
later. 

Stevie Little: If somebody’s shed has been 
broken into, the police arrive about an hour after 
they have been phoned. They are not on time. 

Mary Scanlon: Do you feel that the police do 
not take such matters seriously enough? 

Stevie Little: They do not. 

Lloyd Livingstone: Lochside should have a 
small polis station. That would make it easier for 
the polis to reach what is happening, instead of 
coming all the way from the town. 

Mary Scanlon: Do you feel that people do not 
report to the police everything that they should 
report because they do not have confidence in the 
police? 

Lloyd Livingstone: Yes. 

Mary Scanlon: It has been said that, in the local 
park, swings were broken and needles could be 
found. Dealing with that is your councillor’s 
responsibility. Have you told your councillor about 
the problems and has he or she helped? 

Lloyd Livingstone: We dinnae see the 
councillor going about the streets. I ken folk that 
stuff has happened to and the councillor has not 
dealt with it. Even though they have spoken to 
him, nowt happens. He said that the park would 
have new swings, but that never happened.  

Stevie Little: We told the councillor that the 
fields should have lights in case stabbings 
happen. He does not help or do enough. 

Stefan Howat: There is a great big field in 
Lochside where it has been said for years that a 
park would be created, but that has never 
happened. 

The Convener: I thank all those who have 
attended for coming along. I do not know whether 
you have any last points to make. If you do not 
want to make them now, we will be delighted to 
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hear from you later. We appreciate the fact that 
people from the Echo youth group and Maggie 
Marr have come to the meeting. I hope that you 
found the evidence session productive. 

Stefan Howat: At a previous meeting, the 
committee talked about community centres being 
more available and more open. The situation can 
be different when someone is present in a 
community centre just to supervise, because that 
can even cause antisocial behaviour. If a centre 
has two or three people there who young people 
do not know or talk to, the young people might go 
into the centre to draw on tables, do things to walls 
and vandalise the toilets. A project such as 
Maggie Marr’s gives people a totally different view, 
because Maggie talks to people and has contact 
with them.  

The Convener: People must feel that the centre 
belongs to them. 

Stefan Howat: Yes. 

The Convener: Perhaps that would be achieved 
if a youth committee were part of a community 
centre. There are some examples of that in my 
area. That means that a centre is not just a 
strange place that you go to. 

Stefan Howat: Yes, it is ours. 

The Convener: Because they have some 
responsibility for the centre, young people are less 
likely to do damage. 

Stefan Howat: If we see anybody doing 
damage, we report it. 

The Convener: Thank you very much indeed. I 
wish you a safe journey home. 

11:57 
Meeting suspended. 

12:03 
On resuming— 

The Convener: I welcome our final witnesses 
for today. Dennis Daly is the director in Scotland of 
Communities that Care and Sarah Gillen is the 
south Edinburgh co-ordinator. We are grateful for 
your attendance and your written submission. As I 
have said to other witnesses, if, after the meeting, 
you feel that you would like to amplify or expand 
on certain points, or that you missed certain 
points, we would be more than happy to hear from 
you afterwards. 

I will kick off with the first question. You will 
know that the Scottish Executive has stated that 
the number of communities, organisations and 
individuals that took part in the consultation 
process that led to the bill was unprecedented. 

What is your opinion of the consultation process 
and the extent to which you were engaged in it? 
Did you conduct any consultation on the issues 
that are highlighted in the bill within your 
organisation or within your areas of responsibility? 

Dennis Daly (Communities that Care): I was 
well aware of the consultation process through the 
press and the media and we made a submission 
to the Scottish Executive. My only slight confusion 
was that it seemed that submissions were being 
made to both the Executive and the Parliament—a 
point that slightly escaped my notice. I have 
responsibility for five areas in Scotland. I did not 
undertake any specific consultations in those 
areas. 

Sarah Gillen (Communities that Care): I know 
that there were opportunities for consultation in 
south Edinburgh and I saw a consultation 
document, but I did not write anything because my 
colleague Dennis Daly was doing that. 

The Convener: There are always two separate 
calls for evidence. The Scottish Executive called 
for responses to their document. As the 
parliamentary committee scrutinising the bill, we 
also issued a call for people’s comments to try to 
inform our scrutiny of the Executive’s proposals. 

Stewart Stevenson: I do not want to make too 
much of the legalistic stuff, but it is obviously 
important that the bill is pinned on a sound 
understanding of what antisocial behaviour is. The 
bill incorporates the definition that already exists in 
legislation on antisocial behaviour orders. It says 
that someone engages in antisocial behaviour if 
he or she 
“acts in a manner … or … pursues a course of conduct that 
causes or is likely to cause alarm or distress”. 

Do you feel comfortable with that definition? Is it 
too all-encompassing, does it miss the target or is 
it as good as we will get? 

Dennis Daly: It might be as good as we will get, 
but I have anxieties about the reference to causing 
alarm or distress. If a youngster is kicking a ball 
against a wall right outside my room and I am 
trying to do something terribly difficult or profound, 
such as to think big thoughts, it might be going too 
far to use the word “distress”, but in time irritation 
can head towards distress. I have some anxieties 
about the fairly wide nature of the terms that are 
used. There is a personal element to what is 
considered alarming or distressing.  

I will illustrate by way of a personal anecdote. 
Youngsters smashed my window and two or three 
other windows in the area that I was in. I was 
irritated, angry and slightly afraid, but the old lady 
who lived round the corner from me was terrified—
her son had to come and take her away from her 
house. What causes alarm and distress is a 
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personal matter. Although we would all agree that 
playing loud music at 3 am—which I think one of 
the earlier witnesses mentioned—is unreasonable, 
an individual’s act can have differing impacts on 
different people. I am not quite sure how to handle 
that, but I have some anxieties about how the 
words that are used in the bill might be interpreted. 

Stewart Stevenson: Another part of the bill 
qualifies the definition by saying that a sheriff can 
discount behaviour that a person can show was 
“reasonable in the circumstances”. Does that give 
you the comfort of believing that the system will 
end up operating in law in a way that properly 
reflects individual circumstances? 

Dennis Daly: I suppose that that depends on 
the extent to which one thinks that a sheriff’s view 
of what is reasonable concurs with other people’s 
views of what is reasonable. This morning, we 
have already heard people saying, “You’ve got to 
experience it for yourself”—whatever “it” is. 
Sheriffs might not experience what many people in 
our local communities experience regularly. To an 
extent, the qualification is helpful. It is perhaps 
inevitable that the issue comes down to a personal 
judgment, but the sheriff’s judgment might well be 
different from that of people who live in the 
affected community. 

Stewart Stevenson: You are saying that it is 
important that the sheriff does not underestimate 
the impact of antisocial behaviour. 

Dennis Daly: That is right. 
The Convener: Is there an issue about being 

able to describe properly what is happening? 
Kicking a ball against a wall is one thing, but 
kicking a ball against a wall every night of the 
week or wilfully kicking a ball against a wall after 
being told not to do it or continuing to do it even 
after being shouted and bawled at are entirely 
different offences. 

Is one of the issues about how communities 
experience antisocial behaviour the fact that we do 
not pull back far enough to see the whole picture? 
How an individual feels about irritating behaviour 
is one thing, but part of the problem is the 
persistent nature of the behaviour. Do we need to 
have the whole picture, including the fact that a 
bigger group is involved and the history of the 
incident—the before and after? How do we get the 
whole picture to the sheriff who has to make a 
judgment on whether the behaviour is reasonable? 

Dennis Daly: Somehow or another the 
community needs to communicate that. I am not 
quite sure how best that could be done. Before I 
came into my present job, I worked for nine years 
in community safety in greater Easterhouse. 
Although people used to tell me a lot about gang 
fights, and I believed them, what they were telling 
me felt like a statistical thing about group disorders 
and the police having to deal with them.  

My attitude began to change one night after I 
drove into the middle of a gang fight—youngsters 
from one side of the road were fighting youngsters 
from the other side. It was about midnight and I 
was not usually out and about in the area then. I 
began to sympathise with local people far more. 
They saw that sort of behaviour all the time 
whereas, as an outsider, I was only sitting in on 
meetings, taking notes, gathering statistics and 
what not.  

I was in the role that the sheriff or the outsider 
might be in. People tell you things and you believe 
them, but what they say is only in your head. If you 
are emotionally involved and you have 
experienced things for yourself, you react very 
differently. 

The Convener: And so, in the midst of the 
bigger picture, you begin to understand a 
community’s feeling of having to find the individual 
who committed an offence, just as a police officer 
has to do. You begin to see the gaps in the 
legislation. 

I wonder whether, at one level, there is an issue 
about naming the problem, as people have done 
in campaigns for stalking laws and further 
legislation on domestic abuse. Naming the 
problem explains to the courts exactly what has 
happened, otherwise the court is simply told that 
there has been a breach of the peace, which could 
be almost anything. Would that suggestion help 
the communities you are talking about? 

Dennis Daly: I think that it would help. Perhaps 
there could be a mechanism whereby a 
community view could reach the sheriff who 
makes the decision after an incident. That might 
happen at the moment; I am not sure. Typically, 
the courts see an offender, the victim and their 
families. The community dimension needs to be 
taken into account as well. I am not sure how best 
that could be done, but it would be useful if it 
could. 

Stewart Stevenson: Are you aware of the 
changes introduced by the Criminal Justice 
(Scotland) Act 2003 in the previous session? From 
memory, I think that the changes apply only in 
cases that involve more serious offences. Victims 
have the right to submit a statement to the court 
after guilt or innocence is determined and before 
sentence is passed. Would a similar sort of 
approach be of value in these circumstances? 

Dennis Daly: Yes, but the difficulty with that 
suggestion is how to reach agreement on a 
community view. The view of the offender and the 
victim are well defined. How does one get a 
community view on a problem? How does a 
community communicate to the legal system what 
individual people in the area feel as a whole about 
the problem? If there were a means of doing that, 

 

738



581  28 JANUARY 2004  582 

it would be helpful. Perspective and context are 
always important; sometimes they can get lost. 

The Convener: To achieve such a view, would 
group disorder and other issues around antisocial 
behaviour have to be treated differently? It would 
not be possible to go into a community and take a 
vote on an incident. Should the police be made 
responsible for recording the volume of calls on an 
issue and listening more carefully to them? 

Dennis Daly: Perhaps local councillors could do 
that, as they have plenty of opportunities to hear 
complaints in their surgeries. Local councillors 
might be in a position to give the community 
dimension to the offence, whatever it is. 

The Convener: Thank you. 

Donald Gorrie: We should accept that there 
has to be a twin-track approach to the problem of 
antisocial behaviour. The first approach is to make 
the necessary changes to the legal system and to 
enforce them. The second approach is what 
Communities that Care describes as 
“a wider long term community-led implementation of the 
“prevention science” approach”,  

which is obviously the organisation’s area of skill. 
You gave us an interesting example of how that 
works in south Edinburgh and how it could be 
developed in future. What should we be asking the 
Executive to do in addition to any changes that it 
might make to the legal system to assist in that 
specific example and more generally? 

12:15 
Dennis Daly: The words “early intervention” 

mean different things to different people. For us, 
“early” means early in the life of the child. In some 
instances, it can even mean pre-natal—before the 
child is born. Family support at that stage is 
crucial. 

I will give members a couple of examples, using 
data from the Scottish Children’s Reporter 
Administration. Last October, in Glasgow, a survey 
was done to find out what was known about 
persistent young offenders. The typical age was 
about 15 or 16. For me, one of the interesting 
findings was that two thirds of young offenders 
aged 15 had first come to the attention of the 
panel and the authorities at large at around the 
age of eight—not as offenders but as victims. 
They were young people in need of care and 
attention. There were problems in the house and 
with the family. 

No one is saying that we do not need to deal 
with the problems of today’s 15-year-olds. We 
accept that the problems have to be dealt with and 
that some aspects of the bill may be helpful. 
However, we have to go back further. Evidence 
from the earlier witnesses was interesting. There 

was talk of a loss of values. Parents and families 
do not know where youngsters are. A range of 
views came out quite informally and 
conversationally, and they reflected a common 
experience. Mr Gorrie is right—I wrote all the big 
words in the submission—but we are trying to distil 
some of that common sense into a systematic 
approach to dealing with crime and drugs. We 
have borrowed from the American model and 
considered risk factors. I know that it all sounds 
terribly scientific and academic, but it comes down 
to practical common sense. 

One of our risk factors is poor parental 
supervision and discipline. It does not take a 
profound genius to work out that, if young people 
are not being properly disciplined and do not have 
clear standards, and if their parents do not know 
where they are or whom they are with, many of 
them will become involved in crime. Our theory, 
which we are putting into practice, is that we have 
to go right back to the beginning. We should not 
be thinking of the child at the age of eight or 15; 
we should be giving a lot more support at 
community level. I do not mean that in a negative 
way. We should not be saying, “You are the family 
from hell so you need a lot of support.” It is more 
that we should be assessing all the factors at 
community level and then doing something about 
them at an early stage. 

I am sorry if I am going on a bit. We are not 
saying that people are starting in the wrong place 
by saying that we are where we are today and lots 
of 15-year-olds are causing problems. However, 
another interesting statistic from the annual report 
of the Scottish Children’s Reporter Administration, 
which came out yesterday, is that around 27,000 
referrals to panels were on non-offence grounds 
as opposed to 14,000 referrals that were on 
offence grounds. A very small overlap involved 
both non-offence and offence grounds. Therefore, 
we can see that the number of children who come 
to the attention of the authorities because they 
need care, support and help is almost double the 
number of children who come to the attention of 
authorities because they have got into crime. 

The Convener: Is that partly because people 
regard the hearings system as being more 
productive in dealing with vulnerable youngsters? 
Youngsters may have been referred because of 
welfare issues. I have heard anecdotal evidence 
that the police do not pursue referrals because 
they do not see any great purpose in them. 

Dennis Daly: I am not an expert; I have simply 
quoted a couple of statistics from the data. They 
seemed relevant, in that problems can be traced 
back to the family and the home in the child’s very 
early years. I worry that, even if the bill proceeds 
exactly as it is, we may be back here again in 15 
years’ time, still asking, “What are we going to do 
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about antisocial behaviour?”—or whatever it is 
called then. We have to do two things: we have to 
deal with today’s problems but we also have to 
address issues in our communities. 

Instead of talking about the theory, I will ask 
Sarah Gillen to say a word or two about what has 
been going on in south Edinburgh. 

Sarah Gillen: That is one of the programmes 
that we have put in place. We developed an action 
plan that contained more than 90 
recommendations, which involved people who live 
and/or work in south Edinburgh. We were very 
keen to proceed with the Incredible Years parent 
and children videotape series and we decided to 
go ahead with it for a couple of reasons. First, 
Communities that Care had significant evaluated 
evidence that showed that the programme worked. 
Secondly, there was a desire among workers in 
the area who had heard about the programme for 
it to be implemented in south Edinburgh. 

Communities that Care in south Edinburgh was 
lucky in that, because I had a small operating 
budget, I was able to fund four workers and to buy 
the materials and the books from the States, with 
the result that four workers took the training. As 
Dennis Daly said in his submission, two of those 
workers started to facilitate the programme late 
last year. Communities that Care in south 
Edinburgh tries to embrace a multi-agency 
philosophy in every piece of work that it does and, 
to an extent, it has succeeded in doing that. The 
workers whom we invited to take the training came 
from the voluntary sector and the statutory sector. 
We need to do more work of that kind, because it 
means that people come to the table with different 
skills, disciplines and ideas, which can all blend 
together well.  

In south Edinburgh, the first of the courses was 
at the nursery at Craigour Park Primary School, 
where the head teacher is highly supportive of the 
programme. Karen Dahlgren, who comes from a 
social work background at Gilmerton child and 
family centre, and Sarah Chalk, who is a teacher 
on a secondment to Children 1st—which, as 
everyone knows, is a children’s charity—are the 
two workers who started to provide the course. 
They come from different disciplines and 
backgrounds. 

When Dennis Daly and I went along to speak to 
the parents on the programme, I had a delightful 
day because, after spending years getting the 
research done, consulting endless people and 
building the action plan—all of which was 
necessary—I was finally seeing the fruits of our 
labour. Among the parents who made comments 
to Dennis Daly and me was a young lady in whose 
voice the relief was evident, because she had had 
concerns about her child’s behaviour and the 
programme had significantly helped her. That was 

echoed by just about all the parents in the group, 
one of whom even came up and personally 
thanked me for funding the programme. That was 
wonderful for me and for what I am trying to 
achieve as a co-ordinator for Communities that 
Care. The woman concerned said to me that she 
hoped and wished that more programmes could 
be made available for parents in south Edinburgh 
and Edinburgh in general. 

Donald Gorrie: As I understand it, the parents 
who are involved in the programme are 
volunteers. You have shown that the programme 
can be very helpful for parents who have problems 
but want to address them, but what about the 
parents who seem to have opted out, for whatever 
reason? Do you think that a similar course would 
work for conscripts rather than volunteers? 

Sarah Gillen: I would say so. Although I am no 
expert and have not taken the programme, the 
people who facilitated the training have said that 
the programme is highly adaptable and can meet 
a variety of parental and family needs. Another 
parenting programme is going on in south 
Edinburgh—the Family Caring Trust’s five-to-15 
programme, which is also run in a multi-agency 
fashion. On one of the occasions on which that 
programme was run, the parents who came along 
were very vulnerable and had significant 
difficulties, and they all said that it helped them 
considerably. 

Cathie Craigie: I noticed from your written 
submission to the committee that Communities 
that Care  
“accepts that there may be a need to strengthen and use 
the criminal justice system to address the needs and deeds 
of a small minority of young people and their families.” 

I would like to hear a wee bit more about that. 
What are your views on the proposal to extend the 
use of antisocial behaviour orders to under-16s? Is 
that what you meant when you made that 
statement on strengthening the criminal justice 
system? 

Dennis Daly: That statement was not sidelining 
the bill, but saying that the bill will do what it will 
do. I have a personal opinion on the extension of 
ASBOs to 12 to 15-year-olds, although I would not 
present it as the organisation’s view: I have an 
anxiety about using ASBOs with children as young 
as that. Much of the work that we do tries to 
engage with the community and get it involved—
many local residents sit down and help to develop 
and implement the action plan—and, if young 
people tend to get labelled at an early age, there is 
a danger that sections of the community will be 
turned off the whole exercise. That worries me a 
bit. I am not keen on the extension of ASBOs to 12 
to 15-year-olds, possibly because of the nature of 
how we engage with communities when people as 
young as that are causing problems. I do not 
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doubt that they are causing problems, but I am not 
sure that ASBOs are the answer. 

Cathie Craigie: Earlier on, you talked about the 
fact that, after taking statistics for years, you saw 
at first hand the impact of a gang fight between 
two groups of youths and said how that had given 
you an example of what it is like to live in that 
circumstance. What about the people and police 
who tell me, as an elected representative, that a 
group of young people—or it could be one young 
person—under 16 is causing significant problems 
in their community and that there is nothing that 
can be done to pull them in? If something could be 
done so that such young people could engage 
with the support that is on offer, perhaps it would 
save them from having criminal records further 
down the line. Do you understand why there is a 
push for the extension of ASBOs? 

Dennis Daly: I understand it, but I am worried 
about the extent to which we are likely to be able 
to enforce any such order by the time the 
youngster has reached 12 and has developed 
attitudes to officialdom. Earlier, I gave the example 
of my window getting broken. I chased the 
youngsters who broke it and grabbed one of them, 
who said, “It wasn’t me; it was one of the others.” 
He was under 16, and I had to ask myself why that 
youngster was out, 3 miles from his home, on a 
wet November night, breaking people’s windows 
and whether his family knew or cared about where 
he was. An ASBO is not an easy solution by the 
time a youngster reaches 14 or 15—it is not easy 
at any age. We should start to support the family 
when the youngster is born. We could all be better 
parents: we all do our best, but we all need 
support to do the parenting job better. 

For me, the jury is out on the extension of 
ASBOs. I think that you asked earlier whether I 
had a particularly strong view on it. I can see an 
argument that, if ASBOs were extended, we might 
steer one or two youngsters back on to the straight 
and narrow, but if you ask me whether I think it will 
have a major impact on getting youngsters who 
are drifting into trouble to come back, my answer 
is that I seriously doubt that it will. 

Cathie Craigie: We disagree on that, then. 

Patrick Harvie: I see nothing in your submission 
about the dispersal of groups. Can I assume that 
you are familiar with the provisions on that? 

Dennis Daly: Yes. 

Patrick Harvie: Will you outline your attitude to 
the measure? Do you think that it would be used? 
Would it work or fail, and why? 

12:30 
Dennis Daly: I do not have a personal view. My 

answer is almost the same as my previous 

answer. If areas where youngsters were gathering 
and causing problems were designated, those 
youngsters could sometimes be moved on, which 
might be effective. 

If you ask whether I think that that will have a 
major impact, the answer is no. The young people 
from Dumfries and the witnesses before them 
talked about why young people gather. The 
experience that I have had in my current and 
previous jobs is that young people say, “There is 
nothing for us to do and nobody makes anything 
available for us.” When asked what they want to 
do, by and large, they say that they want to hang 
out in their own place. There is nothing wrong with 
that, but officialdom tends to find that difficult, 
because it wants a staffed community centre, and 
youngsters tend to want their own place to do their 
own thing. 

I have no strong view on the matter. Some 
communities could benefit from the ability to move 
youngsters on in one or two of the known-suspect 
areas where problems occur regularly. However, it 
is inevitable that those youngsters will move on 
elsewhere and that another designation will be 
needed for another area. The power might be 
helpful on a few occasions, but it will not have a 
major impact. 

Patrick Harvie: I gather that the power would 
not be high on your list of priorities, but some 
people have argued that designating an area 
represents a statement that the problem there 
must stop. Others have suggested that 
designation could make matters worse, by 
undermining relationships between young people 
and the police. Does either of those arguments 
hold water? 

Dennis Daly: Designation might deal with gang 
fights. The greater Easterhouse area always had 
known boundaries. People from Wellhouse would 
fight people from Barlanark not in a field miles 
away but at the dividing line between the 
communities. The ability to designate gathering 
points near such a dividing line could well have an 
impact, but that would depend on whether we call 
gang fights antisocial behaviour. 

Sometimes, the gathering of different groups in 
proximity is an almost inevitable forerunner to 
gang fights. I can see one or two situations in 
which the dispersal of groups might be helpful. If a 
single group were simply gathering in one place 
where gathering was banned, that group would 
move to another place. However, in relation to 
group disorder and gang fights, I can see some 
merit in the power. 

Scott Barrie: In answer to Donald Gorrie, you 
touched on practical examples of parenting work 
that your project has undertaken. What are your 
views on compulsory parenting orders for that 
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minority of parents who have been unwilling to 
parent their children acceptably and who have 
already been offered other support? 

Dennis Daly: If those parents had declined 
parenting support since their children were very 
young, and if they had had every opportunity 
voluntarily to take up parenting classes or to have 
parenting support, and their youngsters were now 
12 or 14, there would be more logic to insisting on 
a parenting order. 

At the moment, few suitable parenting classes 
are available. South Edinburgh has some. We 
work in Leith, where some classes take place, but 
provision is not widespread. I hope that such 
classes will become more widespread and will be 
community led from the beginning. I acknowledge 
that some people will be unclubbable no matter 
what is offered but, with the right encouragement, 
some people might become involved in such 
classes, if they took place at suitable times and 
resources were put into them. If that were the 
case, the number of unclubbable people might be 
reduced. If so, I would feel more comfortable with 
saying later, “You’ve had plenty of opportunity to 
get involved and you have not taken that 
opportunity. Now we will make involvement 
compulsory.” 

Scott Barrie: In your opinion, is the key factor 
that the resources have to have been offered and 
declined before we can go for a compulsory 
measure? 

Dennis Daly: That would make a lot more 
sense. Sarah Gillen’s parenting classes are for 
parents of children aged two to seven. Through 
health visitors and some other projects, we are 
putting in place family support before the 
youngster is even born. Those of us who have 
children will know that, at the age of a year or 18 
months, a youngster can tell a tone of voice—if 
you say, “No,” they understand what you mean. A 
youngster who hears only, “Yes,” is being brought 
up differently from one who hears, “No,” all the 
time. Our view is that the process needs to start 
early but that there would be a lot more logic to 
compulsory measures if voluntary participation 
had been offered over a sustained period and 
declined. 

Sarah Gillen: In south Edinburgh, we are trying 
to offer parents choices. For example, we have the 
pram-to-primary programme, the Webster-Stratton 
programme, the five-to-15 programme, the mellow 
parenting programme and what is known as SPIN 
training. Those programmes are for parents with 
varying needs. For example, the pram-to-primary 
programme is for Mr and Ms Average who need 
only a bit of assistance whereas the mellow 
parenting programme is for parents who have 
significant challenges and needs. The more that 
parenting programmes are offered to everybody, 

the more they will be accepted as the norm and 
people will think that everyone who has a baby, 
rather than only parents who have problems, 
should take parenting classes.  

The Convener: Would you agree that some 
families and communities have their own way of 
supporting new parents? Might it overload the 
system if every parent with anxieties or a guilt 
complex went off to a parenting class? It might be 
more appropriate for people to take such classes 
at the stage at which they needed them. My fear 
would be that the voluntary attendees would 
trample over the folk who are quite vulnerable and 
do not have family support and so on. 

Sarah Gillen: That is why I said that a variety of 
choices need to be offered. I am not a mother, so I 
cannot speak from personal experience, but I 
know that some parents struggle in the early 
stages of having a baby while other parents 
appreciate having more help when their children 
are teenagers. However, there have to be more 
choices. Such courses are becoming more and 
more acceptable. My colleagues who provide the 
parenting programmes tell me that they now have 
waiting lists for their programmes. 

Dennis Daly: I would be a wee bit worried about 
waiting until a need was identified. In a way, that 
would be to continue in the vein that we have been 
in for a long time in that we would be waiting until 
the youngster is causing problems, having 
difficulties or embarking on their criminal career 
before we intervened. That is all very well, but the 
point is that we all need to be better parents and 
we should concentrate on parenting.  

There are other models. For people who are not 
keen on having health visitors or social workers 
involved, we have a community mothers 
programme that involves other people in the 
community in supporting new young mothers. That 
has advantages in certain cases in which people, 
for all sorts of reasons, might not want officialdom 
to be involved too much.  

The Convener: I would resist the 
professionalisation of things that are not rocket 
science. People in supportive families will learn 
the skills we are talking about, as will people who 
go to local clubs with family and friends to learn 
tips for being a good mother. Rather than having 
to track resources through a formal process, the 
same end can be achieved informally. 

Dennis Daly: The evidence from the United 
States and here is that there are effective 
parenting programmes. The youngsters of parents 
who have been on courses and comparable 
groups have been followed over 10 or 15 years. 
Plenty of evidence shows that the children of 
parents who have been on courses end up with far 
fewer problems and commit fewer offences than 
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other children. I am not opposed to informal 
support, but there is a need for much wider 
availability of voluntary support for parents—that is 
evidenced by statistics that I gave earlier. Large 
numbers of families have problems and large 
numbers of youngsters are referred as a result of 
problems in families. 

Donald Gorrie: In the light of what you have 
said, if a young teenager is in trouble, should the 
children’s panel have the power to impose an 
electronic tag on them? If it does so, what should 
be in the package of measures that goes with the 
tag? 

Dennis Daly: My answer to that is similar to the 
answers that I gave earlier. I can see situations in 
which tagging would be helpful for young people, 
but tagging alone is a negative thing. Young 
people would be told, “Don’t go there,” or “Be in 
before 6 o’clock.” If no positive measures are put 
in place to trace back problems to their root and to 
ask why a youngster is causing problems and 
what can be done to take a step back and stop 
such problems from happening, tagging will have 
a limited impact. Support should be strengthened 
in parallel with the negative approach of saying, 
“Don’t do this and don’t do that.” 

Donald Gorrie: From your experience, do you 
think that some young people would think that 
being tagged was a reward and a sign that they 
were a macho, leading person? 

Dennis Daly: That is entirely possible. Some 
young people and some communities could see a 
tag as a badge—the young person could be seen 
as having the tee-shirt and the badge. However, 
the irritation of being confined to barracks 
between, say, 8 o’clock at night and 6 o’clock the 
following morning would probably outweigh the 
status that would be conferred. If the person does 
not have anybody to whom they can show off their 
status when they want to do so, such a badge 
would become less of a status symbol. 

Donald Gorrie: Thank you. That is helpful. 

The Convener: Given that electronic tagging 
would happen only in extreme circumstances, just 
as the dispersal of groups would happen only in 
extreme circumstances, and you can think of 
extreme circumstances in which tagging would be 
justified, this is almost a version of what we 
discussed earlier. It is a way of saying, “No,” and 
saying that there is a place for sanctioning and 
good parenting. The issue relates to setting 
boundaries if nobody else is setting boundaries 
and saying, “If you do this, there will be a 
consequence.” That a community might want to 
have such a sanction available in the system is 
understandable. 

Dennis Daly: That is true. I return to the issue of 
early intervention. There are difficulties for young 

people if they have not had boundaries set for 
them through much of their lives. Police often find 
youngsters who are under 16 in the streets, take 
them back home and find that nobody is at home 
and that there is nobody who cares. If a youngster 
has not been subject to boundaries and standards 
over a period of time, having the community 
implement such boundaries and standards when a 
youngster is 14 or 15 might help the community, 
but it is difficult to believe that a youngster who 
has gone down one road for 14 or 15 years will 
suddenly change and go down another road. I 
suspect that it would simply be too late for many 
youngsters. 

The Convener: Saying that an approach might 
not work because things are so bad almost 
sounds like a counsel of despair. It is legitimate to 
ask whether anything can be done at a later stage 
and whether we should try to do things if things 
have not been sorted out early. I am talking about 
intervention happening a bit earlier. The police say 
that they wait until people are 16—or 18, if people 
are involved in the hearings system—because that 
is when they can do something. Rather than 
saying that nothing else can be expected, there 
would be a genuine attempt to intervene. Tagging 
is not as good as early intervention, but it is on the 
same spectrum. 

12:45 
Dennis Daly: It is a question of resources. We 

would have to beef up the resources for early 
intervention, although that would be an act of 
political courage or faith. The impact of what is 
being done with youngsters today—with babies 
and with two to three-year-olds—will not be felt for 
another 10 years, when they reach what is the 
peak offending age. If more resources were 
shifted to that early stage, the problems at the age 
of 14 or 15 would, in time, reduce. I would not wish 
to present a recipe of despair and say that nothing 
can be done once somebody has reached the age 
of 15; I would simply say that there is a limit to 
what can be done.  

According to the statistics, and even according 
to the police’s view about young people who have 
reached the age of 16 and have been put in 
secure units and suchlike, about two thirds of them 
reoffend within two years of coming out of that 
accommodation. There is a benefit to communities 
from people being out of circulation for a while, 
which is often not recognised. That provides some 
relief to the community. However, on the question 
of addressing in the long term the problems that 
some young people cause, all the evidence is that 
any impact that can be achieved on people aged 
14 and upwards is pretty limited.  

The Convener: You say in your submission that 
you understand the need to address the problem. 
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If we are listening to our communities, we hear 
that they are becoming fragmented and are 
spiralling downwards, despite the investment that 
is being made in them. People are moving out 
because they are in despair, community 
champions are moving out and our capacity to 
regenerate those communities is thereby reduced. 
Although we accept that it is reasonable, wise and 
practical to invest at the very early stages, we 
have to hold these communities together if we are 
to reap the benefit in 10 years’ time.  

Dennis Daly: I know that there are not a lot of 
resources available—we have to consider what it 
means if the police are not getting more resources 
to implement these measures. The emphasis 
seems to be very much on what we do here and 
now with today’s youngsters. I agree with that, but 
the feeling of our organisation is that if we do not 
make the investment early on, in parallel, we will 
be back here in 15 years’ time with exactly the 
same questions and issues.  

The whole way of working that we have 
developed arose from research that the Joseph 
Rowntree Foundation commissioned 10 years 
ago, when exactly the same debate was taking 
place. In the early 1990s, people were debating 
whether there should be short, sharp shock 
treatment, and whether youngsters should be 
taken away in their early teens and put in units. 
The origins of the work that we do lie in the work 
of somebody who trawled around the world and 
concluded that, although there is no quick fix or 
easy answer, the most effective long-term solution 
that had been found was to invest early.  

We are not arguing against dealing with the 
problems now. However, if that is all that is done 
and there is a headlong dash to implement, for 
example, powers to disperse young people, 
ASBOs and tagging, which is my anxiety, we will 
end up ignoring the risk factors and the causes of 
the problem, which leaves us in a never-ending 
cycle.  

The Convener: I suspect that we could end up 
having a very long argument about that. The social 
justice milestones, addressing problems at an 
early stage and making a good start are big 
issues, and there is a recognition that we have to 
do all of that. My community would suggest that 
there has been entirely the opposite of a headlong 
dash. The problems that are developing in 
communities that are crumbling because people 
are voting with their feet and leaving have been a 
long time coming. We have to address the 
problem from both sides.  

Cathie Craigie: Dennis, you are obviously 
getting the impression that the emphasis is on 
dealing with the immediate problems and that 
other measures might not be getting taken. Given 
that you are somebody who is working in the field, 

what will people who are not working in the field 
be thinking? It would be wrong to think that the 
Antisocial Behaviour etc (Scotland) Bill will stop all 
the other good work that is going on. We have 
been to the Inch and met people there, including a 
young mother who was on a Communities that 
Care programme. The people there were telling us 
that the things that are being done now should be 
continued but that other things have to happen 
too. I hope that you accept that what the bill 
proposes will not stop all the early intervention 
work and support programmes that are taking 
place. 

Dennis Daly: I accept that. Even if the bill had 
not been introduced, we would continue to argue 
for more investment and resources at an early 
stage. I agree that measures are being taken at 
the early stages, but they are not enough. 

Cathie Craigie: Do you understand that 
although people who live out in the communities 
that are affected—including my constituents—see 
money going into projects, their lives are still made 
a misery by a small minority who engage in 
antisocial behaviour? Those people say that the 
system is not working—they agree with you. If it 
takes a crime measure to stop that behaviour by 
the small minority of young people and other 
people, we will have to go down that road. 

Dennis Daly: I do not disagree. I am more 
familiar with the peripheral housing estates around 
Glasgow, which were established in the mid-
1950s. A point was made about that earlier. Bar 
the first few years of their existence, those estates 
have been on a downward spiral for 30 or 40 
years, in which the population, the building fabric 
and the community spirit have declined. One could 
go on with that list. I tried to say in our submission 
that a twin-track approach is needed that deals 
with the problems of the day and recognises that 
we will not turn round a decline of 30 or 40 years 
in two or three years. 

The Convener: Some communities have not 
been in decline for 40 or 50 years. We met 
communities from areas in which people were 
desperate to stay 20 years ago. They identified the 
problem as starting 10, 15 or 20 years ago. Those 
areas have had much investment. I can think of 
areas in my community that are receiving much 
investment now. If we do not sort out the other 
problem—a private landlord issue is a concern in 
one area—we would be as well not putting in that 
money, because the two elements will work 
against each other. 

Dennis Daly: Much of the most obvious 
investment in the Glasgow peripheral estates is in 
the housing. The housing fabric has been 
transformed in the past five or 10 years, but we 
still have serious persistent problems of 
youngsters leaving school without qualifications, of 
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drug abuse and of crime. Changing the building 
fabric and investing in other aspects are all well 
and good, but in greater Easterhouse, for 
example, the population has declined. The 
population there in 1971 was double that in the 
1991 census. People have voted with their feet 
and gone elsewhere. I cannot talk about the 
convener’s community, but the communities in 
which I work have declined for 20 or 30 years. 

Mary Scanlon: The bill proposes community 
reparation orders, which could be served on 
offenders who are aged from 12 to 21. What are 
your views on those orders? A community service 
order can specify activities for 80 to 240 hours, but 
on the new reparation order, that figure can be 
from 10 to 100 hours. Would that be more 
appropriate for lower-level antisocial behaviour? 

Dennis Daly: My answer is in line with my other 
responses. A period of 10 hours is a reasonable 
time for minor antisocial behaviour and for 
younger people. Such orders may well have an 
effect. I am not against the measure, but I am not 
convinced that it will have a major impact. 

Mary Scanlon: Do community service orders 
work? Are they helpful? 

Dennis Daly: To be honest, I do not know. I am 
not sufficiently versed in the subject to give an 
opinion. 

The Convener: In the policy memorandum that 
accompanies the bill, the Scottish Executive said 
that it was aware of a variety of concerns about 
equal opportunities, such as the concern that 
children with special needs could be subject to 
ASBOs because of their behaviour. However, the 
Executive gave evidence to the committee that it 
was confident that the bill would not discriminate 
against any groups. Do you have any views on the 
bill and equal opportunities? 

Dennis Daly: Not as such. The only point that I 
would make—it is of interest in the work that we 
do and it is relevant—is that many mental health 
problems that young people have can be traced 
back to the same factors that we deal with. Equal 
opportunities covers a variety of aspects, including 
disability, health and many others—an autistic 
child was mentioned earlier. There is some 
interest in the fact that many of the predictors or 
factors that are driving crime are exactly the same 
as the factors that lead young people into mental 
health problems. 

That point is not specific to your question, which 
I again feel I do not have enough experience and 
knowledge to answer. However, particularly in 
relation to mental health, which has a close 
connection with young people offending, many of 
the reasons for young people getting involved are 
exactly the same as the ones that we mentioned 
earlier: family conflict, parental supervision and the 
availability of drugs and suchlike. 

The Convener: Perhaps a system that picks up 
on those youngsters fairly quickly and tries to 
challenge their behaviour may bring those issues 
and difficulties into the open. In my experience, 
problems that young people are wrestling with are 
often buried in families. Their families are not 
dealing with the problem and the system is too 
hands-off for those young people. Would it be a 
positive development if it was brought out into the 
open that a vulnerable young person might be out 
in the community getting caught up in 
inappropriate behaviour and might be being 
manipulated by others in the group? 

Dennis Daly: I think that that would be positive. 
I mentioned resources a moment ago. Although 

I have been talking about much earlier 
interventions, I note that it was reported in the 
press this week that even at the level of the 
children’s hearings system it is taking up to a year 
for young people who have been referred to 
psychiatrists or psychologists to get an 
appointment—a young person goes to a children’s 
panel and a problem is identified, but a year 
elapses before they get to a source of support. We 
could argue night and day about resources but, 
although resources and support are there, to my 
way of thinking there must be insufficient support if 
such situations arise. There are wider aspects of 
the children’s hearings system that I am not 
knowledgeable about, but the issue reported in the 
press is relevant. If the problems that a youngster 
has are identified and nothing happens for a year, 
what will happen in that community for that year? 

The Convener: I will ask a question as an add-
on to the equal opportunities issue. People often 
say that they feel that because they live in 
particular communities their concerns are not 
taken as seriously as they would be if the same 
things were happening in another community. The 
attitude seems to be, “Well, it is a difficult area that 
is in decline and a lot of folk are not working.” 
People within those communities feel that they are 
under siege and that the police do not prioritise 
their needs. They believe that if someone who 
does not experience that behaviour regularly, does 
not have someone outside their door every night 
and lives in a relatively well-off area contacts the 
police, the police will attend more quickly. Do you 
feel that some communities are perhaps devalued 
and not listened to properly? 

Dennis Daly: That perception is widespread: 
communities believe that to be the case. No doubt 
the police and others would bring forward statistics 
that show that they respond as quickly in a 
deprived area as they do in an affluent area. One 
of my hobby-horses is that many of the deprived 
areas are subject to lots of short-term projects. 
There is a project on this for two or three years 
and then a project on that for two or three years. 
People come and go. 
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The Convener: And people have borne 
consequences of the lack of response, because 
they have put their head above the parapet to 
complain but nothing appears to have happened. 
Therefore, they are disempowered from doing that 
in the future. 

Essentially, where the problems are greatest—
the less affluent areas—the resources that are 
applied are affected. The prestige jobs, the big 
jobs and the permanent jobs tend to be located in 
city centres. The voluntary sector runs a project 
here and a project there for three or four years. 
That adds to the feeling people have that projects 
and support tend to be tinkering around the edges 
of major problems. 

Dennis Daly: That is a major problem. In my 
previous job, people used to come to me regularly 
with reports and I would say that it was a matter 
for the police. I would say, “Why do you not report 
it to the police?” but they would respond, “I am not 
going near the police.” It would be all right if I 
reported it for them, but they did not want to report 
it themselves. 

The Convener: At the simple level of taking 
seriously a complaint by a mother with two 
children, does the police response differ according 
to the area where the complaint is made? Do the 
police say that in some areas there is a big picture 
to consider, that there is a history of gang fights 
and that the situation is complicated and difficult to 
police? That mother might be making a 
straightforward and simple complaint that 
something is happening outside her door and she 
wants it to stop. Do you think that the policing 
response can sometimes be determined by more 
than the individual incident? 

The Convener: Thank you very much. We are 
grateful to you for your attendance and for your 
written submissions. If you want to make further 
points, we would be delighted to hear from you. 

13:00 
Meeting continued in private until 13:05. 

Dennis Daly: I would guess that it could be. I 
could not back that up with chapter and verse, but 
if the police have been called to the same place 
night after night, it would be against human nature 
for them not eventually to say that there is a more 
urgent case elsewhere. That is part of a downward 
spiral. If an area gets a label and a name, people 
do not have the same expectations of response 
because they have not had a response previously. 
That can lead others not to respond. 
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3 February 2004 (5th meeting, Session 2 (2004)) 
 

WRITTEN EVIDENCE FROM MINISTER FOR COMMUNITIES 

Antisocial Behaviour Etc. (Scotland) Bill 

Memorandum to the Communities Committee responding to Equality Checklist 

Response to the six questions in the Equality Checklist 

1. What is the policy for?  Who is the policy for?  What is the desired and anticipated 
outcomes? 
 
The Policy Memorandum and Explanatory Notes to the Antisocial Behaviour etc. (Scotland) Bill set 
out in some detail the Executive’s policy objectives and anticipated outcomes of the provisions in 
the Bill. 
 
Generally, the measures in the Bill are intended to provide additional protection to individuals and 
groups whose quality of life is undermined by antisocial behaviour by others.  Individuals who 
experience prejudice on the grounds of race, religion, gender, age, disability or sexual orientation 
may also be more likely to be victims of antisocial behaviour.  The Executive expects the Bill to 
promote equal opportunities by promoting a strategic approach to tackling antisocial behaviour in 
communities and enhancing the range and effectiveness of disposals giving the communities 
greater confidence that antisocial behaviour will be dealt with. 
 
The Bill is expected to tackle antisocial behaviour more effectively and strengthen communities, 
whether geographic, or in terms of groups who may be victims of persistent antisocial behaviour.  
Section 107 of the Bill makes it a requirement that any person discharging a function by virtue of 
the measures in the Bill to do so in a manner that encourages equal opportunities and in particular 
the observance of the equal opportunity requirements, as defined in the Scotland Act 1998. 
 
This will be particularly relevant in the preparation of local antisocial behaviour strategies, which 
are provided for at Part 1 of the Bill, as well as in the implementation of powers such as the 
dispersal of groups, use of antisocial behaviour orders and parenting orders. 
 
2. Do we have full information and analyses about the impact of the policy upon all 
equality groups?  If not, why not? 
 
A range of sources of information informed the development of the Executive’s proposals including 
statistics from the Scottish Children’s Reporter Administration, the Scottish Crime Survey and the 
Scottish Household Survey, but for the most part, these cannot be disaggregated beyond age and 
gender due to the size of the sample.  For example, the Scottish Crime Survey 2000 found that 
40% of female respondents felt ‘very’ or a ‘bit unsafe’ when walking alone after dark and this rose 
to 50% in respect of women aged 65% or over. 
 
As part of the consultation on Putting Our Communities First: a Strategy for Tackling Anti-Social 
Behaviour, meetings were held with the Commission for Racial Equality, the Equality Co-ordinating 
Group (which includes the statutory Commissions as well as the Equality Network, Age Concern 
Scotland and the Scottish Interfaith Council) and YouthLink Scotland.  This is an addition to the 
wide range of meetings with community representatives throughout Scotland over the summer. 
 
The Executive commissioned researchers at the University of Glasgow to carry out an independent 
analysis of the responses to the consultation, which was published in October 2003.   The report 
noted that many responses argued that the consultation did not pay enough attention to: 
 

(a) addressing the increased likelihood of minority groups, including those of race, sexual 
orientation, physical disabilities and mental health needs, of being victims of antisocial 
behaviour and 
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(b) the danger of enforcement of many of these proposals would disproportionately target 
individuals from minority ethnic groups, of a minority sexual orientation or with physical or 
mental disabilities. 

 
The Executive’s decision to include an overarching equality statement at section 107 of the Bill was 
intended to address these concerns, both in terms of protecting victims of antisocial behaviour and 
in the use of the powers introduced by the Bill. 
 
With respect to information on the likelihood of minority groups being victims of antisocial 
behaviour, a scoping paper on hate-crimes research prepared to assist the Executive’s working 
group on hate crime has been useful.  The paper demonstrated that “the incidence of harassment 
and victimisation in the public sphere is extensive in relation to LGBT people in particular, while 
those who experience mental health problems also cite high levels of similar types of victimisation.”  
Differences were reported in the experience of harassment of disabled people reported by disabled 
people themselves compared with those who knew disabled people, which suggested that 
underreporting was an issue. 
 
Provisions in the Bill are intended to provide additional protection to those effected by antisocial 
behaviour and do not cut across the considerations of the working group on hate crime. 
 
3. Has the full range of options and their differential impacts on all equality groups 
been presented? 
 
Policy options pursued in the Bill and the alternative approaches considered are set out in the 
Policy Memorandum.  Each of the Parts of the Bill have been considered in terms of their impact on 
equality groups and where appropriate, specific explanations are provided either in the context of 
the individual Parts or in the section on equal opportunities. 
 
In particular, the section on equal opportunities explained the Executive’s position and addressed 
concerns from equality groups with respect of Antisocial Behaviour Orders for under 16s, the 
Dispersal of Groups and Parenting Orders. 
 
In terms of impact on equality groups, there is considerable overlap between issues raised in the 
context of the Executive’s proposals on antisocial behaviour and issues impacting on the criminal 
justice system.  For example, there are a number of links between the Executive’s proposals on 
antisocial behaviour and existing legislative provision to protect individuals who are victims of 
harassment or incidents perceived to be motivated by prejudice.  In terms of existing law, statutory 
protection is provided on grounds of race and, following the introduction of the Criminal Justice 
(Scotland) Act 2003, religion.  The Executive has also established a working group on Hate Crime 
to consider the approach taken to incidents which may be motivated by prejudice on the grounds of 
other equality issues such as age, sexual orientation and disability.   In taking forward the 
provisions in the Antisocial Behaviour etc. (Scotland) Bill, the Executive does not intend to cut 
across the consideration of the Working Group on Hate Crime with respect of crimes motivated by 
prejudice. 
 
4. What are the outcomes and consequences if the proposals?  Have the indirect as 
well as the direct effects of proposals been taken into account? 
 
As noted in responding to Question 1, the measures in the Bill are intended to provide additional 
protection to individuals and groups whose quality of life is undermined by antisocial behaviour by 
others.  Individuals who experience prejudice on the grounds of race, religion, gender, age, 
disability or sexual orientation may also be more likely to be victims of antisocial behaviour.  By 
promoting a strategic approach to tackling antisocial behaviour in communities, equal opportunities 
can be promoted while enhancing the range and effectiveness of disposals.  This strategic 
approach is expected to give communities greater confidence that antisocial behaviour will be dealt 
with. 
 
The Executive recognises that there can be unintended consequences in introducing new powers 
and requirements and it is important to assess the likely impact on equality issues, even where 
statistical information is not available. 
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There have been specific concerns raised about the potential impact of some elements of the Bill.  
The direct and indirect consequences of these provisions is addressed below: 
 
Definition of antisocial behaviour 
Concern was expressed by the Commission for Racial Equality that the definition of antisocial 
behaviour in the Bill, which is based on behaviour which causes or is likely to cause alarm or 
distress, will disproportionately effect minority groups.  It has been argued that by including 
behaviour that is “likely” to cause alarm or distress, unreasonable complaints based on a prejudice 
or a lack of understanding of the individual’s circumstances could be forthcoming. 
 
Similar arguments were made by the Disability Rights Commission and the National Autistic 
Society, who have highlighted their concerns about distinguishing between intended and 
unintended behaviour.  The National Autistic Society has suggested that the definition of antisocial 
behaviour should be changed to make it easier to differentiate between those whose behaviour is 
knowingly antisocial and those whose conduct may be an unintended consequence of their 
disability. 
 
The Executive has highlighted that this definition is already used in the context of Antisocial 
Behaviour Orders, which have been available in respect of adults since 1999.  ASBOs were 
introduced by the Crime and Disorder Act 1998 and while the Bill extends ASBOs to 12-15 year 
olds, there is no evidence that the definition has caused practical difficulties with respect to minority 
groups.  Guidance issued to relevant authorities when ASBOs came into effect made it clear that 
ASBOs are not intended to address behaviour that is merely different, or behaviour that is the 
result of a mental disorder and should not be used to promote the harassment of individuals or 
groups from being of a different race of religion.  This type of check, through guidance, will be 
strengthened with respect of all the provisions in the Bill by the introduction of the overarching 
equality statement at section 107 of the Bill. 
 
Antisocial Behaviour Orders for under 16s 
The Executive has listened to concerns from groups representing children with disabilities or 
special needs who have expressed concern about such children being made subject to ASBOs 
because of behaviour linked to their particular circumstances.  As well as considering the 
consultation responses received, officials met the National Autistic Society on 24 September and 
the Deputy Minister for Communities, Mary Mulligan, met with the cross-party group on Autism on 
27 November.  While sympathetic to these concerns, Ministers are confident that the requirements 
set out in the Bill to ensure that the circumstances of a young person as a whole are taken into 
account when deciding the best means of tackling difficult behaviour by that young person should 
ensure that ASBOs are not applied for or granted where that would be inappropriate.  Ministers 
agree that for such young people the Children’s Hearing system would be, in almost all cases, the 
appropriate forum to discuss the best interests of the young person. 
 
Dispersal of Groups 
The Commission for Racial Equality had concerns that the power to disperse groups in Part 3 of 
the Bill may disproportionately affect ethnic minorities as there is a higher proportion of young 
people in ethnic minority communities and the complaints may be made on grounds of prejudice 
rather than evidence of antisocial behaviour.  Ministers take this concern seriously but are 
confident that sufficient safeguards are in place to ensure that the power will not be used in a 
discriminatory manner.  Firstly, the police and other authorities will, when exercising this power, be 
required to comply with their statutory obligations under the Race Relations (Amendment) Act 2000 
as set out above.  Secondly, the Bill contains an explicit power for Ministers to issue guidance on 
the use of this power.  That will make clear that the police should exercise the power in a manner 
that does not discriminate against any equality group. 
 
Parenting Orders 
The introduction of Parenting Orders will need to be sensitive to the different cultures of minority 
communities and circumstances of families.  Again, a power of guidance by Ministers has been 
included in the Bill.  This will make clear that although the interests of the children of the family 
should be the foremost concern, the new powers should operate in a culturally sensitive manner.  
In particular, the guidance will take account of circumstances of families to avoid impacting 
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disproportionately on any particular group.  The guidance will also reiterate the importance of 
section 107 of the Bill which provisions should be implemented in a manner that encourages equal 
opportunities and the observance of equal opportunity requirements. 
 
5. How have policy makers in the Executive demonstrated they have mainstreamed 
equality? 
 
Policy officials in the Executive met with colleagues in the Equality Unit to discuss equality issues 
during the preparation of the consultation document Putting Our Communities First: a strategy for 
tackling antisocial behaviour to ensure the full range of equality interests was being included in the 
consultation process.  The consultation was issued to a wide range of equality groups, a number of 
whom responded formally to the consultation, including the Commission for Racial Equality, Age 
Concern, YouthLink Scotland, Capability Scotland and the National Autistic Society/Scottish 
Society for Autism. 
 
Meetings were held with the Commission for Racial Equality, the Equalities Co-ordinating Group 
(which includes the statutory Commissions as well as the Equality Network, Age Concern Scotland 
and the Scottish Interfaith Council), YouthLink Scotland and the National Autistic Society.  These 
meetings informed consideration of proposals in the Bill and in particular, highlighted the need to 
include an overarching equalities statement within the Bill. 
 
The Executive considered the various concerns that were raised about the potential impact of 
provisions in the Bill on equality groups during the consultation and in the course of preparing the 
Bill for introduction.  It was recognised that there were genuine concerns about the potential, 
unintended consequences of proposals and that an overarching equality provision should be added 
to the Bill to ensure that checks and balances are in place when measures in the Bill are 
implemented.  Section 107 of the Bill provides that any person discharging functions under that Bill 
should discharge those functions in a manner which encourages equal opportunities and in 
particular the observance of the equal opportunities requirement.  “Equal Opportunities” and “equal 
opportunities requirements” have been given the same meaning as in section L2 of Part II of 
Schedule 5 to the Scotland Act 1998. 
 
This will complement existing statutory duties on public bodies responsible for implementing the 
provisions in the Bill.  For example, public bodies will be expected to implement the provisions 
ways which comply with the duties placed upon them by the Race Relations (Amendment) Act 
2000 and the related Race Relations Act 1976 (Statutory Duties)(Scotland) Order 2002.  Bodies 
such as local authorities and the police will need to ensure that in carrying out their statutory 
responsibilities in tackling antisocial behaviour they will do so in ways that eliminate unlawful racial 
discrimination, promote equality of opportunity, and promote good race relations.  Public bodies 
responsible for implementation of the Bill will be expected also to do so in ways that comply with 
the duties imposed by other equality legislation such as the Disability Discrimination Act 1995 and 
the Sex Discrimination Act 1975. 
 
In addition, a number of provisions in the Bill are supported by powers to issue guidance.  Equality 
issues will be mainstreamed in the preparation of any guidance on provisions in the Bill.  This is 
important with respect of individual powers such as Parenting Orders and the Dispersal of Groups, 
as well as the duty to prepare antisocial behaviour strategies, which will provide the framework for 
agencies working in each local authority are to tackle antisocial behaviour. 
 
6. How will the policy be monitored and evaluated?  How will improved awareness of 

equality implications be demonstrated? 
 
The implementation of provisions in the Bill will be delivered locally through antisocial behaviour 
strategies prepared jointly by the local authority and the police.  In preparing these local strategies, 
the local authority shall consult community bodies and other persons considered appropriate, which 
should include those who are representative of those affected by antisocial behaviour.  This is likely 
to include representatives of equality groups.  This will raise awareness of equality implications in 
tackling antisocial behaviour. 
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In addition, section 3 of the Bill provides that each local authority shall publish reports on the 
implementation, and the results of that implementation, of the local antisocial behaviour strategy.  
Ministers will have the power to make regulations setting out provision as to the form and content 
of these reports and the frequency and timing of their publication.  Through this, the Executive will 
ensure there is effective monitoring and evaluation of the implementation of provisions at a local 
level.  This will include the monitoring of the impact of the measures taken on equality groups. 
 
Minister for Communities 
13 January 2004 
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Scottish Parliament 

Communities Committee 

Tuesday 3 February 2004 

(Morning) 

[THE CONVENER opened the meeting at 09:34] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Johann Lamont): I welcome 
everyone to this meeting of the Communities 
Committee. Agenda item 1 is oral evidence at 
stage 1 of the Antisocial Behaviour etc (Scotland) 
Bill. I welcome our witnesses. Margaret Curran 
MSP is the Minister for Communities, Alisdair 
McIntosh is the head of the antisocial behaviour 
division of the Scottish Executive Development 
Department, Michael Kellet is the Scottish 
Executive’s Antisocial Behaviour etc (Scotland) Bill 
team manager, Gillian Russell is from the Office of 
the Solicitor to the Scottish Executive and Kit 
Wyeth is from the youth justice and children’s 
hearings division of the Scottish Executive 
Education Department. 

At the outset, I will say that I was concerned by 
reports in the Sunday papers about the Justice 2 
Committee’s report to the Communities 
Committee, which has obviously been leaked to 
the press ahead of our consideration of evidence 
from the minister and of the bill in general. I have 
asked the clerks to investigate whether anything 
can be done about that matter. 

I invite Margaret Curran to make an opening 
statement before members ask questions. 

The Minister for Communities (Ms Margaret 
Curran): I will say a few words by way of 
introduction, if that is okay. I am well aware of the 
committee’s interest in the bill, the comprehensive 
manner in which it has conducted its evidence 
taking and the wide range of views that exist. It 
would be stretching a point to say that I am looking 
forward to this morning’s evidence session, but I 
am sure that the meeting will be very valuable. 
The Executive genuinely looks to the 
parliamentary committees for consideration of 
details that we come forward with and we will pay 
due attention to what is said. I genuinely welcome 
the opportunity to be here. 

Before we discuss the bill in detail, I will say 
something about its background. The bill is part of 
a wider strategy of how we aim to ensure that 
results are delivered on the ground. Over the past 

year, three things have become crystal clear. First, 
antisocial behaviour is one of the main problems 
that communities throughout Scotland face. 
Secondly, effective action is not always taken to 
deal with antisocial behaviour. Thirdly, our hard-
pressed communities are asserting the need for 
change and we are determined to deliver change 
for them. That is why we have made tackling 
antisocial behaviour our number 1 priority for the 
Parliament’s second session and why we 
consulted and engaged with communities last 
summer on a scale that had never previously been 
seen about ways in which to tackle the issue. It is 
also why we have introduced the bill. 

I am sure that members are well aware that the 
bill ranges widely. It aims to give agencies new 
tools to deal with the various forms of antisocial 
behaviour that our communities experience. 
Crucially, it grounds action to tackle antisocial 
behaviour firmly in a framework of local strategies, 
which will be drawn up in discussion with local 
communities and will deal not just with 
enforcement, but with issues such as prevention, 
support and early intervention—we emphasise 
those issues equally. I stress that the bill is only 
one part of a wider strategy, which we outlined in 
the consultation document. To see the bill in 
isolation from that strategy would be to miss the 
bigger picture. 

Our strategy has four interlocking themes, the 
first of which is protecting and empowering 
communities. Communities face problems and 
must be involved in devising solutions to them. 
They must be supported when they report and 
respond to incidents. The bill encourages such 
things, but it will be supplemented by practical 
measures to ensure that community voices are 
heard, that people can easily report incidents and 
that victims and witnesses are protected and 
supported throughout any proceedings that follow 
incidents. 

The second theme, which relates to children and 
families, is preventing antisocial behaviour. I 
cannot emphasise enough that we believe that 
prevention is better than cure—that is often 
missed from discussions of our policy. By 
providing targeted support for parents and their 
children, we can reduce the risk of people 
offending and provide a better future for the next 
generation. The bill provides for parenting orders 
to deal with the very few serious cases in which 
parental neglect has contributed to serious 
offending behaviour, but our wider strategy 
includes providing support to families and children, 
prevention and diverse initiatives. Sanctions are 
sometimes necessary, but support must always be 
offered, too. Our approach will deliver both. 

The third theme is safe, secure and attractive 
communities. Antisocial behaviour is not always 
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about violent disorder or harassment on our 
streets. Litter, fly-tipping, abandoned cars, noise 
nuisance and graffiti are all forms of antisocial 
behaviour. The bill contains new tools to enable 
agencies to tackle such problems more effectively. 
The substantial funding that we are providing to 
support communities—whether for community 
wardens, better neighbourhood services or other 
quality-of-life initiatives—is also an essential part 
of our strategy. 

The final theme is effective enforcement. So far, 
most of the debate—certainly the public debate—
has focused on enforcement issues, but the 
broader context must be considered. Enforcement 
is an essential part of the response to antisocial 
behaviour, but we recognise that it is not enough 
on its own. Enforcement cannot be viewed in 
isolation from prevention, early intervention and 
voluntary measures. The bill will provide new 
sanctions, which will be targeted, tough and 
proportionate, for dealing with cases that cannot 
be resolved by other means. However, our 
strategy is not just to pick up the pieces; we want 
to change behaviour as well. 

On resources, the bill will have direct financial 
consequences, which are set out in the financial 
memorandum. However, the total new investment 
in our strategy goes a long way beyond the sums 
that will be required to implement the bill. We have 
earmarked an additional £95 million over the next 
two years for a wide range of measures to support 
both the bill and our wider strategy—I am thinking 
of measures such as community wardens, 
mediation services, hotlines, antisocial behaviour 
teams, diversion activity and much more. 
Therefore, our strategy is underpinned by serious 
new money. 

Legislation is not the end of the story. New 
legislation, though essential, will not by itself 
deliver the results that our communities want. A 
comprehensive framework for delivery on the 
ground must support the bill. We have begun that 
work with local government, the police and others 
and we are working on a detailed delivery plan, 
which is to be finalised by the time that the bill 
becomes law. 

We have never pretended that success in this 
field is easy or that it can be established overnight, 
but we believe that we are laying strong 
foundations for the future. The keys to success will 
be committed and joined-up working by all the 
relevant agencies, supported by the Executive. 
We do not underestimate the challenge that we 
face and the considerable difficulties and 
complexities that will arise as we develop the 
agenda. However, to duck the issues would be to 
fail our communities. We must answer their call. In 
doing so, we can really improve the quality of 
people’s lives and provide solutions for people and 

communities who too often feel that that they have 
been abandoned. 

The Convener: Let us kick off on the issue of 
the consultation process. You have said previously 
that the consultation is unprecedented and you 
have just said that it was done on a scale that has 
never been seen before. Obviously, it was 
important to get a balance between the different 
voices in the debate. Our evidence suggests that a 
number of people were content with the original 
consultation process. However, witnesses have 
raised issues around it, one of which is the 
speediness of the consultation and the swiftness 
thereafter with which the consultation report and 
the bill were published. There is a question about 
the extent to which the consultation could have 
impacted on the bill; it has been suggested that 
perhaps the haste of the process meant that the 
consultation did not influence the shaping of the 
bill. There were also concerns that there was not 
enough consultation of young people and that 
aspects of the Executive’s consultation process, in 
particular the web-based survey, did not attract the 
views of many young people. 

Ms Curran: There is quite a lot in that. I will try 
to work through the points in the order in which 
you made them. I am sure, convener, that you will 
come back and let me know whether I have 
answered properly—as is your style, I am told. 

Ministers have to find a balance between 
implementing Executive policy and consulting, 
particularly when the policy has been before the 
electorate in a party manifesto and has been 
endorsed in an election—indeed, perhaps that is 
the best method of seeking the public’s views. We 
gave a commitment to prioritise antisocial 
behaviour and to move swiftly beyond that. The 
Executive wanted to hit the ground running after 
the election. The popular view of us would not 
have been good if we had said, “We need to take 
two years to think this all through, folks, before we 
actually come forward with any details.” 

Clearly, when we have promised to do 
something and are returned to government, we 
must we do what we promised. However, a 
balance must be struck between effective 
legislative action and ensuring that we conduct 
effective consultation. Therefore, consultation was 
significant to us. We published the bill about seven 
weeks, I think, after the consultation concluded. I 
think that we can evidence issues that we 
addressed during the consultation. We made 
changes to things that were flagged up. Work on 
the bill had been on-going, so we believe that the 
seven-week period gave us sufficient time to 
prepare and publish the bill. We believe that we 
managed to carry out effective consultation. 

People would expect the Minister for 
Communities to engage with communities—that is 
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my job. They would expect the Minister for 
Education and Young People to talk to teachers, 
parents and pupils. They would expect the 
Minister for Health and Community Care to talk to 
health professionals and patients. As I said, 
people would expect me to talk to communities 
and to professionals who support communities 
and that is what we did. We also wrote to MSPs 
and to all the major parties. I am not sure whether 
we wrote to every party but, at the request of all 
the major parties, we visited constituencies. We 
received many representations in the form of 
questionnaires and formal responses. I think that 
there were more than 340 responses to our 
consultation paper. Therefore, I feel that we got 
the balance right. 

You mentioned young people. A number of 
young people participated in the community 
consultations. It is important when we refer to the 
community that we do not regard young people as 
being outside it—they are part of the community. 
That was evidenced strongly in the visits that we 
undertook. I certainly had discussions with young 
people on the streets who were, arguably, 
engaged in antisocial behaviour. I do not think that 
that formally constituted evidence for our 
consultation, but we certainly engaged with young 
people. 

We commissioned YouthLink Scotland to hold a 
one-day conference. We also visited young people 
who had offended and who were involved in a 
variety of social work projects, for want of a better 
term. We asked for their views on what we 
proposed. I had meetings with people who had 
offended in their youth. They reflected on their 
experiences and gave us their views on our 
proposals. 

Therefore, we had a package of formal 
consultations with organisations, formal written 
submissions, direct engagement in face-to-face 
meetings and conferences. We also used a variety 
of other methods of consulting. I believe that the 
consultation process was robust and that we 
adhered to our commitment to introduce the bill 
early. I think that Michael Kellet can tell you more 
about the web consultation. 

09:45 
Michael Kellet (Scottish Executive 

Development Department): We tried a web 
consultation by pitching questions to young people 
on the young people’s section of the Executive’s 
website. We received a number of comments, but 
it was difficult to tell whether they were from young 
people or from older people. We will bear that 
point in mind for future consultations that are 
aimed at young people. However, we certainly 
believe that the exercise gave us useful views 
from young people. 

The Convener: Did you detect a shift during the 
consultation period, minister? Some people have 
the impression that the problem of antisocial 
behaviour is all got up and is not real. Was there 
consensus in your consultation that there was at 
least a problem, although people might have 
divergent opinions about how to deal with it? 
Some of the reporting that we are now getting 
suggests that antisocial behaviour is a fairly trivial 
issue and is being talked up again. Would it be fair 
to say that, in your experience of the consultation 
process, there was consensus that there is a 
problem? Was there at least an acknowledgment 
by all, regardless of what they thought about the 
individual powers that the bill proposes, that there 
is a problem, which in itself might suggest that 
there has been an advance? 

Ms Curran: Some of the framework around the 
debate has changed. I recall clearly that, at the 
beginning of the consultation process, a number of 
agencies said that the Executive was exaggerating 
the extent of antisocial behaviour. I do not have 
quotes to hand, but I am sure that I could dig them 
out. Some commentators—I am not saying that 
they included any of the MSPs who are present—
suggested that what we called antisocial 
behaviour was just young people’s normal “high 
jinks”, to quote one expression that was used. 
Another expression was “curtain twitching”. 

There was much coverage of the issues, but I 
was determined to go to local communities and to 
hear people speak for themselves. People vividly 
described their experiences and talked about the 
scale of the problems and the intensity of the 
difficulties. We can debate how we deal with 
antisocial behaviour, but I believe that most people 
now acknowledge that it is a serious problem that 
must be dealt with. I challenge anyone who does 
not acknowledge that to come to the many places 
that I know well and explain their view to the 
people who are seriously suffering. Perhaps we 
can explore that issue later, convener, when we 
talk about details. 

The Convener: No problem. 

Mary Scanlon (Highlands and Islands) (Con): 
Minister, you said in your opening remarks that 
prevention is better than cure and you referred to 
support services. In the evidence that the 
committee has taken, the view has been 
emphasised that simply not enough resources are 
put into support services. 

Mike Mawby, who is from the Inverness office of 
NCH Scotland, and representatives of Barnardo’s 
gave us evidence. As an MSP from the Highlands, 
I know that NCH runs excellent programmes—I 
am sure that you are familiar with them. However, 
I am concerned about the funding for that work, 
which comes from Barclays Bank and Lloyds TSB. 
NCH finds it difficult to recruit people in the long 
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term because it is known that the organisation has 
only short-term funding—it finds it difficult to make 
promises of long-term support. Does anything in 
the bill ensure that local authorities and the 
voluntary sector will provide services for young 
people as part of the wider strategy? 

Ms Curran: There was a lot in that question, so 
I will take it bit by bit. If you want to come back for 
further information, you will be welcome to do so. 
It will take us a while to unpack the themes that 
run through the issue. 

We have to categorise the different types of 
services and facilities. A number of committee 
members have legitimately made a point that I 
have a great deal of sympathy with: if we want to 
divert people away from difficult or serious 
behaviour at the beginning, we have to have a 
panoply of facilities for them. I am sure that we will 
come on to discuss the substance of that 
argument. Another argument, which is, I think, 
more the focus of your question, is to do with 
support services. I regard those services as a 
different issue from prevention. 

Mary Scanlon: I meant you to consider 
prevention as well as support services. 

Ms Curran: Let me talk first about support 
services and then come on to prevention. 
Somewhere along the line, we also have to have a 
detailed discussion about facilities. 

We have to consider support services for people 
who may have difficulties with their behaviour and 
may be beginning to get into trouble or have 
certain needs—be they young people or adults. 
Forgive me, convener, for not making this clear 
earlier, but we have to be careful that, when we 
talk about antisocial behaviour, we do not talk only 
about young people. In my experience—the 
consultation bears this out—young people are 
much more likely to be the victims of antisocial 
behaviour. We cannot just assume that they are 
always the perpetrators. Many of the measures in 
the bill are designed to tackle antisocial behaviour 
such as neighbour disputes in the broader, adult 
community, for want of a better term. 

Mary, you mention NCH Scotland and 
Barnardo’s in Inverness. I know NCH Scotland 
well from my constituency, where there is an 
interesting project to target young people in need 
who may be getting into bother on the streets. 
That project is supported by youth justice money 
recently announced by the Executive. It is wrong 
to give the impression that organisations such as 
NCH Scotland and Barnardo’s depend on private 
sector funding. They do not. They receive 
substantial funding from the Executive and local 
authorities. We regard such organisations as 
significant pieces of the jigsaw in the infrastructure 
of the support that is required. 

I do not want to be rude to you, but it is 
interesting that that question came from a member 
of a party that has always said that the private 
sector should donate to voluntary organisations. I 
would have thought that you would have 
welcomed such support. 

Mary Scanlon: I do welcome it, although I do 
not think that it is right to bring party politics into 
the discussion. I am certainly not doing that; I am 
considering antisocial behaviour and the long-term 
security and stability of services. I certainly did not 
bring party politics into the discussion and I am 
sorry that you have done so. 

Ms Curran: I do not want to disrespect the point 
that you make, but I have to say that I will not be 
able to leave my party politics behind. It usually 
features in my analysis and my approach to 
things. 

Mary Scanlon: I think that Lloyds TSB are 
short-term funders. The point is that the 
Government is a long-term funder. I welcome the 
money, whatever guise it takes. 

Ms Curran: A number of voluntary organisations 
have raised concerns about short-term funding 
and I recognise the substance of your point. You 
will know that the voluntary sector is part of my 
responsibilities. The Executive has made 
substantial efforts to ensure that the voluntary 
sector has much longer-term and more stable 
funding. When funding voluntary organisations, we 
have established a three-year funding model. We 
have also engaged in a strategic review of funding 
for the voluntary sector so that local authorities 
begin to use that kind of model as well. We are 
taking significant action. 

You will appreciate that a balance exists and 
that immediate, short-term funding may be 
required for one-off pilot projects. I would never 
say that that should undermine efforts to provide 
longer-term, more secure and more stable 
funding, especially as we know the track record of 
the organisations involved. 

You also asked which parts of the bill will direct 
people towards support. The one to which we 
always try to draw people’s attention is part 1 of 
the bill. In some ways, it is the most significant 
part, in terms of strategies. It sounds like the most 
boring part, but it is actually the most significant. It 
is about making sure that we have joined-up 
approaches and that services are there. Things 
cannot be left to chance. 

The Executive spends more than £370 million 
per annum supporting children and families. That 
is a substantial amount of public resource. When 
we are spending that amount, it is not too much to 
ask that key services are put in place for families 
or communities who feel that their backs are 
against the wall. 
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Mary Scanlon: Given the large amount of 
money that is going in, I am sure that, like me, you 
would want to measure the outcomes. I was 
surprised by the fact that, as Children in 
Scotland’s submission said, the bill makes 
provision only for a duty on local authorities to 
provide services. A duty to provide a service is 
quite different from an entitlement to a service. 
With all the money that the Executive is putting in 
for prevention and support services, can the bill 
not be amended to say that every child who is 
directed from the children’s hearings system or 
wherever will be entitled to some sort of support 
service? 

Ms Curran: The bill contains a duty to 
implement supervision requirements. The 
provision clarifies the statutory duty on local 
authorities in relation to supervision requirements 
that are imposed by the children’s hearings 
system and it allows referral to the sheriff court 
when local authorities are failing in that duty in 
individual cases. As I understand it, people who 
work in the children’s hearings system have 
strongly welcomed that provision; they see it as a 
significant step forward in ensuring that 
supervision requirements that follow on from a 
children’s hearing are fulfilled. 

Mary Scanlon: Central Scotland police have 
announced that they will recruit another 70-plus 
police officers to deal with the ned culture. I think 
that Lothian and Borders police have done the 
same. Evidence from many people has suggested 
that we simply need more police on the beat, in 
addition to the other measures in the bill. Are the 
police—who have the voice of experience—not 
saying to you that, regardless of the bill, they need 
more officers on the beat? The financial 
memorandum does not offer a penny more, but 
the police forces are employing more people. Why 
does the bill not provide for more money for the 
police? Do you welcome the fact that the police 
are using their own initiative to deal with ned 
culture by employing so many additional 
policemen? 

Ms Curran: I very much welcome the police’s 
increased emphasis on tackling antisocial 
behaviour. I know that the committee listens 
closely to all that the Association of Chief Police 
Officers in Scotland has to say. John Vine has 
said emphatically that antisocial behaviour has not 
previously been a priority in the police’s 
deployment of resources. I welcome what is 
happening now. I have received a short briefing on 
Central Scotland police’s initiative. From what I 
hear, Central Scotland police have said that 
antisocial behaviour is an increasing problem, 
which they have to focus on. ACPOS is on record 
as saying that it supports 95 per cent of what the 
bill proposes. It thinks that the work of the 
Executive is very significant. 

I promise you that I will come to your question 
on policing, Mary, because I know that it is a 
serious question. However, I genuinely believe 
that we will never solve antisocial behaviour 
through policing alone. Everybody has a role to 
play in tackling antisocial behaviour. I think that 
the police would agree that they are not the only 
agency that can deal with antisocial behaviour. 
Nonetheless, policing is significant. I would not for 
a second underestimate the point that you make 
or the need for significant resources. 

I have never yet met any agency, any profession 
or any organisation that would say no if they were 
asked whether they wanted more money. That just 
does not happen. We take police demands for 
resources seriously because, obviously, they 
undertake serious duties. The Executive has a 
strong record on that. By 2005-06, we in Scotland 
will spend £1 billion on policing. We have a record 
number of police officers and the number of police 
on operational duty is increasing. That is a 
significant contribution to policing in Scotland. 

10:00 
Mary Scanlon: Can I quote to you from— 

The Convener: Wait a minute, Mary. I ask the 
minister to finish her answer to your question, after 
which a couple of other folk will speak. When we 
have time, we will return to you. 

Ms Curran: I am sure that policing will come up 
as we go into other issues, but I believe that what 
we have done in policing is a significant part of 
tackling antisocial behaviour, which should not be 
considered to be just a policing matter. 

Donald Gorrie (Central Scotland) (LD): I will 
make a couple of suggestions, minister. In the light 
of your response to the convener, could you and 
other people who took part in the consultation in 
the summer, which involved much useful informal 
consultation, put what you found in such a form 
that the Parliament can take account of it in its 
decisions? It is fair to say that there has been 
some difference in thrust between what you and 
others were told in the summer and what other 
organisations have told the committee. 

Ms Curran: There is a different thrust between 
what some agencies say and what we believe 
because of the evidence that we heard directly 
and the knowledge that several of us have from 
our constituency experience. However, we should 
not suggest a huge cleavage on all issues, 
because many voluntary organisations that have 
significant disagreements with us, which I 
understand, recognise the scale of the problem, 
too, and hear communities’ comments about it. It 
is important to bring voluntary organisations and 
communities together. Several organisations 
support what we are doing. I do not interpret the 
disparity in the same terms as you use. 
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We commissioned the University of Glasgow to 
compile all the evidence that we gathered during 
the consultation in a document, which was 
published in October. A dry document is no 
substitute for hearing people describe their 
experiences. The Communities Committee 
understands that better than anybody. However, 
we must strike a balance. 

Donald Gorrie: I am not suggesting that a huge 
gulf exists, but the fact that the Parliament formally 
interviews articulate people from organisations 
raises a problem. If you have a chat with three or 
four youngsters in the street, that is just as 
important, but that never goes into the system. 

Ms Curran: That is the point that I make and 
which I support strongly. We must come to terms 
with that politically and in the committees. When I 
was a committee convener, I acknowledged that 
appearing at a committee was second nature for 
some organisations, which knew immediately how 
to respond to a consultation document and knew 
the language for engaging in the debate. We must 
make an effort to engage with the body of people 
out there who are far away from that position. That 
can be done in a variety of ways. We made some 
effort to engage with them, but the Parliament 
must think about that issue. I accept your point 
and I will consider whether we can rearticulate 
those views. 

Donald Gorrie: I will make one more 
suggestion. You have said often, and I am sure 
that you believe, that the bill is part of a package 
of support and other initiatives. We live in a society 
in which people are sceptical about politicians. It 
would help to defuse opposition to some proposals 
if the bill said more clearly what the support 
package was. 

I know that your advisers go to great lengths not 
to include things in the bill, but it is worth 
considering whether the part of the bill on 
strategies should say that part of the deal is that 
councils must have proper mechanisms for 
mediation and show that they have undertaken 
that; proper arrangements for personal support of 
young people who are drifting into problems; and 
proper community consultation, especially in hot 
spots. The police gave us the new phrase 
“proximity conference”, which is the same as 
community consultation. 

The police, community partnerships and other 
organisations should be involved, and a 
commitment should be made to adequate youth 
work. That means not just facilities, but people, 
who are more important than facilities. Street 
youth work should be undertaken that makes more 
use of co-operation between teachers and the 
police. People who are concerned about the bill 
would find it helpful if such measures could be put 
in legal jargon at the beginning of the bill. 

Ms Curran: That point is helpful. You flag up 
facilities and ensuring a connection between 
facilities and the young people who need them. 
Sometimes, we have facilities but do not have that 
connection. Often, they are disjointed, so 
somewhere along the line, we need to make that 
better. I was surprised to learn that some areas do 
not have mediation for support services and that 
people cannot easily trigger mediation. Those 
matters are important. I agree with Donald Gorrie. 

I am sure that when my advisers suggest what 
should and should not be included in the bill, they 
do so from the best motives. They are good at 
legal jargon. If anybody can invent a wording, 
Michael Kellet can. I am sure that we will discuss 
such matters in detail at stage 2. We will consider 
what it makes sense to put in the bill, in guidance 
and in strategies. Obviously, we must discuss that 
with local authorities and the voluntary sector. I will 
return to the subject at stage 2. 

The Convener: Is the balance of voices in the 
debate a particular issue for the bill? A balance 
must be struck between what communities and 
professionals say, but antisocial behaviour is 
under-recorded because of intimidation. The 
people who are at the sharp end are often the 
most silenced. When you went out to consult, did 
you meet people who felt that they were not being 
listened to and who were afraid to speak out? 

Ms Curran: Absolutely. We had significant 
evidence of that. As Donald Gorrie suggested, the 
serious issue is that some people are not used to 
formal political dialogue—perhaps for good 
reason. The serious political point is that we must 
encourage engagement with people. 

Your point is significant. Staff from a television 
programme wanted to accompany us to the first 
public consultation that we held, but they were 
refused entry to the meeting because people were 
too frightened to have them there. I have 
participated in several events in my constituency 
and I know that people will not attend if they think 
that there will be any public notice of their 
attendance. Significant hesitation is felt about 
having any public record; that was demonstrated 
when people insisted that the cameras were off for 
evidence that the committee took. We should not 
underestimate the significance of that feeling. I do 
not want to exaggerate, but when such fear is felt, 
it is real and serious. 

Elaine Smith (Coatbridge and Chryston) 
(Lab): I thank the minister for coming to the 
meeting. Most people take the issue extremely 
seriously. As you say, the debate is about how the 
matter is tackled. The bill is large and contains 
much detail. The debate is about the detail. 
Perception and tolerance levels are also relevant 
issues; I will ask about them and about support 
services. 
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My question relates to the first point that Mary 
Scanlon made, before she moved on to policing 
levels. You are aware that we have heard 
concerns about equal opportunities issues from 
groups and from parents who have children with 
special needs. As I have said at committee 
meetings, I know that you are committed to 
equality issues. I commend the work that has been 
done on such matters since the Parliament’s 
inception. However, we have evidence about 
antisocial behaviour orders, tagging and parenting 
orders from England, where a 13-year-old boy with 
autism was served with an ASBO and a sixth-form 
student with Asperger’s was kept overnight in a 
cell. Those examples raise issues around training 
and support services. 

On antisocial behaviour orders for under-16s, 
the policy memorandum says that although 
ministers are sympathetic to the concerns, 
“they are confident that the requirements set out in the Bill 
to ensure that the circumstances of a young person as a 
whole are taken into account when deciding the best 
means of tackling difficult behaviour by that young person 
should ensure that ASBOs are not applied for or granted 
where that would be inappropriate.” 

We have received some evidence from England 
that inappropriate ASBOs may have been granted. 
The concern is that such ASBOs might be applied 
for in Scotland. 

Ms Curran: I reassure Elaine Smith that I will 
examine the evidence from England to track the 
circumstances in which those ASBOs were 
applied for. 

I hope that you will accept my reassurance that 
we do not wish disabled people in particular to 
suffer unduly. The provisions in Scotland should 
prevent such discrimination. The bill is more likely 
to protect people with disabilities than to cause 
them difficulty. We know what can happen to 
disabled people. 

You make a significant point about training in 
granting ASBOs or in making decisions about 
electronic tagging. The full circumstances of the 
people who are involved must be understood and 
taken into account. 

You also make a point about support services. I 
imagine that support services would already have 
engaged with anyone who was at that stage, so 
they should be alert to the situation. 

Elaine Smith: That is part of the problem. We 
have heard that support services are not as robust 
as they should be. People are concerned that that 
will make matters worse when the bill’s provisions 
come into force—those concerns have been 
expressed to the committee. 

Ms Curran: I appreciate that you have heard 
that concern in evidence, but we can offer the 

reassurances that people seek. We think that the 
bill contains enough checks and balances in the 
system to protect the needs in the broader equal 
opportunities framework. Equal opportunities are 
enshrined in the bill and we think that the checks 
and balances will give protection. 

Elaine Smith: Do you think that the bill’s 
overarching equalities statement adds to that? 

Ms Curran: That is part of it, but we can also 
make it absolutely clear in the guidance. If the 
committee requires reassurance on particular 
concerns, we will make emphatic reference to 
them in the guidance. 

Scott Barrie (Dunfermline West) (Lab): You 
mentioned that it is crucial to have joined-up 
approaches. We have some concerns about 
information sharing between and within 
organisations—for example, about different 
services in local authorities not sharing 
information. Recently, there has been public 
concern about data protection and confusion 
about what data can and cannot be shared under 
the Data Protection Act 1998. What plans does the 
Executive have to issue robust guidance so that 
we can achieve the joined-up approach that is, as 
you mentioned, crucial in proceeding with the 
strategy? 

Ms Curran: As you know, the bill will facilitate 
information sharing and give greater clarity on 
what can be done under the provisions of the Data 
Protection Act 1998. I am sure that members will 
be glad to know that that act will not be abolished 
by the bill. Part of the problem is the hesitation on 
the part of some agencies, which are not 
absolutely clear about what they can and cannot 
do; agencies get varying legal advice, so some 
might take a cautious approach while others take 
a less cautious approach. The bill will give some 
certainty on the matter and some comfort. 

We are working on the development of a model 
information-sharing protocol so that we can 
improve information-sharing practices. The bill will 
take that to another stage. 

Scott Barrie: Assuming that the bill is enacted, 
will the Executive examine whether the strategies 
that you have outlined are being undertaken 
effectively? Concern has been expressed that we 
pass legislation but do not revisit it to ensure that it 
is achieving what we wanted it to achieve. It 
seems to me that adequate information sharing 
within and between agencies is crucial—you might 
want to return to that. 

Ms Curran: I am sure that colleagues will agree 
that it is interesting how often that issue arises and 
how often people refer to the logjam in the current 
system. That is why we have focused on the 
issue. As I said at the beginning of the meeting, 
we must be clear that we are focused on the 
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implementation of the bill. That is true of all 
legislation; we should not just put it on the statute 
book and move on. We have to implement it. As 
part of the delivery plan, we will ensure that the 
bill’s provisions are acted upon. 

Campbell Martin (West of Scotland) (SNP): 
Some time ago, when we took evidence from 
Executive officials, some of whom are supporting 
you today, it was established that some local 
authorities do not use antisocial behaviour orders 
or the legislation that is at their disposal at 
present. The Executive officials knew which 
councils did not use ASBOs, but they did not know 
why. I take it that you have gone back to the 
councils that do not use ASBOs to ask them why. 
Can you tell us why some local authorities do not 
use the powers that they have? 

10:15 
Ms Curran: There is no obligation on local 

authorities to use ASBOs in all circumstances, or 
in particular circumstances, but we are making a 
strong effort to share good practice. Some local 
authorities will tell you that the process is too 
bureaucratic. From anecdotal evidence, I know 
that some people think that the process is too 
long. In dealing with an intense and serious 
situation, an ASBO is not the most immediate tool 
to use, so people use other tools instead. Interim 
ASBOs have changed that situation significantly 
and local authorities are changing their views. 
Some authorities were a little unsure about how 
effective ASBOs could be in practice; they 
wondered whether ASBOs were just legal 
instruments that would take a long time and which 
would not help. However, now that those local 
authorities have seen ASBOs being used 
effectively, they are beginning to reflect on them. 

You would not want me to compel local 
authorities to do things, but we encourage good 
practice. People are beginning to understand that 
ASBOs, particularly interim ASBOs, are one of 
many useful tools in certain circumstances, and 
they have considered how they can be used 
effectively. I took evidence by talking to people 
about difficult and serious cases; in one particular 
case, a very good housing officer used ASBOs 
effectively and cured the situation. 

Campbell Martin: My problem is that in my local 
authority area, there are parts of my home town— 

Ms Curran: May I ask where that is? I do not 
know. 

Campbell Martin: It is the sub-tropical paradise 
of Ardrossan. 

Parts of the town have significant, long-term 
problems with antisocial behaviour, but North 
Ayrshire Council is one of the local authorities that 

have never used ASBOs. Antisocial behaviour is a 
long-term problem and ASBOs are one of the tools 
that the council has in its toolbox. Why does it not 
use them? 

The Chartered Institute of Housing investigated 
which councils use ASBOs. When it gave 
evidence to the committee, it said that the 
Executive had not asked it to find out why some 
local authorities do not use ASBOs. It was tasked 
with getting the statistics, but not the reasons 
behind them. I am concerned that the Executive 
seems to want to extend the use of ASBOs, but 
does not know the specific reasons for their not 
being used at present. Surely, therefore, we do not 
know how beneficial they will be if we extend their 
use. 

Ms Curran: I am not sure that it is true that one 
cannot move forward just because one’s evidence 
is incomplete. I do not know whether you are 
bidding for the Chartered Institute of Housing to 
get more research contracts from us, but perhaps 
we should consider asking for a more in-depth 
analysis that is qualitative rather than quantitative. 

I know the field and I know that local sheriffs 
vary in practice. A sheriff will have a response in 
one particular area and a different sheriff will have 
a different response in a different area. Without 
being disrespectful to local authorities, I must say 
that I do not think that they have always seen the 
immediate value of ASBOs, which can be much 
more valuable than they have realised. I was in 
Ardrossan and I understand that there are 
challenges in various communities there. We 
encourage local authorities to use ASBOs, but we 
will continue with research into, and monitoring of, 
their use. Perhaps I will come back to you on that. 

Campbell Martin: Another point that came out 
in evidence to the committee was the lower age 
limit for the targeting of ASBOs. Some witnesses 
stated that the age is too low and that people are 
not responsible enough at that age. Other 
witnesses thought that the age should be lower. 
There is evidence of children as young as eight 
being involved in antisocial behaviour. Will you 
outline the reasons why the Executive settled on 
12 as the appropriate lower age limit? 

Ms Curran: There is a balance to be struck 
between strengthening the range of interventions 
that is available and trying to avoid young people 
being involved in a court appearance. The age 
was deemed to be appropriate because children 
as young as 12 can instruct solicitors and because 
in other legislative frameworks they are deemed to 
be competent to understand civil proceedings. The 
answer is about consistency with other legal 
frameworks. 

Elaine Smith: I have a short follow-up question 
on that. The City of Edinburgh Council seems to 
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make good use of acceptable behaviour contracts, 
which it says are an intervention tool that aims to 
stop problem behaviour rather than to punish the 
offender. The council did not say that acceptable 
behaviour contracts were less effective than 
ASBOs; in fact, it said that they had greater 
flexibility, perhaps because they do not involve the 
kind of legal process that you mentioned. Are you 
aware of any other councils that use acceptable 
behaviour contracts and do you think that they 
might be worth pursuing? 

Ms Curran: Someone has just whispered to me 
that the contracts have different names in different 
areas. I know from our study of various models 
that acceptable behaviour contracts are used in 
Aberdeen and Fife and by a number of local 
authorities in England. 

The City of Edinburgh Council’s point is 
significant. We strongly encourage people to use 
tools such as acceptable behaviour contracts. All 
sorts of interventions can be used before the 
serious end of the spectrum is reached. The 
evidence shows clearly that, the sooner one 
intervenes, the more effective the intervention will 
be and the less likely it will be that one must go to 
the sanction end of the spectrum. We strongly 
encourage the use of such interventions. 

In Scotland, we have not prioritised antisocial 
behaviour over recent years. I do not want to be 
too glib, but those who do not experience such 
behaviour do not understand what the experience 
is like. They do not realise that immediate 
solutions are necessary or that, if one is living with 
the problem, it is much more serious than if one is 
just responding to it professionally or considering it 
from a distance—it is not just professionals who 
consider such problems from a distance. In the 
past, we have not emphasised what needs to 
happen. 

You mentioned different tolerance levels. Most 
of us would say that, if kids throw stones, that is 
not the most heinous crime on earth but, if that is 
happening night after night and if bricks or 
fireworks are used instead of stones, the crime 
becomes serious. There has been a culture of 
unacceptable tolerance of such behaviour. That is 
why part 1 of the bill, which deals with the 
strategies, the contracts and all the early 
intervention work, is important to success. We do 
not want people to get to the sanctions end of the 
spectrum and, the more that we implement an 
early intervention strategy, the less likely it is that 
that will happen. 

Elaine Smith: The bill was successful even 
before we began considering it, in that it raised 
awareness, focused minds and concentrated 
efforts. As we have heard, we have additional 
police. Are you saying that, for under-16s, ASBOs 
would be a final resort and that interventions such 

as acceptable behaviour contracts should be 
pursued first? 

Ms Curran: Yes—we would always strongly 
encourage voluntary interventions before 
compulsory interventions. I regard ASBOs and the 
other interventions that we propose at the 
sanctions end of the spectrum as being very 
serious measures, which we hope would be used 
very irregularly. Those sanctions are there to 
ensure that people respond to the proposed 
voluntary measures. 

Elaine Smith: That might help with some of the 
issues that I mentioned in relation to children with 
special needs. 

Ms Curran: Absolutely. I think that the voluntary 
measures are there for that. 

The Convener: Do you accept that, to 
encourage people to engage voluntarily, the 
voluntary measures that you highlight often need a 
backstop of something that is not voluntary? In 
evidence that we received, the point was made 
that a young person who has an ASBO and 
breaches it may end up in the criminal justice 
system, whereas if they had not received an 
ASBO but had behaved in a similar way, they 
would not have gone into the criminal justice 
system. How do you respond to the fear that 
ASBOs might push youngsters inappropriately into 
that system? 

Ms Curran: I approach the issue from a different 
angle. The current system is such that there is a 
range of mechanisms for young people who 
offend, however one defines that—such behaviour 
can range from the relatively minor to the 
extremely serious. For young people who offend, it 
is proper that there is the option of the children’s 
hearings system. Many people originally thought 
that, with the bill, we would undermine the 
children’s hearings system, but it is clear that our 
proposals go with the grain of that system. A 
number of our suggestions have been welcomed 
and most people welcome our approach. 

We must be honest and admit that the behaviour 
of a number of young people who have come in 
and out of the children’s hearings system has not 
changed. That damages not only those who are 
on the receiving end of such behaviour, but the 
young people themselves and their opportunities. 
Given that they are young people, we have a 
special duty to sort things out for them. 

At present, offending young people can come in 
and out of the children’s hearings system and, if 
their behaviour is left unchecked for whatever 
reason—I am sure that we could debate the 
reasons—and the children’s hearings system 
cannot get a grip of it, they reappear in places 
such as Barlinnie or Polmont. With the ASBO, we 
are proposing another step to fill the gap that 
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occurs when the children’s hearings system does 
not work and the only direction in which a young 
person can head is towards the full-blown adult 
criminal justice system, the serious consequences 
of which we all know about. ASBOs are another 
intervention, another check and another 
requirement; their aim is to change such 
behaviour, the minds of those who commit it, the 
support that they receive and what happens to 
them. Although I concede that ASBOs might not 
work for everyone, I firmly believe that they will 
work for some people and that makes them a 
measure worth taking. 

The Convener: I will ask one more general 
question before we move on to specific matters, 
because we must ensure that all such points are 
covered. 

There is an argument that the definition of 
antisocial behaviour is too broad, in that it would 
pull in too much behaviour that was of a less 
serious nature. There is also a concern that it 
would give much weight to sheriffs’ discretion, 
which could have two different effects. Although 
having such a wide definition would allow sheriffs 
to be fairly robust, it could mean that there would 
be inconsistency across the country. One issue is 
that, when a local authority promotes an ASBO in 
one place, it might not get the same response that 
is received elsewhere. That will be fed back into 
the system and produce a feeling that an ASBO is 
not worth pursuing because it cannot guarantee a 
result. 

Does the minister wish to make any general 
points on the theme in our evidence of the broad 
nature of the definition of antisocial behaviour and 
what may happen as a consequence when that 
definition takes effect in the system? 

Ms Curran: A number of points arise. I would 
like to clarify that the definition in the bill is based 
on the definition that is used in the Crime and 
Disorder Act 1998. As the definition has worked 
well in practice, we do not believe that there are 
strong grounds for changing it. The police and 
local authorities have given us the clear message 
that the current definition has the flexibility to deal 
with the kind of behaviour that we are concerned 
about. We think that such flexibility is necessary to 
capture the range of behaviour that can 
reasonably be considered to be antisocial. 

I have studied with interest some of the 
evidence that the committee has received and 
some of the press comment on it. With due 
respect to the committee, I disagree with some of 
the comments that have emerged, because I think 
that antisocial behaviour is more serious than has 
sometimes been suggested. I will return to that. 

We believe that it is right that sheriffs have the 
discretion to take decisions on the basis of the 

specific circumstances of a case. That is why that 
forms part of the proposals. However, we accept 
your point about inconsistency and the fact that 
there might be issues to do with the evidence on 
that. As part of the delivery plan that I have 
mentioned, we will be working on how to promote 
best practice and consistency. Of course, we want 
to encourage the use of professional witnesses, 
because where that has happened it has led to the 
efficient execution of cases and the efficient 
provision of evidence, which sheriffs obviously 
require. 

The Convener: On the issue of taking into 
account a case’s specific circumstances, will 
sheriffs be expected to consider the context? One 
of the arguments about legislation on stalking is 
that it names the problem, whereas just saying 
that a breach of the peace has taken place can 
obscure things. Let us consider an example of 
community disorder, such as an individual who 
throws a stone. The fact that that happens every 
night is one possible context but, if we pull the 
camera back—so to speak—and find that there 
are 20 people around the person who is throwing 
the stone, that changes the context. Would sheriffs 
be expected to take that into account? 

Ms Curran: I will need to come back to that 
issue so that I can provide absolute clarity. Part of 
the definition encapsulates the effect that the 
action in question has on people and that may be 
an argument for taking into account the wider 
context. I think that consideration of the balance of 
much of such evidence in whether to grant an 
ASBO may well come down to the sheriff’s 
discretion, but I will seek legal clarification and 
come back to you on that. 

I wanted to raise some points about what we 
mean when we talk about antisocial behaviour, but 
I am not sure that this is the appropriate moment. 

10:30 
The Convener: If committee members have no 

objections, I am happy for you to do that. 

Ms Curran: I would be the last person to take 
on this committee or its convener.  

I understand that the press puts a spin on how 
any evidence-taking session goes, but I feel 
obliged to emphasise that antisocial behaviour is 
not about people playing bagpipes, being watched 
by curtain twitchers or being gossiped about, and 
it is not about unduly dispersing young people who 
are engaging in conversation; it is about serious 
behaviour that intimidates and harasses people 
and, as the definition in the bill says, is likely to 
cause alarm and distress. 

I could spend the rest of my time today listing 
examples of such behaviour. It includes workers’ 
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being called off sites because they have come 
under persistent attack from local youths, families 
whose cars are wrecked by local youths because 
they have had the temerity to ask their neighbours 
to turn down their music, and neighbourhoods that 
are targeted by people who take over public 
places, stairs and closes to drink and urinate in 
and who intimidate people who pass by. We have 
to realise the responsibility that has been placed 
on us by the seriousness of the behaviour that we 
are dealing with. We have to realise that we are 
charged with the responsibility of responding to 
the issues. We cannot be patronising towards 
people who articulate the problem and we should 
not do them a disservice by underestimating the 
scale of the problem. 

Patrick Harvie (Glasgow) (Green): I apologise 
for coming in part way through the meeting. 

I do not think that anyone would challenge the 
truthfulness of the examples that you have given 
or the seriousness of the impact that such 
behaviour can have on people. Nobody who has 
given evidence to the committee has done that 
and I do not think that any member of the 
committee would do it either. One of the problems, 
however, is that there is a concern that the 
subjective nature of the definition that is being 
used will mean that the bill will cover not only 
incidents such as those you mention, but other 
situations, as well. Similarly, the relatively limited 
preconditions for granting an ASBO do not explain 
the circumstances in which it would be appropriate 
to do so. Could you give us a bit more of your 
thinking on how the definition will be limited to 
serious circumstances rather than its being more 
vague and subjective? The definition of such 
behaviour is certainly subjective. 

Ms Curran: The fact that one cannot develop a 
scientific criterion for something does not mean 
that one cannot take action in public policy. If that 
were the case, we would be unable to legislate on 
many areas, so you have to be careful with that 
argument. As I said, our definition is based on that 
which is in the Crime and Disorder Act 1998. 
There is clear evidence from local authorities, the 
police and other organisations that it is an 
appropriate definition that allows flexibility and also 
enables agencies to determine the seriousness of 
the activities that might be likely to cause alarm or 
distress. I do not know whether Patrick Harvie’s 
experience is different, but I have never dealt with 
an allegation of antisocial behaviour that was 
based on curtain twitching or gossiping. People 
know what they are talking about when they talk 
about antisocial behaviour. 

At the heart of what Patrick Harvie is saying, I 
think, is that one community’s tolerance level is 
different from another’s; it would be daft not to 
recognise that there is some substance in that 

argument. As the Minister for Communities, I have 
responsibility for poverty and all of the social 
justice issues that I am sure members understand 
well, and I believe that there are communities that 
are not fairly judged. Some communities expect 
antisocial behaviour to happen in their streets 
because they think that that is what young people 
in those communities do. However, if those people 
lived somewhere else—in a better-off 
neighbourhood—they would not expect or tolerate 
such behaviour and, as a result, all sorts of 
services would kick in. We have to be careful that 
we do not apply different standards. If anything, I 
think that the bill is about levelling up so that 
everyone in Scotland has the right to expect 
certain standards of safety, security and freedom 
to go about their business. We have to be clear 
that that is not the case for key sections of our 
communities and we have to be determined to 
take action about that. 

Patrick Harvie: If I were in the minister’s shoes, 
I would be worried that I was leading people to 
think that I was going to remove minor irritations 
and behaviour that gets up people’s noses but 
which is not serious. Are you worried that people 
will get that perception? 

Ms Curran: If anyone has listened to anything 
that I or any member of the Executive has ever 
said, they would know that that is simply not what 
we are talking about. We are clear about the fact 
that antisocial behaviour is serious— 

Patrick Harvie: But the bill is not clear. 

Ms Curran: I think that I have just said what the 
definition in the bill is; local authorities and the 
police have been able to work within that 
definition. I am sure that, if the police thought that 
they were being told by the Scottish Executive to 
take action in relation to minor irritations, they 
would have told the committee that. ACPOS has 
issued statements that acknowledge that the 
problem is serious. Previously, people have said 
that one person’s minor irritation is another 
person’s antisocial behaviour. Someone has said 
to me that smoking is an example of antisocial 
behaviour; it is interesting that some people want 
to ban that but are unsure about banning 
antisocial behaviour, which I think is a wee bit 
inconsistent and shows that a double standard is 
being applied. However, we will argue about that 
later. 

Patrick Harvie: I am sure that we will—long and 
hard. 

Ms Curran: I accept that there are different 
judgments to be made. We charge our agencies, 
courts, police, children’s hearings and local 
authorities with those judgements and I think that 
they are all capable of making the distinction 
between someone who is annoying an older or 
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less patient person by kicking a football against a 
gate and someone who is engaged in serious and 
persistent antisocial behaviour. The police and a 
number of agencies acknowledge that they were 
wrong to dismiss the claims of people—who said 
that they were not simply having a go at young 
people or being intolerant of their neighbour who 
plays music night after night at three o’clock in the 
morning when the neighbour must get up at six—
and that there was a wider problem. Previously, 
people were told to stop being intolerant and to let 
young people go about their business, and to let 
their neighbours play music when they wanted. I 
think that that attitude is shifting as agencies 
realise the extent of the problem. 

I would always say that people who are making 
serious decisions—and ASBOs are a serious 
measure—have to make them within a proper 
framework and with proper regard to human rights 
and equal opportunities. However, we are 
confident that those concerns are embraced in our 
bill. 

On the final question that you asked about 
ASBOs, the court has to decide whether an ASBO 
is necessary in order to protect people from harm. 
The issue is not simply the definition of antisocial 
behaviour; it is about protecting people from harm. 
Your definition of smoking, Patrick, is that it harms 
other people; some definitions of antisocial 
behaviour deal with behaviour that harms other 
people. We have to be prepared to face that. Your 
question was provocative, if nothing else. 

Cathie Craigie (Cumbernauld and Kilsyth) 
(Lab): I want to ask about the provision in the bill 
to extend ASBOs to people aged between 12 and 
15. We have taken evidence from a wide range of 
interest groups, as you know, some of which have 
supported that proposal and some of which have 
not. Shelter Scotland, in particular, had concerns 
that lowering the age limit would put individual 
tenancies at risk. For example, if a member of a 
family has an ASBO applied to them, a local 
authority might be able to convert that tenancy to a 
short Scottish secure tenancy, which would put the 
tenancy at risk. Shelter was concerned that that 
would lead to homelessness. 

Ms Curran: I do not agree with that. As Cathie 
Craigie knows from exchanges that we had in the 
then Social Justice Committee during the passage 
of the Housing (Scotland) Act 2001, if there is a 
demotion to a short Scottish secure tenancy one 
of the requirements is that support be provided. 
Shelter Scotland strongly supported our 
amendment to strengthen that provision so that 
support and intervention automatically kick in if a 
demotion is delivered. 

Nonetheless, tenants need to be responsible for 
the people who visit their properties. During the 
passage of the Housing (Scotland) Act 2001, we 

also discussed that issue. As I recall—although I 
could be wrong—there was quite broad support for 
addressing the issue because of some of the 
problems that people knew about in that respect. 

The Antisocial Behaviour etc (Scotland) Bill will 
not in any way undermine people’s rights under 
the Homelessness etc (Scotland) Act 2003 or the 
Housing (Scotland) Act 2001. As Cathie Craigie 
knows, those acts gave people quite a substantial 
package of rights. People’s rights are protected in 
that regard. 

Cathie Craigie: Just to go a little bit further on 
the issue, Shelter Scotland’s view is that, if the 
measure was to be extended, instead of linking an 
ASBO to the housing tenure of the family involved, 
it should be linked to support packages. I know 
that within the Housing (Scotland) Act 2001, 
support services were allied to ASBOs. 

Ms Curran: Support services will not be 
affected—the Antisocial Behaviour etc (Scotland) 
Bill would not change any of that and support 
packages would still follow. Cathie Craigie might 
have been alluding to a deeper question that has 
troubled many of us over a number of years, which 
is whether tenants in the social rented sector are 
assumed unfairly and disproportionately to be the 
only people who perpetrate antisocial behaviour. 
That is categorically not the truth. 

Local authorities have broader and more 
strategic powers in relation to the owner-occupier 
sector. We are taking action to deal with the 
issue— 

Cathie Craigie: Can I just come in there? I was 
about to move on to address that subject. 
Witnesses from the Dundee Federation of Tenants 
Associations gave evidence last week. One of the 
points that they made was that people might get 
the impression that the Antisocial Behaviour etc 
(Scotland) Bill is aimed at tenants and that 
antisocial behaviour occurs only in the rented 
sector. What measures will be at the disposal of 
local authorities to deal with people in homes that 
they own? 

Ms Curran: On the contrary, the bill is part of 
the answer to the frustrations that some of us have 
had. In the past it felt as if we had more tools to 
deal with people in the social rented sector than 
we had to deal with people in other sectors. I know 
that many committee members—Cathie Craigie in 
particular—have pursued the issues around 
private landlords because they did not feel that 
there were sufficient powers in that regard. 

As I said, local authorities have strategic 
responsibilities to deal with people in the owner-
occupied sector, but they felt that their powers 
were insufficient to deal with the problems in that 
sector. I believe that, in the past, there has been a 
disproportionate focus on tenants. Part of the 
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reason for the introduction of the bill is to ensure 
that we can widen the powers and the focus of 
action, so there is a package of proposals in 
respect of private landlords. People sensed that 
there was a vacuum in relation to what could be 
done about those landlords.  

I repeat that part 1 of the bill takes the more 
strategic approach. In relation to acceptable 
behaviour contracts, for example, housing is part 
of that measure but not the only part of it. We 
need to ensure that owner-occupiers are no more 
able to perpetrate antisocial behaviour than 
anyone else. A range of proposals in the bill will 
apply equally to them. 

Cathie Craigie: I will return to the subject of 
private sector landlords as we make our way 
through the bill. 

We also received evidence on the resources 
that will be involved in making an application for 
an ASBO, including the resources that will be 
involved in the court procedures that are 
necessary to produce an ASBO. That evidence 
also came from the Dundee Federation of Tenants 
Associations. Its representatives felt strongly that it 
was unfair that the burden of the cost to produce 
ASBOs will fall on the shoulders of the rent payer. 
As we know, antisocial behaviour crosses all 
sectors of society and all housing tenures. What 
guidance can you give, or will you give, to local 
authorities to recognise that the problem is one 
that should be borne by the taxpayer and not just 
the rent payer. 

10:45 
Ms Curran: The context of my reply is the 

broader work that we are doing in relation to the 
antisocial behaviour strategies and the resources 
that we are to give to local authorities in terms of 
support for their antisocial behaviour strategies. I 
can give details to the committee if it wishes me to 
do so: I am sure that a member will ask me to do 
so. We think that that widens the shoulders, so to 
speak; it puts the responsibility on to the shoulders 
of the taxpayer as much as it does on to those of 
the rent payer. 

The problem in the past was that the rent payer 
paid the price for tackling antisocial behaviour. 
Everywhere I have gone, I have heard that 
housing officers used to be given the responsibility 
for tackling antisocial behaviour—most people 
acknowledge that. We are trying to do the 
opposite now: we are trying to broaden the issue 
out across local authority services and in terms of 
Executive resources. 

Cathie Craigie: Is that your view of what should 
happen or is that what is happening out there? If I 
go back to what happened in the late 1980s and 
early 1990s, when we were dealing with 

homelessness legislation, I remember that most of 
the costs to local authorities fell on the rent payer. 
That went on for years and years before there was 
a real push to change the way in which those 
provisions were paid for. Are you, as the minister, 
or is your department sending out guidance to 
local authorities on how they should account for 
the costs of the antisocial behaviour strategies that 
they are putting into place? 

Ms Curran: I will read something out, because I 
think that in part it answers your question. 

“We will also make clear that in drawing up their 
antisocial behaviour strategies in terms of Part 1 of the bill, 
local authorities and other community planning partners 
should consider the best use of Scottish Executive funds 
and it is for them to decide whether, in the circumstances of 
their area, providing support to groups of RSLs— 

for example— 
“would be an appropriate way of achieving the outcomes of 
their strategy.” 

So, to put the answer into my own words, I do 
not think that we will issue, as Cathie Craigie 
suggests, guidance to say to local authorities, 
“You cannot charge this to your housing account,” 
or whatever. We are not going to say that there is 
an embargo on doing that. Some people would 
argue that some of the proceedings might relate to 
antisocial behaviour or whatever. 

We are providing far more resources than ever 
to tackle antisocial behaviour. Support will come 
under different guises and will be part of how we 
tackle antisocial behaviour—our response is not 
purely in terms of housing. For example, a housing 
department could make use of a mediation 
service, which might not be funded by the housing 
department, but by the local authority. I hope that 
that helps in some way to address the point that 
Cathie Craigie made. I do not know whether there 
are plans to specify that in guidance. In the terms 
in which the question was put, I think that that is 
not the case, but Cathie Craigie might like to come 
back to me on that. 

Scott Barrie: The bill proposes that ASBOs for 
under-16s be sought through sheriff courts. Some 
of the evidence that we received highlighted a 
danger of there being almost a parallel legal 
system in which young people who are in the 
children’s hearings system could also have orders 
granted against them through the court system. 
Are you satisfied that the correct approach is that 
ASBOs be sought through sheriff courts? 

Ms Curran: Yes, I have to say that we are 
satisfied that that is the correct approach. We 
have considered the representations that we 
received on that. I said earlier that some people 
thought that we were going, for example, to 
change the children’s hearings system and other 
things. We believe fundamentally that it is 
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important to go with the grain of the children’s 
hearings system and we think that our proposals 
will supplement the existing work of the hearings 
system. They will not undermine it in any way, but 
are a continuation of its work. 

Scott Barrie: I will stick with that point. At the 
moment, the more serious offences that are 
committed even by someone who is under 16 can 
be tried in a sheriff court. The requirement is that 
the sheriff should seek advice from the children’s 
hearings system, but the final decision is made by 
the sheriff. Is there an opportunity, as some 
organisations have suggested in their evidence to 
the committee, to use a similar procedure that 
could in effect seek to dovetail the hearings 
system and the sheriff courts. That would mean 
that we would not end up with two completely 
different systems and that, for example, a 
children’s panel could be invited to give advice to 
a sheriff when he or she was considering an 
ASBO for an under 16-year-old. 

Ms Curran: We do not expect to end up with 
two completely different systems. In practice, we 
expect courts to take panel views into account; 
however, we are not minded to make that a formal 
requirement because we think that that would 
make the process over-bureaucratic and that it 
would add to the problems that we are trying to 
resolve. There is a requirement to consult the 
reporter before applying for an ASBO. We think 
that gives the reassurance that Scott Barrie seeks. 

Donald Gorrie: There is concern that because 
part of the deal for ASBOs is that there will be a 
package of support, there will be a temptation for 
people to resort to ASBOs in order to access 
support. Would it be possible to write into the bill 
that there has to be a visible package of support 
before an ASBO is introduced? 

Ms Curran: It is certainly worth thinking about 
how that could be framed in the bill and what its 
implications would be. We have to be alive to 
certain situations. I imagine that most young 
people who are in such circumstances will have 
had considerable intervention before—it depends, 
to an extent, on what you mean by support—and 
there may be young people for whom that may not 
be appropriate. However, I will give consideration 
to the idea. We want to make the system work, but 
if we try to put too much in it, that might 
counterbalance some of the other things that we 
are trying to do. Nevertheless, Donald Gorrie’s 
suggestion is something that we will consider. 

Donald Gorrie: We got some good evidence 
from people for whom the support system had, in 
the end, worked well, although it had come rather 
too late. The earlier that support is given, the 
better. 

Ms Curran: Yes. I have had conversations with 

people who have been through the system—guys 
who are now out of Barlinnie. Their strong 
message was that, if someone had made them 
listen when they were 14—if someone had got 
them by the scruff of the neck when they were 
14—they might not be where they are today. 
However, they did not pay any attention because 
they did not feel that they needed to, or because 
they did not quite get it then. There is a balance 
that we need to strike. 

The Convener: I suspend the meeting for five 
minutes. 

10:52 
Meeting suspended. 

11:01 
On resuming— 

The Convener: I call the meeting back to order. 

Patrick Harvie: I will ask a couple of quick 
questions about community reparation orders 
before I move on. A few people have questioned 
the upper age limit for community reparation 
orders. Why is the limit important and is the 
Executive open to reviewing it? Will the CRO 
disposal be made available to the children’s 
hearings system, giving young people the 
opportunity to benefit from it in a purely voluntary 
capacity without getting involved in the court 
system? 

Ms Curran: I am just looking at my briefing and I 
will go through the points, which we can discuss. 
We plan to introduce a new low-tariff order within 
the sentencing spectrum, which is likely to be 
particularly appropriate for young offenders and 
which will help to avoid the risk of premature up-
tariffing of offenders, which is what I discussed 
with Donald Gorrie. A low-tariff order will help to 
avoid offenders escalating up the tariff scale and 
ending up in custody for relatively minor offences 
because other sentencing options have been 
exhausted. If individuals continue to indulge in 
antisocial behaviour by the age of 22, courts are 
more likely to take a serious view of the offending 
and to use one of the existing higher-tariff 
sentencing options, such as probation or a 
community service order.  

There is consistency with other measures in the 
bill such as ASBOs and restriction of liberty 
orders. However, the number of community 
reparation orders for under-16s is likely to be low, 
as summary cases for that age group with which 
the courts deal are limited and, essentially, are 
restricted to those involving existing road traffic 
accident offences. It is important to remember that 
procurators fiscal who operate within the 
framework of the Lord Advocate’s guidelines will 
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continue to refer the vast majority of cases 
involving under-16s to the children’s reporter, so 
there will be no change in that practice.  

Community reparation orders are a disposal for 
the criminal courts when someone has been 
convicted of a criminal offence. The court might 
impose such a sentence when someone has been 
convicted of a low-level offence that involves 
antisocial behaviour. As I have said, it would not 
be appropriate for such a sentence to be imposed 
by the children’s hearings system, because it 
would be a punishment for a crime, which is 
outwith the beat of the children’s hearings system. 
Children’s hearings are not about setting the 
punishment to fit the crime; they are about 
determining what is in the best interests of the 
child. The children’s panel witnesses did not 
support CROs being made available to them for 
that reason.  

Patrick Harvie: Is not the concept of restorative 
justice, of which CROs are a part, slightly different 
from punitive justice? It seems strange to regard 
CROs as a punishment. Surely they are part of 
reparation, as distinct from punishment. 

Ms Curran: Some people would say that 
reparation could be an appropriate restorative 
justice mechanism, as part of punishment. If we 
are talking only about adult offenders in the adult 
criminal system, we recognise that there is a place 
for supervised attendance orders, community 
service and reparation. Reparation is seen as 
being part of paying back society in a way that is, 
some would argue, more constructive than 
imprisonment. We would all agree that 
imprisonment is not always appropriate in all 
circumstances; it depends on the nature of the 
crime. That does not mean that an offence is not a 
crime; the point is how we respond to crime. We 
should not prohibit other work from being 
undertaken with young people or encouraging 
those with offending behaviour to do restoration, 
but that should not happen within the CRO 
framework. 

Patrick Harvie: With regard to the age limit, you 
said that when persistent offenders reach the age 
of 22, the fact that they have not changed their 
behaviour will be seen as being serious enough. 
However, we might be talking about people who 
do not have a long history of offending behaviour. 
In some circumstances, would it not be 
appropriate for a court to use CROs as a disposal 
for people who are a bit older? 

Ms Curran: If the committee came to that strong 
view, we would think about it and perhaps I could 
return to the matter at stage 2. It would not be in 
our interests to cut people off unduly from that 
option if it was thought to be appropriate—that is 
not our intention. We would like to see the 
evidence before we discuss it at stage 2. 

Patrick Harvie: I know that you are keen to talk 
about the power of dispersal. You will be well 
aware of the comments that have been made in 
the committee. Let us consider first of all the 
evidence that the police gave us. They talked 
about resources, officers on the ground, time and 
staffing levels. They said that the question was 
about more than powers. The police told us that 
they do not need the power of dispersal and that 
they would not and could not use it. What is your 
response to that? 

Ms Curran: I have studied the relevant 
committee evidence and I recognise the views that 
have been put to you. We give serious 
consideration to committee evidence and the 
matter has exercised our thoughts. I am sure that 
that reassures you.  

The police made a variety of comments and, to 
put the matter in context, I point out again that the 
police support 95 per cent of the bill. I am sure that 
you will go with me on that.  

I am not convinced that the police are saying 
that we need more police officers and that that will 
solve the problem. They are saying that they do 
not need the power of dispersal and that they 
would not want to exercise it if they had it. There is 
a legitimate debate to be had about police 
resources, the deployment of police on the beat 
and related operational issues.  

Patrick Harvie: That is one of the things that we 
have heard. 

Ms Curran: I will come back to that point. I want 
to concentrate on the principle of the power and 
what we are doing. We are told two contradictory 
things—that is how it seems to us when we 
consider the evidence that members have been 
given. On the one hand, we are told that the power 
is draconian and that young people who are not 
guilty might be swept up unduly and accused of 
antisocial behaviour. On the other hand, we are 
told that the power is not required and that the 
police have existing powers to deal with situations. 
Both scenarios cannot fit.  

As is proper, I have engaged with ACPOS on a 
number of issues. I have gone through its 
arguments in depth, but I remain convinced that 
we need to introduce the power of dispersal. First 
of all, if it is not required and the police have 
existing powers to deal with antisocial behaviour, 
the obvious question to ask is, “Why do we have a 
problem on the scale that we currently do?” Why 
do we have persistent problems of serious and 
significant antisocial behaviour that are not being 
dealt with appropriately? The police would say that 
a couple of extra officers on every team would not 
solve the problem and that the nature of the 
problem is the reason why it is not being solved.  
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We have spelled out the different stages that will 
be required to exercise the power and that the 
power is proportionate. There are enough 
reassurances that the police will not target people 
unduly and inappropriately. 

Patrick Harvie: You have talked a lot about the 
principle of the power, but the practice of it is the 
crucial element. It is important to take a pragmatic 
approach. I am uncomfortable with the power in 
principle, but I would accept that we must consider 
it if I were convinced that it would work.  

Ms Curran: Right, so if I get you to think that it 
will work— 

Patrick Harvie: You have not got me. You 
would get me to think about it, but I am not yet 
convinced that it will work. A few reasons lead me 
to believe that. One is that the police have told us 
that there will be a requirement for multiple call-
outs. For example, to designate an area, they will 
have to come back to it again and again to 
demonstrate that there is a persistent problem. In 
addition, to disperse someone, the person will 
have to have returned within 24 hours and will 
have to have been identified as the same person 
who was there 24 hours previously. Some of those 
practical issues seem to make the implementation 
of the policy worthless. 

Ms Curran: I recognise your point about the 
difference between principle and practice, and that 
you need to be reassured about the practice 
before you can consider the principle. The 
committee has received evidence that suggests 
that the police might like to do something but think 
that the measures are unworkable or put too much 
onus on them. However, that is not true. 

In my hand, I have a guide to the 
implementation of the power of dispersal. The first 
step is gathering evidence, to which I will return; 
the second step is authorisation of the use of the 
powers; the third step is the use by constables of 
the powers; and the fourth step is the withdrawal 
of the authorisation to use the powers. We want 
everything to be as simple as possible. In our 
world, it is proper to take a page to explain how to 
exercise significant powers, but that does not 
make the exercise of those powers unworkable. 

We have sought to reassure people who think 
that the powers might be unduly, inappropriately or 
unfairly implemented by police officers, who may 
go outwith what is asked of them and sweep up 
people improperly. We do not want to sweep up 
people improperly. I say categorically that the 
powers are not about dispersing a couple of young 
people who are standing in a shopping centre; the 
powers are inextricably linked to antisocial 
behaviour. 

On your point about multiple call-outs, a senior 
police officer must authorise a dispersal area and 

that authorisation must be based on evidence. If 
there is antisocial behaviour in an area and the 
police are thinking of using the proposed 
proportionate response, I would imagine that there 
will already have been multiple call-outs. The 
police have said that they have problems with the 
system, because in some areas they do not get 
the number of calls that would properly reflect the 
scale of the problem. However, I have confidence 
that superintendents will be able to judge 
appropriately what is antisocial behaviour. As we 
said earlier, such behaviour is not about a young 
kid playing football, and a superintendent would 
not regard a call-out to such behaviour as being 
evidence of antisocial behaviour. The argument 
about multiple call-outs being required is not 
substantive, because the police would already be 
getting multiple call-outs. 

Patrick Harvie: But that is the problem. The 
police say that their existing powers are 
insufficient not because of the way in which the 
powers are drafted, but because they have to 
come out time and time again, and they get there 
after the event or they get there and are unable to 
identify who has committed a particular offence. 
Will not all those practical problems still exist if the 
power of dispersal is brought in? 

Ms Curran: No. 

Patrick Harvie: What will solve them? 

Ms Curran: Let me have a bash. I think that you 
are saying that the police do not have sufficient 
powers to deal with the issue just now. 

Patrick Harvie: I am saying that they have a 
different range of powers and that they have given 
reasons why the existing powers cannot deal with 
the problem. 

11:15 
Ms Curran: Let me wind back a bit, because 

understanding the problem goes to the nature of 
the solution. Currently, we have issues in 
concentrated areas where there is clear evidence 
from local communities of significant and 
persistent episodes of antisocial behaviour, with 
which current police powers are not dealing—I 
accept that ACPOS takes a different view, but 
there is substantial evidence to support the view 
that I have stated. When we drill right down, we 
can ask the police, “If you have sufficient powers 
and you can take action, why is the problem not 
being solved? What should you be doing?”  

There are two hurdles in the system. One is that 
when people are engaged in antisocial activity and 
they see the police coming, they either run away 
or they stop doing it. That might be thought to be a 
solution, but the problem starts when they come 
back the night after and the night after that. That is 
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when people feel that there is no solution. The 
second hurdle is that the police do not have any 
evidence. For example, people hide broken bottles 
or knives, or stop going in and out of people’s 
houses, so the police do not have the evidence to 
exercise their existing powers. The only way they 
can exercise them, properly and understandably, 
is by getting evidence to support the call-outs 
about the behaviour. 

The problem that we have—and if we do not 
implement the proposed measures, we will have to 
work out how we will solve it, because it is our 
collective responsibility—is that people are too 
frightened and intimidated to give evidence, 
because of the serious consequences for them. 
Even when they give evidence and say, “It was so-
and-so and so-and-so, and this is what happened 
and it was really serious,” and the police try to do 
something about it, people are either intimidated 
after the event or, as happens sometimes, the 
young people are put through the system and are 
back on the streets the next week doing exactly 
the same thing. Local people then say, “What is 
the point in my having the bottle to report that to 
the police when these guys are straight back at my 
door the next time? It is a pointless, fruitless 
activity. It is not solving the problem. Someone 
needs to solve the problem for us.” 

The problem needs to be solved not just for the 
people who experience antisocial behaviour, but 
for the young people themselves. I would rather 
that someone stepped in and said to the kids, 
“Look what is happening. We need to get a grip,” 
than that they were arrested. Under the existing 
model, the only option that the police have when 
they really want to take action rather than just 
have a word with them— 

Patrick Harvie: I am going to move on to some 
of those more positive approaches in a moment or 
two. 

The Convener: Patrick, nearly everyone on the 
committee has a question, so you can have one 
more shot, then the others will get a go. 

Patrick Harvie: Can the minister explain how it 
will be easier under the proposal to prove that the 
same person was in the locality within the previous 
24 hours than it is at the moment to prove that 
people are committing an offence in the first 
place? That would be helpful. Could she also talk 
about the more positive stuff? In order to 
designate a locality, why is there no requirement 
to demonstrate that positive engagement, 
mediation services, support and alternative social 
provision—that is, places for people to go where 
they can feel safe and where they want to be—
have been tried and have failed? 

Ms Curran: Convener, bear with me, because 
those are serious questions and I must take a bit 
of time to answer them. 

The nature of the power responds to the nature 
of the problem. I will address your second point 
first and return to your first point. Under the 
provisions, the superintendent would designate 
the area and would be required to do that in 
consultation with the chief executive of the local 
authority. 

Patrick Harvie: And with other community 
planning partners? 

Ms Curran: No, with no other community 
planning partners. Bear with me as I take you 
through the logic. The fact that the police officer 
who would designate the area is the 
superintendent and that the person with whom he 
must engage is the chief executive of the local 
authority gives some indication of the seriousness 
of applying the power of dispersal. We see the 
power being used only in very serious 
circumstances, in which other measures cannot 
resolve the situation, as a result of which there 
must be a response. To my mind, such a response 
to the problem is much more progressive than are 
current policies. 

Young people engage in difficult behaviours for 
all sorts of reasons. We could spend hours 
discussing the sociology and psychology of that, 
and I am sure that we would all have different 
views. However, there is no doubt that, crudely, 
there are two or three different camps when it 
comes to young people. There are young people 
who engage in serious, malevolent and dangerous 
activity and who, I argue, may enjoy that. There 
are some young people, who might have nothing 
else to do, who are on the margins of that and who 
are quite influenced or excited by such behaviour. 
We might think that they could be doing other 
things but they do not see anything else in our 
boring adult world that is as appealing or 
entertaining. There might be some substance in 
that—they are not going to go to Labour Party 
meetings instead of going out with their pals. I 
understand that there are some young people like 
that. There are also other young people who get 
caught up in the groups in an area. Often, the 10-
year-olds will follow the 15-year-olds—we know 
that that happens.  

I do not think that it is appropriate for us to say, 
even if a big gang gets together and becomes 
engaged in something pretty serious—when a 
response of the order of using the power of 
dispersal might come into play—that all the people 
in that gang should always be lifted. In any case, 
there is evidence to suggest that that does not 
really solve the problem. In such circumstances, I 
think that the use of dispersal powers is more 
appropriate.  

We need to tell young people that what has 
been happening is serious and that it cannot go 
unchecked. We would all agree that that is an 
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appropriate human response to any child in 
difficulty. We cannot say that such behaviour does 
not matter. We might understand the reasons 
behind it, and we can and probably should say 
that, but we must check young people’s behaviour 
and make it clear that it cannot go on for ever and 
that they must think of the consequences, both for 
themselves and for other people. The provisions 
on designating an area allow for that. First, they 
mean that we can tell young people that they need 
to leave the people who have been suffering in 
peace, that what they have been doing in an area 
will not happen any more and that what they have 
been doing will simply stop or serious questions 
will be asked. Secondly—and this is the profound 
point—they mean that we can tell people to think 
again before they do something because, if they 
do not, the consequences will become 
progressively more serious for them. The 
breathing space that young people will get in 
which to think again is really important.  

Patrick Harvie: Does the provision allow for 
that?  

Ms Curran: I think the bill does allow for that, 
but please bear with me.  

That breathing space is also important for 
communities.  

Let me explain why I think that the power of 
dispersal is justified. I know that things can be said 
in guidance or in bills—we could argue about 
where until the cows come home, and you can 
argue with me later about where you think these 
provisions should be—but let me explain the logic 
of the argument.  

At the moment, the young people involved in 
such behaviour are simply left, although there 
might be some interventions with them. With this 
proposal, we are saying not only that there will be 
consequences if people do something again, but 
that, in the meantime—during the breathing 
space—we will work with them to do something to 
help fix whatever has gone seriously wrong in their 
neighbourhood.  

My strong argument relates to the fact that there 
is a certain pressure on certain communities, but 
nobody is listening to the people in them. We are 
not co-ordinating responses, we are not prioritising 
resources and we are not concentrating the minds 
of officers to solve the problems. In the bill, we are 
not just saying that the answer is to get a youth 
worker out on to the street; we are saying that the 
chief executive of the local authority must exercise 
his powers and that, if the chief executive gives his 
agreement, officers will have to deliver a 
response. That is really serious.  

Patrick Harvie’s point is that, if we feel that 
strongly about the need for intervention, we should 
include it in the bill. However, we need to be 

careful because there are some very standard 
and, I would say, old-fashioned notions about what 
young people want and need. More thought about 
that might be needed on our part. For a lot of 
young people in the situations with which we are 
concerned, youth facilities are irrelevant. They 
might be banned from them because of various 
things or they might have wrecked the facilities—
we know of a lot of cases in which that has 
happened. Whatever, the chances are that the 
young people do not want to go to them.  

Leisure opportunities and leisure facilities have 
transformed over the past generation. Free 
swimming is provided in Glasgow, for example. I 
have been considering some of the issues that 
arose in Easterhouse in the 1960s, when there 
were huge problems around leisure provision. The 
leisure opportunities that are available to young 
people now, compared with what was available to 
people in Easterhouse then, are phenomenal. 
People can make personal use of video games 
and so on and leisure facilities are more broadly 
available to young people. The situation is far from 
perfect, and I am not complacent about it, but the 
solution is not as straightforward as simply putting 
facilities in place and saying that we thereby 
create opportunities for young people. Of course 
we should have free swimming and other facilities, 
and I say good luck to people who want to play 
PlayStation 2 games or whatever. That is all fine, 
but it is not enough.  

We need now to develop detailed and, I would 
argue, sophisticated intervention as part of our 
response strategy for a designated area, which 
would be much more along the lines of the 
detached youth work model, with intensive 
support. From my previous background, I believe 
that such approaches work and that, although they 
do not work with everyone, the earlier we can get 
to young people, the better. The dispersal 
provisions allow us to get to the 10-year-old who 
might see something going on in their 
neighbourhood and stand at the margins of it; to 
the 12-year-old who is thinking, “Hey, this is quite 
exciting”; and to the 15-year-old who thinks that 
they have had a really good night out, which they 
plan to repeat again and again. It is possible to 
develop strategies to distinguish and respond to 
those groups of people.  

Patrick Harvie: The— 
The Convener: I call Campbell Martin.  
Ms Curran: I would be happy to come back on 

some of those points.  
The Convener: We have only half an hour left 

and a number of people want to contribute. If 
specific points around dispersal have not been 
made, and if there is a space, I will let Patrick 
Harvie back in, but I want to ensure that other 
aspects of the bill are pursued.  
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Campbell Martin: The minister mentioned the 
importance of the power of dispersal. It is clear 
that antisocial behaviour can make people’s lives 
unbearable when such behaviour impacts on them 
and, in general, I support the Executive’s 
proposals. However, I have concerns about 
whether the power of dispersal will achieve what 
the Executive hopes it will achieve. 

Patrick Harvie and the minister have referred to 
what currently happens if a group gathers and 
causes problems—the police will turn up and the 
group will run away. If an area in which groups can 
be dispersed is designated, the police will still turn 
up and the group that has gathered will still run 
away. How will the proposals on dispersal help in 
situations that are currently a problem? Will such 
problems remain? 

We have taken evidence from many people, 
including the police. The police said that groups 
sometimes challenge the police and wind them up 
to get a chase. With the dispersal proposals, is 
there a danger that people will simply have to turn 
up in a designated area to get a chase from the 
police? They will not need to commit a specific 
crime—they will simply have to hang around in an 
area to get the chase that they seek. 

Ms Curran: Those are significant issues, which 
we have considered in considerable detail. I do not 
pretend that the power of dispersal is the answer 
to tackling antisocial behaviour in all 
circumstances or that people who are at the 
serious end of committing antisocial behaviour will 
somehow see the light as a result of having been 
dispersed from an area, will see a youth worker 
and their life will be transformed—I do not suggest 
that for a minute.  

The power of dispersal must be seen in the 
context of other sanctions and preventive 
elements. Some people think that it is great fun 
deliberately to taunt the police and I do not think 
that the power will remove that reality for ever. 
However, a number of points have persuaded me 
that it will still be worth having the power of 
dispersal at people’s disposal. First, a community 
would be given breathing space and relief, which 
is important. I am sure that members have had 
people in their surgeries who are at breaking point 
and simply need some peace. They want a night’s 
sleep otherwise they will not be able to work the 
next day, for example, or they want to have their 
grandchildren round without thinking that they will 
have to run a gauntlet of abuse and drink. The 
power of dispersal would achieve such things, 
which are not insignificant in themselves. 

If people cannot hang around on John Street, 
they might go to, say, Smith Street. The power 
would not solve the problem of antisocial 
behaviour in itself, but it should help with the 
strategies that have been proposed. We are not 

proposing only powers of dispersal. People should 
be able to work with some of the young people in 
question, divert them from such activities and 
engage with them. 

A decision to designate an area will be taken in 
consultation with a local authority and will always 
take wider circumstances into account. In all 
candour, there are places in my constituency that I 
would love to see designated as areas of 
dispersal, although I do not know whether I should 
say for the Official Report where they are—doing 
so might be inappropriate. However, such 
designation might be inappropriate because all 
that would happen is that people would move 
literally down the road. Senior police officers and 
the local authority will have to take such matters 
into account and decide where they think a 
designated area would be an effective part-
deterrent and part-intervention. 

Breach of a dispersal direction could bring 
arrest, so the power has teeth and there would be 
consequences. I appreciate that some people 
might feel uncomfortable with that because none 
of us is inclined to have young people arrested. I 
understand the difficulties, but if a senior police 
officer and a local authority ask a person not to go 
back in very prescribed circumstances—I presume 
that people around the person will know about 
such circumstances—and the person determines 
to go back, that would be a serious act. 

We must be very clear and not allow the police 
or any authority to designate an area unwittingly. If 
the police are getting lots of phone calls about 
John Street and they do not really know what is 
going on, it might be thought that designating it as 
an area of dispersal will give them a bit of peace 
and quiet. I do not think that it is as simple as that, 
because the police will have to go to the local 
authority and certain things will kick in as a result 
of that. The matter is not just one of the police 
dispersing and walking away; they will be involved 
in the follow-up. 

We also have a range of measures that protect 
more innocent young people. There has to be 
evidence of antisocial behaviour having been 
perpetrated. Most young people would prefer to 
walk down a peaceful street than down a street 
that they are frightened of. I do not know which 
young people you have heard evidence from or 
what they have said to you, but the vast majority of 
young people tell me that they are scared to walk 
down their streets. 

When members consider the bill, I ask them to 
think about one thing in particular. We already 
have areas of dispersal. There are certain streets 
in our communities where people are too 
frightened to go. Young people are too frightened 
to walk down those streets. If members do not 
think that that is happening, I can take them and 
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show them where it is happening. There are 
people who are too scared to live in their 
communities and, if they can, they are voting with 
their feet and getting out, leaving the poorest 
people behind. That is why we have to act. 

11:30 
Campbell Martin: On the point about people 

being scared and terrified, the police have said to 
me that they would love to have the resources to 
introduce mobile closed-circuit television units, 
which some English police forces use to provide 
evidence that they can take to court. That could 
perhaps work here as well. As Patrick Harvie said, 
the police have to establish that people have been 
in a designated area in the previous 24 hours. 
However, if those people run away, the police 
cannot do that. If the police had enough resources 
to use such facilities, they could drive past and 
record on film the fact that those people were 
hanging about 24 hours before and they could 
then take action. 

Ms Curran: Yes, the police have said that to us 
when we have talked to them about the 
implementation of the bill. CCTV is one of the 
things that they would use to produce evidence. I 
remember a debate many years ago about 
whether CCTV improperly infringed people’s 
rights, stigmatised areas or allowed the police to 
finger people. That was before the technology was 
as good as it is now. Mobile CCTV is now a useful 
proposal to consider. I do not think that the use of 
such cameras alone will address the substance of 
what we are trying to deal with, but I understand 
that we have allocated more funding to CCTV. 

Elaine Smith: I think that I have almost as many 
papers in front of me as you have, minister. I hope 
that I can find what I want to talk about. It is linked 
to what you said earlier about dispersal being 
better than the police lifting people. However, you 
went on to say that, if the people came back, that 
is what would happen to them, although that would 
be for coming back, rather than for committing a 
breach of the peace. 

The police currently have the power to take 
action in cases of breach of the peace. That does 
not need witnesses from the community to come 
forward, but just requires corroboration by two 
police officers. Moreover, under the Civic 
Government (Scotland) Act 1982, the police have 
powers to move groups on if those people are 
loitering or causing an obstruction. I assume that 
that provision covers people loitering in shop 
doorways, in gateways, on footpaths and on 
bridges, as well as the kind of things that you have 
talked about. How do those powers differ from 
what you are trying to introduce? 

The other week, I was concerned about how the 
police would prove that it was the same person 

who was returning to an area. There would have 
to be 24-hour policing in the area to catch them. 
When I asked the police how they would prove 
that the person was the same, Chief Constable 
Strang said: 

“To do that, we would need to take their name and 
address and record the fact that the person had been so 
warned.”—[Official Report, Communities Committee, 21 
January 2004; c 508.] 

However, if the person ran away, how could the 
police do that? I am curious about that. 

In addition, how would you ensure that other 
groups—for example, peaceful protests—would 
not be dispersed if the proposed powers were 
introduced? 

Ms Curran: We have looked at the Civic 
Government (Scotland) Act 1982 in detail. You will 
know that section 53 of the act provides for exactly 
what you have described. It could provide 
opportunities to deal with the problem that we are 
addressing, but we do not think that it would, as it 
does not target the specific problem that we are 
trying to deal with. Groups of people might 
obstruct the passage of others, but they might well 
not be doing so. They might stand back and let 
other people through when the police are present. 
In that case, the police would be powerless under 
that provision. The gang might congregate in a 
park or other area where the concept of lawful 
passage is not relevant. In the five years to 2001, 
only eight people in Scotland were convicted of a 
breach of section 53. There were no convictions in 
1997 and 1998, five in 1991, one in 2000 and two 
in 2001. If the police thought that the power in that 
section was appropriate, they would use it. There 
are all sorts of qualifications to the power and it 
does not fit with the behaviour that we are trying to 
address. 

We have also considered breach of the peace. 
The criteria that constitute a breach of the peace 
in Scots law were set out in the case of Smith v 
Donnelly in 2001—I say that in case members did 
not know it. The decision in that case makes it 
clear that the mere presence of a group of people, 
irrespective of their number, cannot be a breach of 
the peace. I am sure that that is greatly reassuring 
to the committee. The subjective opinion of 
members of the public that the group is causing 
them alarm or distress does not render the group’s 
behaviour criminal. Again, there has to be 
evidence. 

I will address the points that have been made 
about human rights and the legal right of 
assembly. Lawful processions under the Civic 
Government (Scotland) Act 1982 are specifically 
excluded from the dispersal power in the bill. The 
effect is the same in relation to trade union 
activity—I think that that is what you asked me 
about. We are satisfied that the provisions 
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advance the legitimate aims of preventing disorder 
and crime, ensuring public safety and protecting 
people’s rights and freedoms. We are also 
satisfied that the provisions are a proportionate 
response to the issues of distress and alarm. No 
restrictions can be placed on the exercise of 
people’s rights other than those that are 
prescribed by law and are necessary in a 
democratic society for, among other things, the 
prevention of disorder and crime. That guarantees 
freedom of peaceful assembly and freedom of 
association with others. I hope that that makes 
sense. 

Elaine Smith: That is helpful. You gave the 
figures on the use of the power under section 53 
of the Civic Government (Scotland) Act 1982, but 
earlier in your evidence you talked about focusing 
the police’s minds on the fact that antisocial 
behaviour is a problem. If we do that, perhaps the 
power will be used more often. Obviously, we 
cannot predict that that will happen, but perhaps 
the power has not been used for some of the 
reasons that you mentioned earlier in your 
evidence. 

Ms Curran: Given that the police are focusing 
on antisocial behaviour and that they recognise it 
as a priority, I encourage them to exercise all the 
powers that they can to deal with the problem. 
There has been much focus on the power of 
dispersal because the chief police officers have 
drawn a significant amount of attention to it. We 
must ensure that people appreciate that the use of 
that power must be proportionate and must relate 
to serious incidents. The power will not be 
introduced easily throughout Scotland; there are 
strong caveats attached to it. 

I will address the other point that you raised. 
Currently, the police cannot act if there is no 
evidence of an offence when they arrive or if there 
is no obstruction of the public right of way. That 
will change, in specific circumstances, on the 
basis of prior evidence and consultation. That is 
how the bill allows us to call for intervention. 

The Convener: Two other members want to ask 
about dispersal. After their questions, we wish to 
cover other substantial elements of the bill. I hope 
that it will be acceptable to the minister if we have 
some written correspondence on any aspects that 
we do not reach and on any items that committee 
members have chosen to make a lesser priority. I 
do not want to close down this part of the 
session—I recognise how seriously people take 
the issue—but I want to ensure that we have time 
to move on to discuss issues such as landlords. 

Donald Gorrie: Minister, we have heard 
encouraging evidence that, where good 
community consultation takes place, it can often 
defuse the issue and the problem is greatly 
diminished or goes away. You spoke about the 

importance of street youth work. Would you 
consider including in the bill a provision whereby, 
when chief superintendents have discussions with 
councils, they must ensure that there is proper 
community consultation to try to sort out 
problems? I think that that would help. The part of 
the bill that we are discussing is strong on the 
heavy side but not so good on the preventive side. 

Ms Curran: Part of the reason why it might 
appear to you that we are heavy on the sanction 
side and that there is less emphasis on prevention 
is the nature of how legislation is drafted. This part 
of the bill deals with that subject and we will deal 
with prevention and early intervention in another 
part of the bill. Try as I might to tell people to 
connect the parts of the bill, often, for all sorts of 
reasons, people telescope in on certain provisions 
and fail to see them as part of the wider package. 
If we get the earlier stuff right, the part that we are 
talking about becomes of less importance. 

I do not want to be glib about how we can 
change things but I think that community 
engagement in its broadest sense—obviously, 
consultation would be required in that regard—is 
extremely significant. When a community is alive, 
organised and has assertive leadership—much as 
that pains us sometimes—it is easier to solve 
problems in that community. I would strongly 
encourage that and I would see community 
involvement in some form as being part of that 
process. Patrick Harvie referred to the importance 
of ensuring that young people are involved and 
that it is not only adults who are determining what 
the solutions should be.  

We would be sympathetic to your suggestion, 
but I will have to get back to you on whether we 
would include the issue in the bill. I accept that it 
will take more than simply the powers in the bill to 
solve the problems and that it will be important to 
take further action around the bill. 

Cathie Craigie: I have listened carefully to your 
evidence, minister, and you will not be surprised to 
hear that I support the power of dispersal.  

Earlier, the convener mentioned a report in a 
Sunday newspaper this weekend. The report 
stated:  

“Opponents claim that, under the current plans, police 
would have to disperse gangs purely on the word of a local 
resident. They would not have to offer a reason for why 
they want to remove such gangs, according to critics.” 

I do not know whether the Scottish Executive was 
asked to comment, but it certainly had an 
opportunity to correct that statement. How do you 
respond to the statement? 

Ms Curran: There are a number of responses. 
In defence of our press office, which is usually 
assertive and effective, I should say that 
sometimes it might not be shown the broader 
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context of something that it was being asked to 
comment on. I have to say that, if, as the convener 
indicated had happened in this case, a report had 
been leaked prior to its formal submission when I 
was a committee convener, there would have 
been war.  

Cathie Craigie: That is not quite the point that I 
am talking about. There is a suggestion that a 
local resident can— 

Ms Curran: I am not dealing with the issue 
facetiously. The reason why the leaking of a 
committee report is a serious matter is because it 
makes it impossible to deal with the evidence 
properly—people get only a partial glimpse of what 
was said. In all honesty, I do not know whether 
that newspaper report reflects what the Justice 2 
Committee said. With all due respect to those who 
work in the media, I will not take their word for it.  

Cathie Craigie: I am sorry if I have not been 
clear, minister. The newspaper report is not 
quoting from a leaked report; it is saying that 
opponents of the measures have made a claim. I 
am looking for you to say that that claim does not 
marry with the evidence that you have given this 
morning. 

Ms Curran: The claim is quite wrong, however it 
is articulated. I am sorry; I misinterpreted what you 
were saying. I thought that you were talking about 
a quotation from the Justice 2 Committee’s report. 
I apologise humbly and ask for my comments to 
be struck from the record.  

It is wrong to suggest that the police can 
designate an area of dispersal on the word of one 
resident. There must be prior evidence of the need 
for that action to be taken. The decision must be 
taken on the recommendation of a 
superintendent—a highly professional senior 
police officer who will have access to a range of 
evidence that will enable him to make that 
recommendation—and the chief executive of the 
local authority. That is not just the word of one 
resident. I think that there was another part to your 
quotation. 

11:45 
Cathie Craigie: The article says that the police 

“would not have to offer a reason for why they want to 
remove such gangs, according to critics.” 

Ms Curran: No, that is categorically wrong. 
They would have to offer a reason. 

The Convener: I have some questions that 
Stewart Stevenson wanted to ask. He has sent his 
apologies. 

My colleague Donald Gorrie mentioned the 
importance of community mediation. However, do 
you acknowledge that, because the powers of 

dispersal are very far down the line and have to be 
implemented slowly—everything else has to be 
done first—community leaders will have voted with 
their feet and moved away? Communities are 
being divested of the very people who have had 
the bottle to carry out mediation and to hold things 
together, whereas those who remain are more 
silent. There is a downward spiral. As a result, 
could it be argued that, because of the broader 
social inclusion issue, some of the measures in 
the package should be implemented more 
quickly? 

Stewart Stevenson also wanted to know how 
many authorisations to designate an area would 
be made in a year. Moreover, what kind of 
resources would be required to prepare such 
authorisations? After all, you will be aware of the 
suggestion that people will perceive the proposed 
measures to be as slow, cumbersome and 
expensive as ASBOs were felt to be in the early 
days. Will you reflect on how quickly the measures 
can be implemented and how much they will cost? 
Will you listen to the argument that the process 
should be less bureaucratic? 

Ms Curran: I will first address your broader 
policy point that communities are vulnerable in 
areas that are associated with persistent 
difficulties. I would not say that those areas are 
affected only by youth disorder; they also face 
problems such as chronic underinvestment and 
the legacy of deindustrialisation—I will not go on in 
case I make an inappropriate comment, but I will 
simply say that there are all sorts of reasons why 
communities are vulnerable. I am not suggesting 
for one minute that youth disorder is the cause; 
indeed, more that anything else, it can be a 
symptom. 

Nonetheless, we have to come to terms with 
some serious issues. For example, we have made 
substantial investment in housing in certain 
areas—I immediately call to mind an area of 
Greenock where only three or four years ago £20 
million was spent on renovating a block of flats. 
However, because people simply concentrated on 
the fabric of the housing and did not put things in 
their proper context, the residents are now moving 
out. That is happening not because the housing is 
inappropriate—because there is dampness or 
anything else—but because the people are 
frightened of the kids going in and out. As a result, 
we have to address the broader issue of the 
viability of regeneration investment in such areas. 

Some of the community support and social care 
networks, which might involve community leaders, 
are feeling the strain and beginning to collapse. 
For example, the daughter in one family might 
move away and will not be close to her mother any 
more. There are very serious consequences of 
any neglect in this social policy area. 
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Your comments appear to be a bit of a 
qualification of what Donald Gorrie said about 
community consultation. Community consultation 
does not mean simply consulting three or four 
people without considering the community’s 
broader issues. 

The Convener: However, if any strategy of 
community engagement is to be effective, we have 
to ensure that we hold the community together 
and have enough faith that what we are doing will 
be worth while. As a result, we need what I would 
call a backstop mechanism. The fact that 
communities can regenerate as well as 
degenerate gives us something to build on. 
Nonetheless, we have to take some tough 
measures if we are to have the space to introduce 
other aspects. 

Ms Curran: I suppose that people might say 
that community spirit is a part of regeneration, 
because it means that people do not feel 
abandoned and are supported when they are in 
trouble. I see this policy as a dimension of that. 

It is interesting that those at one end of the 
debate say that the powers of dispersal should be 
taken quickly, cleanly and effectively and that any 
caveat might undermine the process. Although we 
can trust the police and local authorities at that 
senior level to agree on an act of dispersal, we 
must reassure and give guarantees to people who 
are concerned that the power might be 
inappropriately applied. There is no doubt that 
some people feel that the balance should be 
tipped in favour of speed, because they believe 
that police officers and local authorities are held to 
account for their actions in different ways. 

As for Stewart Stevenson’s other question, it is 
difficult to predict how many people would benefit 
from or be on the receiving end of the 
authorisations. I am absolutely assured that, 
although people might not agree with the power’s 
implementation, the power will be used 
appropriately and proportionately. As I have 
always said, I see the measure as being at the 
extreme end of the spectrum. I do not imagine that 
the power would be used all over Scotland. We 
could keep in touch with the committee as we 
develop an understanding on that.  

Mary Scanlon: Sections 20 and 21 cover 
another significant area of principle—ministerial 
directions and guidance. In its written evidence, 
the Scottish Police Federation stated: 

“Any inference that policing decisions have been taken 
for political reasons would threaten … Public confidence 
and support”. 

ACPOS stated that the matter was not for 
ministers. Hugh Henry, the Deputy Minister for 
Justice, said that he was prepared to review 
sections 20 and 21. Do you think that you perhaps 

overstepped the mark? Have you considered a 
review of those two sections? 

Ms Curran: I would not concede that we have 
overstepped the mark. We wanted to be sure 
about the circumstances in which the directions 
would be used. We were not intending to interfere 
with the operational independence of the police or 
otherwise to step inappropriately beyond the 
boundaries. We are prepared to review those 
sections to ensure clarity. We will keep the 
committee in touch with that and we will take on 
board its views, as appropriate. 

Scott Barrie: I have a question on parenting 
orders, which follows on from some of my 
questions about children’s hearings and their 
interaction with the sheriff courts. Parenting orders 
will be a disposal from the court, rather from the 
children’s hearings system. A number of 
organisations have argued that one of the 
problems with children’s hearings is that, in that 
system, it is possible only to put a sanction on a 
child; it is not possible to address issues relating to 
the parent, if those are deemed to be the cause of 
concern. Given that, do you feel it appropriate to 
leave it to the sheriff court to apply for parenting 
orders or do you see the order as an extra 
disposal for the children’s hearings system, given 
that it deals with the child? 

Ms Curran: I am not sure whether to answer 
yes or no to that. Yes—I am satisfied with what we 
are proposing. I think that the parenting order 
addresses the lack of empowerment that some 
people sense exists in the children’s hearings 
system. To give a similar answer to one that I 
gave earlier, I believe that giving such a power to 
children’s hearings would change the nature of the 
system and deflect from the central focus of its 
interests in the child. Given that a breach of a 
parenting order is a criminal offence, the use of 
such an order by a children’s panel would 
fundamentally change the nature of the hearings 
system.  

We do not want to introduce into a system that is 
intended to be open and inclusive and to be 
focused on the best interests of the child a focus 
on legal procedures whereby legal representation 
is mandatory. I ask you to note the fact that 
reporters and children’s panel representatives 
have given evidence supporting the use of 
parenting orders through the courts. There is to be 
a broader review of the children’s hearings 
system, but I think that people who are involved in 
the system believe that the proposals represent 
the appropriate model.  

Scott Barrie: The issue of resources is key. The 
policy memorandum says that the option of 
parenting orders will not be used until such time as 
the resources have been made available and 
people are deemed not to have accepted other 
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options. Have you thought through where any pilot 
areas might be located? According to what 
timescale might such schemes get up and 
running? 

Ms Curran: One of the interesting things that 
came out of our considering and drafting the 
various proposals was the gap in the provision of 
support and assistance to parents—parents of all 
sorts of shapes and sizes and in all sorts of 
difficulties. Judging from the evidence that we 
have considered, we believe that support can 
make a real difference for parents. We are 
considering the whole infrastructure of support 
services. Work is being undertaken to assess the 
current infrastructure and what we do about it. I 
will be happy to keep the committee informed 
about that. When we step in and try to fill the gap 
in the current system, that will make a significant 
contribution to resolving some of the issues. The 
result of that work will not be a panacea, but it will 
help to begin to tackle some of the issues.  

The Convener: I am conscious of time. I 
propose that we do not go on beyond 12.15 pm—I 
hope that that is acceptable to the minister. We 
are genuinely appreciative of the amount of time 
that she has given us already. I will take Cathie 
Craigie and then one final questioner. If there is 
time after that, I will accommodate one or two last 
points. 

Cathie Craigie: I will move on to part 7 of the 
bill—perhaps I should say move back—and the 
antisocial behaviour notices as they apply to the 
private sector. Although mixed messages came 
across in the evidence that we received, it is fair to 
say that there has been a fair deal of support for 
the measure. However, there are a couple of 
issues that cause concern, one of which is 
intimidation in the private sector. A private landlord 
might feel intimidated by a tenant if such a notice 
were served. Support and advice need to be given 
to private landlords to assist them through the 
process. Another concern is that tenants in the 
private sector might behave in an antisocial way 
deliberately in order for a notice to be served on 
the landlord, as that would mean that the landlord 
could not collect rent from them. What provision 
will be made for rent to continue to be collected? 
Who would do that? 

A further problem was raised by local authority 
witnesses in evidence to the Local Government 
and Transport Committee about applications for 
management control orders. As we know, 
problems with water penetration and dampness 
can arise in private sector properties. Who would 
be responsible for repairs that required to be 
carried out in such circumstances and who would 
pay for them? 

Ms Curran: Quite a number of substantial points 
were made in that question and I might have to 

ask one of my officials to respond to some of 
them. On the question about providing support for 
landlords who are being intimidated, the first act 
would be to try to solve the problem. An approach 
would be made to the private landlord to see what 
could be done. Part 7 of the bill came about as the 
result of a sense that backstops, as the convener 
put it, are needed to make people respond to 
problems. People need to know what the 
consequences of their behaviour are and about 
the series of steps that can be taken to deal with 
the problem. 

There could be tenants who will not pay their 
rent and who will try unduly and inappropriately to 
blame the landlord for neglecting to solve the 
problem of antisocial behaviour when the problem 
relates to them. The incentive in the scheme 
encourages proactive management of the issue, 
as that is more likely to resolve the issue.  

In any event, some—but not all—people who 
are engaged in antisocial behaviour might rely on 
state support to provide rent to their landlord. I 
think that the generally held view is that it is 
inappropriate for people to claim the resources of 
the state at the same time as they neglect their 
basic duties as a landlord. We need to get that 
balance right. We are saying that it is not 
appropriate for people to keep collecting housing 
benefit or rent when they are not managing their 
properties properly. If that is a challenge to some 
people who have difficulties with that, we have to 
question their ability to be a landlord—I am sure 
that I have heard you say that. I am certain that we 
have to encourage landlords to seek wider help in 
the resolution of the issue. We need to be 
prepared to take action if a landlord will not work 
with a local authority to resolve an issue. 

Under the management control order provisions, 
in the circumstances described the local authority 
would be required to step in. Local authorities can 
deduct costs and regulations will provide for 
redress where costs exceed rent. 

12:00 
Cathie Craigie: I am not asking the minister to 

give us all the detail today, but perhaps she can 
clarify the matter in writing after the meeting. 
Where does the money go in the meantime? Who 
holds it? Who would the local authority claim the 
money back from? 

Ms Curran: I will write to the convener about 
that. 

Cathie Craigie: Part 8 of the bill gives local 
authorities the power to designate an area where 
private landlords will be required to register. There 
have been mixed messages on that from people 
who have given evidence to the committee. Some 
feel that designating an area would be negative 

 

775



645  3 FEBRUARY 2004  646 

and might move the problem elsewhere. They feel 
that it is not appropriate to deal with the private 
sector in the bill. Other people have said that a 
registration scheme should be compulsory across 
the board. Some of my constituents have said that 
part 8 does not go far enough and that all private 
landlords should be licensed and every property in 
the private rented sector should be registered with 
the local authority. They tell me that criminal 
activities are going on in some of the properties 
and there is a suspicion that some private 
landlords are using money that they have gained 
through criminal acts to buy property and affect 
the value of the property in their close or their 
street. Is the Executive intent on sticking with what 
is in the bill or has it been listening to the evidence 
that we have been taking and opinions that have 
come not just from my constituency but from other 
constituencies that are having the same problems 
with the private sector? 

Ms Curran: I dare not say that I have not been 
listening; you would not let me off with that. We 
have to consider in which bill to include the 
provisions. Members will know that the housing 
improvement task force has reported. We have 
proposed a bill on private housing and people are 
aware of all the different dimensions of that. There 
was a judgment call as to whether to include in 
this bill the measures that are in part 8. 
Registration areas could be linked to issues to do 
with the standard of properties, repairs and the 
wider responsibilities of landlords, which are 
serious issues. If we had not included the 
provisions in this bill, you might have. People 
would want to see the provisions in the bill, 
because they see a strong connection between 
antisocial behaviour and private landlords. One of 
the most striking aspects of the consultation was 
how often the issue of private landlords came up 
at meetings that I attended. I was genuinely 
surprised by that. If we had not attempted to make 
a move on the situation, people would have felt let 
down by us. We had to take immediate action, 
because some people are having real difficulties. 

However, what we do in the bill has to be 
consistent with the forthcoming housing bill and 
we will make every effort to ensure that it is. We 
could do a lot of things to improve the operation of 
the registration scheme to try to minimise some of 
the difficulties you have with it and some of the 
unintended outcomes that there might be, such as 
shifting the problem. We need to have a workable 
scheme and if people were to make alternative 
proposals, we would need to ensure that they 
would work. There are good private landlords and 
the landlords who do not manage antisocial 
behaviour are in the minority. We have to tackle 
that minority, but we also have to strike a balance. 
I am sure that the committee will come back with 
views on that. Of course, if the committee said that 

there is something that the Executive has to 
consider, we would reserve the right to disagree, 
but if we thought that there were alternative 
schemes to tackle antisocial behaviour more 
effectively that were in keeping with our general 
approach in dealing with the private housing 
sector, we would give them proper and serious 
attention. 

Cathie Craigie: I accept what you are saying. I 
agree that the majority of private landlords are 
good and have proper management processes, 
and they would probably agree that the minority—
the rogues—are getting private landlords a bad 
name. Are you still convinced that the bill is the 
right place to deal with antisocial behaviour in the 
private sector but not conditions in the private 
sector, which will be addressed in the private 
housing bill? 

Ms Curran: Yes. We remain of the view that it 
was appropriate to introduce sections to deal with 
antisocial behaviour in the private landlord sector. 
For good reasons, some people thought that we 
should take a wrapped-up, consistent approach 
and wait until the private housing bill before 
addressing that issue, but that would have taken 
too long. Our approach is consistent. The bill is a 
rounded bill that deals with antisocial behaviour, 
and we need to take action against landlords, 
although I recognise that people have criticised 
the relevant sections and wish to discuss them 
further. 

Cathie Craigie: Unlike you, I have not had the 
benefit of consulting the whole of Scotland, but do 
you agree with the message that I have received 
from my constituency, which is that unless the bill 
deals with the private sector, it will be difficult to 
deal with antisocial behaviour in some areas, 
because the antisocial behaviour coming from the 
private sector is such a significant part of the 
problems faced by communities? 

Ms Curran: We thought about it, and our final 
view was that if we had not taken action in the bill, 
it would have been an opportunity lost. That does 
not prevent us from taking action later. We will 
need to ensure that there is consistency between 
this bill and the forthcoming private housing bill, if 
they pass through Parliament unscathed. 
However, the action that is required will depend on 
the outcome of our discussions and on the 
outcome of stages 2 and 3. We are prohibited 
from moving outwith definitions of antisocial 
behaviour and into more housing-related matters. 
We seek to keep that division. However, we see 
the bill as an important part of our policy to tackle 
antisocial behaviour. 

The Convener: We should not allow Cathie 
Craigie to underplay the work of the committee, 
because the whole committee went out throughout 
Scotland. We may not have gone everywhere 
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individually, but we got the same flavour of a lot of 
the issues. 

Elaine Smith: I wanted to explore some of the 
issues to do with parenting orders and electronic 
monitoring, but I understand that we do not have 
time to go into them, so the committee will take up 
those issues with the minister in writing. 

Minister, I am still unclear about your 
interpretation of antisocial behaviour. I asked the 
police in particular about that issue. The bill is 
wide ranging, because it addresses private 
landlord issues, litter, fly tipping and spray paint, 
but it also addresses what you refer to as serious 
antisocial behaviour, although that is not to say 
that those other things are not serious. I will put to 
you what I said to the police a fortnight ago, and 
see what your response is. 

If a large group of people—I think that I said 
150—were running down a street, setting cars 
alight and breaking windows, I would view that as 
riotous behaviour, rather than antisocial behaviour. 
The police said: 

“Section 110(1)(a) describes antisocial behaviour as 
acting 

‘in a manner that causes or is likely to cause alarm or 
distress’. 

It is behaviour that causes alarm or distress but does not 
amount to assault or damage, because someone who 
commits assault or who does damage would be dealt with 
for assault or damage, as that would be the more serious 
offence.”—[Official Report, Communities Committee, 21 
January 2004; c 509-510.] 

What are we talking about here? What is antisocial 
behaviour? What is criminal? Where do the two 
come together? 

Ms Curran: I do not doubt that there is an 
interface with violent behaviour, which the law 
categorises in various ways. You and I have 
legislated to tackle domestic abuse, which people 
used to say was not really violent or important, 
because it happened in a domestic dwelling. That 
was neglected before, and we redefined it and the 
interface with definitions of violence. There is an 
interface between antisocial behaviour and various 
other acts, just as there was with domestic abuse. 
Something that could start as antisocial behaviour 
could end up as a serious violent assault.  

I am saying that the definition that I read out 
earlier, which relates to the causing of alarm and 
distress, is the one that we are holding to. I 
understand the points that Patrick Harvie made; 
there is an element of subjectivity. My definition of 
alarm and distress may not be the same as your 
definition, because it involves an element of 
personal response.  

Elaine Smith: I am sorry to interrupt, but part of 
the problem might be the fact that, in a different 
part of the bill—part 8—the definition refers to the 
causing of 

“alarm, distress, nuisance or annoyance”, 

which I think causes confusion. If there were a 
curtain twitcher—as you put it—who did not 
happen to like youngsters gathering at a street 
corner on their bikes, because they felt that the 
youngsters were looking in their windows, would 
that nuisance be covered? There are issues here. 

Ms Curran: I think that we can answer those 
concerns. It is spelled out that the change in the 
definition in parts 7 and 8 relates specifically to 
housing. That will ensure consistency with the 
Housing (Scotland) Act 2001, in the discussions 
on the passage of which I think that you played a 
part. We wanted to ensure that the bill covered the 
necessary range of issues on housing 
responsibilities.  

It is proper that we have stuck with the definition 
that works for the police, the local authorities and 
the Law Society of Scotland. They have all found 
the definition workable and flexible; it has worked 
in law and in practice, so I think that we will find it 
workable. It is also consistent with the legal 
framework within which we are operating. That 
does not mean to say that there are no operational 
matters to which the police need to give attention 
when they decide that one charge takes priority 
over another. Such matters are for the police; that 
is the current situation—the legal system works 
that way. When people are engaged in illegal 
activity, they are sometimes engaged in different 
illegal activities at the same time and the police 
make a judgment about how to pursue matters. 

Given that the police, the Law Society and the 
local authorities are satisfied with what we 
propose, I think that it represents a satisfactory 
basis for proceeding with the bill’s legal 
framework. All the other support services can 
respond to that in a variety of ways. 

Elaine Smith: It could be illegal for someone to 
reverse their car out of their drive, but you will be 
leaving the judgment about whether to prosecute 
for that entirely up to the police’s judgement. 

Ms Curran: That goes to the heart of what I 
have been trying to say to the committee. There is 
now a legal definition of antisocial behaviour and 
there is a commonsense understanding of 
antisocial behaviour. It is critical that, in this 
Parliament, we do not trivialise what people 
experience antisocial behaviour to be. I have 
never heard of a car being backed out of a road 
being described as antisocial behaviour. 

Elaine Smith: I am not doing that. 

Ms Curran: With all due respect, I do not think 
that there is a police officer in Scotland who would 
interpret that as antisocial behaviour and I do not 
think that the bill’s provisions would allow them to 
do that. 
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Elaine Smith: I am saying that that could be an 
illegal activity, not an antisocial activity. However, 
it would be for the police to make a judgment on 
whether they intended to lift someone for doing 
that. I want to make it clear that I would not 
trivialise antisocial behaviour. 

The Convener: The test is whether activities 
that were dismissed in the past are now taken 
seriously. The minister gave the excellent example 
of domestic abuse. 

Ms Curran: I will return to the points that I made 
earlier. It would be nice if we could invent a 
simplistic definition that summed up the human 
experience of antisocial behaviour as it is 
perpetrated, but such a simplistic approach would 
probably not do justice to that experience, so it is 
better to try to encapsulate what the experience 
means.  

As I tried to explain, the experience of antisocial 
behaviour does not just relate to a one-off event; it 
is about the persistent and cumulative experience 
of such events. When interim ASBOs were 
introduced, people said that they were 
inappropriate, that they would be used improperly 
and that we would categorise the wrong activities 
as antisocial behaviour. We are now criticised 
because not enough activities are categorised as 
antisocial behaviour and because ASBOs are not 
used appropriately. There is a form of human 
activity that can be categorised as antisocial 
behaviour, but we cannot be absolute in defining 
where it starts and where it stops; the same is true 
with all sorts of criminal activity, especially when 
mitigating circumstances are taken into account. 
That is why we have a highly complex legal 
system in which there are so many lawyers who 
get paid such a lot of money; we need assistance 
to help to ensure that we understand it and to 
ensure that people’s rights are properly protected 
in it. In the past, antisocial behaviour has been 
improperly excluded from the justice system—in 
the broadest sense. This is one dimension of that. 

One member of the committee has asked me to 
be clear about the operational freedom of the 
police. I hope that I have reassured members that 
the police will have the operational freedom to 
ensure that they can ascertain the appropriate 
processes that should take place and the 
appropriate legal sanctions that should apply. 
There are enough caveats about police operations 
to reassure people that the gathering of evidence 
of antisocial behaviour would not be about curtain 
twitching. 

12:15 
The Convener: I think that we have come to the 

end of the session. I thank the minister and her 
officials for coming and I appreciate the co-

operation of members in keeping the minister here 
for only 15 minutes longer than expected. The 
session has usefully provided responses to some 
of the issues that have been highlighted in relation 
to the bill.  

We will write to the minister about the 
outstanding issues and we look forward to 
receiving her response. Elaine Smith was right to 
say that those issues are too substantial for us to 
have a stab at raising now, only to get half a 
response. 

We move on quickly to agenda item 2. We have 
been asked to decide whether to discuss an 
issues paper on the bill in private at our next 
meeting and whether to discuss our draft stage 1 
report on the bill in private at future meetings. The 
idea is that at next week’s meeting we will flag up 
the key issues that we will wrestle with in our 
report and that we will discuss the report itself in 
private at subsequent meetings. 

I want to highlight to members that there is a 
strong possibility that additional meetings might be 
required in the two weeks after the February 
recess. I am sure that everyone on the committee 
shares my sense of responsibility for getting the 
report right. I have been frustrated that we have 
had to close down discussions or questioning in 
open session. It is important that members have 
enough time to interrogate the report so that it can 
show areas where we have reached consensus 
and be clear about what we disagree on. I hope 
members will take that into account. 

Do we agree to discuss in private the issues 
paper at our next meeting and the draft stage 1 
report at future meetings, to ensure that we give 
ourselves enough space to do that properly? 

Members indicated agreement. 

Meeting closed at 12:18. 
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SUPPLEMENTARY WRITTEN EVIDENCE FROM MINISTER FOR COMMUNITIES 

Thank you for your letter of 3 February seeking a written response to a number of points that you 
did not have time to raise on Tuesday.  I would like to take this opportunity to thank you and the 
Committee for the courtesy shown me during what was, I think, a constructive discussion; and, 
more importantly, the very thorough way that you have gone about gathering evidence on this 
important Bill. 
 
Closure of Premises 

Closure orders will apply to all types of property.  If we were to exclude residential premises that 
would be an open invitation to people involved in, for example, drug trafficking to move their 
operations into residential premises to avoid the risk of closure.  It could also result in vulnerable 
people being targeted and pressured to allow their homes to be used as a base for illegal and 
antisocial activities. 
 
The Executive is very clear that a closure notice is a last resort: the police will only use it in serious 
situations, and after consultation with the local authority.  If eviction proceedings would be 
appropriate, we would expect the local authority to take that action, to encourage an RSL landlord 
to do so, or to consider making an antisocial behaviour notice under Part 7 of the Bill depending on 
the tenure.  However, in some cases the police may consider that quick and firm action in the form 
of closure would be more effective and give the local community a breathing space while other, 
longer-term means of tackling the underlying problem are pursued. 
 
If an occupied residential property is closed then the occupants can apply to the local authority as 
homeless.  We are currently examining the detailed technical links between the short-term nature 
of a closure and the occupants’ rights under homelessness legislation, to make sure that the 
policies work in a complementary way.   
 
Potential homelessness is one of the factors that the police would take into account through their 
consultation with the local authority.  The police are used to taking account of the welfare 
implications of their actions, for example in child protection orders.  The police and the local 
authority may anyway need to take action to protect any children living in the property, since a 
situation that leads the police to consider closure is also likely to be a harmful environment for 
children.  
 
Parenting Orders 

The Executive strongly believes that the vast majority of parents are good parents who have their 
children’s best interests at heart at all times, and agrees with the evidence you have received that 
most parents who do experience problems gladly take up voluntary support offered to them.  Let 
me make it very clear that Parenting Orders are not targeted at these parents.  They are targeted 
at the small number of parents who persistently fail their children and refuse to engage with support 
to improve their parenting.  In such situations, the children of the family suffer and, short of taking 
the children into care, the authorities are powerless to intervene.  That is the gap in the legal 
framework that Parenting Orders are designed to fill.  A Parenting Order is emphatically not 
intended to punish the parent.  It is intended to ensure they take up support to improve their 
parenting and that they address their responsibilities as parents.  Only where an order is breached 
will punishment be considered.  We hope that will be the exception rather than the rule – evidence 
from England is very encouraging in this respect - but it is clear that without this element of 
compulsion the children of such parents will remain in the invidious position they are in at present.  
You will also be aware that the Bill makes clear in section 83 that in considering the punishment for 
breach of a parenting order, a court must take into account the welfare of all the children of the 
family concerned.  The sanction would normally be a fine. 
 
Electronic monitoring 

The Committee will know that the Bill provides for electronic monitoring for under 16s both through 
the court (Restriction of Liberty Orders) and through the hearings system.  The comments below 
are primarily in respect of monitoring through the hearings system. 
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The appropriateness of electronic monitoring for those who do not offend 

Our proposals will allow the option of electronic monitoring where the children's panel finds that this 
is in the best interests of the young person.  There are cases where a young person's behaviour 
places him or her at risk, for example absconding at night from their home or residential 
accommodation. If, following a thorough assessment, a panel considers that electronic monitoring 
would help reduce this risk it will be a helpful addition to the range of disposals available to them. 
 
Electronic monitoring will not be a disposal in itself.  It will not be a stand-alone measure.  It will be 
one element of an intensive package of support to provide up to 24 hours a day care for our most 
difficult and needy young people.  We will set out the service requirements for this support in 
regulations and supporting guidance. 
 
The appropriateness of this measure for the most persistent offenders who may not have 
[such a] background and that for some, home is not necessarily the safest place to be. 

I agree that if the home environment is not suitable, then electronic monitoring would be 
inappropriate.  Our regulations and supporting guidance will set out the requirement for a thorough 
assessment before recommending the option of electronic monitoring to a children's panel.  The 
suitability of the home environment will be an important factor in this assessment and the panel's 
consideration. 
 
RLOs will only be used after a detailed assessment of the child's suitability, understanding and 
home background  
 
Clarification on the proposal as an alternative to secure accommodation, particularly with 
regard to the circumstances when the measure may be used. 

We think that electronic monitoring will fill a gap in the current range of disposals available to the 
panel.  It will enable children's panels to allow young people to remain in the community but to 
restrict their liberty at times when they cause most trouble to the community or place themselves at 
serious risk - principally at night.  Many such young people may currently be considered for a 
secure place because they cannot be kept safely in the community - electronic monitoring may be 
a suitable alternative in such cases.  Another circumstance may be when a young person is 
considered suitable to leave secure accommodation.  The aftercare plan for such young people 
may include electronic monitoring as a means of managing their reintegration by helping the young 
person stay out of trouble until they are fully settled back safely into their community. 
 
Why has no lower age limit been set in the Bill, as is the case with ASBOs 

We will reflect on this point for both RLOs and electronic monitoring through the hearings system.  
We are for example currently discussing the practical issues that will arise from the introduction of 
electronic monitoring through the hearings system with a multi-disciplinary group of external 
agencies. This is one of a number of issues that will be raised with them.  We will balance 
consideration of an age limit against our concern not to fetter the discretion of the hearings system. 
Regulations and guidance will underpin the introduction of electronic monitoring through the 
hearings system.  The key issue will be whether this is a suitable disposal for an individual young 
person and whether it will be effective in stopping their offending or dangerous behaviour.  
 
Is the Executive prepared to await findings of recent research or to introduce the proposals 
in a pilot scheme. 

The Executive will review the findings of the research of the English and Welsh Intensive 
Supervision and Surveillance Programme (ISSP) with interest.  However, it is important to 
underline the fact that the Scottish youth justice system is completely different and we therefore 
need to develop our own model for the provision of intensive services, together with electronic 
monitoring.  We are developing detailed proposals for the introduction of electronic monitoring in 
Scotland, within the hearings system and we will be pleased to provide these to the Committee in 
due course. 
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Does the Executive have any concerns that electronic monitoring may become badges of 
honour. 

In fact, the research finds that many young people were grateful for an excuse not to go out at night 
with their friends and get into situations that could lead to danger or trouble.  In Scotland, electronic 
monitoring will be one element of an intensive support package so young people who are 
electronically monitored will not simply get a "tag", that can be boasted about to their friends.  The 
support package will be intensive and demonstrate to the young person and their friends that their 
behaviour has consequences.  The key point is the effectiveness of the package in addressing 
young people’s behaviour, not concerns about possible perceptions. 
 
I hope this is helpful in addressing the points Committee intended to raise.  If I can provide any 
further information, please let me know. 
 
Margaret Curran MSP 
Minister for Communities 
6 February 2004 
 

FURTHER SUPPLEMENTARY WRITTEN EVIDENCE FROM MINISTER FOR COMMUNITIES 

Thank you for your letter of 12 February following up my appearance before the Committee about 
the Antisocial Behaviour etc. (Scotland) Bill the previous day.  I hope that the following response to 
the issues you raised is helpful. 
 
Management Control Orders 
 
Action under Part 7 of the Bill is targeted at landlords who do not tackle antisocial behaviour 
effectively in the properties that they let.  Ideally, action by a local authority will change the 
landlord’s approach to meet at least basic standards of good management.  However, if the 
landlord does not respond constructively, or if he is simply not capable of handling a situation which 
is out of his control, the local authority may conclude that it has to step into the role of landlord 
itself.  It would then seek a management control order.  
 
We expect that management control orders will be used in relatively few cases, and only after 
careful consideration by the local authority.  If it is to take over the landlord’s role, it must, as I 
indicated at the committee hearing, act as a good landlord:  this means dealing with repair and 
maintenance, as well as taking firm action on antisocial behaviour.  The local authority will 
therefore have to weigh the consequences of taking on those obligations as one of the factors in 
the decision on whether to seek a management control order.   
 
The management control order is a relatively short-term measure designed to turn round a critical 
situation.  We would not normally expect the local authority to carry out long-term improvements 
but clearly there could be cases where there was a need to carry out substantial works because 
they were both essential and urgent.  The power in schedule 3 of the Bill to make regulations on 
the expenditure that local authorities can incur under a management control order will allow us to 
make clear the balance to be struck between different situations and types of work.  We will consult 
local authorities to make sure that the balance is right and realistic. 
 
If the cost of works carried out while a management control order is in force exceeds the net 
income from rents, then the local authority will need to pursue the landlord for the balance.  Normal 
processes for debt recovery would apply: but in addition, we are attracted by the option of making a 
charging order over the property in the same way that applies if a local authority carries out works 
specified in a repair notice under section 108 of the Housing (Scotland) Act 1987.  We will consult 
local authorities on the merits of this and other approaches to recovering costs before making 
regulations under schedule 3 of the Bill. 
 
Financial Memorandum 
 
Turning to the Financial Memorandum to the Bill and the report of the Finance Committee I can 
assure you that we are investing substantial resources to support our strategy for tackling antisocial 
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behaviour.  £95 million of new resources will be invested in the financial years 2004/5 and 2005/6.  
My officials provided the Finance Committee with a breakdown of that new investment by letter on 
28 January 2004.  I attach the relevant excerpt for ease of reference.  You will see that we are 
making a significant commitment of new resources.   
 
While financial support is of course important, I remain of the strong view that money alone will not 
solve the problem of antisocial behaviour in our communities.  Nevertheless, I am confident that the 
resources we have already devoted will be sufficient for the next two financial years.   , I am sure 
you will appreciate that no Ministers or officials can specify budget provisions beyond the latest 
spending review horizon but that does not mean that there is “uncertainty surrounding the long 
term funding” for any of our policies. It just means that the numbers have not yet been decided.  
However, I can reassure you that, as with all the commitments made in the Partnership Agreement, 
our commitment to tackling antisocial behaviour will continue for as long as is needed.  Of course, it 
is worth emphasising that if we are successful in dealing more effectively with antisocial behaviour 
– as I believe we will be -  we should generate over time a significant net saving both for the public 
purse and for Scottish society more widely. 
 
The Finance Committee also raised an issue about the costs and savings in relation to the 
introduction of fixed penalty notices (FPNs) in Part 11 of the Bill.  I must say I am surprised by the 
Committee’s concern in this respect.  Although there will be limited start-up costs, FPNs should 
free up time in the police, the courts and in our prosecution service.  Indeed, that is one of our aims 
in introducing them.  Evidence from the pilots of FPNs in England and Wales bears this out.  As my 
officials explained to the Finance Committee, West Midlands Police calculated that every FPN 
issued saved at least 2 hours in their preparation of case papers resulting in a saving of police 
officers time for the force of £170,000 per year.  They also explained that Sir David O’Dowd’s 
Policing Bureaucracy Task Force estimated that it takes a police officer 30 minutes to complete a 
FPN compared with 184 minutes to prepare a full evidential report.  On that basis, every time a 
FPN is issued in England and Wales 154 minutes of police time is saved that can be devoted to 
other police work.  Moreover, that figure does not include any consequent savings for the court 
system, prosecution and potentially legal aid occasioned because a FPN has been issued and 
therefore no prosecution brought.  In that light, you might be interested to note that the Home 
Office estimate that the criminal justice system saves £100 for every FPN that is issued. 
 
I am confident that FPNs in Scotland will be a similar success.  However, taking into account the 
difference in legal systems north and south of the border, we have agreed to pilot FPNs in 
Scotland.  I can assure the Committee that the police, Crown Office and other interests will be 
involved in the design of that pilot and that it will be properly evaluated.  The Committee may also 
be interested to know that ACPOS and the other police associations support the introduction of 
FPNs in Scotland.   
 
Please do not hesitate to let me know if I can be of any further help to the Committee in preparing 
your report on the bill. 
 
Margaret Curran MSP 
Minister for Communities 
18 February 2004 
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ANNEX E: OTHER WRITTEN EVIDENCE 
 
WRITTEN EVIDENCE FROM THE ASSOCIATION OF SCOTTISH POLICE SUPERINTENDENTS 

Introduction 

Many of the proposals in support of this intention are sensible, proportionate and would facilitate 
the work of officers working in Scotland’s communities.  However, we urge a note of caution in 
relation to the direction of policy and language used in some sections of the Bill as forces have 
striven for a number of years to make a positive impact on the fear of crime and to engage with 
communities and young people in a positive way.  
 
Part 1 Antisocial Behaviour Strategies 

Preparation of Antisocial Behaviour Strategies 
ASPS’ welcomes the commitment to the strategic approach contained within the Bill and is 
committed to involvement at both the strategic and local/neighbourhood level. 
 
Professional Witnesses 
The Association would welcome some form of standardisation of local authority practice in relation 
to the use of ‘professional witnesses’ in relation to antisocial behaviour.  The model of Community 
Planning Partnership working will assist this and in the absence of dedicated antisocial behaviour 
teams at this time, there is undoubtedly scope to utilise environmental wardens, community 
concierges etc. 
 
Dedicated Antisocial Behaviour Teams 
There is no doubt that the ideal situation would be dedicated anti-social behaviour teams in every 
local authority neighbourhood or identifiable community, that could gather and assess evidence 
and take a case through to its conclusion.  ASPS agree that appropriate participation in this 
neighbourhood approach can improve community safety and security. 
 
Preparation of Antisocial Behaviour Strategies  
This will require strong co-ordination and committed partners.  In the past police officers have 
played key roles in such approaches but have often been left with little support due to requirements 
for management agreement for all decisions.  It is crucial that the right players are involved to 
ensure efficient and effective responses. 
 
Information Exchange 
This is an area where difficulties often arise.  ‘Professional’ confidentiality is one area which 
requires to be applied in a sensible manner and where protection of one individual is at the 
expense of a vulnerable child or adult this require clarity is required in relation to appropriate 
priorities which need to be jointly agreed. 
 
Need also to be taken with regard to the criminal law and issues such as provision of information 
which may cause a case to fall if provided at the wrong time to the wrong individual. 
 
Part 2  Antisocial Behaviour Orders 

Power to impose an ASBO on conviction for a criminal offence where there is evidence of 
persistent anti social behaviour 
 
These appear to be practical proposals which should speed up and streamline the system whereby 
criminals causing problems within communities will be able to be dealt with swiftly and effectively. 
 
The practical aspects of the imposition of these ‘Orders’ on the individuals concerned is an area 
which will require local authorities to work in clear partnerships and be prepared to use their 
powers to progress  ‘Antisocial Behaviour Orders’ on those concerned.  
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Part 3  Dispersal of Groups 

Powers of police to tackle disorderly behaviour amongst groups  
 
The Association firmly believes that current powers under common law and statute are sufficient to 
deal with group disorder.  
 
Every Scottish force has striven over the years to engage with young people and develop 
constructive relationships. Indeed this was the subject of a nationwide Safer Scotland campaign in 
2002.  
 
Throughout the country forces are working with other agencies and partners through a problem 
solving approach to find sustainable solutions which do not alienate young people. Those young 
people who do offend are dealt with appropriately through current legislation.  
 
Our members have no knowledge of any instance where an officer has not been able to deal 
effectively with a group disorder situation under current legislation. Any changes to the status quo 
in this area would undoubtedly create negative publicity and alienation of young people with no 
positive benefits whatsoever. 
 
The proposal that Superintendents should designate areas  from which groups should be excluded, 
may lead to conflict with particular members of communities who feel that their views are of a 
higher order than a group of young people who are not causing trouble but are perceived to be a 
problem. 
 
Part 4  Closure of Premises 

Whilst there is merit in the proposal to grant powers under statute to seek the closure of premises 
which are the centre of illegal activity, the Association does not believe that these powers should 
be conferred on the police.  
  
We believe it would be more appropriate for the powers to be conferred upon the local authority 
with the police thereafter acting upon the direction of the court to ensure closure is enforced and 
public order is maintained in the process.  
 
Powers should extend to non-residential and residential premises to avoid displacement of the 
problem.   
 
In terms of limits on the proposed powers, the Association believes it would be for the courts to 
determine whether in all the circumstances the applicant local authority had shown sufficient cause 
to merit the closure of premises. 
 
Part 11 Fixed Penalties 

The offences covered within this section are all fairly minor, summary cases, however, is it likely 
that there may be scope to broaden this, following initial trials? 
 
The issue of civil recovery of unpaid fines does not appear to be clearly addressed within the Bill 
and we would suggest that it be stipulated at p55/56, Section 98 /6(5) and (6). 
 
Part 13 Disclosure and sharing of information 

Disclosure 
There are matters which will require to be addressed as progress is made.  Some disclosure of 
information matters have already been raised in relation to sharing of information in the Child 
Protection arena and cognisance must be taken of the legal process in this matter.   
 
Disclosure of information to victims and/or offenders must be aligned to the due legal process to 
ensure that cases are not lost by hasty disclosure or in circumstances where witnesses or victims 
may be put at risk.  
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In Conclusion 

We believe that the success of any attempt to address anti-social behaviour will be dependent 
upon an overarching agenda, which effectively addresses the causes of such behaviour as well as 
the symptoms and the treatment. 
 
Whilst many of the proposals in the Bill will undoubtedly expedite this process, others would, in our 
view, be less than helpful.  Through involvement in the discussion forum we would hope to move 
this process forward in a practical and effective manner. 
 
Our members look forward to participating in the delivery of this agenda at a local level through the 
Community Planning process.  
 
Association of Scottish Police Superintendents 
13 February 2004 
 

WRITTEN EVIDENCE FROM CHILDREN 1ST 

About Children 1ST 

For over 100 years CHILDREN 1ST, The Royal Scottish Society for Prevention of Cruelty to 
Children, has been working to give every child in Scotland a safe and secure childhood.  We 
support families under stress, protect children from harm and neglect, help them recover from 
abuse and promote children's rights and interests.  We provide 30 services in 17 local authorities 
as well as 3 national services including ParentLine Scotland which is the free, national telephone 
helpline for parents and carers.   A significant number of calls to the helpline relate to discipline and 
behaviour issues – 26%.  ParentLine’s service does, therefore, provide an invaluable resource to 
some of Scotland’s most vulnerable families.  
 
Throughout Scotland our staff and volunteers use their skills to help children overcome the 
difficulties in their lives and rebuild trust and confidence. For more information about how we work 
to keep children safe in Scotland, visit www.children1st.org.uk 
 
Context and Case Study 

CHILDREN 1St has already submitted written evidence to the pre-legislative inquiry organised by 
the Communities Committee.   This submission focuses on the need for early intervention and the 
need to build on strengths within families and work alongside to develop supports’ that offer 
solutions to their problems.   
 
Last year the Scottish Executive gave Children 1st a significant sum of money from the Youth Crime 
Prevention Fund for 4 Projects.  These Parenting and Family Support Projects focus on children 
aged 7 – 12 years of age and offer intensive work with parents on an individual or group basis and 
an individual programme for each child is behaviourally based.  We try to build on competence and 
facilitate change. Work begins with parents and teachers definitions of the problem.  Work is 
intensive and can take up to 15 hours a week for each child and family and continues over a period 
of 6 months.  It is helpful to illustrate this with a case referred to one of our projects: 
 
Frank (10) 3rd child in family of 6 – 4 boys and 2 girls ranging in ages from 4 – 16. He was referred 
at age 7 to the Reporter as outwith parental control. He has a long history of behaviour problems 
and his relationship with his mother is strained. All children live with their mother. Father left the 
home last year.  Frank maintains contact with his father.  The family live in very overcrowded and 
impoverished conditions, being one of the few families left in a street, which is being demolished.  
There are no identified concerns in relation to any of the other children. 
 
Frank has been excluded from school several times due to disruptive aggressive and 
unmanageable behaviour including wrecking the classroom to the extent that all the other children 
had to be removed. Relationships between mother and school are difficult. Mum is concerned 
about Frank and has sought resources for him over a long period of time. Frank moved to a school 
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for children with emotional and behaviour difficulties in August 2002.  This school also finds him 
difficult to manage.  
 
Main Points from Case Study with Universal Implications 
An “Anti Social Behaviour Order” or a “Parenting Order” in relation to Frank is only likely to 
reinforce feelings of inadequacy and incompetence in a parent who appears to be coping with 
another 5 children reasonably well.  
 
There are a number of extraneous issues and inter-linked factors affecting both parenting and this 
child’s behaviour, some of which would not be addressed in for example simply by offering a 
parenting programme.  Assessment of the situation and a flexible response is critical.   Matching of 
appropriate intervention to meet the needs of individual parents requires sensitive and skilled 
handling by the assessor.  
 
We would advocate that a child should not be dealt with in isolation by an ASBO particularly if they 
live within the family home - work with the parents should also be considered.   
 
We believe an understanding the meaning of the child’s behaviour and an assessment of the child 
in his environment is crucial.   We therefore believe that the Committee should investigate why the 
small number of parents will not participate. 
 
A child or young person could be acting out aggressively for all sorts of reasons.  If resources are 
available at an early stage for effective project work then the situation would not have deteriorated.  
Money for new legal measures would be better spent on resources to facilitate existing disposals 
available to the Children’s Hearing System. 
 
The Antisocial Behaviour etc. (Scotland) Bill 

CHILDREN 1St understands that the Bill is drafted to “make provision in connection with antisocial 
behaviour; to make provision about criminal justice; to make provision in relation to child welfare; 
and for connected purposes.” (Lines 1-3 of the Bill)   The key provisions of the Bill include: 
 

• Extension of Anti-Social Behaviour Orders (ASBOs) to under-16s; 
• Parenting Orders; 
• Electronic monitoring (tagging) of under-16s; 
• Targeted powers to disperse groups; 
• Enhanced noise nuisance powers; 
• Community Reparation Orders; 
• Fixed Penalties for anti-social behaviour; 
• Local authorities being held accountable for duty to implement supervision requirements 

and educate children excluded from school. 
 
Specific Comments 

CHILDREN 1ST perceives children indulging in ‘anti-social behaviour’, whether or not they are 
referred to our services, as children in need. 
 
Public services should intervene as early as possible with children identified as at high risk of 
developing behaviour and emotional problems.   
 
There is a need to understand the meaning of a child’s behaviour.  There must be a thorough 
assessment of each case to determine a specific map of intervention and support for each child 
and young person as well as the family. 
 
Understanding and being prepared to tackle multiple need, in children and families, is a key aspect 
of addressing antisocial behaviour in children!  There can be a wide gap between what is being 
delivered to children in need and what should be delivered. 
 
The circumstances of children, young people and their families can be improved to prevent 
offending.  We do not believe however that the measures contained in the Bill are the most 
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effective way of achieving a change in ‘offending’ behaviour nor are they in the best interests of 
children and young people.  Properly resourced, the Children’s Hearing system can deliver e.g. 
Parenting Orders could be a disposal for the Children’s Hearing rather than the Court. 
 
There is a need to deliver strategies and projects which are known to be effective. CHILDREN 1ST 
has received finance from the Scottish Executive to deliver projects which will address the types of 
problems which have prompted this Bill.  CHILDREN 1ST knows that the answers to such problems 
are complex and require an investment of time and expertise over a sustained period.  CHILDREN 
1ST firmly believes that such services should no longer be regarded as additional and special but 
rather core public services for those children and families in need.  The focus of the debate on the 
Bill should, therefore, be on effective strategies to tackle anti-social behaviour. 
 
What we know about the causes of Anti Social Behaviour 

Around 30 years of research has led to a consolidation of what is known about the causes of 
antisocial behaviour and youth offending.  Features include: 
 
(a) early social and family life such as harsh or inconsistent parenting;  
(b) individual predispositions such as hyperactivity and temperament; and  
(c) community and society level factors such as poverty and neighbourhood. 
 
Sometimes the factors are important as causes in their own right, but sometimes they are important 
only indirectly. For example poverty may make it more difficult for parents to parent effectively 
rather than be a direct cause.  We also know that these factors act together in a complex way.  The 
pattern includes both nature and nurture. 
 
Some children are more resilient than others and factors which may protect children include 
positive school experiences and having fewer delinquent peers.  The literature, which complements 
practical experience, also contains examples of ‘turning points’, which may interrupt the flow from 
risk factors to delinquency e.g. moving out of a neighbourhood.  Michael Rutter, the leading 
researcher in this field, has argued that it is not just individual factors that count but the process – 
the ways that things develop or the ‘knock-on’ effects.  He concludes that to increase resilience we 
need to work to reduce or interrupt negative chain reactions and increase positive chain reactions 
by opening up opportunities. 
 
Research and Practice 
CHILDREN 1ST knows from its work with children and families across Scotland, particularly in the 
age group 7 – 12 years, that: 
 
Children who are going to get into trouble can be identified at an early age such as at nursery and 
we must be prepared to intervene appropriately at that time. 
 
Child focussed programmes alone are not effective without family and school based interventions 
alongside. 
 
The behaviour of a child should be challenged as well as that of the parent. 
 
Programmes are most effective where child training programmes are combined with parent and 
teacher training programmes. 
 
What we know that works! 
Any interventions designed to address anti-social behaviour should be measured against a set of 
reasonable criteria: 
 
They are based on a clear theoretical model about how they are meant to change behaviour. 
 
Having a clear focus for all the activity involved in the programmes in terms of outcomes.  These 
should also be specific and measurable. 
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They need to last for a reasonable length of time.  Six months is usually necessary if they are to 
have a chance of making a difference. 
 
They must have reasonable, frequent contact with the young person. 
 
Programmes should focus on rewarding positive behaviour rather than meting out punishment. 
 
Some follow through in terms of maintenance is necessary. 
 
Interventions can include: 
 
Social skills and problem-solving skills training. 
 
Cognitive behavioural programmes through a process of challenging assumptions and making 
young people think about factual evidence so that they can understand the origins and likely 
outcomes of their behaviour. Use of role play, videotape, modelling. 
 
Parent training programmes.  These aim to teach parents specific child management skills to 
reinforce socially acceptable behaviour and to help parents discipline their children more 
effectively.  CHILDREN 1ST believes in the effectives of non-violent discipline. 
 
Using the above knowledge our work seeks to produce: 
 
Positive relationships between parents and children. 
 
Improve links between home and school. 
 
Develop a consistent approach between home and school. 
 
The content of our Programmes, delivered in the context of family support services, offer the 
following: 
 
Parent Focussed: 
 
Techniques in non-punitive child rearing. 
Discussions about emotional control 
How to establish rules and boundaries of acceptable family behaviour. 
Help parents understand what they can expect of their children. 
Teach parents to use clear communication and give clear, unambiguous instructions. 
Training in how to recognise and reinforce desired behaviour and deal with undesirable behaviour. 
Positive activities for parents and children to do together. 
Support parents in coping with life’s stresses 
Offer advice on how to support children at school 
Help in building positive relationships between parents and child’s school  
 
Child focussed programmes: 
 
Emotional skills: recognising strong feelings in self and others 
Age appropriate control of aggression and anger 
Social skills: following rules, joining in activities with peer group, resolving disagreements with 
peers 
 
Conclusion 

CHILDREN 1ST believes that everyone has the right to live in mutual peace and tolerance.  That 
applies to children, young people, adults and elderly people.  In particular we recognise the 
principles and the details of the European Convention on Human Rights (ECHR) and the UN 
Convention on the Rights of the Child (UNCRC) e.g. the common theme of respecting the inherent 
dignity of people of all ages.  In our experience of working with children and families, treating 
people with dignity and respect yields positive results which are sustainable.   
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CHILDREN 1ST believes that individuals and families have the right to respect for their private and 
family life, their home and correspondence (Article 8 ECHR) so they should not be disturbed by 
riotous behaviour at 11pm.  However children too have the right to be protected from all forms of 
violence, to be kept safe from harm and given proper care by those who look after them (Article 19 
UNCRC) and that includes not being on the streets at 11pm at night!   Yes children must have 
boundaries but those boundaries do not need to be harsh to be effective. 
 
CHILDREN 1ST is very aware that children and young people are more harmed against than 
offenders.  CHILDREN 1ST is also very conscious that many children and young people face 
problems which are complex and require a range of responses from different public sector 
agencies.  Debate on the general principles of the Antisocial Behaviour etc. (Scotland) Bill should 
reflect the need to deliver services which will be effective for the everyday lives of children and 
families across Scotland. 
 
Margaret McKay 
Chief Executive 
Children 1st 
30th January 2004 
 

WRITTEN EVIDENCE FROM CLACKMANNANSHIRE COUNCIL 

Like all other local authorities, Clackmannanshire Council is committed to tackling antisocial 
behaviour within our communities and would welcome legislative measures which recognise and 
help local authorities to address this complex social issue. Unfortunately the  Bill falls somewhat 
short of this and the provisions  fail to address the reasons why a small number of people engage 
in this type of conduct. Whilst not wishing to minimise  the distress which antisocial behaviour can 
cause to individuals, by concentrating on punitive measures  we are unconvinced that the 
legislation will achieve the original aim of the Scottish Executive. In particular we would wish to 
make the following comments: 
 
Part 2 : Antisocial Behaviour Orders 

S4(1)  Registered Social Landlords should not have the power to apply for antisocial behaviour 
orders in respect of children who are under the age of 16 years or 18 years in the case of young 
people who are “ looked after” by the Local Authority in terms of the Children (Scotland) Act 
1995.Whereas local authority housing services are bound by corporate responsibilities, Registered 
Social Landlords have no obligation towards the child or the family other that the provision of 
accommodation. 
 
S4(2)(a)  Lowering age limit to 12 years :No attempt has been made by the Executive to address 
and tackle the causes of antisocial behaviour. No evidence has been produced to show that simply 
lowering the age limit  of persons upon whom an Antisocial Behaviour Order can be imposed will 
alleviate the problem. By introducing these orders in respect of children and referring such matters 
to the sheriff court, we are cutting across and undermining the existing Children’s Hearing System. 
Whilst the lower age limit has been introduced in England And Wales, it must be recognised that in 
Scotland we have a completely different system for dealing with juveniles, a system which is based 
on support and protection, not punitive measures. 
 
The Executive envisage that ASBOs and the other proposed measures will require intensive 
programmes of assessment, support and supervision yet are offering no additional resources to 
meet those demands. With a national shortage of suitable qualified social workers and no financial 
resources being made available, local authorities will be unable to implement the proposed 
measures effectively, if at all. 
 
S4(2) Statutory test : In relation to an application for an ASBO in respect of  children, the usual 
welfare test in is noticeably absent. Do the local authority have to be satisfied that the order will be 
in the best interests of the child? A  fundamental principle of the  Children (S) Act 1995 is that the 
welfare of the child should be the paramount consideration when his or her needs are being 
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considered by the local authority, courts and Children’s Hearing. Is  it the intention of this legislation 
to undermine that fundamental principle. 
 
S4(8) : obligation to consult with Chief Constable and Principal Reporter. Do they have a power of 
veto?  
 
S 9 : Breach of orders : The sanction for a breach of an  antisocial behaviour order in respect of 
children is stated as being a fine. This as a sanction is clearly inappropriate as it is highly unlikely 
that the child will have a recognised source. If a fine remains unpaid is the child then to be subject 
to the usual fine default procedures? It has been suggested that where a child breaches an ASBO 
the sanction will be referral to the children’s Hearing. This is not stated in the draft bill. If the 
intention is to resort to the Children’s Hearing system in the event of a breach, it begs the question 
why bring children within the scope of the sheriff court procedures in the first instance? 
Furthermore, if the matter comes within the scope of the Children’s hearing system, then the 
welfare principle would surely come into play and how will this be reconciled with potentially 
conflicting proceedings in the first instance? 
 
S 11 : Sheriff’s power to refer case to children’s hearing : S11(1) allows the Sheriff, having made 
an antisocial behaviour order, to refer the matter to the Principal Reporter. In effect children will 
receive a double sanction. If we do not do this with adults who engage in antisocial behaviour, what 
is the justification for prejudicing children in this way? 
 
Part 3 : Dispersal of groups 

S16 gives the police powers to disperse groups. This provision is unnecessary as the police 
already have adequate powers in terms of the common law offence of breach of the peace and the 
provisions of the Civic Government (S) Act 1982 in relation to obstruction. 
 
Part 4 : Closure of premises 

The provision does not distinguish between residential and non- residential premises. At the 
consultation stage the impression was that the premises would be non residential and many 
consultees  responded on that basis. The position requires to be clarified.  
 
Part 7 : Housing : Antisocial behaviour notices 

S 56 : Failure to comply : order  as to rental income. This provides that the Sheriff may make an 
order  that no rent or other consideration shall be payable to the landlord who is in breach of the 
Antisocial  Behaviour Notice. Whilst  I can see that the possibility of rent being withheld would act 
as a disincentive to breach, given the terms of S 58 , there is the potential for  collusion between 
antisocial tenant and unscrupulous landlord. A better disincentive would be to have the rent income 
payable to the local authority for as long as the landlord remains in breach of the notice. 
 
S 58 : Management control order . This  order transfers the rights and obligations of the landlord, 
who is in breach of the notice, to the local authority. It is unclear as to whether this would, for 
example,  include the obligation to ensure that the property is wind and watertight and up to a 
tolerable standard. Would the local authority have to carry out necessary repairs? If so where is the 
provision enabling the local authority to recover costs?   
 
Part 9 : Parenting Orders 

S12 : Sheriff’s power to make a Parenting Order [see also Part 9 of the Bill]. This is a further civil 
order that will result in criminal sanctions if breached. Furthermore because of the narrow definition 
of “parent” (see below) , as with many other childcare orders, it will have the greatest impact upon 
the mother whilst allowing many absent fathers to avoid their responsibilities. The grounds set out 
for a parenting order are such that in most if not all cases, the local authority would be seeking a 
referral to the Children’s Hearing. 
 
It is difficult to envisage what benefit  the introduction of yet another order will achieve. What is 
needed is sufficient resources to ensure that the Hearing system is more effective. The current 
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Hearing System could be made more robust with conditions being placed upon relevant persons to 
facilitate compliance with supervision requirements. That way scarce resources could be used 
more efficiently and effectively and avoids duplication of effort. 
 
A Parenting order clearly envisages that parent receiving support from the local authority and by 
increasing the number of orders and hence placing more demands on an already under-resourced 
service, the quality of service which children and families receive will undoubtedly suffer. 
 
“Parent” is defined as one who has parental responsibilities (within the meaning of S1(3) of the 
Children (S) Act 1995) in relation  to the child. The parent for the purposes of S1(3) of the 1995 Act 
is the natural mother or father (subject to the restriction in S 3(1)(b)) Hence for the purposes of a 
parenting order the definition of parent is the natural mother and the natural father provided that he 
was married to the mother at the time of conception or otherwise, or has acquired parental rights 
and responsibilities by virtue of either S4 or S11 of the Children(S) Act 1995. 
 
This definition is clearly too narrow and fails to recognise the fact that a large number of families 
are now reconstituted with step parents etc. Furthermore as a great number of couples cohabit, a 
significant number of persons who ordinarily have the care and control of the child are outwith 
scope of the provision. Was that the intention? 
 
The Bill also fails to take cognisance of children who are “looked after” by the local authority in 
terms of the Children (S) Act 1995 and may be cared for on a day to day basis by foster carers or 
reside with a residential establishment. 
 
S77(2) : Application for parenting order by Local Authority : The local authority does not have to 
satisfy a welfare condition in order to obtain a parenting order. Why was this considered 
unnecessary given that this is a fundamental principle in other applications? 
 
S77(3) : Application for parenting order by the Principal Reporter : In giving the Principal Reporter 
such a proactive role in this regard, there is the potential for conflict given their role in relation to the 
Children’s Hearing. 
 
S77(5)  : This states that a child engages in criminal conduct if the child engages in conduct that 
constitutes a criminal offence (or would do so if the child had attained the age of eight years). This 
is criminalising the behaviour of children below the recognised age of criminal responsibility  and as 
such is wholly inappropriate. 
 
Part 10 – further criminal measures 

S 89 proposes  an addition  to the Criminal Procedure (S) Act 1995 which introduces Community 
Reparation Orders. These will be confined cases where the offender is aged between 12 years and 
22 years and the offence contains an element of antisocial behaviour. The first issue is why these 
orders are restricted to children and young adults. There  have been a number of reparation 
programmes introduced recently but there has been no proper evaluation of these. The issue of 
targetting is crucial  as a recent study suggests that restorative justice work can be effective  but 
not necessarily with the persistent offenders. Given the nature of antisocial behaviour it  is likely 
that those who fall within the scope of this provision will be persistent offenders. It is unlikely 
therefore that Reparation Orders per se will be effective without extensive rehabilitative work being 
carried out beforehand. This again has significant resource implications for local authorities. 
 
S 90 : provides the court with the power to impose a  Restriction of Liberty Order (RLO), 
compliance of which is monitored by way of electronic tagging, on children. [Note that there is now 
no minimum age limit.] RLOs can be imposed as an alternative to secure accommodation. The 
criteria for secure accommodation is that the child: 
 
(a) having previously absconded, is likely to abscond unless kept in secure accommodation, and, if 
he absconds, it is likely that his physical, mental or moral welfare will be at risk: or 
 
(b) is likely to injure himself or some other person unless he is in secure accommodation. 
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The concern with RLOs therefore is that if the criteria for secure accommodation is genuinely 
fulfilled, how could electronic monitoring address the level of risk both to the child and others? 
 
S 103 introduces a Movement Restriction condition as a disposal of the children’s hearing. This is 
effect is tagging but not necessarily as an alternative to secure accommodation simply as a 
condition applied to a supervision requirement. As the grounds for compulsory measure of care are 
primarily welfare and protection orientated, where does the concept of tagging fit in? Furthermore 
as tagging is not applied to adults in this way, where is the  evidence to support applying such a  
measure to children?  
 
A new S70(5C)of the Children (S) Act 1995 states that Ministers may contract with parties to carry 
out the monitoring of tagged children. A new S70(5D) provides that nothing in any enactment or 
rule of law prevents the disclosure to a person contracted to provide monitoring services of any 
information relating to the child if required for monitoring. The concern here is that we could have a 
“Group 4” type arrangement with these individuals having access to data which in many cases will 
be personal and sensitive. What safeguards are proposed to protect the welfare of the children if 
such services are contracted out? 
 
S104 Duties on local authorities 

This measure is unnecessary as there is already an obligation of local authorities to give effect to 
supervision requirements. Failure to comply is usually as a result of lack of resources. What is 
required in order to facilitate compliance with supervision requirements is adequate and 
appropriate  resources.  
 
S106 disclosure of information 

This provision is so broad that it would appear to give anyone the power to disclose any 
information, personal, sensitive or otherwise, regardless of data protection or human rights 
legislation, provided that it is in pursuance of the provisions this bill. As the individuals and children 
who find themselves caught up in issues involving antisocial behaviour tend to have complex social 
needs, there may be a significant amount of information which of disclosed inappropriately could 
have a serious and detrimental impact on the welfare of that person or others. This provision 
therefore requires to be tightened to take this issue into account. 
 
Lisa Simpson 
Legal Services Manager 
Clackmannanshire Council 
30 January 2004 
 

WRITTEN EVIDENCE FROM CONTACT A FAMILY SCOTLAND 

We are concerned that insufficient attention has been given to the issue of disability and 
behaviours caused by disabilities. The definition of anti-social behaviour contains no reference to 
the intent to cause anti-social behaviour.  
 
A lack of awareness and understanding of disability could lead to misunderstanding and 
misinterpretation of behaviours where there is no such intent with very unwelcome potential 
consequences. We strongly urge that full consideration be given to this important general principle.  
 
Neil Todd 
Manager  
Contact a Family Scotland 
Dèan Ceanglaichean le Teaghlaichean 
20 January 2004 
 
Contact a Family offers information and support to parents of disabled children and those with 
additional needs, including children with rare and life limiting conditions. We publish a widely 
respected Directory of Specific Conditions, Rare Disorders and Family Support Groups. We have a 
free national helpline for parents. We have a team of 40 Volunteer Local Area Representatives who 
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are parents of children with disabilities. Contact a Family Scotland opened its Edinburgh office in 
1998. We are in regular contact with over 500 parents/parent groups in Scotland and our Scottish 
newsletter has a circulation of over 2000 copies. Contact a Family Scotland. We have been 
involved in a programme of ten parent workshops in different parts of Scotland looking at issues as 
outlined by the Scottish Executive in relation to the anti-social behaviour strategy. 
 
Definition of anti-social behaviour 

We would want to see a clear definition of anti-social behaviour which excludes the possibility of 
behaviour related to disability being wrongly interpreted as anti-social. We are concerned that 
insufficient attention has been given in the Bill to the issue of disability and behaviours caused by 
disabilities.  
 
A lack of awareness and understanding of disability could lead to misunderstanding and 
misinterpretation of some behaviours. Families with disabled children are sometimes accused of 
being the perpetrators of anti social behaviour, particularly where their children have challenging 
behaviour. Many enquiries that Contact a Family receives are to do with dealing with such issues.  
Many of these are from families who are trying their best to be good neighbours. Many families wait 
weeks, months or years for essential adaptations or transfers to different more appropriate 
property.  Many more are refused help, or are asked to pay a large contribution that they cannot 
afford.  
 
A mother said:  
 
“We are awaiting adaptations for our son who has multiple disabilities and a serious sleep disorder. 
Thanks to heavy medication and a cot bed, things have improved, but he still sometimes wakes up 
in the early hours shouting at the top of his voice. We have requested sound proofing for his 
bedroom and the council was initially refusing to consider this. Where do I stand if my neighbour 
complains?” 
 
Organisations working directly with children and young people who are disabled, and have 
communication or learning disabilities, are concerned that this very important issue has been 
overlooked – how poor awareness and understanding of disability could lead to misinterpretation of 
their actions. Already, some families with disabled children have been accused of being the 
perpetrators of anti-social behaviour, particularly where their children have challenging behaviour. 
A similar pattern seems to be emerging in schools, too. Recent figures published by the Audit 
Commission indicate that 90% of primary and 60% of secondary permanent exclusions are of 
children with special needs.  
 
Many conditions/disabilities cause physical and verbal actions over which a young person 
has no control 

Just two examples from a wide range of conditions make this clear. The diagnostic features of 
Attention Deficit Hyperactivity Disorder: (ADHD: ADD: DAMP: Hyperkinetic Disorder) are: 
Inattentiveness - very short attention span, over-frequent changes of activity, extreme distractibility; 
Overactivity - excessive movements, especially in situations expecting calm such as classroom or 
mealtimes; and Impulsiveness - affected person will not wait their turn, acts without thinking, 
thoughtless rule-breaking. 
 
The 'autistic spectrum' is a term used for a range of disorders affecting the development of social 
interaction, communication and imagination. This triad of impairments may be due to severe 
problems in making sense of experiences, especially the complicated, constantly changing social 
world. This results in a lack of imaginative understanding of other people's thoughts, feelings and 
needs and difficulty in acquiring the subtle, unspoken rules of social interaction.  
 
The definition of anti-social behaviour in the Bill could result in misconceived responses on the part 
of a complainant with a lack of disability awareness and experience of the behaviour of a disabled 
young person resulting in inappropriate sanctions for families with disabled children.  
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The proposed legislation must include the general principle that where the anti social behaviour 
arises because of a disability, it would be inappropriate to apply a sanction as a result. 
 
Neil Todd 
Manager  
Contact a Family Scotland 
Dèan Ceanglaichean le Teaghlaichean 
September 2003 
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WRITTEN EVIDENCE FROM DISABILITY RIGHTS COMMISSION 

Prior to the Communities Committee’s evidence session on the equality aspects of the Anti-Social 
Behaviour (Scotland) Bill, the Disability Rights Commission (DRC) would welcome the opportunity 
to briefly outline its views and concerns in this area.  This follows on from previous discussion 
between the DRC and the Executive on the Bill.  Firstly we welcome the fact the Bill includes a 
specific equal opportunities commitment. This is a welcome advance on the consultation paper, 
and will ensure that public authorities will need to take equal opportunities considerations into 
account. We also recognise that the Bill has the potential to help improve lives of many people in 
our communities – including disabled people – who face antisocial behaviour. There are two further 
key issues which we feel need to be addressed: questions around the bullying, harassment and 
abuse faced by disabled people in their day-to-day lives, and the need to draw a clear distinction in 
the Bill between intended and non-intended effect when defining anti-social behaviour.  
 
Research carried out for the DRC indicates that over a quarter (26%) of disabled people in 
Scotland have experienced harassment in public in relation in public, with one in twenty people 
reporting that this is a regular occurrence336.  It is entirely unacceptable that an individual should 
live in daily fear of verbal or physical abuse simply because they are perceived to be different.  
However, the DRC believes that the appropriate avenue for dealing with this type of offence is to 
introduce changes to the criminal law in Scotland.  Crimes motivated by hatred or malice towards a 
social group – hate crimes – should not be bracketed within the broader category of anti-social 
behaviour.  While aware of the distress and misery anti-social behaviour causes many individuals 
and communities in Scotland, we believe that hate crime is qualitatively different, being in essence 
the discriminatory targeting of people because they are, or are perceived to be, a member of a 
particular social group.  In these instances, it should be for the criminal justice system to address 
this discrimination through increased powers and duties in areas such as detection, recording, and 
sentencing.  The DRC sits on the Scottish Executive Hate Crimes Working Group, which is 
expected later this month to publish a consultation document detailing the issues and potential 
responses to the issue of hate crime in Scotland.   
 
The second issue on which we would like to comment concerns the definition of anti-social 
behaviour.  There is a concern that the Bill’s provisions could unintentionally catch certain types of 
behaviour arising from some disabled persons’ impairments.  There is a worry, if this is the case, 
that the effect of this might be inadvertently discriminatory, unless it is made clear that behaviour 
should only be regarded as anti-social if there is evidence not just of effect and but also intent.  In 
certain circumstances a person’s behaviour could inadvertently cause alarm or distress without 

                                            
336 Disability Rights Commission, ‘Scottish Disability Awareness Survey 2002’, July 2002. 
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there being any intention on the part of the individual to do so.  A person with autism could in 
certain circumstances be perceived as behaving in an erratic or even alarming way, despite having 
no intention to cause distress.  The same could be true for a person experiencing mental health 
difficulties.  We are sure that this is not the intention behind the Bill and therefore believe that 
clarification of the definition of anti-social behaviour may be helpful in avoiding any 
misunderstandings. 
 
There is also a danger that disabled people who have themselves been the victims of crime or anti-
social behaviour find themselves labelled as behaving in an anti-social manner.  The committee will 
recall a recent, distressing and much-publicised case in which a woman who had been a victim of a 
serious crime was herself arrested because she was deaf without speech, and the attending 
officers misinterpreted her distress and lack of verbal communication as evidence of disorderly 
behaviour and substance abuse.  
 
We welcome the equal opportunities requirement at section 107 of the bill, and believe that a clear 
definition of anti-social behaviour would prove useful in ensuring that those bodies that will be 
discharging functions under the new legislation will be able to meet this requirement.   
 
Bob Benson 
Director, Scotland 
Disability Rights Commission 
January 2004 
 

WRITTEN EVIDENCE FROM FAIRBRIDGE IN SCOTLAND 

Addressing antisocial behaviour 

Fairbridge is a national charity that enables young people from disadvantaged urban areas to 
develop the self- belief, confidence and skills they need to enjoy a fairer chance to succeed in life. 
 
Like many providers of services to children and young people at risk, Fairbridge in Scotland 
awaited the publication of the Antisocial Behaviour (Scotland) Bill with interest and a degree of 
apprehension. Whilst accepting the commitments outlined within the Partnership agreement that 
gave rise to this legislation we hope that the Bill will bring about a constructive and proactive 
strategy that will engage with young people and not vilify them, that will make use of the existing 
efforts of voluntary organisations in a cohesive way and that will tackle the root causes of antisocial 
behaviour enabling young people to lead active and positive lives. 
 
After close scrutiny of both the general principals of the Bill and the detail of the Bill itself, 
Fairbridge in Scotland have identified three main points for consideration by the committee: 
 

• The tone of the bill and the provisions with which it addresses the subject of antisocial 
behaviour, a term whose definition is still subject to debate, to a certain extent vilifies some 
aspects of normal adolescent behaviour conducted by the majority of children in our 
society; 

 
• The Bill suggests primarily quick fix solutions and reactive measures to incidences of 

antisocial behaviour. Without a cohesive structure of support programmes that 
complement, in a positive way, each of the orders it recommends, the Bill will not address 
the underlying causes of Antisocial behaviour;  

 
• There are currently a number of effective Local Authority and Voluntary sector 

interventions that are making significant progress in engaging with young people who have 
been involved in antisocial behaviour. The Bill should address this good work and 
formulate a cohesive Youthwork strategy that both promotes these existing efforts and 
develops new avenues for proactive intervention.  

 
We believe that the Antisocial Behaviour Bill presents the Parliament with the opportunity to 
positively address the causes of antisocial behaviour, engaging with young people to find 
alternative diversionary activities.  
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Fairbridge believes this Bill has an unfairly negative focus on young people. There is little in the Bill 
that addresses the causes of antisocial behaviour, or provides long-term solutions to divert the 
perpetrators away from antisocial behaviour in the future:  
 

 The language of the Bill focuses on Young people as the root cause of the problem. In the 
majority of cases it is external factors, such as Family problems, School related difficulties, 
Employment problems and Social/medical issues such as substance misuse that will act as 
the catalyst for disruptive behaviour. 

 
 Young people are the group most affected by antisocial behaviour, they are most at risk of 

becoming a victim and are disproportionately victims of crime.   
 
 Antisocial behaviour is an ambiguous term, in the 2000 Scottish Crime Survey the second 

highest neighbourhood problem was sited by 40% of respondents as being: “ Groups of 
young people hanging around.”  This is addressed within the ‘dispersal of groups’ section 
of the Bill. 

 
 These aspects of the bill unnecessarily criminalise the normal activities of young people. In 

a lot of cases young people are presented with little else to do in their locality. There 
activities may be completely innocent but they will be criminalised by this legislation. 

 
 Fairbridge in Scotland believes that any solutions to the identified problems of antisocial 

behaviour should be married to positive and proactive measures for the long term. These 
should work to ensure that once penalised, a young person has access to adequate 
community based activities and facilities to divert them from antisocial behaviour.  

 
 The criminalisation associated with the penalties enshrined in the Bill, must be made to 

have as little an impact in terms of stigma and self-esteem as possible. 
 
Whilst the measures in the Bill are clear as to the means by which they will prevent and penalise 
acts of antisocial behaviour, they are sadly lacking in a holistic and cohesive approach to giving 
young people alternatives to antisocial behaviour: 
 

 Antisocial Behaviour Orders: which are initially a civil issue can quickly become a 
criminal one, once they are breached. This can even lead to criminalisation of a young 
person who has committed one of the lesser offences to which an ASBO can be applied. A 
more holistic and appropriate approach to tackling the young persons behaviour would be 
to tailor a program of work to address the reasons which led to the Young person to 
offending coupled with an order, that will not so easily “up-tariff” an offence. 

 
 Community Reparation Orders: Fairbridge accepts the efficacy of these for young people 

to make amends and face the consequences of their actions.  
 

 Parenting Orders: Must take account of the fact that violence in the home and lack of 
parental control can act as catalysts to antisocial behaviour. Penalising parents may serve 
to only make matters worse in a lot of cases.  

 
 Electronic Tagging: Whilst measures to keep young people out of secure accommodation 

are to be welcomed, they are of little productive use without mentors and tutors. These 
should work in tandem with other interventions to address the circumstances that 
contributed to the young persons antisocial behaviour in the first place. Used in isolation, 
tags may “up-tariff” an offence for the slightest, unintended transgression on the part of the 
young person. 

 
 Children’s Hearings: We have a lot to be proud of in our hearings system. Yet it lacks the 

resources necessary to make use of the disposals available to it, including specialist 
programmes to address and intervene in offending behaviour. It could achieve more if it 
had support from all sides. 
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The “hard to reach” young people that Fairbridge works with are at the sharp-end of society. Their 
lives are in many cases caught up in the social problems that are blamed as the causes of 
antisocial behaviour. We and organisations similar to us have shown that through increasing self-
confidence and self-esteem, it is possible to engender a pride in these young people that in many 
cases diverts them away from a return to antisocial behaviour.  
 

 Fairbridge in Scotland believe that the Bill should be introduced in tandem with a National 
Youthwork Strategy that embraces a holistic approach for dealing with the root causes of 
antisocial behaviour in young people. This strategy should pull together the good work of 
Public and Voluntary Sector organisations like Fairbridge to ensure a more cohesive 
approach. 

 
 The Bill, in tandem with a Youthwork Strategy should recognise and address the specialist 

needs of young people with mental-health issues, histories of abuse and drug and alcohol 
problems, who become involved in antisocial behaviour. 

 
 This holistic approach should look closely at the circumstances of the individual to 

determine the appropriateness of an order. Some orders could further strain domestic 
relationships, in some cases compounding the circumstances that led to antisocial 
behaviour in the first place. 

 
Quotes in support of the Fairbridge approach to antisocial behaviour: 
 
"If there’s one identifying feature common to all of them [young people with antisocial behaviour], 
it’s low self-esteem. If you can work on that, there’s hope for the future…"  
Grampian Police Chief Inspector Harry Thorburn: Scotland on Sunday 18/01/04 
 
“There is antisocial behaviour that is not criminal, and should be dealt with by measures other than 
the law, including mediation.”  
Keith Simpson, SACRO: Justice 2 Committee. 
 
“We want to learn from other effective local action to deliver real improvements in all local 
communities, recognising that it is vital to prevent young people from becoming involved in trouble 
in the first place.” 
Cathie Jamieson, Justice Minister: Official Report 08/01/04 
 
In light of worrying new statistics indicating increased levels of recidivism among young offenders, 
we saw fit to include a summary of the results of our recent prison project, just a small part of the 
variety of initiatives employed by Fairbridge:  
 
10 access courses; four in HMP Edinburgh, four in HMYOI Polmont and two in HMI & YOI Cornton 
Vale (2,996 student learning hours).  Introducing 100 young men and women (85 young men and 
15 young women under 25) to long-term personal development, educational opportunities and 
support within the prison environment and post-release in the local community. 
 
Of those young people taking part in the project:  
 
76% have no formal qualifications, 45% have no experience of work, and 26% have difficulties with 
reading and writing. 
 
61% have or are recovering from drug issues, 51% alcohol issues, 48% have experienced 
homelessness, 38% have a history of care and many have suffered from physical, verbal and 
sexual abuse.  
 
Since January 61 young men and women have been released.  
 
47 (77%) continue to engage with Fairbridge seeking support, advice, information and 
advocacy, through a variety of access courses, follow on programmes and work skills projects. 
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Positive outcomes for Young People who continue to engage with Fairbridge in the 
community: 

14 (21%) are in employment (11 full time and 3 part-time) 
 
5 (3.5%) are on the Fairbridge programme in the community 
   
2 (3.5%) are in f/t education 
   
1 (2%) doing voluntary work 
 
RETURNERS TO PRISON: 

12 (20%) have returned to prison (7 due to new offences and 5 due to outstanding charges) 
 
 
The Fairbridge in Scotland Prison Project is an on going initiative, of which these are the first 
results. A full copy of the report can be obtained by contacting Fairbridge in Scotland on 0131 475 
2303. 
 
Fairbridge is a national youth charity specialising in the personal development of 
challenging young people. 

41 skilled staff and a number of volunteers work from 3 centres based in Edinburgh, Glasgow and 
Dundee.  These teams cover most of the Scottish wards currently recognised by the government 
as the ‘most deprived areas’.   
 
Who do we work with? 
Every year we win the trust and commitment of over 650 new young people who many other 
organisations have found it difficult to work with. 
 
Aged 13 to 25, all are outside education, training and employment, or at risk of dropping out.  They 
have multiple needs, such as housing issues, alcohol or drug misuse or addiction, offending, 
exclusion from school, long-term unemployment, mental health difficulties or teenage parenthood. 
 
In 2002-2003, our teams worked with scores of different organisations such Youth Crime Forums, 
Drugs Agencies and Social Work Teams to identify young people most in need of support. 
 
What do we do? 
Our goal is simple: we enable young people to develop the self-belief, motivation and life skills they 
need to lead more fulfilling lives.  In many cases we act as a bridge supporting young people to 
access statutory support services as well as mainstream education and training. 
 
How do we work? 
Whilst there are many organisations offering one to one support and others who offer challenging 
activities, what makes Fairbridge different is the way we combine these two elements into an 
integrated process. 
 
Every young person starts his or her Fairbridge experience with a weeklong Access course.  
Activities are designed to give us an opportunity to understand young people’s attitudes and 
behaviours and establish trusted relationships.  A staff to client ratio of one to four means that we 
are able to identify individual needs. 
 
With support from their development co-ordinator, participants create an action plan identifying 
specific areas they need to work on within our main skills areas, which include personal and social 
skills, the skills needed for employability, independent living skills and community and recreation 
skills. 
 
Because our young people have chaotic lifestyles and are not used to sustaining commitment, we 
ensure that this plan is an evolving document.  Our flexible approach enables young people to add 
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goals and courses as their confidence and commitment increases as a result of experiencing small, 
but recognised, successes. 
 
Skills are developed through a range of practical learning experiences, from out door activities, 
creative arts, youth participation and music to market trading.  Our staff are supported to apply the 
Fairbridge methodology by a skilled training and development team drawn from our most 
experienced workers.  Staff are extremely effective in building relationships, particularly given that 
one in four of our operational staff were once Fairbridge clients themselves. 
 
Our diverse funding base means that we can continue to support young people for as long as they 
need us, even though much statutory funding is time-bound and often limited to a specific amount 
of provision. 
 
Delivering effective public services 
We share our experience of working with difficult to reach young people by participating in a wide 
range of consultations and government working parties to shape policy, qualify standards and 
contribute to the design of new government initiatives.  
 
In terms of service delivery, there are a number of ways in which we add value to public services. 
Firstly, we contract to deliver statutory initiatives where we can contribute experience in working 
with particularly challenging young people; for example the Prison Project, which will help 100 
young offenders a year.  Secondly, we enhance public services by offering ‘alternative learning’ 
programmes, particularly for schools and Learning and Skills Councils.  Thirdly, we act as an 
‘outreach service’ enabling statutory services, such as Careers Scotland, to engage with difficult to 
reach young people. 
 
Fairbridge in Scotland 
30 January 2004 
 

WRITTEN EVIDENCE FROM ROSEMARY GALLAGHER 

I am a solicitor employed by a local authority in Scotland. I am a member of the Social Work Legal 
Officer’s Group (Child Care), a group of local authority solicitors specialising in child care law and 
who meet quarterly to discuss legal issues relating to children. The Antisocial Behaviour etc 
(Scotland) Bill was discussed at a recent meeting of SWOLOG. I am aware of the following 
response which has been made by Clackmannanshire Council, which I have revised very slightly to 
reflect my own perspective. Notwithstanding the response my own Council will have made, I wish 
to express my grave concern about the measures that are proposed in this Bill. In my personal 
capacity as a solicitor with long-standing experience of, and an interest in child care law and in the 
rights of children and young people in Scotland, I whole-heartedly endorse the comments made by 
Lisa Simpson and would urge the Scottish Executive to seriously reconsider the measures it is 
proposing. I trust that, although my endorsement is personal, it will, nevertheless, be taken into 
account.     
 
Rosemary Gallagher  
30 January 2004 
 
Comments from Childcare Law perspective 

Antisocial Behaviour Orders 
S4(1)  Registered Social Landlords should not have the power to apply for antisocial behaviour 
orders in respect of children who are under the age of 16 years or 18 years in the case of young 
people who are “ looked after” by the Local Authority in terms of the Children (Scotland) Act 1995. 
Local authority housing services are bound by corporate responsibilities to plan, deliver and 
monitor services for children and families. Registered Social Landlords have no obligation towards 
the child or the family other that the provision of accommodation. 
  
S4(2)(a)  Lowering age limit to 12 years 
No attempt has been made by the Executive to address and tackle the causes of antisocial 
behaviour. No evidence has been produced to show that simply lowering the age limit of persons 
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upon whom an Antisocial Behaviour Order can be imposed will alleviate the problem. By 
introducing these orders in respect of children and referring such matters to the sheriff court, we 
are cutting across and undermining the existing Children’s Hearing System. Whilst the lower age 
limit has been introduced in England And Wales, it must be recognised that in Scotland we have a 
completely different system for dealing with juveniles, a system which is based on support and 
protection, not punitive measures.  
The Executive envisage that ASBOs and the other proposed measures will require intensive 
programmes of assessment, support and supervision yet are offering no additional resources to 
meet those demands. With a national shortage of suitable qualified social workers and no financial 
resources being made available, local authorities will be unable to implement the proposed 
measures effectively, if at all. 
 
S4(2) Statutory test 
In relation to an application for an ASBO in relation to children, the usual welfare test in is 
noticeably absent. Do the local authority have to be satisfied that the order will be in the best 
interests of the child? A fundamental principle of the Children (Scotland) Act 1995 is that the 
welfare of the child should be the paramount consideration when his or her needs are being 
considered by the local authority, courts and Children’s Hearing. This legislation will undermine that 
fundamental principle.  
 
S4(8) : obligation to consult with Chief Constable and Principal Reporter. Do they have a power of 
veto?  
 
S 9 : Breach of orders 
The sanction for a breach of an antisocial behaviour order in respect of children is stated as being 
a fine. It is highly unlikely that the child will have a recognised means of income. If a fine is imposed 
and remains unpaid, does this mean that, ultimately, an alternative period if imprisonment for non-
payment could be imposed on a child. If so, this would create an additional demand for secure 
accommodation places, which are already an extremely scare resource. It has been suggested that 
where a child breaches an ASBO the sanction will be referral to the children’s Hearing. This is not 
stated in the draft bill. If the intention is to resort to the Children’s Hearing system in the event of a 
breach, it begs the question why bring children within the scope of the sheriff court procedures in 
the first instance? Furthermore, if the matter comes within the scope of the Children’s hearing 
system, then the welfare principle would surely come into play and how will this be reconciled with 
potentially conflicting proceedings in the first instance? 
 
S 11 : Sheriff’s power to refer case to children’s hearing 
S11(1) allows the sheriff, having made an antisocial behaviour order, to refer the matter to the 
Principal Reporter. In effect children will receive a double sanction. If we do not do this with adults 
who engage in antisocial behaviour, what is the justification for prejudicing children in this way? 
 
Parenting Orders 

S12 : Sheriff’s power to make a Parenting Order [see also Part 9 of the Bill] 
This is a further civil order that will result in criminal sanctions if breached. Furthermore because of 
the narrow definition of “parent” (see below), as with many other childcare orders, it will have the 
greatest impact upon the mother whilst allowing many absent fathers to avoid their responsibilities. 
The grounds set out for a parenting order are such that in most if not all cases, the local authority 
would be seeking a referral to the Children’s Hearing. 
 
It is difficult to envisage what benefit the introduction of yet another order will achieve. What is 
needed is sufficient resources to ensure that the Hearing System is more effective. The current 
Hearing System could be made more robust with conditions being placed upon relevant persons to 
facilitate compliance with supervision requirements. That way scarce resources could be used 
more efficiently and effectively and avoids duplication of effort. 
 
A Parenting Order clearly envisages that parent receiving support from the local authority and by 
increasing the number of orders and hence placing more demands on an already severely under-
resourced service, the quality of service which children and families receive will undoubtedly suffer. 
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At a time when there is such a chronic shortage of social workers, is this Order realistic and 
practicable.  
 
“Parent” is defined as one who has parental responsibilities (within the meaning of S1(3) of the 
Children (Scotland) Act 1995) in relation  to the child. The parent for the purposes of S1(3) of the 
1995 Act is the natural mother or father (subject to the restriction in S 3(1)(b)) Hence for the 
purposes of a parenting order the definition of parent is the natural mother and the natural father 
provided that he was married to the mother at the time of conception or otherwise, or has acquired 
parental rights and responsibilities by virtue of either S4 or S11 of the Children(S) Act 1995. 
 
This definition is clearly too narrow and fails to recognise the fact that a large number of families 
are now reconstituted with step-parents etc. Furthermore as a great number of couples cohabit, a 
significant number of persons who ordinarily have the care and control of the child are outwith 
scope of the provision. Was that the intention? 
 
The Bill also fails to take cognisance of children who are “looked after” by the local authority in 
terms of the Children (S) Act 1995 and may be cared for on a day to day basis by foster carers or 
reside with a residential establishment. 
 
S77(2) : Application for Parenting Order by Local Authority 
The local authority does require to satisfy a welfare condition in order to obtain a parenting order. 
Why was this considered unnecessary given that this is a fundamental principle in other 
applications? 
 
S77(3) : Application for Parenting Order by the Principal Reporter.  
In giving the Principal Reporter such a proactive role in this regard, there is the potential for conflict 
given their role in relation to the Children’s Hearing.  
 
S77(5)  : This states that a child engages in criminal conduct if the child engages in conduct that 
constitutes a criminal offence (or would do so if the child had attained the age of eight years). This 
is criminalising the behaviour of children below the recognised age of criminal responsibility and as 
such is entirely inappropriate. 
 
Part 10 – further criminal measures 

S89 proposes an addition to the Criminal Procedure (S) Act 1995 which introduces Community 
Reparation Orders. These will be confined cases where the offender is aged between 12 years and 
22 years and the offence contains an element of antisocial behaviour. The first issue is why these 
orders are restricted to children and young adults. There have been a number of reparation 
programmes introduced recently but there has been no proper evaluation of these. The issue of 
targetting is crucial as a recent study suggests that restorative justice work can be effective but not 
necessarily with the persistent offenders. Given the nature of antisocial behaviour it is likely that 
those who fall within the scope of this provision will be persistent offenders. It is unlikely therefore 
that Reparation Orders per se will be effective without extensive rehabilitative work being carried 
out beforehand. This again has significant resource implications for local authorities. 
 
S 90 : provides the court with the power to impose a  Restriction of Liberty Order (RLO), 
compliance of which is monitored by way of electronic tagging, on children. It is deeply concerning 
that there is no minimum age limit. RLOs can be imposed as an alternative to secure 
accommodation. The criteria for secure accommodation is that the child: 
 
(a) having previously absconded, is likely to abscond unless kept in secure accommodation, and, if 
he absconds, it is likely that his physical, mental or moral welfare will be at risk: or 
 
(b) is likely to injure himself or some other person unless he is in secure accommodation. 
 
The concern with RLOs therefore is that if the criteria for secure accommodation is genuinely 
fulfilled, how could electronic monitoring address the level of risk both to the child and others? 
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S 103 introduces a Movement Restriction condition as a disposal of the children’s hearing. This is 
effect is tagging but not necessarily as an alternative to secure accommodation simply as a 
condition applied to a supervision requirement. As the grounds for compulsory measure of care are 
primarily welfare and protection orientated, where does the concept of tagging fit in? Furthermore 
as tagging is not applied to adults in this way, where is the  evidence to support applying such a  
measure to children?  
 
A new S70(5C)of the Children (S) Act 1995 states that Ministers may contract with parties to carry 
out the monitoring of tagged children. A new S70(5D) provides that nothing in any enactment or 
rule of law prevents the disclosure to a person contracted to provide monitoring services of any 
information relating to the child if required for monitoring. This contradicts the Data Protection Act 
1998 and is incompatible with Article 8 of the Humans Rights Act 1998. Potentially, an organisation 
such as “Group 4” could be contracted with, thus allowing individuals in their employment to have 
access to data which, in many cases, will be personal and sensitive. What safeguards are 
proposed to protect the welfare and privacy of the children if such services are contracted out? 
 
S104 Duties on local authorities 

This measure is unnecessary as there is already an obligation of local authorities to give effect to 
supervision requirements. Failure to comply is usually as a result of lack of resources. What is 
required in order to facilitate compliance with supervision requirements is adequate and 
appropriate resources, not another proverbial stick to beat local authorities with. 
 
S106 disclosure of information 

This provision is so broad that it would appear to give anyone the power to disclose any 
information, personal, sensitive or otherwise, regardless of data protection or human rights 
legislation, provided that it is in pursuance of the provisions this bill. As the individuals and children 
who find themselves caught up in issues involving antisocial behaviour tend to have complex social 
needs, there may be a significant amount of information which, if disclosed inappropriately, could 
have a serious and detrimental impact on the welfare of that person or others. This provision 
therefore requires to be tightened to take this issue into account. 
 
 

WRITTEN EVIDENCE FROM GLASGOW HOUSING ASSOCIATION 

Report 

To:- Operations Sub-Committee 
 
By:- Margaret Vass, Head of Service Delivery 
 
Subject:- Anti-Social Behaviour (Scotland) Bill 
    
Date of Meeting: Friday, 19 December 2003 
 
Purpose 

The purpose of this report is to demonstrate the Association’s full support for the proposed 
legislation and to gain approval to use every opportunity to seek changes to the Anti-Social 
Behaviour (Scotland) Bill to maximise its effectiveness for housing associations and in addition 
ensure that social housing rent payers do not shoulder an inequitable burden of costs on behalf of 
the wider community. 
 
Background 

Members will recall that they approved GHA’s response to the Consultation Paper “Putting our 
Communities First” on the 12th September 2003 (Appendix 1).  The Bill is founded upon the 
consultation paper and the responses received. 
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Within the Association’s response there were issues that are critical to an effective response to 
anti-social behaviour that are still not adequately reflected in the Bill.  These are: 
 
The cost of dealing with anti-social behaviour falls, in the main, on rent payers though not private 
tenants or owners; 
 
Housing Association involvement in anti-social behaviour strategies; 
 
Information sharing; 
 
ASBO notification;  
 
Information sharing in relation to the Procurator Fiscal; 
 
Noise Nuisance; 
 
Sheriff’s power to refer to a Children’s Hearing; 
 
Attached as Appendix 2 is a brief guide to the Bill prepared by our Legal Manager. 
 
Discussion 

The costs of dealing with anti-social behaviour  
There is no provision within the Bill for a local authority or RSL to levy a charge for the ASBO 
process including the investigation, evidence gathering and court process.  While it can be argued 
(and has been by the Scottish Executive) that tenants benefit therefore all costs should be included 
in the rental charged, anti-social behaviour is not confined to tenants.  In GHA’s case we might 
pursue an ASBO against an owner to whom we provide factoring services, surrounding tenants 
and owners will benefit.  We have no mechanism to charge the owner for the ASBO costs.  In 
reality we would ask the Council to take out the ASBO to save money!  The Council will be 
expected to take out ASBOs for owners and private sector tenants, other RSLs may legitimately 
argue that they should receive a service from the Council as well. 
 
Ultimately the Council taxpayer will foot the bill for services provided by the Council but members 
will recall that the Council will receive £1.55m next year for two years to fund wardens and other 
anti-social behaviour initiatives.  It is officers understanding that the Council intends to set up their 
own small team to investigate anti-social behaviour complaints.  This will be a free service as it is 
directly funded by the Scottish Executive.  The following scenario is possible: 
 
GHA tenants pay 
GHA owners ‘free’ 
RSL tenants may pay 
RSL tenants free 
Private tenants free 
Owners free 
 
The Association is unlikely to be successful in the short term to have all costs covered by the 
council tax or income tax payer.  However there is a compelling argument in terms of fairness to all, 
that RSLs and local authorities have the ability to charge costs. 
 
Housing Association involvement in Anti-Social Behaviour Strategies. 
The Bill requires local authorities to consult with RSLs on their strategies.  Interestingly, the Bill 
gives Ministers the powers to direct a specified registered social landlord to collaborate with a 
specified local authority and Chief Constable in preparing a strategy.  This might be one RSL, a 
class of specified RSLs or all RSLs generally.  In our comments the association wished to see in 
statute that local authorities should take account of the views of RSLs and actively involve them.  
The Bill does not go far enough to ensure our involvement without Ministerial direction.  
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Information Sharing 
The information sharing provisions relating to anti-social behaviour orders for registered social 
landlords (section 106) are very welcome.  However, the anomaly will remain whereby registered 
social landlords do not have an express power to share or receive information in relation to actions 
for eviction on the grounds of anti-social behaviour or criminal conviction (e.g. for drug dealing).  A 
specific power would greatly assist GHA in establishing a uniform system for obtaining good 
corroborative evidence from the Police, which would be invaluable in the successful pursuit of 
eviction actions. 
 
ASBO Notification Process 
The provisions in relation to information and records of Anti-Social Behaviour Order (Section 13 
and 14) detail only the requirements in relation to the local authority and registered social landlords.  
It is crucial that specific provision is made in relation to the Police.  As the Police are responsible 
for enforcing the orders and charging individuals for breaches of the orders it is essential that they 
are notified without exception of any new orders granted, orders revoked and any changes made 
thereto in order that orders are enforced lawfully. 
 
Information Sharing in Relation to the Procurator Fiscal 
The provisions in relation to Anti-Social Behaviour Orders granted on conviction for a criminal 
offence do not attract any specific information sharing or notification provisions.  As mentioned in 
relation to sections 13 and 14 the Police must be notified as a matter of course if the orders are to 
be enforced lawfully.  It is suggested that the local authority should be notified in order that it can 
maintain a definitive register of anti-social behaviour orders in its area.  If the subject of an order is 
the tenant of a local authority or registered social landlord, then particularly where the order has 
geographical limitations or direct implications on an individual’s tenancy, the landlord should also 
be notified as a matter of course. 
 
Noise Nuisance 
The Bill gives local authorities additional powers to deal with noise nuisance, particularly that of 
night noise in domestic dwellings. 
 
However there is concern that individual local authorities would have discretion to adopt a noise 
nuisance service and would be able to set the times and days on which a service would operate.  
Evidence from England and Wales, where such services have been available for some time, has 
shown that when the service is discretionary very few authorities have adopted and utilised the 
sanctions available.  Such services should be mandatory and offered by all local authorities in 
Scotland. 
 
Sheriff’s Power to Refer to a Children’s Hearing 
The Sheriff’s power to refer a case to a Children’s Hearing (Section 11) is welcomed.  However, the 
GHA would support an extension of this power in relation to actions for eviction.  This is particularly 
pertinent in relation to actions on the grounds of anti-social behaviour or criminal conviction.  Huge 
volumes of evidence in relation to the anti-social activities of households often raise serious issues 
in relation to the standard of care being provided for a child or whether a child is beyond the control 
of their parent(s) (both of which are grounds for referral to a Children’s Hearing).  It is our 
experience that Sheriffs have remarked that had they had that power they would have used it. 
 
The Legislative Process 

The Bill was published on 29th October 2003 and is now in the Committee stage.  The Committee 
has been taking evidence from civil servants and has been ‘on the road’ to seek the views of local 
communities. 
 
GHA was asked to assist in identifying some groups in Glasgow and Bryan Healy (Neighbour 
Relations Team (NRT) Manager) facilitated discussions between the Communities Committee and 
New Shaws LHO, Pollokshields Tenant Management Co-operative Association and Royston 
Corridor Homes.  It is likely that one of these groups and possibly GHA will be asked to give 
evidence at the Committee in January before the Committee stage ends. 
 
GHA will also provide any input required to assist the SFHA with their efforts to improve the Bill. 
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Staff will monitor the progress of the Bill and flag any changes that adversely affect our ability to 
deal with anti-social behaviour. 
 
Conclusion 

The Bill is a major step forward to provide more weapons in our armoury however small changes to 
detail will improve performance. 
 
Recommendations 

The Committee is requested: 
 
to support the proposed legislation; 
 
to support the suggestions discussed in paragraph 3 to refine and improve the legislation; 
 
to indicate that the Association is happy to give evidence to the Communities Committee if 
requested to do so; 
 
to note that the Association has put in place the Neighbour Relations Team and agreed to enter 
into a partnership with Streetwatch.  This fully compliments the Scottish Executive’s aim to combat 
anti-social behaviour. 
 
Glasgow Housing Association 
19 January 2004 
 

WRITTEN EVIDENCE FROM GLASGOW VOLUNTARY SECTOR YOUTH SERVICES 
PROVIDERS NETWORK 

The Glasgow Voluntary Sector Youth Services Providers Network is a growing network which aims 
to represent all the voluntary sector agencies in the city which provide services to children and 
young people. A scoping survey of 37 of our members fed back the following information: 
37 member organisations employ 166 full time staff, 102 part time staff and 139 sessional staff 
Those organisations asked have 1533 volunteers who provide services free of charge 
29 groups who were able to complete financial information recorded a gross turnover of £4,039,708 
per annum.  
 
Consulted member agencies provide a variety of services to young people across Glasgow.  Some 
organisations provide services to a highly focused and defined client group, such as young 
offenders or substance abusers, while others offer generic services based on geographical areas.  
 
The network is responding to this call for evidence as considerable concern exists about the bill as 
presented. In particular: 
 
We are concerned that the bill will lead to stigmatisation of young people  
The power of dispersal and designated areas ‘where alarm or distress has been caused’, with the 
focus on moving problems elsewhere does not highlight the impact which positive intervention can 
have on the lives of young people and those around them   
While we recognise that there are areas where there is real cause for concern about anti social 
behaviour our understanding and experience of young people suggests that preventative measures 
tackling the reasons behind such behaviour will have a more positive impact than legislation 
curtailing young people’s rights to free association. 
 
In summary, we would like to stress that prevention of anti social behaviour through positive 
intervention will have a greater impact in the lives of young people, working with them to change 
their behaviour and adopt pro-social lifestyles. Four case studies are appended as demonstrations 
of the wider impact positive intervention can have – problem solving rather than problem shifting.  
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Stigmatisation of young people  

The experience of member groups demonstrates that in many areas young people are targeted by 
the police and made to feel unwelcome. Often clients of groups have been stopped in the street 
because they were in a large group of young people.   
 
Young people themselves suffer from anti social behaviour disproportionately. Many feel that 
belonging to a large crown is a safer option.  
 
While the perception of anti social behaviour is that of a gang of young people menacing passers 
by on a street corner, Youthlink Scotland notes that  
“As with public perceptions of crime generally, fear of youth disorder can be out of all proportion to 
the extent of the actual problem; 180 young people under 16 were charged with an offence in 2002, 
this equates to less than 2% of all children aged 8-15; yet the 2000 survey of the East Lothian 
Citizens Panel found 40% of respondents reporting “young folk hanging about street corners” as a 
problem in their neighbourhood.  
 
Power of dispersal, designation of specific areas 

The network has grave concerns about any designation of specific areas as ‘anti social hotspots’. 
Territorial behaviour is a common concern for groups working with young people, particularly in 
Glasgow, and we do not believe that designating certain areas and therefore moving young people 
on with no provision for intervention will provide a solution.  
 
In addition it is not hard to envision a competition between certain groups as to who can get their 
area designated first, or travelling to other areas with the intent of having another area designated.  
 
At present some youth groups know where young people will go in the evenings and use this to 
make contact with clients who may not otherwise be reached, this is usually described as outreach 
and/or detached youth work This avenue of contact could be removed.  
 
The case studies attached demonstrate some of the impact which positive intervention can have on 
young people, even those with significant needs and chaotic lifestyles. Intervention of this sort 
solves the problem we believe this bill does not properly address – young people simply being 
moved on and demonised will not stop anti social behaviour. Working with a young person has 
positive outcomes far beyond that young person – as detailed their peer group or community can 
also benefit.   
 
A more positive approach would involve investment in youth services, particularly those provided 
by the frontline voluntary organisations, who are ideally placed to implement a programme of early 
intervention and preventative work with young people in their own communities/neighbourhoods. In 
the last 10 years theses types of services have been the first to go in local authority cutbacks.  
Providing evening and holiday services to young people from the age of 10 years and offering 
positive alternatives to ‘anti social behaviour’ will encourage young people to feel a valued part of 
their community. By having ownership and participating in community life young people can 
develop positive relationships with adults and a responsibility for their community. 
 
Need for additional legislation 

The network endorses the NCH view that; 
“New law is not necessary, but rather effective application of existing law. New processes for 
dealing with children and young people are not necessary, but rather the implementation and 
proper resourcing of existing processes.” 
 
Case Study One:  

Temple/Shafton Youth Project (www.tsyp.org.uk) 

TSYP is a generic youth project based in the NW of Glasgow and working with young people aged 
10-25 years. Work with 10 – 16 yr old includes youth clubs, sports activities, youth groups, school 
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holiday programmes etc. Work with 16 – 25 yr olds involves young people ‘at risk’ who have left 
school and have limited opportunities, we offer ICT training and free internet access, young learner 
driver programme (including theory and hazard perception tests on CD Rom, and subsidised 
driving lessons), international youth exchanges, a range of basic training opportunities in 
partnership with local college.  
 
Case Study  
Sandra* is a young lone parent who has alcohol and mental health problems (self harm). Sandra 
left school at 15 with no qualifications. She lacked confidence and self esteem and her lifestyle was 
too chaotic to keep a job or to consider training.  
 
For the past 5 years she has been constantly in trouble with the Police – breach of the peace, 
playing music too loudly, fighting, possession of cannabis, causing a disturbance in casualty dept, 
drunk and disorderly. At one point her daughter was taken into care due to Sandra’s self 
destructive lifestyle.  
 
She became involved in the Temple/Shafton Youth Project when we started an ICT project. She 
wanted to find out about the internet. It gave her something to occupy her time and learn new skills. 
Sandra participated in an introductory ICT course and then completed a basic word processing 
course. She quickly became proficient in ICT and she is now a full time volunteer, assisting others 
and able to set up equipment ready for a session.  
 
As a result of her involvement with the Project, Sandra began to trust the staff and confided with 
them about her personal problems. As a result Sandra’s lifestyle has taken a positive direction, she 
is attending counselling for her problems, she is dealing with her alcohol problem and is self 
harming less frequently, She is growing in self confidence and has successfully participated in 
other training opportunities such as First Aid, Food Hygiene and Health & Safety. She has her 
daughter back at home. She has one more court appearance to get through, and is hoping for 
community service. 
 
 
* Not her real name  
 
Case Study Two: 

Get Ready for Work programme @ Apex Scotland (www.apexscotland.org.uk) 

Apex Scotland was set up in 1987 with the following mission:  
“By addressing the employability needs of offenders, ex-offenders and young people at risk, we will 
improve employment prospects of clients, therefore reducing offending and contributing to safer 
communities”. 
 
At the moment the Dixon Street (Glasgow) team are working on the gr4w programme with a group 
of trainees who are between the ages of 15 – 18. This particular programme is funded by Scottish 
Enterprise and referrals are made by Careers Scotland. We offer 4 strands which are: Life skills, 
Vocational skills, Personal development and Core skills. The majority of our referrals are for life 
skills which is aimed at clients who have a more chaotic lifestyle and face many issues including 
ADHD, lit / num problems, self- harming and persistent offending. Most clients have come out of 
school early, either by exclusion or on their own behalf, and find it difficult to keep to a routine.  
 
Client A is a 17 year old boy who when he started at Apex in May 2003 was very quiet and at times 
withdrawn. He left school at 14 with no qualifications and lacked confidence and self- esteem. Due 
to the many different issues Client A faced as a child he started drinking alcohol excessively with 
friends and as a result would become angry and violent towards others, resulting in gang fighting. 
Client A has many charges against him including possession of cannabis, possession of offensive 
weapons and serious assault.  
 
Over the past 8 months Client A has worked closely with the gr4w team at Apex and has matured a 
great deal. He is much more aware of himself and what he wants in life. Today Client A is more 
confident, attending Apex on a daily basis and participating well in sessions / activities. Client A has 
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been on a work placement learning new skills and is very keen to move into and sustain 
construction related employment and is accessing the employability sessions to achieve this goal 
He has also moved out of his area and away from his peers this has facilitated a dramatic 
improvement in his offending behaviour.  
 
Case Study Three 

Dalmarnock Youth Project 

The Dalmarnock Youth Project (DYP) is a detached youth work project targeting 9-24 year olds. 
The DYP’s remit and community development approach to working with young people places the 
Project in a crucial position to connect with the most marginalised young people within Dalmarnock.  
 
The DYP uses streetwork as a method of initiating contact with young people, and through building 
positive relationships with them responds to their social, recreational and educational needs. The 
DYP works in partnership with local young people and also with other statutory and voluntary 
agencies. It involves itself with young people’s community issues and concerns, groupwork 
activities, training for young people, individual support work, and operating a young people’s drop-
in facility. 
 
The Dalmarnock Millennium Play Area 
As far back as 1999, local parents, children and young people bemoaned the lack of a safe play 
and recreational facility within Dalmarnock. The DYP’s detached youth work programme had 
echoed young people’s concerns, and also highlighted their willingness to be proactive in 
addressing this issue and local need.  
 
A number of public meetings took place, and a community consultation process/youth survey was 
conducted. In March 2000, with the support of East End Health Action, Glasgow City Council Social 
Work Services and the DYP, a community-based play association (Dalmarnock Millennium Play 
Association) was established with a remit to “take forward an agreed plan to develop a safe play 
area in Dalmarnock, and to secure funding which would enable the initial phases of construction to 
take place within a 9-12 month period.” 
 
The role of the DYP was agreed as follows: “To support young people’s active involvement with the 
Play Association, support them to form a working group, and to link groups of ‘detached young 
people’ in with the community development process.” 
 
This involved the DYP supporting peer consultancy/survey work, going on study visits throughout 
Scotland, and providing young people with training so they could effectively participate in the 
ongoing development and management of the Dalmarnock Millennium Play Area.  
 
Details of the Case: 
Local young people successfully participate in the development process, and a large group of 
young people (the majority contacted through the DYP’s streetwork programme) form the Play 
Area Youth Subgroup. In addition, groups of detached young people are linked into the broader 
community consultation process, thus ensuring that their needs and aspirations form an integral 
part of the overall play area development. Critically, the young people of Dalmarnock become key 
stakeholders in the development and maintenance of the local play facility.  
 
With the support of the DYP, groups of young people participate in two training residentials that 
further confirm the facilities and provisions they feel should be developed at the identified site, and 
empowers them with the skills and confidence to fully participate in the ongoing work of the 
Dalmarnock Millennium Play Association. 
 
Through the collective work and action of the Play Association, funding was secured throughout 
2000/01, and the Dalmarnock Millennium Play Area was opened by Glasgow’s Lord Provost in May 
2001. This represented a significant achievement for the local community, and illustrated that 
divergent groups within the community could work collectively to overcome fatalism and negativity. 
Young people in particular, with the appropriate support, displayed a willingness to play a positive 
and constructive role in the development and regeneration of their local community.  
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An important community resource and facility has continued to grow in strength, and the DMPA has 
now achieved a high level of autonomy. The facility is highly valued by local young people and 
provides a safe and secure environment for young people, children and families to participate in 
play and recreation. 
 
In addition, other agencies have been able to use the facilities in order to provide more structured 
activities, in particular sports coaching and organised play, and this has clearly met local need.  
 
Young people throughout Dalmarnock have a sense of ownership and responsibility for the facility, 
which also provides a focus for both diversionary activities and safe play and recreation. With the 
support of the DYP, young people continue to play a positive and constructive role in its 
maintenance, management and future development. 
 
John R Hosie 
Senior Youth Worker 
 
Case Study Four  

Drum Adventure 

Drum Adventure is a community led charitable organisation that supplies outdoor education 
opportunities to benefit those suffering the worst effects of deprivation throughout Glasgow City. It 
achieves its targets through an affiliation system open to any community group working with young 
people. It assisting its member groups to achieve their development aims through the activities and 
courses provided. 
 
Case Study  
 
Colin and Andrew (changed identify) both suffered serious problems of neglect and abuse at home 
due to alcohol and drugs misuse within the family. They were not attending school and were 
ultimately referred to the Social Work Department and enlisted in a Group Work programme to 
provided counselling and behavioural support. They were then 12 and 13 years old. 
 
As part of the Group Work programme the boys attended a regular series of outdoor activities 
(approx. one evening per three weeks) over a period of three years. During this time they 
developed a wide variety of activity skills and much self-confidence. Behaviour improved and 
coping strategies with ongoing family problems were reinforced through a growth in self-belief and 
independence. 
 
Their work with the project culminated in 2003 with them successfully taking part in a sail training 
week and a major foreign expedition to represent their community on the Nijmegen Marches in 
Holland. 
 
On their return they were offered supported employment training places as stores assistants with 
the Adventure Group. However, this did not last very long as they soon were to be awarded places 
at North Glasgow College where they are both excelling on an HNC Outdoor Education course. 
 
Both young men have also recently been nominated for the Young Scot Award for their part in 
developing a follow up peer support group for young people in the community who have come to 
the end of their Social Work intervention programmes. Needless to say, outdoor activities are to 
feature largely in this new group’s calendar of events.  
 
Glasgow Voluntary Sector Youth Services Providers Network  
30 January 2004 
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WRITTEN EVIDENCE FROM KEEP SCOTLAND BEAUTIFUL 

Introduction 

Keep Scotland Beautiful (KSB) is one of Scotland’s leading environmental charities involved in 
improving the quality of local environments in Scotland. Keep Scotland Beautiful delivers a number 
of national environmental initiatives including the Environmental Education Programme Eco-
schools,which is available to all primary and secondary schools as part of the national priorities for 
education framework covering citizenship; the People and Places Programme which works with 
local authorities and companies like Amey the motorway and trunk road contractor, and Network 
Rail to monitor and improve standards of  litter and waste; and the Waste Aware Scotland 
Programme which is supporting the education and awareness strategy for the roll out of the 
National Waste Plan aimed at reducing, reusing and recycling waste. 
 
Keep Scotland Beautiful Chairs the recently established Scottish Flytipping Forum and employs the 
National Co-ordinator who is working with the Forum partners to produce proposals to tackle and 
reduce flytipping and establish robust systems for the different agencies involved including the 
Scottish Environment Protection Agency (SEPA), local authorities, landowners, police etc. 
 
KSB works in partnership with 32 Scottish local authorities  through a programme called LEAMS 
(Local environmental audit and management system) to measure the cleanliness of our cities and 
communities and make recommendations for ways of improving standards of cleanliness and 
environmental incivilities like graffiti, vandalism, dog fouling, flyposting and detritus. Through this 
partnership monitoring KSB is building up a detailed profile of the standard of the quality of the built 
environment throughout Scotland and LEAMS is now being adopted as a PI for cleanliness 
standards by Audit Scotland. 
 
Comments on Part 6 of the Antisocial Behaviour Bill- The Environment 

KSB welcomes the proposals in the Antisocial Behaviour Bill to strengthen the enforcement powers 
on the Environment which are contained in Part 6. The extension of powers for fixed penalty 
notices to the police for the offence of littering and the proposals to extend fixed penalty powers for 
flytipping will assist in the fight against this menace so long as they are backed up by action from 
the police and designated local authority staff. 
 
Historically the record of fines for environmental offences like littering and flytipping  has been low, 
although more recently our surveys have shown a greater willingness of the enforcement bodies to 
use fixed penalty notices for littering. We would urge Police Chiefs in particular to ensure that they 
give sufficient priority and resources to their front line officers to use the welcome new powers 
proposed under sections 49 and 50 
 
KSB particularly welcomes the proposed powers under Part 6 (Section 51) to allow Scottish 
Ministers powers to give Directions under section 89 of the Environmental Protection Act to duty 
bodies to ensure they carry out their responsibilities under this statute to keep land litter free. For 
too long the general public has been frustrated if areas which are littered and have been identified 
as requiring attention to remove litter or waste are ignored by the relevant duty body. Our 
experience has shown that where an area is adequately maintained for litter then it is less likely to 
be defaced and resources need to directed to need rather than frequency. This prioritisation of 
resources is not always popular in areas which traditionally have been used to a regular service but 
is absolutely vital if the finite resources are to be used effectively to improve the standards of the 
worst affected areas. 
 
The standards for compliance with Section 89 of the Environmental Protection Act 1990 are laid 
down by the Code of Practice for Litter and Refuse 1999 referred to in the Act  and procedures will 
need to be in place by the Scottish Executive for vigorous monitoring to ensure that areas requiring 
attention are properly and timeously identified so that the duty bodies  “requiring direction” are 
indeed directed. 
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Additional powers in the Bill to tackle graffiti 

KSB has been involved in consultation with the Scottish Executive Community officers about the 
prospect of additional powers being given to local authorities to tackle the removal of graffiti from 
private property.  We would support the introduction into the Bill of suitable powers to allow local 
authorities to serve graffiti removal notices on private property where appropriate and with the 
relevant safeguards. 
 
Community Involvement 
KSB would  like to encourage more ownership of local environmental quality concerns by 
communities working with public bodies to tackle them and a programme has now been developed 
by KSB called NEAT (Neighbourhood Environmental Action Team) which has the aim of training 
local people in their community to measure standards of cleanliness, vandalism, graffiti etc and to 
work with the relevant duty bodies to tackle them. KSB sees great potential for joint working with 
the new Community Wardening schemes in this area and of course the participation of the  
relevant local authority and police officers is essential. There is a funding issue for these proposals 
and discussions are taking place at the moment with some local authorities and the Scottish 
Executive to see how the potential for NEAT can be maximised in areas of poor environmental 
quality. 
 
It is absolutely vital that some form of monitoring and evaluation of service quality and expenditure 
on measures to improve environmental quality is established to see if standards  are improving or 
not.  NEAT may have an important role in involving local community representatives, community 
wardens, local councils and public and private bodies in determining this and will require to be 
properly funded to succeed. 
 
Joint Working to improve local environmental quality 

The word ‘partnership’ has now almost become a cliché but in our experience the best examples of 
areas where we are seeing measurable improvements to local environmental quality for example in 
South Lanarkshire, Edinburgh, Stirling and Dundee are based on a joint working approach. 
 
Past experience has too often been to see local environmental quality issues as the sole 
responsibility of the local authorities  and often only one section of that authority. Whilst local 
authorities have a key and leading role, the issues need to be owned by the community and a 
range of stakeholders including the police, housing agencies, national agencies, transport 
companies, utility companies etc. 
 
The Antisocial Behaviour Bill through its range of measures, including the environmental ones, 
does offer greater opportunities for co-operation and engaging with a wider range of interested 
parties to tackle poor environmental quality in our cities, towns and villages. 
 
John Summers 
National Director 
Keep Scotland Beautiful 
December 2003 
 

WRITTEN EVIDENCE FROM PAUL MORRISSON 

The society we now live in seems more interested in political correctness than common sense. The 
rights of criminals are favoured over their victims. Children are being raised with neither discipline 
nor direction, and lacking borders, are going haywire in the sure belief that there are no laws being 
enforced to stop them.  
 
Even those troublemakers who are apprehended by the police are let out to do their depradation 
again because they are considered too young for the laws to punish.  
 
There was a time when people knew right from wrong. Now there is a general grey area in which 
no one is to blame, excuses are made about background and upbringing, and to be more 
understanding with criminals.  
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Try telling that to people robbed, bullied and terrorized, who feel defenceless and powerless 
because of the ineptitude of current laws.  
Also, if children today were treated less like adults (which they patently are not), there may be less 
confusion as to who is supposed to be giving the guidance and who is supposed to be taking it.  
 
We could learn a lot from Texas, where they have an old fashioned and effective solution for 
dealing with anti social behaviour (or crime, to put it in basic terms). In Texas both young and old 
are more aware of right and wrong because the punishments are real and generally delivered 
without fear or favour. And with the punishments there are also programmes that seek to reform 
the individual. But the main emphasis is on punishing the wrongdoer and protecting the victim, 
which is as it should be in a society that presumes to call itself civilized. As a result of this 
straightforward solution, crime in Texas has decreased dramatically. 
 
If things go on as they are here, we are going to have future generations of increasingly more 
selfish and criminal bent, because nothing exists at the moment to properly punish wrongdoers and 
discipline the young.  
 
The law is broken and the criminal is understood rather than made to regret it. If the victim of an 
attack acts in defence they are sent to jail. And how does one quantify reasonable force exactly 
when someone is about to put a knife into you?  
 
It seemns that no one wants to be disturbed at the idea of the law being so incompetent that it 
forces a private citizen to do violence or die rather than have plain old justice be done. And I've 
really got to laugh.. Those who take a stand are compared to wild west vigilantes, but wild as it 
was, there was probably more effective law enforcement back then.  
 
Paul T Morrisson 
January 2004 
 

WRITTEN EVIDENCE FROM NORTHGATE INFORMATION SOLUTIONS  

Introduction 

Northgate’s submission to the Communities Committee focuses on the extended use of penalty 
notices proposed in the bill.  Our response provides some suggestions on how the bill could be 
strengthened to support the effective use of penalty notices within an overall system of education 
and enforcement as a new and growing part of the system of administrative justice in Scotland. 
 
In recent years there has been a discernible trend of applying civil and administrative penalties as 
part of, or to supplement, the criminal law.  Yet there appears to have been little analysis of how 
this shift in administrative justice affects people’s perceptions of the justice system, nor a study of 
the impact of the system itself.  Without such analysis there is a danger that the use of such 
systems will emerge by stealth instead of design.  Rather than assisting to gain and maintain the 
public’s trust in the community justice system, this could undermine it. 
 
Northgate believes that the penalty notice system can play an integral role in the administration of 
justice, but that the system is only as effective as it is fairly enforced.     
 
Education and enforcement 

The right to live free from environmental and social nuisance should be enjoyed and respected by 
all.  It is fundamental to the quality of life and community well-being. This requires a strong and 
robust system of community justice built on two equal pillars – help and enforcement.   
 
For Northgate, an effective system of community justice is about both help and punishment.  A 
healthy society promotes social inclusion and a strong sense of solidarity and social responsibility 
within communities.  But it must also enforce the administration of civil and criminal justice.   
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Demoralised communities living in run-down or neglected environments need to know that broader 
social issues – inequality and social deprivation – will be tackled at the same time as their day to 
day concerns such as poor street lighting, dirty streets, run down public buildings and fear of crime.  
And when social nuisance or crimes are reported, but nothing done, then the community becomes 
a victim too. 
 
The penalty notice system can provide administrative convenience, particularly in dealing with high-
volume low-level social and economic nuisance and crime which may otherwise continue 
unabated.  It can also play a role in diverting people away from the courts.  Penalty notices give 
authorities with limited resources an additional means of dealing efficiently with minor offences.   
 
Penalty notices can have a "ripple" effect.  Once imposed on individuals for particular offences, 
word of mouth quickly leads to other individuals improving their performance in order to avoid 
paying of similar fines.  By integrating them into the educative process, they themselves may assist 
changing attitudes and behaviour, at least, in the short term.  
 
The wider use of penalty notices should be part of a co-ordinated policy mix of education, the 
promotion of rights and law enforcement to optimize prevention of low-level, endemic social and 
environmental nuisance.  Community engagement and inclusion in developing effective policies is 
crucial.  Citizens are not only users and consumers, they are deliverers and they should be 
collaborators.  So whilst the content of policy is important, so too is the context in which it is 
delivered.  Any effective anti-social behaviour strategy must involve the community both in 
problem-solving and change management.  
 
Community well-being is founded on trust between local citizens and public authorities.  Where 
there is perceived inactivity by public authorities to deal with citizens’ day to day concerns, local 
citizens are less likely to trust their ability to deliver fair and efficient public services.  A proactive 
approach to educating and promoting community well-being, backed up by a system of penalty 
notice administration where clear and decisive action is taken to tackle individual concerns, could 
help to enhance public trust and improve service delivery. 
 
Monitoring adverse impact 

If the system is used inappropriately, questions can be raised about the use of penalty notices as a 
preventative tool and whether they violate human rights principles, due process and fairness. 
 
Given the need to ensure compliance with discrimination and human rights law, we recommend 
that national guidance should be issued to ensure best practice and compliance, and that this 
should be placed on the face of the Bill. 
 
In particular, guidelines should provide that public authorities review the use of such systems and 
put in place practices to measure and prevent adverse impacts.  This will help to send out a strong 
message to the public that systems will be tested to ensure that there is no underlying bias which 
would lead to disproportionate, unequal or unfair treatment on account of such factors as gender, 
disability, special needs and religion.     
 
Preparing the public  

It is important to ensure that penalty notice enforcement, in so far as it is possible, is directed at 
organisations and individuals who knowingly infringe environmental, social and other low-level 
criminal or civil offences.    
 
This means taking measures to inform the public about their responsibilities and rights.  They 
should be prepared for new changes in law so that they understand the implications of continuing 
their actions.  
 
We recommend that a duty to inform the public about the introduction of such systems be placed 
on the face of the bill.  
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Ability to pay 

Unlike court fines, penalty notices are not related to the ability to pay.  This means that problems 
can occur if individuals are allowed to accrue large amounts of unpaid fines.  Enforcement systems 
should monitor their use.  
 
Training of enforcers 

Whilst penalty notices may provide an efficient and cost-effective means of dealing with minor 
offences, the penalty notice system is only as fair as it is operated.  This means that particular 
attention should be paid to the training and resources of staff who will operate the system – from 
front line staff who issue the tickets to enforcement mangers.   
 
Staff should be adequately equipped to understand how human rights and diversity issues impact 
on service delivery, and be able to deal with the public in a courteous, fair, equitable and consistent 
fashion.   
 
Tracking penalty notice enforcement 

As with any financial penalty, penalty notices must be effectively enforced to provide both deterrent 
and reassurance to the public that such issues will be tackled.  Authorities will need to consider 
what systems they have in place to track, enforce and evaluate any scheme they introduce.  
Enforcement systems must be responsive, transparent, accountable, equitable and audited. 
 
Costs and collaboration   

Crime and anti-social behaviour do not respect local authority boundaries.  The sharing of 
information between all agencies responsible for community well-being is crucial.  A collaborative 
approach, working closely with the police and other public authorities, appears to deliver the 
greatest benefit to the community.  
 
Consideration could be given to establishing centres of excellence for enforcement, and the 
possible sharing of back office staff within and between local authorities and between local 
authorities and the police. 
 
About Northgate Information Solutions 

Northgate is a technology company with a difference.  We are committed to high quality public 
services.  And we understand the public sector.  We know how it works, some of its problems and 
most of its challenges.  That knowledge is core to our business.  
 
At Northgate we are sensitive to the internal requirements of our public sector customers, the 
process of public service delivery and the wider policy agenda surrounding public services.  We 
develop solutions that take all three into account and understand the relationship between them. 
Northgate supplies innovative technology solutions to the public sector.  Our clear customer focus 
and collaborative approach has helped us to work with all 52 police authorities and over a quarter 
of local authorities.  Our task is to enhance public sector value through the intelligent use of 
information technology and to share in the economic and social benefits that this brings.  
 
Northgate helps communities to achieve a safer, cleaner and healthier environment by tackling the 
issues that are most important to local people, from anti-social behaviour to urban congestion.  We 
believe that citizens should be at the heart of public services and be active participants in the 
delivery of local solutions. 
 
New powers often create new headaches for public authorities, pressed for time and resources.  
With over thirty years of experience, Northgate’s no-nonsense approach helps our partners meet 
changing demands with the minimum of fuss.  We give public authorities the support to innovate 
and experiment, developing new responses to long-standing problems and anticipating problems 
that may arise in the future.  
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Northgate assists local authorities, the police and the emergency services to raise local standards 
by helping them provide citizens with accessible and responsive one-stop services.  Our local 
authority clients at Halton and Swale Borough Councils have won awards in recognition of their 
contribution to e-government.   
Northgate helps deliver solutions to high-profile environmental problems.  We provide enforcement 
systems for Transport for London’s congestion charging scheme, reducing delays and pollution in 
the capital. 
Northgate works in partnership with the government and police to give forces and local authorities 
the tools they need to deal effectively and efficiently with anti-social behaviour.  We are the biggest 
provider of penalty notice software systems to the police. 
Northgate provides managed services across numerous sectors, public and private, including the 
first fully managed service for Devon & Cornwall Police Authority. 
Northgate helps the emergency and other services to co-ordinate their work, providing them with 
the means to predict and prevent emergencies and crimes from occurring in the first place and to 
Northgate supports national road safety and local traffic management strategies.  We are the UK’s 
leading provider of vehicle penalty and fixed penalty enforcement systems. 
Northgate manages benefit systems for local authorities such as Camden, streamlining the benefits 
process and allowing citizens easier access to the support that they need.  
Northgate works in close partnership with many public sector organizations such as the GLA, 
helping them focus on the delivery of their core services by managing a wide range of human 
resource tasks, such as payroll, that require high levels of administration. 
 
Northgate’s services allow public authorities to focus on public service delivery, reducing the 
administrative burden.  By using our systems, public authorities spend less time chasing the paper 
trail and more time improving the quality of life for local communities and their citizens. 
 
Northgate helps public authorities to implement national policy through local delivery.  When public 
authorities benefit, the community does too. 
 
Northgate Information Solutions 
30 January 2004 
 

WRITTEN EVIDENCE FROM OUTRIGHT SCOTLAND 

I refer to the Communities Committees’ call for evidence seeking views on the general principles of 
the Antisocial Behaviour etc. (Scotland) Bill.  Outright Scotland, a lesbian, gay, bisexual and 
transgender (LGBT) equality organisation with a record of working in community safety issues 
would like to make the following observations. 
 
The purpose of the Bill is to support the four themes of the Executive’s strategy on antisocial 
behaviour.  The themes are: 
 

• protecting and empowering communities; 
• preventing antisocial behaviour by working with children and families; 
• building safe, secure and attractive communities; and 
• effective enforcement. 

 
Outright Scotland, argues that there is a need to address the needs of “communities of interest” as 
well as communities of geography.  Accordingly we ask the Communities Committee to consider 
our contention that the Bill will have only marginal impact on 
 

• protecting and empowering LGBT communities; 
• preventing antisocial behaviour against LGBT people by working with children and families; 
• building safe, secure and attractive communities for LGBT people; and 
• effective enforcement of incidents and offences experienced by LGBT people. 
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Accordingly we would ask the Committee to consider the impact of antisocial behaviour on 
communities of interest as well as communities of geography and to ask the Executive to do so too. 
 
Keith Cowan 
Community Safety Spokesperson 
Outright Scotland 
December 2003 
 

WRITTEN EVIDENCE FROM SACRO 

SACRO welcomes the determination of the Scottish Executive to give increased attention to means 
whereby antisocial behaviour can be effectively addressed. Too many of Scotland’s communities 
are disproportionally affected by such behaviour, and attention to such problems is overdue. Whilst 
we are supportive of many of the measures proposed in the Bill, we remain concerned about two 
central features which appear to underlie some of the thinking it contains.  
 
Firstly, we are concerned by the way antisocial behaviour and the methods proposed to tackle it 
appear to be confused, in a number of proposals, with criminal behaviour and remedies more 
suited to that level of activity. This has a number of consequences: it fails to do justice to the 
underlying issue of how best to enforce existing laws and remedies; in some cases it undermines 
human rights; it runs the risk of being counterproductive; and it lacks focus and detracts from the 
task of dealing with the most antisocial criminal behaviour.  
 
Secondly, it is regrettable that, whilst the consultation preceding publication of this Bill stated the 
necessity of community involvement as a prerequisite to dealing with antisocial behaviour, the main 
emphasis of the Bill is on establishing more grounds for legal and court intervention.  
 
Anti-social behaviour that is criminal should be dealt by criminal law. Anti-social behaviour that is 
not criminal should be dealt with by other measures, based primarily on community involvement 
and including particularly community mediation to resolve conflict arising from lifestyle clashes. 
 
SACRO is aware of and in touch with the issues affecting people living in communities most 
affected by problems associated with antisocial behaviour. Our work brings our staff in regular 
contact with people in these communities and many of our own staff and volunteers live in these 
communities. We are aware that the issues which are most often cited as requiring attention focus 
largely on: the need to effect environmental improvements (e.g. property repairs, securing of empty 
premises, removal of abandoned vehicles, furniture and rubbish); police responses to criminal 
behaviour; and availability of safe facilities for young people which reduce the potential for inter-
generational lifestyle clashes. 
 
It has been argued in support of the Bill that the measures proposed do not represent the totality of 
the Executive’s strategy for dealing with antisocial behaviour, but rather that they offer additions to 
the ‘toolkit’. SACRO fully recognises the positive work and support of the Executive in respect of 
other measures to deal with this problem and would suggest that it is important to be sure that we 
concentrate on producing the right tools for the job. 
 
In the comments that follow, we have concentrated on those proposals about which we have most 
concerns and/or have specific suggestions to make. 
 
Part 1  Antisocial Behaviour Strategies 

Section 1 The Policy Memorandum to the Bill acknowledges that authorities can face 
obstacles in joint initiatives and gathering evidence in individual cases due to constraints on 
information exchange. This is mainly because of the important protection afforded individuals by 
the Data Protection Acts. It is the case, however, that these constraints are interpreted differently 
by various local authorities and police forces, with a resulting wide divergence in practice. It may 
therefore be an appropriate time to clarify the DPA with regard to exchange of information in 
circumstances of alleged anti-social behaviour.  
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Section 2 Directions: Registered Social Landlords 
The decision to empower Ministers to direct registered social landlords to work with authorities and 
chief constables in producing strategies is to be welcomed. It is hoped, however, that this power 
will be targeted carefully. While there is a clear case for the larger RSLs to be required to 
participate, for some local Housing Associations/Co-ops, the burden may be disproportionate to the 
value of their contribution. 
 
Part 2   Antisocial Behaviour Orders  

Section 4 Antisocial behaviour should be dealt with through measures to bolster the factors 
which protect against or reduce the risk of behaving anti-socially. These are many and range from 
early parental support from Health Visitors; councils maintaining a clean and tidy environment in all 
areas; adequate noise insulation building regulations; to provision of adequate parks, youth clubs, 
sports facilities and community improvement schemes in which all young people can participate. 
There should also be available detached youth work and mentoring schemes. Where there are 
disputes, Community Mediation and potentially intergenerational streetwork based mediation, 
which is about to be pioneered by SACRO in Aberdeen (with the City Council and Grampian 
Police) are a more effective and positive way to resolve matters. 
 
We would urge that the minimum age for an antisocial behaviour order should continue to be 16 
years of age.  
 
The point made above in Section 1 regarding Data Protection is also of significance here. If, for 
instance, an RSL is considering an ASBO against someone under 16, they are required to consult 
with the local authority, the police, and the Principal Reporter. What range and depth of information 
is it appropriate to release to the RSL, and what is the position under the DPA?  
 
There appears to be no mention in the Bill, Explanatory Notes or Policy Memorandum of the 
requirement for the court to be satisfied that all other possible measures including, specifically, 
community mediation, have been attempted before issuing an ASBO – as is the case in respect of 
over 16s in existing legislation. The reference in the Policy Memorandum to restorative justice, 
including mediation and reparation is misleading in this context, as those measures relate primarily 
to means of dealing with criminal offences rather than anti-social behaviour. SACRO considers it 
essential that community mediation services should be available in all local authority areas as a 
major means of dealing with anti-social behaviour and that courts should be obliged to ensure that 
mediation has been attempted to resolve all matters of concern before considering whether an 
ASBO should be issued. If the Executive is determined to extend ASBOs to under 16s we would 
strongly urge that similar provisos should be specifically stated either in the legislation or its 
accompanying guidance as is already the case in respect of over 16s. It surely cannot be right that 
such provision should exist for one age group but not the other and it is presumably there for adults 
because it is recognised to be a more effective and cost-effective way to resolve disputes. 
 
SACRO has been concerned to note some of the developments accompanying the issuing of 
ASBOs in England & Wales (where such orders have been available for persons aged 10+ years 
since 1999). We have been particularly concerned by reports of the increasing role of national and 
local newspapers in this process, e.g. a national newspaper’s campaign exhorting the public to 
‘shop a yob’ and the extensive coverage of ASBOs on teenagers in local press reports, including 
front page photographs. This reporting is possible because ASBOs are civil rather than criminal 
measures.  
 
Such public labelling of individual youngsters is more likely to aggravate social exclusion and 
confirm young people in antisocial behaviour than to provide them with the means and motivation 
to desist. It is inappropriate that it should be accepted that criminal offending by under 16s should 
be subject to reporting restrictions whereas less serious, by definition, antisocial behaviour should 
be publicised in a ‘name & shame’ approach. We would suggest that there may also be issues here 
in relation to human rights legislation and that these require to be explored in order to clarify this 
matter. This issue would not arise, of course, if the minimum age for ASBOs is maintained at 16.  
 
If the legislation is passed to apply this provision to under 16s, we would suggest that this should 
be dealt with in the Hearings rather than Courts. This would enable the matter to be dealt with in a 
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more holistic manner and would also obviate the problem of counter-productive publicity outlined 
above. In the Children’s Hearing system assessment is based on the “whole picture”, then complex 
social problems and wide range of behaviours can be dealt with (if the system is adequately 
resourced, as the positive results emerging from the well resourced Fast Track Hearings is 
evidencing) through flexible sanctions, a continuum of interventions; and confidentiality is 
preserved for the young people. 
 
An antisocial behaviour order is defined in para 4 as an order which prohibits, indefinitely or for 
such period as may be specified in the order, the specified person from doing anything described in 
the order (qualified by paras 5 & 6 following). This is a sweeping provision to deal with behaviour 
which might not even be criminal in the first place. With criminal offences there are restrictions on 
what can be prescribed as appropriate sentences –such restrictions are even more necessary 
when it has not even been established that criminal behaviour has taken place.  
 
From participation in seminars and conferences on anti-social behaviour in England & Wales, we 
are aware of the openly stated practice in some areas of including deliberately disproportionate 
conditions as a part of individual ASBOs as a basis for bargaining and gaining acceptance of lesser 
conditions, by those against whom the order is sought and/or by their legal representative, rather 
than on the basis of what is realistic and reasonable. We would suggest that much tighter 
definitions and restrictions are required to prevent this situation arising in Scotland and to meet 
justified concerns about proportionality and basic human rights. 
 
SACRO also supports Shelter’s view that ASBOs for under 16s should not be linked to type of 
tenancy. In a short-tenancy the landlord can evict without giving reason and even the behaviour of 
one child in a family could lead to homelessness for a whole family. 
 
Section 7 Interim Antisocial Behaviour Orders 
The introduction of interim ASBOs came about as a result of concerns about the length of time 
involved in obtaining a full ASBO in circumstances where it was considered necessary to achieve 
early action. Whilst this is understandable, it also means that breaches of interim orders could 
result in somebody being penalised, including up to 5 years imprisonment, for alleged non-criminal 
behaviour for which the grounds have not been fully established. This on top of the fact that the 
standards of proof in civil cases are themselves lower than in criminal cases. 
 
This adds further weight to the question that has to be asked about this as with some other 
proposed provisions: if the actions are seriously anti-social then should they not be prosecuted as 
crimes or offences and dealt with by the very extensive range of community disposals already 
available? It is not acceptable to attempt to deal with problems relating to court delays or time 
required to assemble sufficient evidence for prosecution, by diluting our standards of justice. There 
are already too many examples of miscarriages of justice to allow us to think that we can go down 
this road. 
 
Section 9 Breach of Orders (ASBOs not following criminal conviction) 
SACRO welcomes the fact that the Bill excludes the possibility of children being liable to 
imprisonment for breaches of ASBOs. Nevertheless, the continuing provision of this disposal for 
adults in respect of behaviour which was not originally criminal remains a matter of concern and 
again raises the question mentioned above in relation to the need to use existing criminal law in 
respect of criminal behaviour. 
 
Section 10 Breach of Orders: Arrest without Warrant 
Again it is necessary to accept the validity of ASBOs for non-criminal behaviour to go along with 
this enforcement measure, which is reasonable only if there is relatively serious crime.   
 
Section 11  Sheriff’s Power to refer cases to Children’s Hearing  
This removes discretion from the Reporter.  It should  be up to the Reporter to receive the referral 
from the Sheriff and decide whether it needs to go to a Hearing or to be dealt with by other means. 
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Section 12 Sheriff’s Power to make Parenting Order 
SACRO believes that any power of making parenting orders should be restricted to the Hearings 
system rather than Courts. We have other comments on this proposed provision under Part 9 
below. 
 
Part 3   Dispersal of Groups 

Sections 16-22  
These sections represent potentially some of the most worrying in the Bill, for a number of reasons, 
including that they potentially breach ECHR and Article 15 of The UN Convention on the Rights of 
the Child (the right of association). Also, there are existing powers to deal with troublesome groups. 
We would suggest that the issues which require to be addressed in dealing with gatherings of 
antisocial groups are the availability of police on the one hand and the availability of local 
community mediation schemes on the other 
 
Section 20 gives Scottish Ministers the power to issue guidance on the execution of these powers, 
but such guidance can never be other than ambiguous due to the wording of S16 (1) (a), which 
talks about reasonable grounds for believing that any members of the public have been alarmed or 
distressed as a result of the presence or behaviour of groups. Section 18(1) is even wider, adding 
further justification for such measures where the presence or behaviour of two or more 
persons………has resulted, or is likely to result, in any members of the public being alarmed or 
distressed.  
 
This means that if a police officer believes someone is distressed by the presence of a group of as 
few as two people, irrespective of their behaviour, criminal or otherwise, he can take action. It does 
not say that the distress has to be reasonable, and individuals’ tolerance of others’ behaviour is 
very subjective. It is to be expected that this section will be challenged through the courts unless a 
requirement that the alarm or distress is reasonable is explicit in the legislation. 
 
We believe that this section represents an example of the confusion between appropriate 
measures to deal with criminal behaviour and those required to deal with lifestyle clashes between 
different sections of the community.  
 
If criminal behaviour is taking place, this is not acceptable in any location, and should be dealt with 
by criminal law. If lifestyle clashes are causing alarm or distress, these should be dealt with by 
other means such as community mediation. To confuse the two is likely to aggravate situations 
rather than resolve them.  
 
This measure is also, likely to prove potentially very demanding on police time in an unfocussed 
way. It is easy to imagine groups of young people engaged in ‘games’ aimed at testing the 
boundaries of the specified localities and the readiness of the police to enforce these on a regular 
basis. This will detract seriously from the attention that requires to be given to the behaviour of the 
young people rather than their simple presence. It can also lead to imprisonment of young people 
for behaviour that itself was not criminal. 
 
Part 9   Parenting Orders 

Section 77 These could, at least theoretically, lead to parents going to prison because of 
antisocial behaviour or criminal conduct by their child or in the interests of improving the welfare of 
the relevant child.  Breach of the PO is dealt with by fine and unpaid fine could lead to prison. The 
welfare of the child must remain paramount in considering this latter sanction. 
 
We would suggest that it is contrary to basic human rights to punish somebody for the behaviour or 
conduct of another, unless acting on their behalf. Also, we would question how the welfare of a 
child can be improved by imprisoning his/her parents, unless the parent is guilty of abuse against 
the child; in which case this should be dealt with by criminal proceedings. 
 
We would suggest that this provision should be restricted to the welfare condition, excluding 
grounds based on the behaviour condition or the conduct condition for the reasons stated above.  
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As previously stated above, we also believe that this power should be held within the Hearings 
system and also that it should only be used when all voluntary measures have failed. In this 
respect, we would also suggest that attention is required to assess the extent of availability of 
support services for parents of adolescent children (including Family Group Conferencing as 
developed by agencies such as Children 1st and SACRO). In the latter parents can also be 
challenged and give assurances about their future action as parents.  
 
Part 10 Further Criminal Measures 

Section 88 Antisocial Behaviour Orders 
This proposal avoids the objection about ASBOs in respect of non-criminal behaviour but will 
involve up-tariffing.  There may be double jeopardy for the offender – risk of breach of order given 
for offence, e.g. probation, and risk of breach of ASBO – penalties include imprisonment, as for 
other ASBOs.  It could be argued that this is disproportionate. We would also draw attention to our 
comments under Section 4 on proportionality and the need to be more prescriptive in relation to the 
nature of conditions to be contained in ASBOs. We would suggest these requirements are also 
valid in respect of those convicted of criminal offences. 
 
This provision also raises potential tensions in respect of public reporting of the order and its terms 
(again as discussed under Section 4 above) and the presumption in favour of anonymity in relation 
to offending by under 16s. If an ASBO is made immediately following conviction and the young 
person is named and photographed with details of ASBO conditions publicised, it is highly likely 
that such information will compromise anonymity in relation to the offence. This further highlights 
the anomaly in the difference in reporting restrictions for such matters. 
 
Section 89 Community Reparation Orders 
We do not consider that this is an appropriate disposal for young people aged under 16 – from our 
experience, we consider voluntary measures far more effective for this age-group. We do not 
believe that such provision would be likely to be much used for this age group and placing it on the 
statute book would result in a lot of consequent work and expense for very little purpose. Nor do we 
see the purpose of proposing an upper age limit of 22 years. We would suggest that this disposal 
should be available for offenders aged 16+.  
 
Section 90  Restriction of Liberty Orders  
SACRO can see a purpose in extending these to under 16s if they are only used as an alternative 
to secure accommodation or custody and are accompanied by “support” measures.  In the CJ(S) 
Act 2003 there is provision for a ROLO to be used as a direct alternative to custody but it can be 
used otherwise. For under 16s we would wish to see a clear restriction in the legislation that such 
orders should only be available strictly as an alternative to custody, and with provision of 
accompanying support. 
 
Sue Matheson 
Chief Executive 
SACRO 
2 February 2004 
 

WRITTEN EVIDENCE FROM SAVE THE CHILDREN 

About Save the Children 

Save the Children is the leading UK charity working in Scotland, UK and in over 65 countries 
around the world to create a better world for children. In Scotland we have over 25 years 
experience in working with and supporting children, young people, their families and communities. 
All our work is centred in our commitment to making a reality of children’s human rights. Our 
programme is underpinned by the principles of the UN Convention on the Rights of the Child 
(UNCRC). 
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Introduction 

Save the Children welcomes the opportunity to give evidence to the Communities Committee as 
part of its consideration of the Antisocial Behaviour etc. (Scotland) Bill. Save the Children has 
already submitted written evidence to the Committee’s pre-legislative inquiry and the Justice 2 
Committee. 
 
Save the Children’s experience and expertise 

Save the Children’s written evidence is based on: 
 

• Our commitment to the full implementation of the UN Convention on the Rights of the Child 
and other human rights conventions and legislation including the European Convention on 
Human Rights. 

• Our extensive experience working with children and young people in communities in 
Scotland, across the UK and internationally. 

• Our knowledge of current research and practice. 
• The views of children and young people. Quotes in the paper are from comments we 

received from young people we consulted on the proposals, particularly from our 
Community Partners Programme that aims to support young people as active citizens in 
their community. 

 
General comments on the principles of the Bill 

Much of the focus of the principles of the Bill is on young people. We are concerned that this 
unfairly paints a picture of disaffected young people causing problems across Scottish 
communities. The vast majority of young people do not engage in disruptive activities. Our 
experience is that young people want to be regarded as valued members of their communities. We 
are concerned that the Bill will lead to all young people being viewed as troublemakers rather than 
active citizens with much to offer the communities in which they live. 
 
Young people say that there is nothing to do and nowhere to go in their communities. We would 
urge the Communities Committee to take account of the lack of affordable, accessible leisure and 
play facilities for young people and consider ways of investing in facilities for children and young 
people of all ages across Scotland. It is essential to ask young people what they would like to see 
in their local communities. 
 
A Bill on anti social behaviour is not best placed to address concerns about children and young 
people. We firmly believe that policies which affect children and young people should be developed 
as part of a Scottish Executive strategy for children and young people.  This would then allow for 
proper consideration of young people's anti social behaviour within the context of policy 
development on care and protection, education and youth justice. 
 
Legislation and statutory powers already exist that can deal with antisocial behaviour outlined in the 
Bill, some of which are classified as criminal activities. The Children’s Hearing System and the 
courts are empowered to deal with offending behaviour amongst young people. In addition there 
are a wide variety of services which work with young people who offend or are involved in 
antisocial behaviour. We are therefore unconvinced that additional legislation is required. There is 
however a need for greater resources to be invested in appropriate services. 
 
The Bill lays heavy emphasis on enforcement as opposed to prevention of antisocial behaviour. We 
would question the effectiveness of punitive approaches in dealing with all antisocial behaviour and 
would urge the government to invest in projects which challenge antisocial behaviour through 
prevention and tailored programmes. 
 
Save the Children is concerned whether the Bill may contravene the government’s obligations 
under the United Nations Convention on the Rights of the Child and the European Convention on 
Human Rights. We would ask the Communities Committee to be attentive in considering human 
rights issues for children and young people. 
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Young People’s role in safe, secure and attractive communities 

 “I’d like to get them337 to work with us so they got pride in where they live.” Young person aged 14 
from Ormlie, Thurso 
 
Children and young people have a vital role to play in contributing to safe, secure and attractive 
communities. They have a major role in: 
 
contributing to the development of anti social behaviour strategies 
 
Young people know what would make a difference where they live. Community planning structures 
should encourage the meaningful participation of children and young people. Consideration should 
be given to develop guidance for the new structures, and for those who deal in particular with the 
development of anti social behaviour strategies, on how to involve young people right from the very 
beginning; 
 
'.. the real resistance is from some adults… particularly those in uniforms be it the police or suits 
who aren't really bothered about changing things for young people or improving communities' 
Young person from Glasgow 
 
providing ideas on how to improve and develop leisure and play facilities for all age groups 
 
“Play parks. Existing ones (…) are pure mad wee, gimpy ones. Something needed for the big ones” 
Young person from Glasgow 
 
Young people tell us that that there is not enough to do and nowhere to go where they live. In our 
Community Partners Programme, young people in social inclusion partnerships areas in 4 parts of 
Scotland have been looking at what can make a difference in their communities. As a result they 
have been involved in the development of new play areas and leisure facilities, litter campaigns 
and bridge-building activities between older and young residents. The Communities Committee 
alongside the Scottish Executive should build on the positive contribution made by young people 
across Scotland and consider how better play and leisure facilities could be developed to meet 
their needs. 
 
Specific Comments 

Part 3: Dispersal of Groups 
“If they338 would listen, try and reason with the young people and ask what they would prefer to do.” 
Young person from Glasgow 
 
Save the Children do not believe that the powers of the police should be extended to tackle 
disorderly behaviour amongst groups. It is Save the Children’s view that existing powers are 
sufficient and police intervention should only be required when there has been a breach of the law. 
The new power, if introduced, could seriously damage police relations with young people. We are 
concerned that the terms of dispersal, outlined in Section 16 (1), leave it open to interpretation as 
to what is antisocial behaviour. Young people we spoke to regarded the proposal for extending 
powers of the police as misjudged. They spoke of adults misunderstanding them, forgetting what it 
was like to be young and seeing young people’s presence as troublesome. When asked what they 
would propose as an alternative, the responses were: more opportunity to talk and find out why 
young people act the way they do; and encourage more community involvement.  
 
Young people do believe that the police should take action if groups of young people break the law. 
 
“Everybody has the right to meet their friends. It says in the UN Convention” Young person aged 15 
from Ormlie, Thurso 
 

                                            
337 Children and young people engaging in anti-social behaviour 
338 The police 
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Young people’s rights to use public space should be no different to that of adults. Article 15 of the 
UN Convention of the Rights of the Child, which recognises that the right of young people to 
freedom of association and to freedom of peaceful assembly, states, 
 
‘No restrictions may be placed on the exercises of these rights other than those imposed by 
conformity with the law and which are necessary in a democratic society in the interest of national 
security or public safety, public order, the protection of public health or morals or the protection of 
the rights and freedoms of others.’ 
 
“Like adults we want to be with our friends. We don’t have houses of our own so we can have 
privacy or get moaned at, so we go out on the streets and we don’t want to be moaned at there.” 
Young person aged 13 from Thurso. 
 
Young people feel punished for adults’ anti-social behaviour:  
 
Young people feel like telling people to move on “’cause we can’t get to sleep at night for the 
noise.” Young person from Glasgow 
 
“Lots of football fans from Celtic games hang about in (…) and surrounding areas dropping litter 
and men ‘pee’ on the streets and up closes.” Young person from Glasgow 
 
“What you say you must do as well. Think about what adults do.” Young person aged 11 from 
Ormlie Thurso. 
 
Young people say that there is nothing to do and nowhere to go in their communities. We would 
urge the Communities’ Committee to take account of the lack of affordable, accessible leisure and 
play facilities for young people and consider ways of investing in facilities for children and young 
people of all ages across Scotland. Young people must be asked what they would like to see in 
their local community. 
 
“Adults can go out for dinner, lunch, to cafes, pubs, clubs, shopping, bowling, to the cinema, or just 
about anywhere, kids can’t.” Young person aged 11 from Thurso 
 
‘If police keep moving us on, where are we meant to go?’ Young person, Glasgow 
 
Save the Children is concerned about young people’s safety. Part 3 of the Bill could place children 
and young people at risk. Young people are as concerned about being protected from harm as 
adults. 
 
“On one hand we’re told to stay together in a group for our own safety and the next we’re told we’ll 
be taken home if there are more than two of us hanging out” Young person aged 12 from Thurso 
 

Part 2: Anti-Social Behaviour Orders (ASBOs) 

Save the Children does not support the extension of ASBOs to under 16s. The Children’s Hearing 
System is the best place to deal with young people’s offending behaviour. We would not wish to 
see young people in court unless for serious offences, as is the case under the current system. We 
are concerned that extending ASBOs to under-16s will criminalise young people and lead to an 
escalation of offending behaviour. 
 
Part 9: Parenting Orders 

Save the Children is concerned that the use of parenting orders will stigmatise and punish parents 
rather than support them. There should be better provision of services for parents, particularly 
those of teenage children. These should be free and voluntary. We would urge policymakers to 
look at the adequacy of resourcing of services for parents and see this as better located in 
discussions on strategies for parenting. 
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Part 12: Children’s Hearings 

Section 103: Save the Children does not support the use of electronic monitoring of young people 
under 16. We do not believe that it is an appropriate way to respond to the needs of children and 
young people who are requiring a high level of intervention in their lives. Secure accommodation is 
used as a disposal when young people are a danger to themselves or to those around them. 
Electronic tagging would not offer this protection to the young person, families or communities. It 
would also not provide the support that is available to young people in secure accommodation. 
Easy availability of electronic monitoring as a disposal might lead to its use in inappropriate 
circumstances.  
 
We would also draw the Committee’s attention to Article 37 of the UN Convention on the rights of 
the Child. This states that young people should not be subjected to degrading treatment when 
being punished and that detention should only be used as a last resort. 
 
“Don’t let the parliament overrule children and spoil their lives (by stopping children and young 
people from hanging out)” Young person aged 12 from Thurso 
 
Susan Elsley 
Head of Policy & Research 
Save the Children 
30 January 2004 
 

WRITTEN EVIDENCE FROM SCOTTISH ASSOCIATION OF LAW CENTRES 

The Bill Part 2 

Section 4 (1) is discriminatory.   While all Local Authority residents are covered by the Local 
Authority, this Section grants additional cover to residents in housing owned by registered social 
landlords and appears to suggest that anti-social behaviour is more prevalent in housing managed 
by registered social landlords. 
 
Section 4 (2) (a) gives cause for concern.   Although an Anti-Social Behaviour Order is not of itself 
a criminal offence, its breach is a crime.   Should the same procedures which determine whether a 
child under 16 is brought before the Criminal Courts, rather than the Children’s Hearing system, not 
apply to a decision as to whether an application for an Anti-Social Behaviour Order should be made 
in respect of a child between 12 and 16. 
 
Section 4 (6) appears to be unnecessary.   “Affected persons” would seem to be persons outwith 
the area of the Local Authority (Section 4 (10) (a).   Why is it thought appropriate for the Local 
Authority to have such an extended remit.    
 
Section 14 (5) (d) again appears to give registered social landlords and unwarranted advantage 
over landlords in the private sector or over individuals generally. 
 
The Bill – Part 3 – Dispersal of Groups 

I would question whether the Section 16 power is necessary given the existence of breach of the 
peace provisions in Scots Common Law.   The identity of a locality is ill-defined (Section 16 (1) (a)).    
It would appear that a locality is whatever the police determine a locality to be within any given 
police area and the definition of locality should be more tightly defined.   The whole authorisation 
provisions would appear to be unnecessarily authoritarian. 
 
Section 19 appears to be generally applicable without regard to age and could relate to children 
under 8 and, certainly, to those over 8 and under 16.   The provision will almost certainly lead to the 
acquisition of Criminal Records by children in situations where the acquisition of a Criminal Record 
does not appear to be justified.    
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The Bill – Part 4 – Closure of Premises.     

There is a similar argument with regard to the applicability of the provisions to children and the 
acquisition by children of a Criminal Record. 
 
I note that the Bill does not specify what happens to the Closure Notice served under Section 24 
with the authorisation of Section 23, if the Sheriff refuses the Closure Order. 
 
The Bill – Part 5 – Noise Control Provisions.    

Section 40 (1) should be amended by the deletion in Section 40 (1) (a) (ii) by the deletion of the 
words or may exceed”.   If the Officer is not satisfied that the noise exceeds the permitted level, no 
notice should be served. 
 
Section 41 again raises problems of the criminalisation of children.   I note that there is nothing in 
Section 42 (10) which indicates that the £100 penalty notices should not be served on children 
though the appropriateness of the service of such notices on young children is questionable. 
 
I consider that the definition of “relevant place” in Section 48 is inappropriate.   The relevant place 
should be defined as from the dwelling nearest that from which the noise is emanating. 
 
The Bill – Part 7 – Anti-Social Behaviour Notices.    

I consider these provisions to be bordering on the outlandish.   Effectively, a landlord who does not 
undertake the action demanded by the Local Authority because the anti-social behaviour has 
ceased, runs the risk of an Order under Section 56 or, more likely, of continuing lack of income, 
even if there ceases to be any anti-social behaviour following the making of an Order under Section 
56.    
 
Section 63 is draconian.   Section 53 (1) contains no provision requiring the Anti-Social Behaviour 
Notice to be reasonable. 
 
The Bill – Part 9 – Parenting Orders.    

Generally, the idea of introducing Parenting Orders is inappropriate but the Bill gives insufficient 
information about the potential scope of the Orders for further comment. 
 
The Bill – Part 13  

Miscellaneous and General – Section 106(1) is ambiguous.   It could be seen as a licence to 
disclose.   The ambit of Section 106 (1) should be tightly restricted. 
 
The Bill – Schedule 3 – Management Control Orders – Paragraph 2 - is illogical.    If a Management 
Control Order is in place that puts the Local Authority in the position of the landlord but it does not 
make the Local Authority the landlord.    Paragraph 2 would indicate that the tenant would have no 
obligation to the Local Authority operating under a Management Control Order.   That position 
appears to conflict with Schedule 3 – Paragraph 4 – where the Local Authority is obliged to take all 
reasonable steps to recover the rent  or consideration.   No rent or consideration would be due to 
the Local Authority if Paragraph 2 were to remain unamended.   
 
Scottish Association of Law Centres 
February 2004 
 

WRITTEN EVIDENCE FROM SCOTTISH COUNCIL FOR SINGLE HOMELESS 

The Scottish Council for Single Homeless (SCSH) is grateful for the opportunity to give evidence to 
the Communities Committee on the Antisocial Behaviour etc. (Scotland) Bill.  SCSH is the national 
membership body for those tackling homelessness in Scotland.  Our 200+ members include local 
authorities, RSL’s, frontline service providers and a range of individuals including academics.   
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SCSH has been an active member of the Homelessness Task Force (HTF) led by the Scottish 
Executive throughout its activities.  We have contributed to other work impacting on homelessness, 
which the Executive is leading, for example through our role on the Supporting People 
Stakeholders Group and through our membership of the Homelessness Monitoring Group. Our 
comments on the Bill focus on four key areas and these are Antisocial Behaviour Orders to under 
16 year olds, Closure Notices and Closure Orders, Antisocial Behaviour Notices and Registration 
Areas.  Many of our concerns relate more to how these proposals could be used and there is 
clearly a crucial role for guidance to ensure that action on antisocial behaviour is co-ordinated with 
other local authority strategies. e.g. the Community Plan, the Homelessness Strategy, the Local 
Housing Strategy and the Supporting People Strategy. 
 
SCSH recognises people become homeless as a result of antisocial behaviour by others and 
through perpetrating antisocial behaviour. SCSH believes in looking for solutions to antisocial 
behaviour which work, both to stop the perpetrator and also give peace to the local community.  As 
an organisation which seeks to prevent homelessness, it is important that antisocial behaviour is 
tackled effectively in order to reduce instances of homelessness occurring. 
 
On a more general note, SCSH feels it is important to differentiate between antisocial behaviour 
and other neighbour problems, particularly as one person’s definition of ASB will differ from another 
persons. In an age of increased technology in the home and high density living, SCSH believes 
that problems surrounding noise nuisance might be dealt with more effectively through the 
inclusion of soundproofing in building standards.  SCSH also hopes that adequate levels of the 
soundproofing will be included in the forthcoming Scottish Social Housing Standard. 
 
Antisocial Behaviour Orders to under 16 year olds 

SCSH (along with many other organisations) questions the principle of using ASBOs against under 
16s.  We draw attention to the principle (contained in the Children’s legislation) that minors should 
normally be dealt with through the children’s hearing system, which is designed to address 
problems in a holistic fashion, involving the whole family, rather than through the court system.  As 
it stands any breach of an ASBO would be addressed through the courts which contravenes the 
general principle that minors should only be dealt with by the court system where it is in their best 
interests to do so. 
 
As a homelessness organisation we are not in favour of any legislation around ASBOs which 
attempts to deal with the problem of antisocial behaviour at the expense of potentially making 
families homeless.  SCSH is concerned about how the behaviour of a minor could affect the 
security of tenure of the whole household as a consequence of provisions in the Housing 
(Scotland) Act 2001 and the Homelessness etc. (Scotland) Act 2003.  These provisions mean that 
if any household member has an ASBO against them, the local authority can convert their Scottish 
Secure Tenancy to a short Scottish Secure Tenancy (sSST).   An sSST can be ended without 
grounds and therefore the household could be evicted very easily under this provision.  
 
Whilst an ASBO could be given to any under 16 year old, it is only those living in the Social Rented 
sector whose families would face the risk of eviction.  This provision may lead to already vulnerable 
families being put in a position where they are less likely to be able to look after their children, 
potentially leading to an increased chance of children being looked after and accommodated by 
local authorities. This runs counter to the principle of supporting children within the family home 
wherever possible.  SCSH believes it is better to tackle antisocial behaviour from young people 
through the existing youth provisions (i.e. children’s hearings).  Our view is that intervention should 
seek to result in a lasting solution to the issues of antisocial behaviour and that this is unlikely to be 
achieved if the family’s security of tenure is reduced as a result of the young person’s behaviour. 
 
SCSH therefore urges the Communities Committee to recommend that the provision to use ASBOs 
against under 16s is removed from the Bill. 
 
Closure Notices and Closure Orders 

SCSH notes that the Bill as published states that closure notices and orders will still allow access 
to the premises by people who ‘habitually reside’ there or are the owner. SCSH seeks clarification 

826



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX E 

 411

of the meaning ‘habitually resides’ in this context.  For example, no tenancy exists for hostel 
dwellers and SCSH is unclear how a person is able to prove their ‘habitual residence’ in the 
absence of a tenancy, particularly if they are unable to gain access to the premises.  SCSH seeks 
clarification as to whether closure notices and orders simply close the premises to visitors or 
prevent access to people who live there also, even if their period of residence is intended as only a 
few days. 
 
In the event that closure orders may prevent some households from accessing their 
accommodation, it is important that some types of accommodation are exempt from closure notices 
and orders. SCSH welcomes that the Bill enables these exemptions to be made and recommends 
that exempted premises include accommodation provided to homeless households where a 
household member has previously committed antisocial behaviour339.  The local authority has a 
duty to provide such accommodation under the Homelessness etc. (Scotland) Act 2003 and it is 
unclear how continually making a family homeless, and then rehousing them in bottom line 
accommodation, would help the relevant members of that family to address their antisocial 
behaviour. 
 
Before granting a closure notice, SCSH recommends that the local authority must safeguard the 
interests of those affected in so far as ensuring that alternative accommodation is provided. 
 
SCSH is concerned that this provision in the Bill could be open to misuse and undermine the good 
work of harm reduction services, such as those working with drug users and ex-offenders.  If 
communities became aware that closure notices were possible, such services could become the 
focus of complaints by ‘nimby’s’ and be used to shut such services.  SCSH is also concerned that 
the Bill could mean that the behaviour of an individual on one occasion could lead to an entire 
service being put at risk. 
 
SCSH therefore recommends that the Communities Committee ensures that closure notices are 
not misused to close harm reduction and other such services.  SCSH also recommends that the 
Communities Committee seeks clarification of the term ‘habitually resides’ to ensure that all those 
who have a right to occupy a premise affected by a closure notice are not prevented from doing so. 
 
Antisocial Behaviour Notices 

SCSH has a number of concerns surrounding antisocial behaviour notices.  SCSH believes that, if 
the specified action in the notice is to evict the tenant, this will simply move the problem elsewhere.  
Invariably, the household could then apply as homeless and the local authority would need to 
provide accommodation and support for the household (once this part of the 2003 Act has 
commenced).  Again, making a household homeless is unlikely to lead to an improvement in 
behaviour.   
 
If the specified action is to do something other than evict the tenant, the landlord may feel unable to 
carry out this action unless they are given some kind of support or assistance. SCSH is concerned 
that the Bill makes no mention of providing support to private landlords who are served with a 
notice.  Without support, the landlord may find themselves unable to stop the antisocial behaviour 
and then be in a position where they are unable to charge rent on the property.  The household will 
then be able to live in the property rent free which is hardly an incentive for the household to 
improve their behaviour. SCSH feels that, where it is appropriate, the support to tackle antisocial 
behaviour should be provided to the household in their own home.  The local authority should have 
a duty to ensure that this support is provided to both the landlord and household, particularly as the 
local authority will need to provide support (and accommodation) if the household does become 
homeless. 
 
The private rented sector plays an important role in helping to house people with a range of needs.  
With some groups of people they take a calculated risk and these groups may, for example, include 
ex-offenders, people with head injuries and those who exhibit unusual behaviour. Our concern is 
that the prospect of being denied rental income may lead to some landlords withdrawing from 

                                            
339 These households are defined by  section 31(2C)(b)&(c) of the Housing (Scotland) Act 1987 (as 
amended).  
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renting to people whom they may perceive as being too great a risk.  At a time when local 
authorities do not have sufficient, affordable properties for rent, many are engaging with their local 
private rented sector to bridge this shortfall.  SCSH feels that partnership working between local 
authorities and the private rented sector should be encouraged.  To enable closer partnership 
working, landlords may need reassurances about how antisocial behaviour notices are intended to 
be used.  SCSH hopes that this would be as a last resort rather than as a first resort. 
 
SCSH therefore recommends that the Communities Committee proposes that, where a landlord 
has been served an antisocial behaviour notice and the action is not to evict the tenant, the local 
authority should have a duty to ensure the provision of support to the landlord and tenant to resolve 
the antisocial behaviour. 
 
Registration Areas 

SCSH is very concerned that requiring landlords to register their properties solely on the basis of 
antisocial behaviour may lead to these areas becoming stigmatised as bad areas.  If potential 
tenants do not want to live in these areas, landlords may withdraw from the market leading to a 
decline in private rented properties in these areas.   SCSH feels that if registration is adopted, it 
may be more appropriate to adopt a scheme which considers wider issues, other than just 
antisocial behaviour, in order to avoid areas becoming stigmatised.   
 
SCSH supports the Housing Improvement Task Force’s (HITF’s) recommendation that local 
authorities should be given a discretionary power to introduce their own regulatory scheme, subject 
to the approval of the Scottish Executive340.  As stated by the HITF, approval by the Scottish 
Executive should be based on the evidence submitted of the need for the scheme, the anticipated 
outcomes and any consequential impacts on market supply.  SCSH believes that such an evidence 
based approach is necessary to avoid a decline in properties available for private renting. 
 
Following on from the HITF report, the Scottish Executive is developing a national framework for 
local accreditation schemes.  However, SCSH is unclear whether work on local voluntary 
accreditation schemes will be undermined by compulsory registration. 
 
Lessons learnt from HMO licensing have shown that, to date, HMO licensing has only been 
partially effective with a limited number of landlords coming forward341. Reasons for the relatively 
low uptake have included: “poor promotion; inadequate staffing and financial resources; civic 
government licensing procedures;…and officer inexperience of HMO licensing together with an 
unwillingness on the part of some owners to apply.”  SCSH feels that any registration scheme 
adopted should address these issues in order to be successful in its aims. 
 
SCSH recommends that, if registration of the private sector is taken forward, the Communities 
Committee ensures that the HITF’s approach to private sector registration is adopted in the Bill.  
This would give local authorities the power to set up registration schemes subject to Scottish 
Executive approval being granted, but only once the implications of such schemes had been 
considered.  The HITF’s approach also considers wider issues other than just antisocial behaviour.  
 
In summary, SCSH has a number of concerns with the aspects of the Bill outlined in this letter.  
SCSH is grateful for the opportunity to give written evidence to the Communities Committee and 
would be happy to give verbal evidence if called to do so. 
 
Dr. Andrew Waugh 
Policy Officer 
Scottish Council for Single Homeless 
23 January 2004 

                                            
340 Stewardship and Responsibility: A Policy Frame work for Private Housing in Scotland.  The final 
report and recommendations of the Housing Improvement Task Force. Scottish Executive. 2003 
341 Development Department Research Programme Research Findings No.150/2002A: Review of 
the First Year of the Mandatory Licensing of Houses in Multiple Occupation in Scotland. Hector 
Currie. 2002 
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WRITTEN EVIDENCE FROM SCOTTISH FEDERATION OF HOUSING ASSOCIATIONS 

The Scottish Federation of Housing Associations is the membership organisation for Scottish 
housing associations and our 205 members own and manage approximately 12% of the housing 
stock.  The stock transfer agenda will no doubt increase the percentage of stock in the housing 
association sector in future years.  Our members have contributed positively to the regeneration of 
communities through the physical transformation of rundown estates and also in their contribution 
to the social inclusion agenda.  They are an excellent example of social enterprise with a sound 
asset base, a track record of delivering good quality affordable housing and they aim to build 
sustainable communities.  Our members work in close collaboration with voluntary organisations, 
local authorities, police and social work departments and Health service professionals.  Dealing 
with both the victims and perpetrators of anti social behaviour is a daily occurrence for many of our 
members. 
 
The Executive’s objective of creating strong attractive communities that people want to live in is 
one that the Federation shares.  In order to deliver that objective it is crucial that a strong 
partnership approach is developed.  The SFHA is committed to ensuring that our members input to 
ASB strategies and are able to access as wide a range of alternative solutions as possible.  
However, the very strong emphasis on enforcement does the Executive a disservice; the 
Federation understands that there is a range of associated measures being developed and 
services being reviewed that would support a three strand approach, namely prevention, diversion 
and enforcement.  It is unfortunate that the overriding emphasis in the Anti Social Behaviour etc. 
(Scotland) Bill is on enforcement and more specifically on the activities of young people.  It would 
be helpful if the media were to pick up on the more positive aspects of the Executive’s strategy. 
 
The Bill tackles a wide range of issues relating to ASB and the Federation has submitted views on 
the wider strategy, Putting Communities First: a Strategy for Tackling Anti Social Behaviour.  
Members of Committee can view this document on the SFHA website www.sfha.co.uk in the 
section on archived consultations.  Since a comprehensive submission was made at that time the 
Federation is confining its comments on the Bill to those sections of the Bill that have implications 
for our members.   
 
General comments   

The Federation reiterates that the Bill and in particular, the strategy document has a 
disproportionate focus on youth disorder.    SFHA agrees that the principle of a balance between 
rights and responsibilities across all tenures is the key to an effective strategy for dealing with anti 
social behaviour.  However, there appears to be an inequity in the way that penalties for bad 
behaviour are distributed; as not only are young people being specifically targeted but tenants and 
in particular Scottish Secure Tenants also are capable of receiving greater penalties than either 
private sector tenants or owner occupiers.   
 
The Bill is accompanied by a Financial Memorandum that specifies allocations of funding to local 
authorities, Police, Children’s Hearing system and for the variety of support for young people and 
parents as identified in the Bill.  It is disappointing that the Bill makes no reference to the legal cost 
to housing associations of obtaining Anti Social Behaviour Orders.  The Federation submitted 
comments on this aspect of the Bill to the Parliamentary Finance Committee and members can 
obtain this from the sfha website as above.  
 
Part 1 - Anti Social Behaviour Strategies 

Section 1 - Anti Social Behaviour Strategies 
Section 2 – Directions: Registered Social Landlords 
SFHA welcomes the duty on local authorities and chief constables to prepare an anti social 
behaviour strategy and in particular, welcomes the duty to consult with housing associations.   
 
The Federation feels that this duty would be strengthened by a statutory duty placed on local 
authorities to take account of housing associations’ views.  For example, the process of bidding for 
funding for community warden service and other community based initiatives has resulted in some 
local authorities drafting a strategy and then consulting on the implementation.  Housing 
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associations were not always given the opportunity to input their views to the strategy. The Bill 
provides an important opportunity to ensure that all the partners are included in drafting this 
particular strategy and it is disappointing that the Bill does not go far enough in ensuring housing 
associations’ meaningful involvement without Ministerial direction. 
 
SFHA recommends that a statutory duty be placed on local authorities to take account of the views 
of key partners, including housing associations operating in a local authority area. 
 
Section 3 – Reports and Information 
The accompanying Policy Memorandum provides useful clarification of the information sharing 
responsibilities of local authorities, police and other relevant bodies (including housing 
associations, we assume).  The Federation would like these requirements to be further clarified as 
to whether they would be applicable in the case of sex offenders.  Information sharing between 
police, and social work departments, local authority housing departments and our members has 
been problematic in the past and has sometimes resulted in inappropriate housing allocations or 
insufficient evidence (e.g. not sharing CCTV data images) to support action by the landlord.   
 
SFHA recommends that the scope of the information requirements be further clarified with specific 
reference to housing sex offenders appropriately.  If this lies out with the scope of this legislation 
then this is a marker for future action and the Federation is available to discuss the relevant issues 
with Ministers. 
 
The Federation asks the Parliament to be mindful of the range of information requirements that our 
members are already complying with in relation to regulatory requirements from a number of 
different bodies such as Communities Scotland, the Care Commission, Scottish Charities 
Regulator, local authorities etc.  While not proposing that there should be a limit set the Federation 
is suggesting that there is some consideration of how information requirements could be 
standardised.  Nevertheless the Federation supports effective information sharing in order to tackle 
anti social behaviour.  However, the requirement to share information is generally that between 
local authorities and the police; housing associations are not specifically included except as a 
requirement for them to give information rather than receiving it to assist them to deal effectively 
with anti social tenants.  There is a need for clear and unambiguous guidance on the Data 
Protection Act as it applies to information sharing protocols in these circumstances and in particular 
in relation to the use of CCTV images. 
 
The Federation would remind the Committee that sharing information and publishing a report does 
not necessarily equate with monitoring and evaluation.  The work of the Anti Social Behaviour 
strategy implementation group will be crucial in defining the scope of this area.  The Federation 
expects that there will be further guidance in this respect. 
   
The Federation has further comments to make about information sharing in relation to Part 2, 
(sections 13 and 14) and Part 13, (section 106) later in this paper (see page  )  
 
Part 2 – Anti Social Behaviour Orders  

Sections 4 –12  
The main thrust of the policy objective in this part of the Bill is to extend the imposition of Anti 
Social Behaviour Orders (ASBOs) to young people between 12 and 16 years old.  The Federation 
is not convinced that ASBOs for this age group are appropriate but if they do go ahead SFHA is 
concerned about the link to security of tenure.  While acknowledging that giving a Short Scottish 
Secure Tenancy (SSST) is a discretionary power of the landlord the SFHA believes that it is 
inappropriate to penalise a whole household because of the activities of a teenager.  There is little 
scope for encouraging a change in behaviour and many behavioural issues could be associated 
with adolescence; this type of behaviour can change dramatically once the child becomes more 
adult.  The ultimate sanction of eviction and a subsequent SSST is still available to landlords.  
However, giving an SSST as a result of an ASBO avoids having to provide the same burden of 
proof as is required in a repossession case.  The Federation is concerned that the link between 
ASBOs and SSSTs could be used inappropriately in the case of young people and a whole 
household could suffer.  An adult is aware of his or her actions and should be able to comprehend 
the consequences of their own behaviour but the issues are more complicated when talking about 
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young people.   To give landlords the discretion to reduce security of tenure because of an ASBO 
taken out against a young person means that no test of reasonableness needs to be applied and 
there is a lesser burden of proof than would be required than in a repossession case.    
 
As we noted in our response342 to the strategy document ‘Putting our Communities First’ we do not 
support the linking of ASBOs for persons less than 16 years old with the homelessness provisions. 
Families could be re-housed without the underlying problem being addressed.  Instead we urge the 
Parliament to consider a positive youth diversionary approach.  A shift in emphasis towards a 
positive intervention could prove more beneficial.  As noted above there is still the option of seeking 
a re-possession order if an ASBO failed and the fact that it had failed could be used as part of the 
submission by the pursuer to the court.  
 
SFHA does support the duty being placed on Police, local authorities and housing associations to 
refer applications for ASBOs for under - 16s to the Reporter.   However, in section 11 it would be 
beneficial to impose a duty on the sheriff to refer the cases involving under – 16s to the Children’s 
Hearing system rather than leaving it optional. 
 
SFHA also emphasises that by applying for an ASBO the Children’s Hearing system may be 
triggered and could lead to a supervision requirement.  To then impose the further possibility of a 
SSST seems to be employing more sanctions for the children of tenants of social landlords than 
any other transgressors.  This appears to be inequitable. 
 
There is also an inherent inequity in the application of ASBOs and the link to security of tenure in 
that neither an owner – occupier’s nor a private sector tenant’s child who is the subject of an ASBO 
will have the double jeopardy of having the security of tenure reduced as well as compliance with 
the Order.  In fact it is only SSST tenants who face a reduction in security of tenure if an ASBO is 
imposed; no other category of resident is subject to this additional penalty. 
 
SFHA is not convinced that the use of ASBOs for people under 16 years old is an effective way of 
dealing with disruptive young people.  However, if the Executive is minded to proceed with this 
proposal then the Federation is opposed to the link to reduction in security of tenure as with other 
ASBOs per the Housing (Scotland) Act, 2001.   
 
SFHA supports the duty to refer ASBOs involving children to the Children’s Hearing system and 
proposes that Government extend this duty to sheriffs by removing the word ‘may’ and inserting 
‘shall’ in Part 2, section 12 subsection (1) of the Bill.  
 
SFHA proposes that the Government pursues positive diversionary schemes for young people 
linked to the granting of an ASBO rather than a reduction in security of tenure. 
 
Section 7 – Interim Anti Social Behaviour Orders. 
The Federation welcomed the introduction of interim ASBOs in the Criminal Justice (Scotland) Act, 
2003 and reiterates that support here.  Our support for interim Orders against under - 16s is 
qualified as above in relation to full ASBOs for under - 16s. 
 
Section 8 - Notification of Orders. 
The provisions in relation to notification from the sheriff clerk about ASBOs obtained could be 
helpfully broadened to include a notification to relevant local authorities and housing associations 
as appropriate, as well as the person concerned and the authority making the application.   
 
This will be particularly relevant in relation to ASBOs being imposed by a sheriff in relation to other 
criminal convictions (section 88). There does not appear to be specific information - sharing 
requirements for the Procurator Fiscal to notify either local authorities or other landlords.  If neither 
the landlord nor the local authority is advised they cannot act upon a breach nor consider any 
further action that may be necessary.  This is particularly relevant in relation to geographical 
limitations imposed by the Order. 

                                            
342 P10 of SFHA response to ‘Putting Communities First: A Strategy for Tackling Anti Social 
Behaviour’ – Effective Enforcement, question 45 and P5, question 11, Anti Social Behaviour 
Orders. Copies of the response are available on www.sfha.co.uk 
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Sections 13 and 14 – Provision of Information and Records. 
This section on information sharing and records only details the requirements on local authorities 
and housing associations.  There is no corresponding duty on the Police to provide information.  
The Police are a key element in enforcement of Orders and are solely responsible for dealing with 
breaches; it is crucial that they are notified without exception of any orders granted, revoked or 
varied in their area of operation. 
 
SFHA recommends that Government amend the Bill to ensure that all notification and provision of 
information about ASBOs granted, revoked or varied are notified to all relevant parties including 
housing associations regardless of whether the ASBO was a result of another criminal conviction or 
was housing related.  
 
Part 4 – Closure of Premises. 

The Bill does not draw any distinction between residential and commercial premises in relation to 
closure notices.  The Federation appreciates the Government’s intention to impose sanctions on 
those who use premises for illegal activities and cause a nuisance to other people.  However, the 
Federation feels that this part could be better clarified to ensure that residential premises housing 
vulnerable people with, for example dependency problems are excluded.  In addition, the wording 
is confusing in that section 23 subsection (1) excludes the occupier from the prohibition on access 
yet subsequent sections appear to include the occupier as someone who would be refused access.  
The concern here is that if the premises are residential tenancies then the position regarding the 
tenant’s right to his tenancy is unclear. There would be no incentive to pay rent and that financial 
loss would be left to the landlord to recover as it is not covered in the expenditure which could be 
reimbursed (section 32).  It is also not clear whether Housing Benefit would be payable if a tenant 
was excluded.   
 
SFHA recommends that Government clarify the rights and obligations of landlords and tenants in 
this situation and that statute specifies unambiguously whether or not the tenant or occupier would 
be prohibited access in any circumstance under a closure order.   
 
Part 5 – Noise Nuisance 

This part of the Bill introduces a discretionary power for local authorities to adopt a noise nuisance 
service.  The extent and duration of such a service are also at the discretion of the local authority.  
The Federation is concerned that the adoption of such a power would be inconsistent and would 
not necessarily be adopted in response to need but rather in terms of resources.  The Federation 
would prefer a Ministerial power to instruct such a service where there is an established need 
rather than being solely discretionary. 
 
SFHA recommends that Government introduces a Ministerial power to instruct the establishment of 
a noise nuisance service and the extent and duration of such a service where there is an 
established need and no service exists.      
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Conclusion 

The Federation is pleased to be able to submit comments on this important Bill; anti social 
behaviour blights many people’s lives and it is important that effective strategic approaches to 
tackling the problem are developed.  The Federation made extensive comments about the strategy 
document, ‘Putting Communities First: a Strategy for Tackling Anti Social Behaviour’ and members 
of the Communities Committee may wish to examine that paper as it comments on all aspects of 
the strategy and not only on those that impact on our members.  The SFHA also made a 
submission to the Parliamentary Finance Committee about the need to ensure that sufficient 
resources were made available to local authorities to implement the strategy effectively.  More 
specifically, the Federation emphasised the financial implications for housing associations in 
applying for ASBOs and how the cost will impact on rents for a remedy that is cross tenure 
(therefore almost certainly being paid for from non HRA accounts for other tenures).      
 
Geralyn Lewis 
Policy and Practice Officer 
Scottish Federation of Housing Associations 
30 January 2004 
 

WRITTEN EVIDENCE FROM SCOTTISH HUMAN RIGHTS CENTRE 

The Scottish Human Rights Centre (SHRC) is a NGO, which exists to promote human rights in 
Scotland through the provision of advice & information, research, scrutiny of parliament and 
monitoring of international human rights obligations 
 
Introduction 

The Anti-Social Behaviour Bill (ASB Bill) represents one of the worst pieces of legislation to come 
from the Scottish Parliament, not least because of its extensive discrimination against young 
people. Whilst the Scottish Executive will claim that the bill is based on consultation, they will need 
to consider the biased nature of consultation (discrimination against young people) and also that 
the consultation responses may not be representative of the population as a whole. This said in 
some instances it falls to the government to lead the people rather than follow their will – dealing 
with anti social behaviour is one of those instances. It is a matter of regret that this Bill seems to be 
about excluding people , and especially children, from society rather than including them. 
 
Whilst a very small minority of young people commit anti-social behaviour, adults commit the 
majority of anti-social behaviour yet the bill does not address this issue. It also misses the point that 
young people often commit anti-social behaviour through lack of other things to do, problems at 
home etc. – instead of tackling the cause of the problem the Scottish Executive are seeking to 
further criminalise and victimise the most vulnerable and excluded in our society. In addition to this 
they wish to remove the world acclaimed Children’s Hearing System from this process, further 
damaging young people’s chances in life. 
 
It is stated in the consultation document “Putting Communities First”: 
 
“The majority of young people are engaged in healthy, challenging, sociable lifestyles, showing 
respect for those around them. They are children and young people making the most of the 
opportunities available to them in education, music, sport and a whole range of other interests. For 
some, though, aggressive and disorderly behaviour can become the norm.” 
 
However consultation with young people through the Scottish Youth Parliament, YouthLink and 
others has proven on a number of occasions that there are not enough opportunities for young 
people, in particular those from low-income families or who live in deprived areas have less 
opportunities for education, music and sport. Until this lack of provision is addressed young people 
will have more opportunity to take part in anti-social behaviour therefore this problem must be 
addressed urgently. The Executive has funded initiatives to give young people something to do. 
Rather than pouring money into punishing young people and victimising them the Scottish 
Executive should put more money into helping them and providing more opportunities. The 
initiative by Glasgow City Council to allow young people free entry into all swimming pools is a 
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good example of the proactive approach which needs to be taken. If early action is taken to give 
young people opportunities then intervention and diversionary orders should be unnecessary for 
most. 
 
SHRC disagrees with the move to deal with more young people through the court system, even if it 
is through the youth courts. The Children’s Hearing System is widely acclaimed for its holistic 
approach. SHRC believes that all young people i.e. those under 18 years of age, should be dealt 
with through the Childrens’ Hearing System and be subjected to this holistic approach therefore 
treating the offending behaviour but also the circumstances which caused the behaviour. If properly 
resourced the Hearings system is a far better means of tackling anti-social behaviour. We know 
that the adult courts are a failure when dealing with those under 18. They end up in detention at 
great expense but without any significant impact on re-offending. 
 
The ASB Bill however does not just pertain to young people it also has sections relating to housing, 
licensed premises, noise nuisance, the environment, parenting and sale of spray paint. This may 
be its second major flaw – once again the Scottish Executive are trying to do too much in one bill. 
The Criminal Justice (Scotland) Act 2003 suffered from the same problem and as a result had 
insufficient scrutiny, there is a real danger of this happening to ASB Bill and for some serious 
breaches of human rights to go unresolved, leaving the Scottish Executive and Parliament open to 
legal challenge. The Scottish Parliament should ensure maximum scrutiny of the bill at all stages to 
ensure that this doesn’t happen. 
 
Part 1 - Anti-Social Behaviour Strategy 

Each Local Authority must create and implement an ASB strategy in conjunction with the Chief 
Constable of that area; this is a positive move. They must also consult with a number of groups and 
bodies including those affected by ASB. The Scottish Human Rights Centre would suggest that a 
consultation with those committing ASB might prove beneficial if the Local Authority were then to 
tackle the root cause of the behaviour rather than criminalising it.  
 
Part 2 - ASBO’s 

The Bill provides for Anti-Social Behaviour Orders (ASBO’s) to be extended to children over the 
age of 12. This represents a serious challenge to young people’s rights. This proposal will only 
serve to criminalise young people without addressing the cause of their behaviour. The result of 
existing ASBO’s have been mixed with many Local Authority’s and police forces unsure of how to 
or unwilling to use them. It is pointless to extend a measure that is not proven to work.  
 
ASBOs were originally created as a civil order to try to tackle the civil issue of anti-social behaviour. 
This bill proposes making breach of the order a criminal offence. Not only does this blur the line 
between civil and criminal matters in a dangerous way but it also removes judicial certainty, a factor 
which is protected by the European Convention on Human Rights (ECHR). The processing of 
ASBOs for young people through the courts instead of the Children’s Hearing System further 
criminalises young people and will not address their offending behaviour. The point of the 
Children’s Hearing System is to take a holistic approach to an issue, holding the young person’s 
rights and safety as paramount and treating them as children, but also tackling any offending. 
Dealing with ASBOs through the courts negates this and will potentially be detrimental to the young 
people. ASBOs should not be used against young persons under 18 but if they are the process 
should be then Children’s Hearing System not the courts. 
 
SHRC only supports the extension of ASBO’s to under 16 year olds if they are implemented 
through the Children’s Hearing System. SHRC does not agree with their use with children / young 
people through the courts. The UNCRC recognises under 18 year olds as children/ young people 
and protects their rights, the Scottish Parliament should do the same. 
 
Part 3 – Dispersal of Groups 

Section 16 of the bill provides for dispersal of groups of 2or more people by the police where they 
reasonably believe that members of the public have been alarmed or distressed or that anti social 
behaviour is a persistent problem in that locality. This provision is unnecessary as the issue of 
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causing alarm to public is covered by offence of breach of the peace. Further the police believe that 
this power is unnecessary and that they have sufficient powers, except they are not properly / fully 
utilised. 
 
“The police have sufficient powers at present, both at common law and in statute, to deal with 
disorderly groups. It would not be useful to extend police powers to tackle disorderly behaviour 
amongst groups of young people. This could lead to unnecessary conflict and alienate the police 
further from certain young people” Lothian and Borders Police Force response to “Putting Our 
Communities First”. 
 
The Scottish Human Rights Centre is concerned that if implemented this provision will be used 
disproportionately against young people, who often hang out in public places as they have nowhere 
else to go. SHRC is further concerned that this provision may breach art 11 ECHR which provides 
the right to freedom of assembly and association. 
 
SHRC is further concerned that this provision could also be used disproportionately against 
protestors or other gatherings/assemblies/marches. Whilst provision is made to except marches 
notified under Civic Government Act what about peaceful protests under Human Rights Act which 
aren’t covered in Civic Government Act? 
 
Part 4 – Closure of Premises 

According to s 23 premises may be closed if there are reasonable grounds for believing that “at any 
time during the immediately preceding 3 months a person has engaged in anti-social behaviour on 
the premises” and the use of the premises is associated with persistent disorder or serious 
nuisance to the public. (S23(3)). This provision could potentially apply for example to a youth club 
where certain young people or indeed older teenagers i.e. 18/19 year olds persistently cause 
trouble. This is particularly a threat where adults consistently complain about the young people 
hanging about outside the club. This would be unfair to the youth club and its members but would 
be legitimate in terms of the legislation. This provision whilst sensible in its aim should be redrawn 
to be as tight as possible so that such situations cannot arise. 
 
Under s28 a police officer “can do anything necessary to secure closed premises” and can use 
reasonable force to do so. SHRC would query why a police officer should require to use 
reasonable force and would suggest that the Scottish Parliament have reference to its positive 
obligations to protect life under art 2 ECHR before sanctioning such extensive powers. 
 
Part 5 – Noise Nuisance 

No relevant comments except general comment on fixed penalty notices see below. 
 
Part 6 – The Environment 

No relevant comments 
 
Part 7 - Housing ASBNs 

S53 provides that an anti-social behaviour notice can be served on a landlord and a fixed penalty 
imposed if anti-social behaviour occurs at their premises. This is unfair to the landlord who may 
have been unaware of the behaviour. There is a further issue in terms of the provision (s53(2)(b)) 
that includes visitors to the premises or anyone in the locality of the premises engaging in anti-
social behaviour. This provision needs to be much more tightly drawn to alleviate the possibility that 
individuals seeking to cause trouble could do so by committing anti-social acts outside another’s 
house and cause them to be subject to an anti-social behaviour notice. 
 
S56 further provides that a sheriff can order no rent to be paid until the anti-social behaviour notice 
has been acted upon. There is a fundamental flaw if the individual conducting anti-social behaviour 
is the tenant! 
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Part 8 – Housing Registration Areas 

No relevant comments 
 
Part 9 – Parenting Orders 

Whilst SHRC believes that it is important that parents care for their children properly and in an 
adequate manner we do not believe that parenting orders will make this possible or encourage 
those parents who are failing to care for their children to remedy that situation. 
 
Imposing a parenting order on a parent because of an action their child is taken is unfair and 
unreasonable. If the parent has been unable to care for the child until that point the parenting order 
is unlikely to make a difference, using emotional blackmail against children that if they don’t behave 
their parents may go to jail is potentially inhuman treatment and should not be considered in a 
civilised society. 
 
Parents who are having problems with their children should be required to attend parenting classes 
to learn how to deal with those problems, not penalised for being unable to cope with their children. 
 
Even if parenting orders are made law, they should not become part of the criminal law. There are 
already sufficient elements in the criminal law to deal with serious abuse of children e.g. neglect, 
sexual or emotional abuse etc. Inability to deal with a child’s behaviour is a matter for education 
and support not the criminal courts. Penalising and stigmatising the parent in this way is more likely 
to cause harm to the child than to remedy the problem. 
 
Further the Scottish Parliament should decide at what age they wish to consider an individual a 
child and not change between age 12, 16 and 18 in different provisions in the Bill. 
 
Part 10 – Further criminal measures 

Anti-social behaviour orders 
Anti-social behaviour orders should not be used against children under 18. Any child in court will 
likely be there for a serious offence which cannot be remedied by an ASBO anyway. The court 
should not decide on balance of probabilities that an ASBO is necessary when this is being 
promoted as subject to criminal penalties – if this is the case then the criminal standard of 
evidence, beyond reasonable doubt, should apply. The Scottish Parliament must decide whether 
these measures are civil or criminal and then act accordingly rather than applying different 
standards as it suits. 
 
Community Reparation Orders 
Evidence in the Scottish Crime Survey showed that Community Service Orders (CSO’s) are not 
well understood by the public and whilst the public supports the idea of them the majority of the 
public were unaware of how little they are used or overestimated how much they are used. It 
should be noted that CSO’s are more effective when used in conjunction with other disposals e.g. 
Drug Testing and Treatment Orders therefore treating the cause of offending behaviour as well as 
punishing the individual. 
 
SHRC welcomes that idea of Community Reparation Orders – with the focus on reparation to the 
community rather than punishment of individual and SHRC supports their use as the disposal of 
first instance. SHRC suggests that the Children’s Hearing System should also have CRO’s 
available to them as a disposal. 
 
SHRC suggests that there should be no upper age limit on the use of CRO’s as this suggests that 
only young people commit anti-social behaviour which is not true. SHRC further suggests that 
CRO’s only be made against people under 18 years of age if made by the Children’s Hearing 
System. 
 
Restriction of Liberty Orders 
SHRC strongly disagrees with the use of Restriction of Liberty orders on children under 16 years 
old. Tagging children does not deal with the problems they face but may actually exacerbate them 
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by confining them in a house where their problems stem from. This also put the onus on the family 
to deal with the child rather than the authorities e.g. social work taking their responsibilities. 
Tagging children may also quickly become a status symbol of gang as has occurred in USA without 
actually tackling the problems which the tag was provided for in the first place.  A tag in itself is not 
a solution and should never be a solution for children. By placing a restriction of liberty order on a 
child you are effectively imprisoning them in their own home, this is unfair on the family and unfair 
on the child. If the child needs to be detained (in extreme circumstances) then they should be 
detained in appropriate facilities – the burden should not be placed on their family. 
 
Spray Paint 
Whilst SHRC understands that the Scottish Parliament wish to prevent graffiti – the provision to 
ban the sale of spray paint to under-16’s seems discriminatory and illogical. It implies that only 
spray paint is used for graffiti (illogical and untrue) and that only under 16’s carry this out. Whilst 
the restriction on the sale of other materials e.g. glue is restricted on a health and safety basis 
SHRC can see no reason that is not discriminatory for restricting the sale of paint to children and 
young people. 
 
Part 11 – Fixed Penalties 

Fixed penalty notices (general) 
When providing for fixed penalty notices 2 important elements should be borne in mind in terms of 
article 6 ECHR the right to a fair hearing. Firstly the standard of evidence; fixed penalty notices 
should only be used where the evidence is incontrovertible e.g. traffic fines. If fixed penalty notices 
are used in situations where discretion is allowed this opens them up to the potential for abuse or 
allegations of it. Secondly fixed penalty notices should always be open to legal challenge as a 
matter of right. There should be a specified procedure for this (not judicial review). 
 
SHRC is specifically concerned at the inclusion of breach of the peace in the offences which can 
be subject to a fixed penalty notice. It has already been challenged in law that this offence is 
insufficiently precise to be an offence, whilst this argument was refuted, SHRC believes that the 
offence is open to too much discretion and therefore lacks certainty to be subject to a fixed penalty. 
 
Conclusion 

The Bill makes reference to the obligation to promote equal opportunities – SHRC suggests that 
the Scottish Parliament reconsiders this bill in light of that obligation and rectifies the institutional 
discrimination in the bill. 
 
Rosemarie McIlwhan 
Director 
Scottish Human Rights Centre 
January 2004 
 

WRITTEN EVIDENCE FROM SCOTTISH HUMAN SERVICES TRUST 

Scottish Human Services Trust (SHS) is an independent not-for-profit organisation. We have ten 
years’ experience in facilitating the inclusion of people who are highly marginalised from 
mainstream society. This includes young people in care, in secure units and leaving care, people 
with labels of behavioural problems and people with learning disabilities, mental health problems 
and physical disabilities.  
 
Perhaps we have most to contribute to this consultation in terms of ways in which we have used an 
‘asset-based’ approach to assist marginalised and vulnerable children and young people in 
particular to become socially included. We work in a way which links asset-based personal 
development with asset-based community development, creating a virtuous circle. These ideas 
stem from the disability movement, but have been taken up widely, led by the Asset-Based 
Community Development (ABCD) Centre at Northwestern university, Chicago 
(www.northwestern.edu/ipr/abcd.html) which in turn has stimulated highly influential thinking about 
social capital (R. Putnam, ‘Bowling Alone’; 2000: 408). 
 

837



Communities Committee, 1st Report, 2004 (Session 2)- ANNEX E 

 422

The Communities Committee requests views on whether the Bill will support the four themes of the 
Scottish Executive’s strategy on anti-social behaviour. We believe that the Bill actually undermines 
this strategy, breaching the basic policy principle of ‘First, do no harm’. On the basis of our 
experience we therefore recommend that the Bill be withdrawn at Stage One and the resources be 
used instead to learn from and resource current best practice. Below, we provide a short response 
explaining how the Bill undermines the four themes and proposing some alternative principles 
which the Committee may consider recommending to develop current best practice. 
 
How does the Bill impact on the four themes? 

Protecting and empowering communities 
Policy changes are never neutral. In terms of crime this Bill seems to us to actively harm a key 
element in the resolution of crime: the self-confidence of communities. By drawing more behaviours 
into the category of ‘criminal’, the proposals are inadvertently disempowering communities. Rather 
than building the confidence and authority of communities to use their resources, networks, 
relationships and activities to include the excluded (i.e. ‘asset-based’ working), the proposals say to 
people ‘you do not have the power, call the police’. The proposals denude peoples’ networks and 
strip communities of their capacity to manage.  
 
Less law, rather than more law might be most helpful. A less legalised approach based on 
confidence building is needed to make communities stronger.  
 
Preventing anti-social behaviour by working with children and families 
The evidence given to the Committee at its meeting on 3 December 2003 by Maggie Mellon, Tony 
Green and Dr Sula Wolff provides example after example of ‘what works’ both in Scotland and 
beyond. They offer numerous constructive alternatives to the proposals contained in the bill. They 
offer vital information on the limitations of ‘tagging’, hope on restorative justice and fundamental 
challenges over the proposal to technologically control young people who really need ‘prosocial 
human interaction’. They reinforce our view that the Bill has no meaningful theory of how to change 
how people think and act which, in the end, has to be the primary purpose of a Bill such as this. 
Instead, through its populist punitive approaches, the Bill takes a ‘sledgehammer’ approach to 
crack a small nut (“700-800 young people in Scotland cause a disproportionate amount of grief” 
Cathy Jamieson MSP, Newsnight Scotland, 15 September 2003). 
 
We support the views provided to Committee on 3 December 2003. We urge the Committee to 
reflect on that evidence, to objectively scrutinise the guiding principles behind this legislation, 
consider whether making more laws may do more harm than good at this stage, and consider 
whether the Scottish Executive would be better advised to improve resourcing and co-ordination of 
ordinary existing services, and put the money in the Bill into supporting these. 
 
Building safe, secure and attractive communities 
We refer the committee to ‘asset-based working’, as noted above and as detailed in the SHS Trust 
submission to ‘Putting Our Communities First’ 
(available at www.shstrust.org.uk/pdf/asbpolicyresponse1109031.pdf ). 
 
Effective enforcement 
The proposals in the Bill will lead to greater criminalisation. This will therefore result in greater 
criminal justice resources going into pursuing criminal cases rather than into preventing crime. This 
at a time when Crown Office funding (http://news.bbc.co.uk/1/low/scotland/3366775.stm) is 
frozen for the next two years. The consequences of the Bill, in its current form, will cause a further 
drain on resources available to Procurators Fiscal, Police and the Legal Aid system. The 
temptation is always to interpret greater criminalisation as being helpful in fighting crime. There is 
no evidence that this is the case. The responsibility of the Communities Committee is to be honest 
about what does help.  
 
Effective enforcement is demonstrated, for example, by programmes in Australia (see 
www.shstrust.org.uk/pdf/asbpolicyresponse1109031.pdf). These have exciting findings on the 
multiple benefits for socially excluded groups, including people at risk of criminal activity, in 
changing services from working from the premise that solutions are found by removing people from 
the family or community, to working from the premise that the professional’s job is to practically 
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help the person manage their lives with community support. What also helps is changing services 
from the premise that the person in need must manage alone outside core working hours, to 
professionals and communities focusing on supporting people at the times of the week when the 
person needs it most: 24-hour, 7-day flexible working. Crises rarely occur between the hours of 9 to 
5 on weekdays. 
 
A more intensive focus on prevention 

In addition to considering the counterproductive impact on the four themes and the possibilities of 
asset-based and 24-hour working, above, we urge the Communities Committee to redirect the 
resources in the bill into the further preventative activities as below. We argue that free access to 
employment, education and leisure are also fundamental in creating fully inclusive communities. 
 
Employment 
With regard to employment a new agenda needs to begin discussing how Scottish employers can 
best support social inclusion. A smart, successful Scotland needs to enable jobs to be accessible 
to the people who need them most; not, as at present, to those who are most included already. 
 
Many supported employment agencies already exist in Scotland whose model of working could 
help employers to employ marginalised people who find it difficult to fit into traditional models of 
employment. Supported employment agencies could help with advertising jobs in hard-to-recruit 
areas, and with ‘carving’ jobs to help the job to fit the person who most needs it. This is a vastly 
undercoordinated and underdeveloped area at present and it would be helpful for the Committee to 
make recommendations to the executive about this.  
 
Education 
In education, more needs to be done in both the formal and informal sectors to include 
marginalised groups.  Both have a responsibility to improve the social and communication skills of 
all individuals, to achieve the fullest possible social integration, and to build community capacities.   
 
Leisure 
More needs to be done to increase individual opportunities to engage in activities that give people 
personal satisfaction. This calls for an improvement in the range of available activities and in 
access to them. Again, consideration needs to be given as to whether this would be a more crime-
preventative use of funds attached to the Bill.   
 
In Summary 

In summing up we feel that overall policy should follow general principles as below. The bill fails to 
do this and should therefore be withdrawn at Stage One. 
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With community life, employment, education and leisure being seen to be the foundation of the 
pyramid, resources need to be focused here. It naturally follows that those priorities at the top of 
the pyramid would require fewer resources. The real systems change, prosocial human interaction 
and practical supports, takes place in the middle. 
 
Richard Brunner 
Policy Analyst 
On behalf of Scottish Human Services Trust  
19 January 2004 
 

WRITTEN EVIDENCE FROM SCOTTISH MEDIATION NETWORK 

In response to the final call for evidence, the Scottish Mediation Network echoes the considerable 
and significant evidence given by its member SACRO about all aspects of the mediation process in 
resolving conflict in communities. 
 
I would be happy to provide further information. 
 
Ewan Malcolm 
Mediation Development Officer for Scotland 
Scottish Mediation Network 
January 2004 
 
 

Restorative justice 
 
24 hour flexible supports, helping people 
stay in communities, developing 
community supports 
 
 
 
Community life, employment, education, 
leisure  
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WRITTEN EVIDENCE FROM SOUTH LANARKSHIRE COUNCIL 

Thank you for the opportunity to provide written evidence on the Anti Social Behaviour etc 
(Scotland) Bill.  The Council’s evidence has been formulated by our Anti Social Behaviour Strategy 
Steering Group and emphasises the points raised in our response to the Scottish Executive’s 
document, “Putting Our Communities First”. 
  
In general the Council is strongly supportive of the broad objectives set out in the Bill to tackle anti 
social behaviour.  The maintenance of safe and secure communities is at the heart of the Council’s 
service planning and delivery processes.  We also share the view that people’s rights and 
entitlements must be linked to responsibilities.  Anti Social Behaviour Strategies will reinforce this 
link and must be developed in a clear context of actions to address the complex issues which exist 
within our communities. 
 
Indeed, reflecting both the importance of legislative proposals and South Lanarkshire Council’s 
commitment to addressing and preventing anti social behaviour and in advance of the legislation, 
we have already established an Anti Social Behaviour Strategy Steering Group in South 
Lanarkshire, to co-ordinate the development of the Council’s first Anti Social Behaviour Strategy.  
The group comprises representatives from relevant services within the Council and partner 
agencies including the Police, Procurator Fiscal, Reporter to the Children’s Panel and Fire Service.  
It is expected that a consultative draft document will be available by April 2004.   
 
Before providing details of our specific issues and concerns in relation to certain provisions in the 
Bill we would firstly set out some general points for consideration. 
  
Whilst the Scottish Executive has allocated specific funding for an initial two year period to help 
tackle anti social behaviour, one of our main concerns is the availability of ongoing funding beyond 
this period.  The increased legislative obligations, particularly on the Local Authority but also on 
other agencies will impact significantly upon both financial and human resources and we would 
request that this be taken into account and addressed as a priority to ensure that all agencies can 
effectively comply with the legislation.  It may be prudent to introduce a mechanism by which future 
funding can be assessed against progress and change.  
 
The Council acknowledges that the majority of people do not demonstrate the type of challenging 
behaviour that the Bill sets out to address but accepts that in extreme cases of anti social 
behaviour, punitive measures need to be taken against those responsible.  However we would 
highlight the necessity for legislation to achieve a balance between ensuring that communities are 
protected against this type of behaviour and preventing the criminalisation of certain groups of 
people, particularly young people.   
 
The Council would suggest that detailed consultation is required on timescales for the 
commencement of the legislative provisions.  The timescales for the implementation of the 
legislation need to be realistic and appropriate to allow Local Authorities and partner agencies to 
properly prepare for the legislative provisions and ensure that effective methods, systems and 
procedures are in place to provide the necessary support services.  Additionally it is vitally 
important that publicity surrounding the legislation is realistic to ensure that communities are aware 
that the legislation will not, in all instances, provide a quick fix to solving all anti social related 
issues. 
 
Outlined below are further detailed comments on some of the key provisions of the Bill. 
  
Anti Social Behaviour Orders 

As the Bill proposes extending ASBOs to children aged 12 to 15 years, the Council is keen to 
ensure that children are not criminalised by breaching the Order and would prefer the legislation to 
emphasise the requirement for appropriate support services to help address the social and 
behavioural problems exhibited by such children.  Accordingly the Council welcomes the provisions 
within the Bill allowing a Sheriff to refer a child to a Children’s Hearing and to make a Parenting 
Order, where support is a requirement of the Order.  A key issue will be the availability of resources 
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for the Children’s Hearing System to allow the appropriate arrangements and methods to be put in 
place to support children referred to the System.  
 
It is our view that in addition to Local Authorities and Registered Social Landlords (RSL), the Police 
should also be conferred the power to apply directly to the Court for an ASBO (in accordance with 
the position in England and Wales).  Where a persons’ conduct has been highlighted to and 
identified by the Police as being anti social, they should be able to apply directly to the Court for an 
ASBO.  
The Bill requires to clarify the relationship between an ASBO being granted by the Court when a 
Supervision Order is already in place and to set out how coherence between the two should be 
achieved.   
 
Additionally it would be helpful if the legislation provided greater detail on the options available for 
dealing with a breach of an ASBO granted in respect of a child, since they will not be subject to the 
proposed punitive measures for breach of an ASBO by an adult.   
 
Parenting Orders & Community Reparation Orders 

The Council welcomes the introduction of both Parenting Orders and Community Reparation 
Orders as an alternative measure to tackling anti social behaviour for young people and children.  
Both Orders can only be granted if the Court has confirmation that the Local Authority has taken 
appropriate steps to ensure that the Order can be complied with.  This particular provision presents 
the Council with concerns over the types and level of support and supervisory services required to 
ensure compliance to both Parenting and Community Reparation Orders, and how this will be 
resourced in the longer term.   
 
Without a continued commitment to providing resources for additional staff to support these 
services, existing Social Work staff will be given responsibility for providing such high level, 
intensive services from existing budgets which in turn will impact on other aspects of the services 
provided.  
 
More generally, this is at a time when Social work departments in Scotland are faced with major 
recruitment and retention problems  
 
Anti Social Behaviour Notices/ Transfer of Management Control 

Whilst the Council welcomes the legislative proposals to allow a Local Authority to compel a private 
landlord to take action against anti social behaviour, the Council has some concerns on how taking 
over management control of a property would actually work in practice.  In general the Council 
would be keen to establish the legal and financial implications of a Local Authority taking over the 
management of a private sector landlord’s property.  A number of issues require clarification 
including:- 
 
Who would have responsibility for the maintenance costs of the property and to what standard 
If the Local Authority is responsible for maintenance, how would the costs be recovered from the 
landlord  
 
What is the status of the relationship between the Local Authority and tenant and what sort of 
tenancy would exist 
 
Arrangements for providing services/ paying rent 
 
Housing: Registration Areas 

The Council welcomes the proposed introduction of this provision and believes that it would be an 
effective way to address the currently difficult situation of dealing with anti social behaviour in areas 
where there are mixed tenure types, particularly private landlord properties. 
 
The Council takes the view that the proposed level of consultation required prior to a designation 
being made is too onerous and would prefer to see a more manageable approach, of particular 
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concern is the number of parties to be notified during the consultation.   The Council recognises the 
importance of providing those who will be affected adequate notice of the designation but consider 
the proposed requirement for 3 months notice to be given, too long.   
 
Closure of Premises 

The Council is broadly supportive of this provision in respect to non residential premises.  Closure 
Notices would undoubtedly be an effective way of addressing persistent anti social behaviour within 
particular premises.  It is our view however that residential premises, including closes and common 
areas should not be subject to Closure Notices as there are a variety of other ways, detailed within 
the Bill, in which anti social behaviour occurring within residential properties could be addressed.  
Indeed it is likely the proposal would have the impact of increasing the demand upon 
homelessness services. 
 
Breach of Orders  

The Council is broadly supportive of the new measures proposed within the Bill, which introduce a 
range of order including Anti Social Behaviour Orders, Parenting Orders, Community Reparation 
Orders and Closure Orders.  However we would highlight the long term additional costs to Local 
Authorities and other agencies wishing to pursue such Orders through the Court system.  
Additional costs will also be incurred on the Local Authority/ other agency if the Order is then 
breached. 
 
A further point of concern is the often lengthy timescales involved in the Court process.  Existing 
methods and procedures for dealing with anti social behaviour can be lengthy, therefore the 
Council would be keen to see applications for such Orders being dealt with as a priority to ensure 
that anti social behaviour can be challenged and addressed quickly. 
 
I trust that the above comments are of assistance to you and would once again restate the 
Council’s broad support for the provisions contained within the Bill. 
 
Jim Hayton 
Head of Strategy and Development 
South Lanarkshire Council 
30 January 2004 
 

WRITTEN EVIDENCE FROM T & G SCOTLAND 

T&G Scotland is aware of the level of public concern over anti-social behaviour within communities 
throughout Scotland and we support the Scottish Executive’s aim of tackling its causes and effects. 
 
We share the Scottish Executive’s belief that every person in Scotland should have the right to live 
in peace and safety in their own communities. However, in terms of the proposals contained within 
the Anti-Social Behaviour Bill, we are concerned that much of the emphasis is on youth crime and 
moves policy away from social inclusion towards more punitive responses. 
 
This paper, however, does not constitute a T&G Scotland response to the Anti-social Behaviour 
Bill.  The purpose of this paper is to briefly outline to the Scottish Parliament’s Communities 
Committee the effects that the growing problem of Anti-Social behaviour has on our members. 
 
As a union that represents workers across all industrial sectors, particularly within the public sector, 
we are becoming increasingly concerned by the increasing incidence of our members suffering 
attacks, assaults and violent behaviour during the course of their working day. 
 
T&G Scotland represents workers in local government, transport workers, and ambulance 
paramedics, all groups which have been particularly affected by anti-social behaviour. 
 
The high incidence of attacks on emergency service workers has been well documented in recent 
months. Proposals have been put forward by the Scottish Executive to tackle this growing problem, 
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which we welcome, although we would argue that they should be broadened to protect all workers 
providing a public service. 
 
However, this being a related but separate issue, for the purpose of this paper our union would like 
to briefly outline a number of examples in other sectors where the problem of anti-social behaviour 
is having a major impact on our members. 
 
Transport 

In August of last year talks took place between Strathclyde Police and bus chiefs in an effort to 
prevent timetable cuts due to the growing menace of “bus thugs”. 
 
At this time a warning was issued that jobs and vital bus services could be lost unless action is 
taken to curb attacks on staff and vandalism to vehicles. 
 
Several services in what are deemed as “danger areas” had already been suspended or diverted 
by a number of operators - particularly in the evenings - because of attacks on drivers and damage 
to vehicles. 
 
The effects of anti-social behaviour within this sector is leading to communities being "completely 
isolated" when transport routes are axed, many offering lifeline services to rural communities. The 
effects of this growing problem also has a massive impact on the well-being and confidence of 
those using public transport as well as the health and safety and job security of our members. 
 
Examples of the scale of this problem within one Bus Company in the City of Glasgow alone are 
staggering and include: 
 
An average of 23 vehicle windows broken each night – 8000 broken each year, as well as 18,000 
seats being trashed. 
60 staff and 128 passengers injured – injuries to staff included eye and facial injuries due to stones, 
bottles and air pellets fired through windows. 
A female driver whose vehicle ran out of fuel at 23.30 when waiting for assistance her vehicle was 
attacked by group of youths who smashed over ten windows. This driver has not returned to work 
due to stress 
 
The scale of this problem within the transport industry was demonstrated in July of 2003 when a 
bus driver for the firm Arriva, was shot in the head by an air rifle in Erskine, Renfrewshire.  
 
It is important to note, however, that these are just a few of the incidents that have occurred in one 
company in one area, and the problem is undoubtedly Scotland wide.  
 
Local Government 

T&G Scotland represent workers throughout Local government, including social workers, home-
care workers, and housing officers, who are often the individuals who have to deal with anti-social 
behaviour. 
 
The growing problem of anti-social behaviour has also had a marked impact on local government 
workers. The prime example of this being individuals no-longer being allowed to enter certain areas 
unaccompanied, due to incidents of harassment or vehicles being vandalised. 
 
Our members are scared, in many cases, to visit certain areas or individuals in the course of their 
work for fear of violence, be it either verbal of physical. 
 
Communities throughout Scotland have increasingly been reporting groups and individuals 
throwing objects at people and property, stealing from shops, damaging and vandalising property 
and gravestones and harassing and intimidating residents.  
 
This type of behaviour impacts not only on those who have to live in the communities but those 
who work to provide vital public services to them. 
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Anti-social behaviour is a major concern of Scots of all ages and across all communities.  Our 
union shares the view that anti-social behaviour is a serious problem that needs tackling and we 
hope this paper outlines how it has a major impact on a number of our members. 
 
However, whilst we recognise the problem we are concerned that a number of the proposed 
measures in the Anti-social Behaviour Bill will stigmatise young people rather than deal with the 
root of the problem. We hope that the proposals are not going to about targeting any particular 
groups in our society, as Anti-social behaviour is not just caused by young people or any other 
group.  
 
Our union has been playing a role in trying to address these problems, one initiative, established 
through the partnership between T&G Scotland and First Glasgow, involves representatives going 
into to schools to talk about the issues facing transport workers relating to violence and vandalism.  
Initiatives such as this must be given the full support of the Scottish Executive. 
 
T&G Scotland would be disappointed if legislation in this area ends up unfairly stigmatising young 
people and failing to deal with the social problems they face. In our view, there is a clear need to 
need to tackle the underlying causes of  anti-social behaviour and  we recognise the positive 
impact that much of the Scottish Executive’s educational and regeneration initiatives have had on 
addressing the root causes of anti-social behaviour. We do feel, however, that in conjunction with 
any legislation on Anti-social behaviour, continued support should be given to such programmes. 
 
T & G Scotland 
February 2004 
 

WRITTEN EVIDENCE FROM TOURETTE SCOTLAND 

Our organisation supports children and adults with TS (Tourette Syndrome) and everyone involved in their 
lives. We also help to educate and raise awareness about the condition. 
 
A person’s appearance and demeanour can be so strange with TS, that they are wrongly thought to be 
drugged, drunk or mad!  In the street they can be shunned and in public places they may be reported for 
disturbing the peace.  A small number of people with TS have impulsive, uncontrollable, destructive impulses 
as part of the disorder.  This may lead to inexplicable wanton destruction of property or less commonly, to 
physical assaults on others, most frequently close relatives and friends.  Although their behaviour appears 
bizarre, individuals with TS are not insane and present a considerable challenge for the judicial system. 
 
It is hoped that through greater understanding of the disorder, police discretion may help to limit inappropriate 
arrests.  Before charging a person a medical officer should be called to see the individual, as TS is not a 
disorder with which the police are acquainted.  Support may be sought through Tourette Scotland.  
 
We are extremely concerned about the affects the ASBB may have on people with a condition that is very 
misunderstood, misdiagnosed and more often than not undiagnosed in the first instance. 
 
Many parents come to us with children that have failed to be diagnosed, the problems being put 
down to parental management.  We have parents who go round and round for years trying to find 
out what is wrong with their child, getting no answers but encountering more and more stress, with 
no support. Bare in mind also that these conditions are hereditary and more often than not one of 
the parents themselves could be suffering from symptoms of the condition. During these years, 
unsupported, family relationships gradually disintegrate and the child turns to substance abuse and 
often crime. 
 
The cost of taking action early ie. early diagnosis, treatment and sufficient resources for ongoing 
support and understanding has got to be more cost effective than at present. ‘More punishment 
and less tolerance’ for these offenders are very concerning. It is an awful thought that these people 
may be continually punished throughout when it may be through no fault of there own, except that 
their brain has different chemistry but could have been changed with the correct treatment at the 
right stage of their lives. 
 
What is most concerning is that a lot of parents with children in trouble aren't even aware that their 
child could have a neurological disorder because the problems are immediately put down to 
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parental management. It would be more beneficial to thoroughly assess them first and if all is clear 
then look at other environmental issues.  
 
It has been obvious (statistics have proven) that children with any sort of learning difficulty (mild or 
severe) or a condition such as TS or ADHD etc. if not diagnosed in childhood, can go on to become 
criminals. This is quite often due to self-medicating on alcohol, drugs etc. (We have just designed a 
database to gather statistics of several issues relating to these and other factors).  
 
Prison studies show that a high percentage of prisoners can't read or write and have some sort of 
neurological condition. If a diagnosis is given at an early age and medication and the correct 
support put in at school, home etc the child grows up with self-worth and goes on to achieve. The 
cause isn't necessarily eg. the family environment.  Infact, standard of parenting may be poor 
because these conditions are heredity and they themselves have gone undiagnosed. Other 
environmental factors can make these types of conditions worse but they are not the cause.  
 
Often young people feel they are different because they have these difficulties but because they 
aren't picked up/diagnosed/treated and forever in trouble in school and society they turn to crime to 
get the attention/feel of achievement. 
 
Pupils in schools at present, who are classed as disruptive, should be properly and thoroughly 
assessed.  A high percentage of these children are creative but not particularly academic and that's 
why, along with the symptoms of an undiagnosed condition, they can find it difficult to function 
properly at school, particularly with English, maths etc. Art, cookery, sports etc generally are 
enjoyed and they can achieve in these areas and be left with their self-esteem. Unfortunately, quite 
often what happens is that they will opt out of the academic subjects and without the identification 
of a condition and the appropriate learning/support in place, these children go on to be disruptive, 
avoid school etc.  
 
We all have a responsibility to be open-minded and accept and raise awareness that we all have 
different brain chemistry and therefore strengths and weaknesses. If schools were to focus on the 
strengths in pupils that have difficulties, rather than expect them to master all subjects, they may go 
on to achieve in their areas of strength and feel self-worth, which could result in less anti social 
behaviour in society. 
 
We support the proposed amendments to the ASBB, submitted by the National Autistic Society 
Scotland – copy enclosed. 
 
S Ross 
Secretary 
Tourette Scotland 
22 January 2004 
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ANNEX F: JUSTICE 2 COMMITTEE OTHER EVIDENCE 
 
APPENDIX 1 – EXTRACT FROM THE MINUTES 

 
JUSTICE 2 COMMITTEE 

 
EXTRACT FROM MINUTES 

 
14th Meeting, 2003 (Session 2)  

 
Tuesday 11 November 2003 

 
Present: 
 
Jackie Baillie Colin Fox 
Miss Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
The meeting opened at 2.02 pm.  
 
Antisocial Behaviour etc. (Scotland) Bill: The Committee considered its approach to the bill and 
agreed the witnesses to be invited to give oral evidence.  The Committee decided on division (For 
4, Against 3, Abstentions 0) to accept the timetable suggested by the Executive, with the 
implications set out in paper J2/S2/03/14/1, with the options of holding a full-day evidence session 
and publishing an interim report.    
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JUSTICE 2 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

15th Meeting, 2003 (Session 2)  
 

Tuesday 25 November 2003 
 

Present: 
 
Jackie Baillie Miss Annabel Goldie (Convener) 
Maureen Macmillan Mike Pringle 
Nicola Sturgeon Karen Whitefield (Deputy Convener) 
 
Apologies were received from Colin Fox. 
 
Also present: Hugh Henry, Deputy Minister for Justice. 
 
Antisocial Behaviour etc (Scotland) Bill: The Committee took oral evidence on the general 
principles of the Bill at Stage 1 from— 
 
Michael Kellet and David Doris, Development Department, Antisocial Behaviour Unit; Catherine 
Brown, Justice Department, Police Division; Gillian Russell OSSE; Brian Cole and Sharon Grant, 
Justice Department, Community Justice Services Division; Kit Wyeth, Education Department, 
Young People and Looked After Children Division. 
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JUSTICE 2 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

17th Meeting, 2003 (Session 2)  
 

Tuesday 16 December 2003 
 

Present: 
 
Jackie Baillie Colin Fox 
Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
Antisocial Behaviour etc (Scotland) Bill: The Committee took evidence on the general principles 
of the Bill at Stage 1 from— 
 
Rosemarie McIIwhan, Director, Scottish Human Rights Centre. 
 
Alison Cleland, Convenor, Scottish Child Law Centre. 
 
Alan D Miller, Principal Reporter and Jackie Robeson, Head of Practice, Scottish Children’s 
Reporter Administration. 
 
George Anderson, Chair, Falkirk Children's Panel and Children’s Panel Chairmen’s Group (CPCG) 
Chair, John Anderson, Chair, Edinburgh Children's Panel and CPCG Depute Chair, Edith Blake, 
Chair, Highland Children's Panel and CPCG Secretary and Diane Watt, Chair, East Lothian 
Children's Panel and CPCG member. 
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JUSTICE 2 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

1st Meeting, 2004 (Session 2)  
 

Tuesday 6 January 2004 
 

Present: 
 
Jackie Baillie Annabel Goldie (Convener) 
Maureen Macmillan Mike Pringle 
Nicola Sturgeon Karen Whitefield (Deputy Convener) 
 
Apologies were received from Colin Fox. 
 
Also present: Patrick Harvie MSP. 
 
Antisocial Behaviour etc (Scotland) Bill: The Committee took evidence on the general principles 
of the Bill at Stage 1 from— 
 
Susan Matheson, Chief Executive and Keith Simpson, Head of Service Development, SACRO. 
 
Bernadette Monaghan, Director and Patricia Bowerbank, Service Manager, APEX. 
 
Helen Hunter, Assistant Director – West Region, Children 1st and Maggie Mellon, Head of Public 
Policy, NCH Scotland. 
 
Dr Lesley McAra and Professor David Smith, the Centre for Law and Society, University of 
Edinburgh. 
 
David Strang, Chief Constable, Dumfries and Galloway Police, ACPOS. 
 
Douglas Keil, General Secretary, Scottish Police Federation. 
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JUSTICE 2 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

2nd Meeting, 2004 (Session 2)  
 

Tuesday 13 January 2004 
 

Present: 
 
Jackie Baillie Colin Fox 
Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
Antisocial Behaviour etc (Scotland) Bill: The Committee took evidence on the general principles 
of the Bill at Stage 1 from— 
 
Michael Clancy, Director of the Law Reform Department and Anne Keenan, Deputy Director of the 
Law Reform Department, the Law Society of Scotland. 
 
Hugh Henry, Deputy Minister for Justice, Alasdair McIntosh, Head of Anti-social Behaviour 
Division, Michael Kellet, Anti-social Behaviour Division, David Henderson, Police Division and 
Gillian Russell, OSSE, the Scottish Executive.  
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JUSTICE 2 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

3rd Meeting, 2004 (Session 2)  
 

Tuesday 20 January 2004 
 

Present: 
 
Jackie Baillie Colin Fox 
Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
Also present: Dr Sylvia Jackson, MSP 

 
Antisocial Behaviour etc (Scotland) Bill (in private):  The Committee considered its approach to 
its draft Stage 1 report. 
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JUSTICE 2 COMMITTEE 
 

EXTRACT OF MINUTES 
 

4th Meeting, 2004 (Session 2)  
 

Tuesday 27 January 2004 
 

Present: 
 
Jackie Baillie Rosemary Byrne (substitute) 
Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
Apologies: Colin Fox 
 
Antisocial Behaviour etc (Scotland) Bill (in private):  The Committee considered a draft Stage 1 
report. Various changes were agreed to.  The Committee agreed that a revised report would be 
considered at its next meeting. 
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JUSTICE 2 COMMITTEE 
 

EXTRACT OF MINUTES 
 

5th Meeting, 2004 (Session 2)  
 

Tuesday 3 February 2004 
 

Present: 
 
Jackie Baillie Colin Fox 
Annabel Goldie (Convener) Maureen Macmillan 
Mike Pringle Nicola Sturgeon 
Karen Whitefield (Deputy Convener)  
 
 
Antisocial Behaviour Bill etc. (Scotland) Bill: The Convener drew members’ attention to a 
newspaper article which appeared to suggest that the Committee’s draft report had been leaked.  
The Convener drew members’ attention to section 9.4 of the Code of Conduct.  The Committee 
agreed to conduct an inquiry and to report to the Standards Committee. 
 
Antisocial Behaviour etc. (Scotland) Bill (in private): The Committee considered a draft Stage 1 
report.  The Report as amended was agreed to. 
 

Record of Divisions in Private 
 
On the question of whether to insert the following words in footnote 20 “on the basis that the best 
place for dealing with offending behaviour by children remains the children’s hearing system” the 
Committee divided. For 4, Against 3, Abstain 0. 
 
For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
 
On the question of whether to insert the following words in footnote 45 “on the basis that the power 
of dispersal is unnecessary and inappropriate and that there should instead be greater focus on the 
more effective use of existing law and police powers” the Committee divided. For 4, Against 3, 
Abstain 0. 
 
For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
 
On the question of whether to insert the following words in footnote 52 “As previously stated, 
Annabel  Goldie, Nicola Sturgeon and Colin Fox dissented from part 3 of the Bill in its entirety” the 
Committee divided.  For 4, Against, 3, Abstain 0. 
 
For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
 
On the question of whether to insert the following words in footnote 82 “on the basis that parenting 
orders should only be used voluntarily” the Committee divided.  For 4, Against 3, Abstain 0. 
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For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
 
On the question of whether to insert the following words in footnote 92 “on the basis that reparation 
should only be used as a voluntary disposal and only for over-16s” the Committee divided.  For 4, 
Against 3, Abstain 0. 
   
For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
 
On the question of whether to insert the followong words in footnote 119 “on the basis that  RLOs 
should not be used for under-16s” the Committee divided.  For 4, Against 3, Abstain 0. 
   
For: 
Annabel Goldie, Colin Fox, Mike Pringle, Nicola Sturgeon 
 
Against: 
Jackie Baillie, Maureen Macmillan, Karen Whitefield 
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APPENDIX 2 – ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 
 
15th Meeting, 2003 (Session 2) 25 November 2003 
Oral Evidence 

Scottish Executive 
 
17th Meeting, 2003 (Session 2) 16 December 2003 
Written Evidence 
  Scottish Children’s Reporter Administration 
  Children’s Panel Chairman Group 
Oral Evidence 
  Scottish Human Rights Centre 
  Scottish Child Law Centre 
  Scottish Children’s Reporter Administration 
  Children’s Panel Chairman Group 
 
1st Meeting, 2004 (Session 2) 6 January 2004 
Written Evidence 

SACRO 
Children 1st  
Association of Chief Police Officers in Scotland (ACPOS) 

Oral Evidence 
SACRO 

 APEX 
Children 1st and NCH Scotland 

Dr Lesley McAra and Professor David Smith, the Centre for Law and Society, University of 
Edinburgh 

 ACPOS 
 Scottish Police Federation 
 
2nd Meeting, 2004 (Session 2) 13 January 2004 
Written Evidence 
 Law Society of Scotland 
Oral Evidence 
 Law Society of Scotland 

Hugh Henry, Deputy Minister for Justice, Scottish Executive 
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Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

14:34 
The Convener: Item 3 on the agenda is on the 

Antisocial Behaviour etc (Scotland) Bill. I welcome 
the officials from the Scottish Executive’s bill team, 
who look like the cast for a forthcoming festive 
musical, such are their numbers. Michael Kellet, 
head of the Development Department’s Antisocial 
Behaviour etc (Scotland) Bill team, is joined by 
Gillian Russell from the office of the solicitor to the 
Scottish Executive and by Catherine Brown of the 
police division of the Justice Department. There is 
a gentleman whose name-plate I cannot quite 
identify, as I cannot see that far—I understand that 
he is Kit Wyeth from the young people and looked-
after children division of the Education 
Department. In the row behind are David Doris of 
the Development Department antisocial behaviour 
unit; Brian Cole from the Justice Department 
community justice services division; and Sharon 
Grant, also from the community justice services 
division. Robert Marshall, from the office of the 
solicitor to the Scottish Executive, cannot be with 
us today—which is probably just as well, because 
he would have been all on his own in the third row. 
The numbers look conveniently symmetrical.  

It might be helpful, Mr Kellet, if you would make 
an opening statement of perhaps five minutes, 
explaining the background to the bill. There are 
various areas that committee members will wish to 
explore, and I propose to open up the discussion 
after you have spoken. We will try to direct our 
questions as appropriate.  

Michael Kellet (Scottish Executive 
Development Department): Thank you very 
much for the invitation to come before the 
committee today. Members of the committee will 
be aware that legislation on antisocial behaviour 
was a commitment in the partnership agreement. 
That commitment arose from ministers’ view that 
antisocial behaviour was a very serious issue in 
communities throughout Scotland and was not 
being tackled effectively. It arose from ministers’ 
own experience and that of other MSPs in having 
to deal with the fallout from antisocial behaviour, 
week in, week out, in their surgeries and postbags. 
Tackling antisocial behaviour is a high priority for 
communities, and it is a high priority for ministers, 
who are committed to making speedy progress 
towards dealing with it more effectively.  

We are grateful for the chance to attend and 
give evidence on the Antisocial Behaviour etc 
(Scotland) Bill. I understand that the committee 
wishes to focus on the justice-oriented elements of 
the bill, and we have fielded our team accordingly. 
I understood from the clerks, and you have now 

confirmed, that you would like us to give a short 
presentation on the bill. I will try to keep it short in 
order to allow as much time as possible for 
questions. 

It is important to be clear that the bill is only one 
part of ministers’ wider strategy to tackle antisocial 
behaviour, although it is an important part. It is 
intended to put in place the legal framework that is 
necessary to tackle antisocial behaviour 
effectively. However, it is not the whole story. The 
other elements of the wider strategy include 
encouraging agencies to use existing tools more 
effectively; putting in place the detailed 
arrangements to implement the bill; piloting new 
approaches and disseminating good practice; and 
establishing arrangements for inspection, 
monitoring and evaluation. 

As I said, ministers were determined to move 
quickly on antisocial behaviour, which is why 
“Putting our communities first: A Strategy for 
tackling Anti-social Behaviour” was published on 
26 June. That paper brought together proposals 
for the bill—many of which featured in the 
partnership agreement—and other initiatives, as 
part of ministers’ wider strategy. Even before the 
paper was published, ministers made it clear that 
they did not want the consultation to be paper 
based. They identified early on the need to hear 
the views of those who suffer from antisocial 
behaviour and of those who are tasked with 
dealing with it locally. 

We wrote to every constituency MSP and had a 
summer of ministerial visits to more than 30 
constituencies throughout Scotland. Ministers 
found those meetings to be invaluable for gaining 
a full understanding of the scale and impact of the 
problem of antisocial behaviour. Ministers and 
officials also spent considerable time engaging 
with the wide range of stakeholders, which 
included discussions with the police staff 
associations, children’s charities, housing 
organisations and equality groups. As members 
know, the consultation finished on 11 September 
and we published the University of Glasgow’s 
analysis of the responses to the consultation on 23 
October. I hope that members have seen that 
report, but if not, we would be happy to make 
copies available. 

The bill is large and ranges across a number of 
ministerial portfolios and Executive departments, 
including the Justice Department but also the 
education, development and environment 
portfolios. The common thread is that the bill puts 
in place the legal framework that is required to 
tackle antisocial behaviour effectively. Much of the 
bill is about giving agencies such as local 
authorities, the police, the children’s hearings 
system and registered social landlords the 
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additional tools that they need to tackle antisocial 
behaviour locally. 

However, additional tools are not enough; 
ministers are determined to ensure that those with 
the responsibility at the local level work together to 
tackle antisocial behaviour, which is why antisocial 
behaviour strategies are provided for in part 1 of 
the bill. Ministers see those strategies as a crucial 
part of the solution to the problem because they 
are the means by which agencies and those who 
are affected by antisocial behaviour will identify 
how antisocial behaviour manifests itself in their 
area and how it can best be tackled. Antisocial 
behaviour strategies should provide the context in 
which the new tools that are provided in the rest of 
the bill are used. In some senses, they are the gel 
that should ensure a co-ordinated, proportionate 
and targeted response to antisocial behaviour and 
they are the means by which local communities 
can hold agencies to account for their actions in 
tackling antisocial behaviour locally. 

My colleagues and I will be happy to answer the 
committee’s questions. I did not think it 
appropriate to go into the detail of the bill at this 
stage because that will come through in questions. 
In summary, ministers see the bill as an important 
step forward in tackling antisocial behaviour in 
Scotland. 

The Convener: I have a broad question. I could 
not help noticing that part 1 of the bill will replace 
section 83 of the Criminal Justice (Scotland) Act 
2003. Of itself, that is neither here nor there, but it 
makes me pose the question whether we are 
rushing things too much. Should we allow a little 
more time to let that act, which was passed only 
this year, come into effect and to see what the 
implications are? 

Michael Kellet: Section 83 of the Criminal 
Justice (Scotland) Act 2003 has not been 
commenced. Ministers have not done so because, 
having considered the provision, they decided that 
it was not adequate to bring the range of 
stakeholders and local organisations together to 
tackle antisocial behaviour. If the bill is enacted, 
section 83 will be repealed and replaced by part 1 
of the bill. Ministers are considering means of 
encouraging local authorities, on a non-statutory 
basis, to ensure that, in the lull, local agencies 
continue to work together to tackle antisocial 
behaviour. Section 83 has not been commenced 
and, if the bill is enacted, it will be repealed. 

The Convener: To follow on from that, what is 
wrong with the existing law? 

Michael Kellet: Do you mean the law on 
bringing together agencies at the local level? 

The Convener: I mean on dealing with 
antisocial behaviour. 

Michael Kellet: Ministers’ view is that the legal 
framework that is required to tackle antisocial 
behaviour is not entirely in place. That does not 
mean that tools to tackle antisocial behaviour do 
not exist—of course they do—but the bill is 
designed to fill the gaps that ministers consider 
exist. The antisocial behaviour strategies are part 
of that, but the other provisions also flow from that 
basic premise. 

The Convener: Let me finalise my questioning 
by asking whether there is any intention to repeal 
existing common-law offences or statutory 
offences other than those in the 2003 act. 

Michael Kellet: No. There is no intention to 
repeal or take away the existing powers. The bill is 
about supplementing those existing powers with 
other tools to make the toolbox that local agencies 
have for tackling antisocial behaviour as full and 
as broad as it should be. 

The Convener: I know that members are 
anxious to speak, so we will probably want to 
devote about an hour to this item, as there is a lot 
of interest in the bill. I suggest that members 
should indicate that they want to speak. Rather 
than each member being required to interrogate 
rapidly for 10 minutes, members might want to 
follow the lines of questioning that are being 
pursued and chip in. I will be as flexible as I can in 
allowing people to contribute. 

I see that all members’ hands are up. We will 
start with Karen Whitefield. 

14:45 
Karen Whitefield (Airdrie and Shotts) (Lab): 

Much of the bill has been welcomed by 
communities around Scotland, but it also contains 
some contentious proposals. I want to ask about 
two of those areas: the dispersal of groups and 
parenting orders. 

I will ask first about the dispersal of groups. The 
Executive commissioned the University of 
Glasgow to examine the consultation responses. 
Some 80 per cent of respondents said that they 
believed that the police had sufficient powers to 
disperse groups. Will you explain why the 
Executive believes that the proposals are 
necessary? What difference do you believe that 
they will make? 

Catherine Brown (Scottish Executive Justice 
Department): From the written evidence that was 
received and the evidence given to ministers 
during their visits to communities throughout the 
summer, it was clear that many people live in fear 
of being a victim of antisocial behaviour. The clear 
message that ministers got was that people want 
something done about groups of people of any 
age who hang about in public places and who, by 
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their very presence, can cause fear and alarm. 
The measures that are being proposed in the bill 
are explicitly aimed at addressing those fears. 

In specific areas, such behaviour is significant 
as it is on-going and is a constant problem— 

The Convener: Sorry, will you clarify whether 
“such behaviour” is the mere act of congregating? 

Catherine Brown: It is the kind of behaviour 
that can cause fear and alarm. Members of the 
public might express concern at the presence of 
people who are shouting or causing a disturbance 
and the police or whoever is called might agree 
that that behaviour causes fear and alarm. The 
behaviour might not constitute criminal behaviour, 
but it generates fear. 

Karen Whitefield: How will it be possible for 
individual police officers to judge in such a way 
that all young people are treated fairly rather than 
as people who cause fear and alarm? They may 
just be congregating at the street corner having a 
chat to one another. Although someone who 
wants to walk past them might feel some concern, 
the young people may not pose any threat at all. 
How will we ensure that there is equality in the 
way that that is implemented? 

Catherine Brown: The bill seeks to provide a 
measured approach to the use of the dispersal 
power. The power cannot be used immediately but 
is a measured step to deal with a significant and 
on-going problem. The police will deal with 
situations as and when and wherever they arise, 
but the dispersal power is specifically targeted at 
communities that are suffering in a fairly constant 
way from groups of individuals who hang about 
and cause fear and alarm. 

The provisions are structured in such a way that 
key tests must be met before the dispersal 
provision can be considered. Those are that there 
is evidence that members of the public have been 
alarmed or distressed as a result of the presence 
or behaviour of the groups and that there is a 
persistent and on-going problem. A crucial point in 
all that is that the police could exercise the power 
only after consulting the local authority. The 
dispersal power must be part of a consensus. The 
measure would be taken only after there had been 
discussion and agreement with the local authority 
and the local community on the kind of step that 
should be taken. 

That does not necessarily mean that there has 
to be huge delay; it means that the power will not 
come into effect unilaterally or indiscriminately. 
The proposals are framed to ensure that a 
consistent, measured, targeted and timed 
approach will be taken. The power has a time limit 
on it and cannot go on for ever. Ministers are keen 
to ensure that the measures reflect the concerns 
that they heard. The power will not be used 
inconsistently or indiscriminately.  

Karen Whitefield: We are aware that problems 
exist in communities, but they are often caused by 
a small group of people. The vast majority of 
young people and others do not cause disruption. 
You talked about key tests. What safeguards are 
to be put in place to ensure that children can go 
into another community where they may have 
friends, meet up with them and play safely in 
public areas? Children who do not cause harm or 
distress to anyone must be able to do that. How 
can we ensure that there are sufficient safeguards 
to make that possible? How will we ensure that the 
proposals do not penalise well-behaved children 
who are just going about their daily business? 

Michael Kellet: It is important to bear in mind 
what I said in my introduction about the powers 
under the bill, including the power of dispersal, 
being set in the context of the antisocial behaviour 
strategy. The use of the dispersal power should be 
discussed in that context.  

We are talking about antisocial behaviour. 
Ministers do not want to persecute or cause 
difficulty for groups of youngsters who are coming 
together for innocent purposes or who are playing 
as young people do. However, where groups of 
youngsters persist in engaging in antisocial 
behaviour, we expect the discussions that led to 
the antisocial behaviour strategy and partnership 
working to determine whether the use of the power 
is appropriate in those local circumstances. That is 
the means of ensuring that young people are not 
targeted unfairly. 

It is also important to be aware that another 
power, the power of designation, has to be 
implemented by a senior police officer such as a 
superintendent before the power of dispersal can 
be used. The senior police officer can implement 
the power of designation only after they have 
consulted the local authority. Only when a 
designation power is in place can a police officer 
on the ground—a constable or other officer—use 
the power to disperse. There are a number of 
checks and balances and hurdles to be overcome 
before the power of dispersal can be used. 
Discussion at the local level should ensure that the 
power is used only where it is appropriate and that 
it is not used to target unfairly innocent parties, 
whether they be younger or older people. 

Catherine Brown: I have one further point to 
add. Some of the police associations’ concerns 
relate to the possibility that, if powers like this were 
to be introduced, the police could lose some of the 
community interaction that they have at the 
moment. However, as Michael Kellet said, the 
powers are part of a wider effort to address the 
situation. The police have made it clear that they 
do not want to lose the interaction that they have 
with young people in the community who are 
behaving well and who are enjoying life. 
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Karen Whitefield: I will move on to— 

Mike Pringle (Edinburgh South) (LD): I have a 
question on this aspect—we might as well get all 
the questions on this aspect out of the way. My 
concern is that you talked about “groups”. I have 
not looked up a dictionary to see what the 
definition of a “group” is. [Interruption.] I am 
assured that a group is two or more people. How 
are we going to address the fact that a group is 
defined as two people? The practicalities of that 
will be extremely difficult to enforce. Why did you 
choose two people and not three or four? 

Catherine Brown: I think that the definition is 
the same as the one that is used in other statutory 
provisions in other pieces of legislation. Certainly, 
elsewhere, amendments have been lodged to 
change “groups of people” into “two or more 
people”. Those changes were made for various 
reasons. I do not think that the police will seek to 
use anything other than their better judgment 
when they deal with situations.  

A situation could be caused by a small group of 
people. Indeed, the police might want to do 
something about a disturbance that was being 
caused by two individuals. The likelihood is that a 
much wider discussion would have to be held 
before an area could be determined and dispersal 
powers would come into play. 

Nicola Sturgeon: What I am struggling to get 
my head around is not the motivation behind these 
sections, with which we would all agree, but how 
they improve on the current situation. If a group of 
people, young or not, is causing a disturbance by 
shouting, screaming, drinking or generally making 
a nuisance of themselves, most police officers will 
tell you that they can move those people on and 
that they do not need these new powers, which 
appear to be bureaucratic, to do so. What is it that 
stops police officers from doing that? 

The only thing about what is proposed that 
differs from the current situation is that, under the 
bill, there does not have to be any inappropriate 
behaviour on the group’s part. Section 16(1)(a) 
refers to people being 
“alarmed or distressed as a result of the presence” 

of, for example, two or more people simply 
standing in the street talking to each other. As long 
as there is an old woman looking out of a window 
who might feel intimidated by them, that is enough 
for those people to be moved on. That worries 
people, because it might lead to people being 
persecuted or moved on simply because someone 
does not like the look of them. 

Catherine Brown: Ministers heard those 
arguments in the responses to the consultation. 
They concluded that the statutory measures would 
put beyond doubt the police’s powers to enforce a 

time-limited, targeted measure on a particular area 
that was plagued by behaviour that caused people 
genuine concern. Ministers were also keen to 
balance that against normal policing of 
communities. Normal community interaction by the 
police would be intended to address a one-off 
incident in which someone was particularly 
alarmed by two people. The test is whether the 
behaviour is on-going, consistent and causing fear 
and alarm.  

The bill provides for the police to be given 
guidance and direction in respect of the powers. 
Crucial to that, the police associations have made 
it clear that they are willing to work with the 
Executive during the coming months on the 
operational effect of the provisions. The 
introduction of the powers is about striking a 
balance and addressing fears without creating 
more. 

Nicola Sturgeon: I am not asking you to 
comment on the policy; this is a factual question. 
Do you accept that where a group of people is 
causing a disturbance in the street, there is 
nothing to stop the police from moving those 
people on right now? 

Catherine Brown: The police have powers to 
move people on and they have said that. The 
question is whether those powers are as specific 
as the provisions that the bill makes for the police 
in specific areas. Ministers concluded that the bill’s 
provisions put the matter beyond doubt; the police 
will have powers to act in specific, designated 
areas. 

Michael Kellet: It is important to be aware that 
there are two tests for the power of dispersal. The 
test in section 16 is about authorisation and 
designation; it is about the superintendent or 
another senior police officer deciding that 
antisocial behaviour by groups is a serious 
problem in a particular area. Before making the 
designation, he must meet that test and consult 
the local authority. 

On the matter of an operational police officer 
making a decision on the ground about whether a 
group that he sees in the area is in contravention 
of the designation, I refer the committee to section 
18, which refers to an instance 
“where a constable has reasonable grounds for believing 
that the presence or behaviour of a group of two or more 
persons in any public place … has resulted, or is likely to 
result, in any members of the public being alarmed or 
distressed”. 

Even after the designation has been made by the 
superintendent, there is provision for local officers 
to make reasonable judgments on the ground 
about what is going on and whether it is 
appropriate to use the powers. 
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Nicola Sturgeon: You have made my point for 
me. I have read the two tests, but my point is that 
if there is a group causing a disturbance tonight at 
Drumoyne in Govan, a police officer can move it 
on. Under the bill, the police will have to jump 
through bureaucratic hoops. The provisions may 
be intended to clarify the powers that the police 
already have, but once the bill is enacted, police 
officers will not just move people on. They will 
think that they have to go through the procedure 
and that will make it harder for them rather than 
easier. 

Michael Kellet: The procedure will apply only 
where a designation has been made. The 
important point is that ministers envisage the 
power giving immediate relief to communities that 
suffer particularly severely from antisocial 
behaviour. During the summer, ministers heard 
evidence from communities throughout Scotland. 
One of the striking examples that they heard about 
was sheltered housing complexes in particular 
communities that were being targeted by groups of 
people because of the vulnerability of residents. 
Groups of people were hanging about night after 
night, causing alarm and distress. Ministers see 
the power as a means of giving immediate relief to 
such communities. It will be made clear to local 
communities that it is not acceptable that groups 
of people are hanging about, and that if the people 
are found in contravention of the designation and 
are causing or are likely to cause trouble, they can 
be moved on. Ministers believe that that 
clarification is useful. 

15:00 
Nicola Sturgeon: They should be moved on 

anyway, with or without this power, but I will let the 
matter rest there. 

The Convener: I would like to clarify a couple of 
points, Mr Kellet. You used the phrase “hanging 
about”; is the effect of the bill to make the hanging 
about the offence? 

Michael Kellet: To be clear, the offence is 
returning to an area in contravention of a direction 
given by a police officer under section 18. When 
an order to disperse has been given, and it is 
properly authorised under the legislation, the 
offence is clearly committed when the person 
reappears in the area in contravention of that 
direction. That is the offence that the bill creates. 

The Convener: But that is the offence—it is 
when the person goes there. 

Michael Kellet: In contravention of a properly 
authorised direction by a police officer that the 
person should not be in that area. 

The Convener: He may be blowing his nose, or 
recovering his cat or his dog, but if he goes there, 
that is the offence. 

Michael Kellet: Yes. I think there is a provision 
in the bill for “reasonable excuse”, but it is clear 
that the offence is going back to an area after a 
police officer has given a clear direction not to 
return to the area within the designated time 
period. 

The Convener: Just to try and get a feel for this, 
how broad in extent are the phrases “specified 
period” and “relevant locality”? If a senior police 
officer decides that all public parks have been 
noted trouble spots, can he designate those as 
relevant localities? 

Michael Kellet: We need to discuss that with 
local police officers. Ministers envisage the powers 
being carefully targeted on particular areas, which 
may be small areas, such as sheltered housing 
complexes, to which I referred in my previous 
answer. 

The Convener: But under the bill as drafted, 
they could be generic areas, like “all the public 
parks in my division”. 

Michael Kellet: The test of significant and 
persistent distress being caused will still need to 
be met. The police will also need to have 
consulted the local authority, which is a 
prerequisite for making a designation. 

The Convener: And what about the phrase 
“specified time”? Could that be the hours of British 
summer time, because it is well known, of course, 
that most of the trouble takes place on summer 
evenings? 

Michael Kellet: We are giving flexibility to the 
senior police officer who is making the designation 
to target effectively times and occasions when 
antisocial behaviour by groups is a problem in a 
defined locality. The bill allows a period of 
designation to last 24 hours. It allows flexibility, so 
that if the antisocial behaviour happens between 6 
and 10 at night, the authorisation could apply 
during those hours. It is about allowing police 
officers to target the power when there is a 
problem in the local area. That is the flexibility that 
ministers are keen to achieve. 

The Convener: Are there further questions? 

Karen Whitefield: I would like to move on to 
parenting orders. The Executive has stated that, 
initially, parenting orders will apply only in local 
authority areas where there are sufficient 
resources to provide parental support. You will be 
aware that that level of support within local 
authorities across Scotland is patchy, so what 
does that mean? Does it mean that, in practice, 
we will not be enforcing parenting orders across 
Scotland? If it does not mean that, what resources 
will the Executive make available to ensure that 
that level of support can be provided to parents? 
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Kit Wyeth (Scottish Executive Education 
Department): You are right to say that the current 
provision of such services is patchy—there is no 
argument about that. The bill enables us to pilot 
parenting orders in areas where sufficient 
provision is available. We see it as an initiative 
that will start on a pilot basis, rather than be rolled 
out across Scotland at the first instance. 

That provision is probably not available in any 
local authority as we speak. However, in being 
committed to parenting orders, ministers are 
committed to putting in place the services and 
support that parents need to be able to access. 
There is a clear acceptance on ministers’ part that 
the parents need those resources and services 
before the sections on piloting parenting orders 
can be commenced. 

Karen Whitefield: On the issue of 
imprisonment, are we sure that there will be an 
opportunity for people to get the support that they 
need before they run the risk of going to prison 
because of the actions of their children? What is 
the Executive’s view on the fact that perhaps 
imprisoning the parents will only add to the 
problem rather than address the children’s 
problems that lead to their antisocial behaviour? 

Kit Wyeth: There would be a number of steps in 
the process before a court could even consider 
jailing a parent in such circumstances. As we said, 
it would require the services to be in place and to 
have been offered to the parents on a voluntary 
basis, and the parents not to have engaged with 
them. The matter would then be referred to a court 
for a parenting order to be made and the services 
would then be made available again, but on a 
statutory basis. The parent would again have to 
fail to engage with those services. The bill makes 
it clear that, in those circumstances, the first 
sanction would be a fine. If that was not paid, 
there would be a further sanction, which would 
probably be a supervised attendance order. Only if 
that were ignored or not taken up could a further 
fine or, possibly, imprisonment be imposed. 

It is worth pointing out that, for each of those 
possible sanctions for breaching a parenting order, 
the sheriff and the court would be required to take 
account of the wider interests of the child in 
question and of any other children that the parent 
might have as well as the wider circumstances of 
the family. Jailing a parent is not the kind of 
measure that any sheriff would take lightly, without 
having considered all the available options. 

Karen Whitefield: What discussions have you 
had with the Justice Department about fine 
defaulters and the Executive’s commitment to 
keeping people who default on their fines out of 
prison? We do not believe that prison is 
necessarily the right place for fine defaulters. If the 
Executive shares that belief, is there not the 
potential for a contradiction in its policy? 

Michael Kellet: There were announcements last 
week about the Executive’s commitment, with 
which the committee will be more familiar than we 
are. The provisions for keeping fine defaulters out 
of prison, when prison is inappropriate, support 
this policy. The policy is designed to ensure that, 
ultimately, children get the parenting that they 
deserve from their parents. It is not about a 
punitive measure; it is about ensuring that 
effective parenting is given. If there are more 
effective measures than jail for a parent who has 
not paid their fine for breach of a parenting order, 
they will work together with this policy. I do not see 
a contradiction and neither do ministers. 

Nicola Sturgeon: I understand that parenting 
orders will be a last resort and that parents will be 
offered all sorts of voluntary support to avoid 
getting to that stage. Only if they do not take up 
that support or co-operate will a court order be 
applied for. I would like to try to get inside the 
heads of parents in that situation. If they allow 
themselves to get to the stage at which a court 
order must be applied for to make them look after 
their kids, it could be argued that they are not 
really very interested in the welfare of their kids. 
The fact of the court process might make them 
even more hostile to the whole process, instead of 
making them start to do the right thing. If a parent 
has to be taken to court to be made to perform the 
role of a parent, should the question not be asked, 
at that stage, whether it is in the interests of the 
child’s welfare for them to remain with that parent? 

Kit Wyeth: That is right. We are talking about 
parents with whom it will be difficult to engage and 
whom it will be difficult to make accept their 
responsibilities to their children. There is evidence 
from the evaluation of parenting orders in England 
to suggest that putting a parent into the court 
process can create additional barriers to their 
engaging with the services that are offered. 
However, the evidence is also that that hurdle can 
be overcome and that parents on parenting orders 
who are compelled to attend parenting classes 
often get over the hurdle, start to re-engage with 
their children more effectively and take a far bigger 
role in and have a far bigger influence on their 
lives. There is some evidence that such an 
approach works. 

We would hope that young people for whom it is 
not right to be with a parent would be well known 
to the hearings system, the reporter and others 
who can make that judgment. You have to 
appreciate that other systems are at work in the 
matter and that there are other ways of assessing 
such matters. The reporter and the hearings 
system have a role to play before a parent is taken 
to court for a parenting order. If a hearing’s view is 
that a child should be removed from their parent, 
that decision will probably have been taken before 
a parent even arrives at court. 
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The Convener: We will move on to a broader 
range of questions.  

Maureen Macmillan (Highlands and Islands) 
(Lab): I will ask about how antisocial behaviour 
orders will work in practice. You talk about local 
agencies working together and say that that would 
have to be the case before an antisocial behaviour 
order could be sought, because there would have 
to be some sort of rapport between the local 
authority, the police and the reporter to the 
children’s panel. At the moment, antisocial 
behaviour orders apply to people who are over 16. 
In such cases, co-operation between the police 
and the local authorities is necessary, and there is 
a perception that that is not working well in some 
cases, but you say that such relationships will 
have to work really well for antisocial behaviour 
orders for the under-16s. How will we get them to 
work? 

David Doris (Scottish Executive 
Development Department): The main thrust of 
improving joint working is through the antisocial 
behaviour strategies to which we have referred. 
They are set out in part 1, which places a duty on 
the police and local authorities to prepare joint 
strategies. Other agencies will be consulted on, 
involved in and to a certain degree engaged in the 
preparation of those strategies. Through those 
strategies and the setting up of specialist 
antisocial behaviour units in local authority areas, 
the procedures for joint working at a local level will 
be made more robust. One of the elements of the 
strategies is that local authorities will be required 
to report on progress on their implementation, 
which will include practice in implementing 
antisocial behaviour orders locally. 

Michael Kellet: In the report “Targeting Anti-
Social Behaviour: The Use of Anti-Social 
Behaviour Orders in Scotland”, which the 
Chartered Institute of Housing in Scotland 
published in the past couple of weeks—we could 
make copies available if members have not seen 
it—there is evidence that local authorities believe 
that, in a large number of cases, ASBOs have 
been effective in changing the behaviour of the 
adult who was subject to the ASBO and in 
ameliorating any problems in the local community. 

Maureen Macmillan: I suppose that, by the time 
that we got to the stage of seeking an ASBO for 
an under-16, that young person would be well 
known to the local authority, the police and the 
children’s panel, because the ASBO is a last 
resort. Some organisations believe that we do not 
need that last resort. They believe that, if we 
properly use other kinds of programmes—such as 
supervision orders and community service 
orders—and have a strong input into the lives of 
such young people, antisocial behaviour orders 
will not be necessary. 

David Doris: For the most part, the disposals 
that are available through the children’s hearings 
and other alternatives prove effective in dealing 
with antisocial behaviour, but there is a small 
minority of persistently antisocial young people 
whose behaviour has a disproportionate impact on 
communities and, in some instances, the court 
order is required to make clear that that behaviour 
is unacceptable. Ministers are confident that the 
extension of ASBOs to under-16s will have a 
positive impact by protecting people from 
antisocial behaviour, changing the behaviour of 
those subject to the orders and acting as a 
deterrent to others. 

Maureen Macmillan: It has also been put to me 
that ASBOs for under-16s should be dealt with by 
the children’s panel and not through the courts. 

15:15 
Michael Kellet: That was certainly suggested 

during the consultation period in the discussions 
that I mentioned earlier. Our view was that such a 
court order would change the essential nature of 
the children’s hearings system as a forum that 
looks holistically at the circumstances surrounding 
a child and takes action in the best interests of that 
child. We thought that giving it the power to 
impose a fairly directive order and a potential 
criminal penalty if that order was not complied with 
would change the fundamental nature of the 
children’s hearings system. That is the main 
reason why ministers thought that dealing with 
ASBOs through the courts was the appropriate 
mechanism for under-16s as well as for adults. 

Section 11 makes it clear that, even where an 
ASBO has been taken out for an under-16, the 
sheriff will have the power to refer that child to a 
children’s hearing. There is no discretion—a 
children’s hearing has to be convened to discuss 
the child’s circumstances. That is a reaction to the 
view that we heard that an ASBO might be 
important but will not be enough in itself to change 
a child’s behaviour, particularly that of under-16s, 
and that support and other necessary measures 
that you mentioned must be put in place. Such a 
mechanism is a way of ensuring that the children’s 
hearings system has a place and is the forum that 
thinks about and determines the best means of 
giving a child the wider support that they probably 
need to allow them to comply with the terms of the 
ASBO. We see the two systems as gelling, we 
hope, and allowing support and the direction of the 
ASBO to work hand in hand. 

The Convener: Jackie Baillie has a question. 

Mike Pringle: Can I say something about 
ASBOs? 

The Convener: I think that Jackie Baillie wants 
to ask about them. 
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Jackie Baillie: Thank you, convener—you will 
get a chance in a minute, Mike. 

I want to return to effectiveness, as that is the 
nub of the key provision of the bill. There is a 
question about effectiveness once ASBOs are in 
place, but there is also a process point that can 
result in communities being frustrated. Once 
antisocial behaviour is identified, there can be a 
time lag of a year to two years before the courts 
do anything. There are resource implications, but 
will interim ASBOs apply to the under-16s? 

Secondly, I am aware of the work undertaken by 
the Chartered Institute of Housing in Scotland, but 
what are the sanctions for a breach of an ASBO 
for an under-16, given that we are talking about a 
tiny minority who are intent on running their way 
through the system by whatever means they can? 
Once there is an ASBO, what happens if it is 
breached? 

Michael Kellet: The answer to your first 
question is yes. It is clear that interim ASBOs will 
apply to under-16s. The bill makes it clear that the 
breach provisions for someone who is under 16 
are different from those for an adult. There is a 
provision in the bill whereby, if a child is 
prosecuted for breach of an ASBO, a penalty of 
imprisonment will not be available unless there are 
other separate offences and nominally more 
serious offences that go alongside that breach. 

Nicola Sturgeon: So what is the penalty? 

Michael Kellet: In such situations, if the only 
criminal offence before a court is a breach of the 
ASBO by someone who is under 16, the court 
would have all the options open to it, apart from 
imprisonment. 

Nicola Sturgeon: So a 14-year-old would be 
fined. 

Michael Kellet: A whole range of options would 
be open to a criminal court. The bill provides that 
imprisonment is the only option that is not 
available in such situations. 

Mike Pringle: The bill refers to the “specified 
person” being 
“at least 12 years of age”. 

However, under the interpretation section, the bill 
states that 
“‘child’ means a person who is under the age of 16 years”. 

I thought that, legally, it was possible to prosecute 
anyone who was over the age of eight. My 
understanding is that it is not just 12-year-olds 
who commit serious antisocial behaviour 
offences—children who are considerably younger 
than that do so, too. We have talked about groups 
of people together, which could involve an eight-
year-old, a 12-year-old, a 15-year-old, a 17-year-

old and an 18-year-old. If we wanted to use 
ASBOs against that group of people, it would be 
possible to take out an ASBO on those members 
of it who were over 12, but not on those who were 
under 12. What was the reasoning for the age limit 
of 12? 

Michael Kellet: The reasoning was that a 
balance had to be struck. Ministers suggested in 
the consultation paper that we published in June 
that 12 might be an appropriate age at which 
ASBOs could be effective. There was a need to 
ensure that not too many children at too young an 
age would be brought into the court process. 
Moreover, for the measure to be effective, a child 
would need to understand the process that they 
were going through. Ministers took the view that, if 
the age limit for ASBOs were to be lowered below 
16, 12 would be an appropriate cut-off; that view 
was largely supported in the consultation 
responses that we received. Of course, that does 
not mean that, if a younger person were involved 
in serious offences, the normal laws and criminal 
procedure would not apply. An ASBO would not 
necessarily be an appropriate vehicle for dealing 
with such behaviour at that stage. 

Gillian Russell (Scottish Executive Legal and 
Parliamentary Services): In addition, for civil-law 
purposes, a child who is aged 12 or over is 
presumed to have legal capacity to instruct a 
solicitor to defend in any civil proceedings and 
ASBOs obviously belong to the civil proceedings 
context. We thought that the age limit of 12 tied in 
neatly with that. 

Mike Pringle: We have talked about how the 
extended use of ASBOs will apply to very small 
numbers of offenders. The reason behind my 
question is that the use of ASBOs would therefore 
apply only to very small numbers of people who 
are under 12. 

Michael Kellet: That is a fair point, but I still 
think that ministers would say that 12 is the 
appropriate age limit to strike the balance that I 
have described. 

The Convener: Does the same explanation 
apply to community reparation orders, which also 
have a 12-to-21 age grouping? 

Michael Kellet: I understand that the rationale is 
exactly the same. 

Brian Cole (Scottish Executive Justice 
Department): That is indeed the case. We need 
to recall that CROs will be confined to summary 
cases. The courts deal with only a very small 
number of summary cases that involve people 
who are under 16. 

The Convener: Right. Have you finished your 
questions, Mike? 

Mike Pringle: I think that Nicola Sturgeon has a 
question. 
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The Convener: Wait a minute—I am convening 
the meeting. Have you finished? 

Mike Pringle: I am sorry; I thought that Nicola 
Sturgeon was going to come in. 

My other question is on section 10, which says: 
“the constable may arrest the person without warrant.” 

My understanding is that the police do not need a 
warrant to arrest someone. Is that right? 

David Doris: There is a common-law power of 
arrest in relation to antisocial behaviour orders, but 
there was some ambiguity about whether certain 
breaches constituted an arrestable offence, so to 
clarify the position and to put it beyond doubt, we 
are creating a statutory power of arrest. 

Nicola Sturgeon: On the same general topic, 
what would you say to the general observation 
that, under the bill, civil procedures will be used to 
tackle what is effectively criminal behaviour? For 
example, ASBOs are a civil measure, at least until 
one gets to the point of a breach, and the civil 
procedure can be very lengthy, although I admit 
that there are interim ASBOs. If someone 
challenges, or appeals against, an order, the 
whole civil process, which involves options 
hearings and civil proofs, has to be gone 
through—that is a lengthy procedure. Perhaps we 
should be trying to fast-track such people through 
the hearings system or the youth court that is 
being piloted. How does the proposal on ASBOs fit 
in with the youth court, for example? Would it not 
be more appropriate to fast-track some of the 
persistent young offenders down that route, rather 
than to put them into the civil courts, which, as 
someone has already said, can take years to 
come to a conclusion? 

Michael Kellet: There are a number of aspects 
to that issue. In reality, it is a question of horses 
for courses—it is about giving agencies at local 
level a number of options to use. The decision on 
which option—an ASBO, the fast-track children’s 
hearings system or some other means—is most 
appropriate in a particular situation will be made 
locally. I do not think that ministers would accept 
that there need be a long delay in obtaining an 
order that is effective, particularly now that interim 
ASBOs have been introduced. We have anecdotal 
evidence, from Fife in particular, that over the 
summer interim orders have been obtained in just 
one or two days. It looks as though interim orders 
are being used successfully in a number of areas. 
They allow speedy and effective control of 
individuals’ behaviour. 

Maureen Macmillan: My question is about 
restriction of liberty orders. What are the 
practicalities of issuing such orders? For adults, 
the orders generally work by keeping the offenders 
at home—to stop them going out and 

housebreaking or whatever. How would the orders 
be used for young teenagers? Would they be used 
not to keep them at home but to keep them away 
from particular places or to ensure that they went 
to school? I believe that there is a restriction on 
the number of hours a day that RLOs can be used 
on a person. What is the ministers’ thinking on 
those issues? 

Sharon Grant (Scottish Executive Justice 
Department): As members will know, restriction of 
liberty orders have gone through a piloting period; 
they have been available to all courts in Scotland 
for 18 months. They have been proven to be quite 
a successful measure for courts to take—for 
keeping a person off the street or out of a pub 
where they might be prone to causing trouble at 
certain times of the night or on certain days of the 
week, for example.  

The orders are flexible. The maximum period for 
a restriction of liberty order in any one day is 12 
hours. However, 12 hours does not have to be the 
total; the court could order a restriction of anything 
up to 12 hours. That allows people the opportunity 
to carry on with education, work, training or 
interventions. 

Restriction of liberty orders can be used to 
prevent someone from going to a particular place. 
For adults in a domestic violence case, that is 
usually to prevent someone from going to an ex-
partner’s house. However, the restriction does not 
have to be from a house; at the moment, an order 
is being used to prevent someone from going to a 
college where there had been problems. Ministers 
thought that the orders would be a flexible way of 
allowing courts and local authorities—while 
addressing the offending behaviour of an 
individual—to restrict that individual’s movements 
when they were more likely to offend or get into 
trouble. 

Maureen Macmillan: Would the orders be used 
in a different way for young people? I was 
wondering about school. Could a restriction of 
liberty order be used if someone was not in school 
during school hours, for example? 

Sharon Grant: A tag would not necessarily be 
used; there are other things that we can do. It is 
possible to use voice verification, in which a 
person phones a number and their voice is taped 
so that a computer can recognise their voice 
pattern. However, in pilot schemes in England and 
Wales a few years ago, magistrates and local 
authorities refrained from using tags in schools, 
mainly because it was thought that tagging might 
cause disruption to the child or teenager and might 
mean that others would label a child who needed 
support as a criminal. 

Maureen Macmillan: Restriction of liberty 
orders have been touted as an alternative to 
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secure accommodation. You give the impression 
that you do not think that the orders would be used 
terribly often because of the effect that they might 
have on vulnerable children. Is there a balance to 
be struck? 

Sharon Grant: The balance is struck in the 
Executive’s proposal to offer RLOs to the 
children’s hearings system as part of a package of 
support measures. It would not be a blanket 
package of measures; not everyone who went 
through the children’s hearings system and 
needed a package of support would necessarily 
be given a tag. The package would be carefully 
thought out and assessed, as would the person’s 
needs. In the court system, courts would not tag 
someone who was assessed as being unsuitable 
for tagging. They would look towards putting other 
support measures in place to assist the child or 
teenager in rehabilitation or in interventions to stop 
their offending behaviour. 

Maureen Macmillan: Do you see RLOs as a 
way of trying to control chaotic behaviour?  

Sharon Grant: In the adult system, there is 
evidence from feedback from individual offenders 
that RLOs have brought some order into their life 
and have broken the pattern of offending. The 
orders have taken the younger offenders in 
particular away from peer group pressure, 
because they have been able to say, “I can’t go 
out because it’s my restriction time. If I go out I’ll 
breach it and then I’m in even more trouble.” RLOs 
have influenced some offenders to break the 
pattern.  

15:30 
The Convener: Are RLOs intended as a 

substitute for secure accommodation for under-
16s? 

Michael Kellet: The bill is clear on that matter. It 
is important to be clear that we are talking about 
electronic monitoring in two separate contexts in 
the bill: one is in respect of RLOs as a court-based 
disposal and the other is in respect of RLOs as a 
disposal by the children’s hearings system. In 
respect of the children’s hearings system, the bill 
provides that a hearing may, if it so chooses, 
impose an electronic monitoring requirement. It is 
not necessary for that child to meet the criteria for 
secure accommodation before an electronic 
monitoring requirement is put in place.  

Ministers are aware that restrictions of 
movement conditions are already within the power 
of the children’s hearings system. Children’s 
hearings already have the power to say to a child, 
“You shouldn’t leave the house after 10 o’clock at 
night, you should be in by 10, and don’t leave 
again until 6 in the morning.” In that context, the 
tag, as it were, is only an extra tool that is provided 

to the hearings system to allow it to monitor 
compliance with that requirement. In certain 
circumstances, a hearing might decide that, even 
for a child who met the secure criteria, an 
electronic tag might be a better option, but that is 
not to say that a child has to meet those criteria 
before the option of a tag becomes available.  

The Convener: I am aware that there are other 
aspects of the bill that we have not touched on, 
such as children’s hearings and fixed penalties. 
Do members have questions on any of those 
areas? 

Jackie Baillie: I am conscious that the closure 
of premises is an issue in England and Wales. 
There is a debate about why we have assumed 
the powers in Scotland. Can you give us any idea 
of the scale of the problem that is perceived in 
Scotland? Closure of premises applies to domestic 
as well as non-domestic premises and there is 
deep concern that the powers would conflict with 
existing housing legislation. I wonder whether part 
of the problem is that the police, rather than local 
authorities, will be using that power. 

Michael Kellet: On the scale of the problem, 
ministers accept that the power of closure of 
premises is targeted at persistent antisocial 
behaviour. They do not envisage it being used 
often or liberally. The power is targeted at serious 
problems in community premises that are the 
centre—almost the epicentre—of antisocial 
behaviour. That may include drinking dens or 
premises that are the centre of drug dealing. The 
power is intended to give communities relief from 
serious and concentrated antisocial behaviour. I 
hope that that answers the first point.  

Checks and balances are built into the system. 
Consultation with local authorities is a prerequisite 
for a closure notice to be served by a senior police 
officer. That police officer must apply for a closure 
order—the full order—to the court on the next 
working day. The court will make an order to close 
the premises only if it believes that that is justified 
in the circumstances that have been explained to 
it.  

As you say, a closure order is possible in 
respect of residential premises—they have not 
been excluded. If somebody is deprived of their 
home because of the operation of a closure order, 
the normal rules for dealing with homeless people 
apply. The bill does nothing to change those rules, 
so the local authority’s obligations in dealing with 
people who are homeless will still apply in relation 
to people who are made homeless because of the 
operation of that power.  

Jackie Baillie: So the problem is just moved on. 

Michael Kellet: No. The power is not about 
moving the problem on; it is about giving 
immediate relief to communities that are suffering 
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from an intense problem. If there are serious 
problems, we expect that a closure order would be 
used in conjunction with other measures, such as 
the police investigating serious drug dealing, for 
example, so that the problem will not just be 
displaced. 

Karen Whitefield: Part 11 of the bill relates to 
fixed-penalty notices. Are you aware of any 
monitoring or evaluation of the piloting of fixed-
penalty notices in England and Wales? Has any 
consideration been given to holding a pilot in 
which the fixed-penalty notices are levied not by 
the police but by an antisocial behaviour task 
force? I had discussions with North Lanarkshire 
Council’s antisocial behaviour task force, which 
has been successful in obtaining 59 ASBOs and 
nine interim ASBOs in the past few years. The 
task force believes that it should be able to levy 
fixed-penalty notices—because one of its 
responsibilities is to connect with all agencies, it 
has a much better idea of where the problems are 
in North Lanarkshire. Have you had 
representations on that? What would your 
thoughts be? 

Michael Kellet: Down south, there was a series 
of pilots on fixed-penalty notices for low-level 
antisocial behaviour along similar lines to those 
that we propose to introduce under the bill. I have 
a paper in front of me that shows that, in a pilot 
conducted by West Midlands police, fixed-penalty 
notices were able to save a police officer at least 
two hours in the preparation of case papers, as 
opposed to the normal reporting of a case to the 
Crown Prosecution Service. Although the systems 
north and south of the border are different and 
separate, we hope that similar savings in police 
and court time can be realised in Scotland. There 
is some evidence from down south that fixed-
penalty notices are working well. 

I am not aware of representations to give the 
power to issue fixed-penalty notices to bodies 
other than the police, but obviously ministers 
would want to consider that possibility. However, 
ministers would say that, as we are talking about 
criminal offences, particularly in the context of part 
11 of the bill, it is appropriate that the police 
should deal with such matters. All that the fixed-
penalty notice does is give the police another 
option for dealing with an offender: the police can 
keep the person in custody for court the next day, 
release them on the basis of a complaint to follow 
later or issue a fixed-penalty notice. A lot of the 
offences that we are talking about involve alcohol 
or breach of the peace, so I suspect that the police 
and ministers would take the view that it might not 
be appropriate to give the power to issue fixed-
penalty notices to bodies other than the police. 

Nicola Sturgeon: Part 7 of the bill deals with 
antisocial behaviour notices. I concede that I might 

be reading this wrongly, but it seems strange to 
me that an antisocial behaviour notice can be 
served on a landlord as a result of his tenant’s 
antisocial behaviour. If the landlord does not take 
the action required by the notice—presumably to 
curb the antisocial behaviour of the tenant—one of 
the penalties is the removal of his right to charge 
rent. Does that not at least create the danger that 
a tenant who is behaving antisocially will be 
rewarded by not having to pay rent? Perhaps we 
would be providing a perverse incentive for 
tenants to behave antisocially. 

Michael Kellet: I apologise—despite the size of 
the team here today, housing colleagues who 
have responsibility for that part of the bill are not 
here, and I do not have that information. Rather 
than guessing at an answer, I think that it might be 
more appropriate for us to write to the committee 
to explain the rationale behind section 53. I 
apologise. 

Nicola Sturgeon: That is okay. 

Mike Pringle: I have a simple question about 
community reparation orders. How do they differ 
from the community service orders that the courts 
have at their disposal at the moment? 

Brian Cole: They differ in a number of ways. A 
community reparation order is for between 10 and 
100 hours; a community service order is for 
between 80 and either 240 or 300 hours, 
depending on the nature of the charge. A 
community service order is, by statute, an 
alternative to custody. In other words, it is at the 
high end of the tariff. A community reparation 
order is confined to summary cases and is 
deliberately designed to be a low-tariff sentencing 
option for the courts. Those are the principal 
differences. 

The Convener: What about supervised 
attendance orders? 

Brian Cole: Historically, supervised attendance 
orders have been used with fine defaulters. The 
Criminal Procedure (Scotland) Act 1995 contains a 
provision for the orders to be used as a disposal of 
first instance, but that was restricted to cases 
involving 16 and 17-year-olds. Changes brought 
about by the Criminal Justice (Scotland) Act 2003 
have removed that age barrier. Nevertheless, 
differences remain. The use of the orders as a 
disposal of first instance has not been applied in 
the meantime and will be piloted. It is important to 
remember that the orders will not necessarily 
contain a period of reparation. Many current 
schemes in the country comprise modules that are 
based around money management and life skills. 
They do not necessarily include any unpaid work 
being done for the community, which is what 
community reparation orders are designed for. 
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The Convener: We have not talked in any great 
detail about the effect of the bill on children’s 
hearings. A number of respondents have been 
concerned about electronic monitoring in the 
hearings system. Has there been dialogue with 
people in the children’s hearings system on how 
they propose to deal with the new powers? 

Kit Wyeth: As part of the extensive consultation 
process that ministers and officials undertook over 
the summer, we met a number of children’s 
hearings interests, including the group 
representing the chairs of children’s panels 
throughout Scotland. We continue that dialogue 
and are meeting them again next week. It is fair to 
say that they had concerns about some of the 
proposed measures, but, on the whole, they were 
supportive. They certainly saw a place for 
electronic monitoring in the hearings system, as 
long as it was used appropriately as part of a 
package of support measures and was not used 
on its own. 

The Convener: A provision will enable a 
reporter to request a sheriff to make an order to 
enforce the implementation of a supervision 
requirement. Does that provision sit happily with 
what children’s hearings seek to do? 

Kit Wyeth: Responses from children’s panel 
chairs and children’s panel interests were 
supportive of that measure. A concern that was 
raised by the recent Audit Scotland report was that 
some supervision requirements are not 
implemented—some young people’s needs are 
not being met for various reasons. The 
respondents welcomed the provision that would 
allow a reporter or a hearing to refer to a court 
when a local authority was not implementing a 
supervision requirement. 

The Convener: Might there not be confusion 
between, on one hand, the role of children’s 
hearings and the power of the reporter, and, on 
the other, the role of the sheriff court? 

Kit Wyeth: I would not think so, necessarily. It is 
for the hearing to decide what it considers to be in 
the interests of the child, which will be put in the 
supervision requirement. If that is not being 
implemented by the authority, the panel will be 
able to invite the sheriff to consider the situation to 
decide whether there is a need to compel the local 
authority to comply with the conditions of the 
requirement. 

Karen Whitefield: Section 104, in part 12 of the 
bill, places a number of duties on local authorities. 
Has the Executive costed the additional resources 
that will be required to enable local authorities to 
fulfil their obligations? 

15:45 
Kit Wyeth: As you are probably aware, a 

package of money has been made available to 
help to support the measures in the antisocial 
behaviour strategy. Obviously, some of those 
measures are more relevant to the youth justice 
side, including issues around supervision 
requirements and local authority duties. At this 
stage, the question is one of exploring with local 
authorities and others exactly what the resourcing 
gap is in order to help them to implement 
supervision requirements and to provide some of 
the services that do not exist at the moment, such 
as the parenting services that we discussed 
earlier. There is a recognition that there is a 
resource gap and that resources have to be 
allocated to deal with that. There still has to be 
detailed discussion about exactly how much 
money will be required and that discussion will 
take place shortly. 

The Convener: On the closure of premises, 
fairly extensive measures are available under the 
liquor licensing legislation to close premises if the 
licence to use the premises is being abused. 
Again, is there any intention to repeal or clarify 
legislation? 

Michael Kellet: No. The ministers’ view is that if 
there are problems with antisocial behaviour in 
relation to licensed premises, they should be dealt 
with, in the first instance, through the licensing 
system, although we appreciate that the system is 
undergoing change at the moment. The closure 
power in the bill would apply only if that process 
had failed to deal with a problem.  

The Convener: Is it therefore anticipated that 
the powers in the bill in respect of premises will be 
directed predominantly at residential premises? I 
am sure that all committee members have 
constituents who have had grounds to complain 
about the conduct of occupants of a dwelling 
house. However, the police often find it difficult to 
take action unless an offence has been committed 
in the house. I am curious to know what the 
underlying rationale for the inclusion of the 
provision was. What premises are being identified 
as those that the police need more powers to deal 
with? 

Michael Kellet: The premises are varied, 
including residential properties and flats. They also 
include empty and boarded-up retail premises that 
have been broken into and have become a centre 
of serious antisocial behaviour as a result of being 
used for drug dealing or as a drinking den. The 
measure is about giving immediate relief to 
communities and allowing the police to deal with 
particular problems where, for example, after the 
police have arrested a person who was dealing 
drugs out of such a property, another drug dealer 
moves in. In such situations, the police could deal 
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not only with the individuals, but with the premises 
that were causing the problems in the local area. 
The measure is a tool that is over and above 
existing powers, but ministers consider that it will 
be useful in dealing with serious problems relating 
to antisocial behaviour. 

Karen Whitefield: On RLOs, I note that you 
said that there would be full involvement by the 
children’s hearings system. However, 
representatives of the children’s hearings system 
in Lanarkshire have raised concerns that RLOs 
might pose a threat to children. Often, children’s 
antisocial behaviour is a manifestation of the fact 
that they are being abused at home or are living in 
an abusive environment; forcing such children to 
stay at home puts them further at risk. I would like 
to know more about the Executive’s thinking on 
the matter.  

Michael Kellet: The ministers’ view would be 
that any decision to impose a tag, whether by the 
court or the children’s hearings system, should be 
made only with full knowledge of the 
circumstances of the child. The ministers’ view 
would be that, in such a situation as you describe, 
in which a child’s safety was at threat in the home, 
an RLO that confined the child to the home would 
be wholly inappropriate. It is important that the 
mechanisms in the bill allow the decision-making 
forum to have full information about the child. The 
ministers’ view is that they do. 

Karen Whitefield: Sometimes, social services 
are not aware that there is an abuse problem 
because abusers are often good at covering their 
tracks. Some abusers masquerade as upstanding 
citizens and we might not be able to identify those 
parents from whom children are at risk. I agree 
that we can deal with the problem where we 
recognise it, but I am concerned about situations 
in which we are not aware of the problem.  

Michael Kellet: I suppose that the ministers’ 
view would be that that is a problem that applies 
across the board and does not relate only to 
RLOs. For example, the children’s hearings 
system can already require a child to reside at 
home with its parents—that supervision 
requirement is used often. The only solution to that 
problem is having local agencies work together at 
a local level to ensure that the fullest possible 
information about a child is brought together in the 
decision-making forum. 

Kit Wyeth: As part of the use of the RLOs in the 
children’s hearings system, guidance will be 
prepared for panel members and training will be 
made available to them to help them to use their 
judgment to the best possible effect when they are 
considering whether to restrict the liberty of a 
young person. 

The Convener: I thank Mr Kellet and his team 
for their time. 

15:51 
Meeting suspended. 
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17th Meeting, 2003 (Session 2) 16 December 2003 
 
SUBMISSION FROM THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION (SCRA) 

The Scottish Children’s Reporter Administration (SCRA) welcomes the opportunity to give evidence 
to the Justice 2 Committee as part of its consideration of the Anti-Social Behaviour Etc (Scotland) 
Bill.  We are also giving evidence to the Communities Committee, the Local Government and 
Transport Committee and the Finance Committee on this Bill. 
 
We will also engage with the Scottish Executive in its forthcoming review of the Children’s Hearing 
System, taking account of the proposals in the ASB Bill and the wider issues affecting the 
Children’s Hearing System.  We believe a major objective of this review should be to strengthen 
the position and authority of the Hearings themselves – service difficulties are the key challenge 
facing the Hearings System and require a committed and sustained approach. 
 
The key points in our response to the Scottish Executive’s consultation “Putting Our Communities 
First: a strategy for tackling anti-social behaviour” were: 
 
• The Children’s Hearings System remains the best means of addressing the anti-social 

behaviour of children and young people because it is integrated, wide-ranging, flexible and 
community based. 

• The Children’s Hearings System, as a community based system, already has the remit and 
many of the powers to address anti-social behaviour by children and young people, and 
poor parenting. 

• Virtually all new measures that the Scottish Executive is seeking to address anti-social 
behaviour by children and young people can be achieved through the Children’s Hearings 
System - as long as service delivery is improved so that existing powers can be used more 
creatively and fully. 

 
We believe that, in dealing with anti-social behaviour by young people and with poor parenting, the 
appropriate balance needs to be struck between support and change measures, and enforcement 
action and sanctions. 
 
Our full response to the consultation will be available to the Committee, therefore we will not repeat 
our comments in detail.  The following comments relate to those Parts of the Bill which are most 
relevant to our work and that of Children's Hearings and which fall within the Committee’s remit. 
 
Part 2: Anti-Social Behaviour Orders 
We welcome the proposal for referral to a Children's Hearing to consider support needs when an 
ASBO is made against a child.  This broadly reflects our consultation response.  
 
In addition, the Sheriff should have the power to remit a child's case to a Hearing for disposal if that 
appears more appropriate than making an ASBO. 
 
Part 9: Parenting Orders 
 
We welcome the power for the Reporter to apply for a Parenting Order, either before or after 
referral to a Hearing.  Estimates of numbers and cost implications of Parenting Orders may need 
some further work. 
 
We would like to see: 
 
• widespread provision of parenting support on a voluntary basis 
• the power to apply for an order fully integrated into the Children (Scotland) Act 1995 
• the test for a Parenting Order focusing on the parent's failure rather than the child's actions 

and on whether the Order is necessary 
• the Sheriff being given a power to remit to a Hearing for disposal. 
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Part 12: Children's Hearings 
 
We welcome the following changes in policy from the consultation paper to the Bill, which again reflect 
our consultation response: 
 
• section 103 - electronic monitoring is provided for as an optional condition for Hearings to use 

where they consider appropriate, without being tied specifically to the secure accommodation 
conditions (the Policy Memorandum still refers to secure accommodation being a “sanction” 
for breach of an RMA, but we understand this to be a mistake) 

• section 104 - now spells out more clearly a process by which authorities account to the 
Hearing and to Ministers for any failure to give effect to a supervision requirement. 

 
As above, some further work would be useful in estimating the likely impact and costs of section 
104.  In addition we believe it would be helpful to: 

 
• clarify in law the duty of local authorities to service and account for diversionary decisions by 

the Reporter  
• develop a clear statement of the overall outcomes the Hearings System is to deliver, along 

with the core objectives and standards required to underpin them  
• make the implementation of supervision requirements a key performance indicator for local 

authorities  
• review the framework for funding of services working to meet these standards. 
 
December 2003 
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17th Meeting, 2003 (Session 2) 16 December 2003 
 
SUBMISSION FROM THE CHILDREN’S PANEL CHAIRMEN’S GROUP (CPCG) 
 
Introduction 
 
This response is made on behalf of the Children’s Panel Chairmen’s Group (CPCG) which 
comprises the 32 Local Authority Chairmen who are appointed by Scottish Ministers and represent 
Scotland's 2500 children's panel members. The CPCG meets regularly to address current issues in 
relation to the Children’s Hearings System and advises the Scottish Executive as requested. The 
Chairmen’s Group welcomes the opportunity to respond to this consultation and would be willing to 
amplify any of the points raised. 
 
Key points  
 
• The Children’s Panel Chairmen’s Group broadly welcomes the initiatives proposed. 
• The Children’s Hearings System must be the focus for all decisions in relation to children under 

16 yrs, unless under exceptional circumstances. 
• Within the Children’s Hearings System anti-social behaviour orders can be seen as being in a 

child’s welfare interests and a useful measure to ensure welfare needs are also met. 
• Electronic tagging of children under 16yrs may, under certain circumstances, be a useful 

disposal for a children’s hearing. 
• Local Authorities must be held accountable for the implementation of all Children’s Hearings 

decisions. 
 
As volunteers representing diverse communities throughout Scotland, and with the added benefit of 
considerable insight into the causes and effects of anti-social behaviour in our own communities, 
the CPCG is well placed to comment on the proposals outlined in the “Putting our communities 
first” consultation document. 
 
In our response we have tried to balance the ever-present welfare needs of the children and young 
people who will be affected by these proposals against the acknowledged rights of our 
communities to be protected from such behaviours. Therefore, with specific provisos as to the 
detail in the implementation process, the CPCG generally welcomes the measures proposed. 
 
We do have concerns that should the proposals contained in the document be implemented in their 
entirety and without amendment, the Children’s Hearings System, not just the Children’s Panel 
element, may be damaged. While recognising the rights of other agencies to be intimately involved 
in making decisions in respect of children and young people under 16 yrs, it is the firm view of the 
CPCG that the Children’s Hearing System should be the focus for those dealings. Any dilution of 
the role of children’s panel members, especially in relation to giving advice on the making of anti-
social behaviour orders, is likely to have a negative impact on the morale of panel members and 
add weight to the argument that we are not an effective force in dealing with such children.  Anti-
social behaviour cannot, and should not, be addressed in isolation. 
 
In offering broad support to the proposed measures, the CPCG restates the obvious: the success 
of any measures taken by the Executive to reduce both anti-social behaviour and youth crime and 
disorder will show success only if such measures are properly funded and those charged with their 
implementation held to proper account. Certain measures are already at the disposal of children’s 
hearings but fail through non-implementation. 
 
Response to consultation document 
 
The CPCG has restricted its response to those proposals in the consultation document which we 
believe have a direct bearing on the Children’s Hearings System in general and Children’s Panels 
in particular. 
 

The specific proposals we wish to comment on are those in relation to: 
 
• Acceptable Behaviour Contracts 
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• Anti-social Behaviour Orders 
• Reparation in the Children’s Hearings System 
• Electronic tagging of under 16 yr olds 
• Parenting Orders 
• Local Authority Accountability 
 
The above issues constitute the main thrust of our response. A representative group from the CPCG 
would be very willing to offer clarification on any part of our submission.  
 
Acceptable Behaviour Contracts - General View 
 
The wider use of ABCs is to be encouraged.  The notion of an Acceptable Behaviour Contract is not 
new to the Children’s Hearings System and we would welcome its wider acceptance as a first step in 
a process to identify what has to change and who has to make the changes. 
The pilot schemes whereby children and families enter into such contracts differs from existing 
practice in many hearings only in that it requires to be “signed up to”. Such contracts are often 
agreed, albeit verbally, at hearings and taken into account at future hearings. An ABC is seen as 
adding weight to the importance of such agreements. 
 
If the intention is to use the non-acceptance or the failure of an ABC as an indicator that an Anti-social 
Behaviour Order or Parenting Order may be necessary, then additional training in the use of such 
contracts would be required for panel members. It is envisaged that ABCs would be viewed by panel 
members as another tool in the box and welcomed as such. 
 
Should the offer of an ABC have been refused or have been entered into on a voluntary basis and 
failed, the view of the CPCG is that any subsequent hearing should be fully informed of the 
circumstances. The duty of the hearing is to consider whether compulsory measures are required and 
therefore must be made aware of the failure of previous voluntary measures. 
 
Specific comments p24 
 
• Yes, especially when used as an initial voluntary means. 
• They should be used at the ‘nuisance’ stage before the ‘out of control’ stage. 
• Yes, if an ABC has been tried and subsequently failed, the details of both the ABC and the 

reasons for its failure should be included in reports if the young person comes to a children’s 
hearing. 

 
Anti-social Behaviour Orders - General View 
 
The CPCG is supportive of the wider use of ASBOs and would not oppose the introduction of such 
measures to help address anti-social behaviour amongst the 12-16yrs age group. 
 
Again, reflecting our position that the Children’s Hearings System should continue to be the main 
focus for all matters relating to the placing of orders on children under 16yrs, we would wish the 
system to be involved in the process at as early a stage as possible. 
 
The right of Local Authorities and RSLs to apply for ASBOs for this age group and for Sheriffs to 
make such orders is not disputed but we would propose changes to the procedure as laid out in the 
consultation document. 
 
While it is appreciated that it may not be possible to obtain input from a children’s hearing before an 
application for an ASBO is submitted, especially if the child is not already on supervision or known to 
the Reporter, the CHS must be involved nevertheless at an early stage in the process. 
 

It is our firm view that the advice of a children’s hearing should be sought in every case whether the 
child is subject to a supervision requirement or not, especially if a support order is being considered 
by the Sheriff.  The application for an ASBO should be an additional ground of referral for all under 
16 year olds and advice as to the nature of any support package accompanying an ASBO should 
be sought from a children’s hearing. 
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A children’s hearing, in our view, remains the best mechanism to determine the detail of such a 
support package by taking into account all the circumstances of the young person and his or her 
family. In those cases where the Sheriff deems that there is no need for any support measures the 
role of the Children’s Hearing System is not so crucial. However, to help ensure the effectiveness 
of any ASBO in the longer term, we would expect that consideration would always be given to 
measures designed to tackle the root cause of the anti-social behaviour. It is proposed therefore 
that in making any ASBO the Sheriff makes it an interim order and seeks the advice of a children’s 
hearing in relation to support measures. 
 
The above proposals fit well with Scottish Ministers’ proposals to hold local authorities more 
accountable for orders in respect of children. The review procedure available through the 
Children’s Hearing System can be used very effectively to gauge the success or otherwise of an 
ASBO and its associated support order. The compliance of not only the young person but also the 
local authority can monitored and further action taken as appropriate, including the hearing 
advising the reporter to raise an action in court against the local authority should it not fulfil the 
requirement placed upon it.  
 
Specific Comments p27 
 
• By application to the Sheriff Court by the Local Authority or an RSL. 
• Yes, we would propose that where an ASBO is placed on a person under 16 years, whether on 

supervision or not, there be a requirement on the Court to seek advice from a Children’s 
Hearing on a support order to tackle the issues that gave rise to the anti-social behaviour in the 
first place. An additional ground of referral may be necessary for the Sheriff in this respect 
should the young person not be on supervision requirement. 

• Those individuals working for RSLs and Housing Departments would need to be appropriately 
trained and would be required to furnish reports to Children’s Hearings. They should have a 
statutory duty to be part of the solution. 

• Youth Courts are still only at the pilot stage so we could not comment.  However, breach of an 
ASBO by an under 16 year old could be dealt with by a Children’s Hearing, with ‘Breach of an 
ASBO’ being a new ground of referral. The role of the Procurator Fiscal and the Reporter in 
determining whether such cases go to a hearing or a Youth Court is recognised. 

• By sharing information and having access to all the relevant information allowed under the 
Data Protection Act.  An interim ASBO and a subsequent “advice hearing” would ensure that 
all the child’s circumstances are taken into account, including information on those matters not 
available to the applicants. This is seen as being a necessary safeguard in the child’s welfare. 
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Reparation in the Children’s Hearings System - General View 
 
The positive use of reparation in other areas is acknowledged by the CPCG. However, with a few 
exceptions, there is very little experience of the role of reparation in the Children’s Hearings 
System. Where such work is being done it has been used primarily as a diversionary measure and 
as such there is no broad understanding of the benefits or otherwise of reparation and its role in 
hearings. Furthermore, it is understood from the agencies offering such services that the 
“voluntary” aspect of reparation is crucial to its success. It is difficult therefore to envisage how 
reparation, as it is currently understood, could be a disposal of a hearing whereby it becomes 
compulsory.  There is the added complication, technical though it may be, that should such a 
condition be attached to a supervision requirement and the “other party” does not wish to 
participate, the child would be in breach of the supervision requirement and require to be referred 
back to a hearing. 
 
The principle of reparation is accepted but it is our view that the resource should first be available 
nationally and greater consideration given to the issue before being considered as a disposal for 
hearings. 
 
Specific Comments p29 
 
• Reparation is considered generally to be a good thing and could be used in the first instance as 

a diversionary means.  If it has been tried and failed and the child then comes to a hearing, the 
hearing should be informed about such attempts. 

• Reparation could become part of a supervision requirement.  All such reparation schemes 
should be carried out by agencies like SACRO or members of Youth Action Teams who have 
been trained to do it and whose work in the field has been evaluated. 

  
Electronic Monitoring of Children in the Hearings System - General View 
 
The electronic monitoring or “tagging” of children is the most contentious issue of the proposals 
contained in the consultation document. On balance the CPCG does see a positive role for such 
measures under certain circumstances but reservations have been expressed in certain local 
authority areas. It is fair to say that any enthusiasm shown on the one hand has been balanced by 
concerns on the other that there is little evidence of any success within the age group we are 
considering. 
 
It is argued that an electronic tag may be seen as a “trophy” by some young people and a stigma 
by others. Those who offer support to the proposal view electronic monitoring as an additional 
means of reducing both anti-social behaviour and offending and a worthwhile alternative to secure 
accommodation, but only in certain cases.  
 
The technical capabilities of the system, as we understand it, do not, at the moment, offer an 
electronic tracking facility. This seriously weakens any argument for the use of electronic 
monitoring where the young person may be a persistent run-away and at risk within the community.  
At best, tagging would flag up only that the young person was not where they should be, not where 
they were. It is accepted that the breaching of a “tagging order” should become a criterion for 
secure accommodation in order to safeguard the welfare of the young person. However, for this 
particular group of vulnerable young people there is a strong view that there is a real requirement 
for more places offering security rather than secure accommodation places. 
 
Should the option of electronic monitoring become a disposal of a children’s hearing, we would fully 
expect such a decision to be implemented.  Equally, the CPCG believes that if a hearing 
determines that a young person meets the criteria for secure accommodation then this decision 
should also be implemented, irrespective of the view of the local authority or secure establishment 
management. 
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Specific Comments p32 
 
• Not enough is known about the effectiveness or the technical aspects of electronic monitoring.  

However, there is a feeling that in certain very specific cases it might be a useful disposal for 
Children’s Hearings to have. 

• Yes electronic monitoring could be part of a supervision requirement, not necessarily with 
secure accommodation always being seen as the next step. 

• In the context of this consultation where secure accommodation is seen as the disposal which 
is the highest tariff for persistent young offenders, and we as panel members are taking other 
members of the public more into consideration in our thinking, we would like Ministers to 
consider giving children’s hearings the power to place young people in secure accommodation 
as they do with other placements.  At the moment hearings can only authorise secure 
placements, a decision which can be overturned by Directors of Social Work or individual 
secure establishments. 

• If secure accommodation is to be used in this way, then another type of ‘secure’ would need to 
be considered for those young people who are a danger to themselves. 

 
Specific Comments p34 
 
• Yes, they would be seen as part of a whole package. Every attempt must be made to ensure 

that the time spent “restricted” is put to some positive use. 
 
• This would depend on the requirements of individual cases and must be subject to regular 

review. The frequency of reviews for young people should be much greater than that for the 
adult community. 

 
Parenting Orders - General View 
 
Poor or inadequate parenting is a common thread running throughout society and is particularly 
evident in the majority of cases coming to children’s hearings. It has long been the wish of panel 
members to be able to address this issue in a meaningful way. The CPCG would therefore 
welcome the opportunity for hearings to have a greater influence on the quality of parenting being 
provided to many children. Any viable measures which can be taken to ensure that parents fulfil 
their obligations to their children will be welcomed by panel members. 
 
Specific Comments p39-40 
 
• Parenting Orders could be very helpful in some cases. Depending upon the circumstances 

they could be applied for by the Local Authority, the Reporter or the Reporter at the direction of 
a hearing.  

• Yes, courts should also be able to make Parenting Orders at their own initiative. However, 
Reporters and hearings need to be aware that such an order exists if there is involvement with 
the family through the Children’s Hearings System. 

• Welfare and behaviour can be seen together. Should a court make a Parenting Order primarily 
on welfare grounds, the Reporter should be immediately informed. 

• Yes, a Parenting Order should be used in the first instance to encourage compliance, with 
other available orders being used if the PO does not work. 

• For the same period as a supervision requirement, with renewal an option. 
• Very much dependent upon who is making the application and for what reason. Under a local 

authority umbrella it should be possible for all relevant information to be requested and shared. 
Should a child whose parents are subject to a Parenting Order attend a hearing, all information 
relevant the original application, irrespective of who made it, should be available to the hearing. 

• It is regrettable that the POCF document has not taken the opportunity to address the role of 
education in supporting the desired outcome of safe communities. In particular, the Scottish 
Executive is currently an advocate for the development of community schools and it is 
unfortunate that no mention is made in the consultation document of how community education 
initiatives could support efforts to address anti-social behaviour.  For example, parenting orders 
will be meaningless unless effective provision is available for parental education. It would also 
seem likely that the more local communities are involved in efforts to deal with local problems 
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the greater chance of success. This is why the Children’s Hearings System is best placed to 
make decisions concerning the families and children of their communities. 

 
Local Authority Accountability - General View 
 
The CPCG does not believe that this should even be considered in the same light as other 
proposals. Under current legislation local authorities already have a duty to implement supervision 
requirements. It is in no small measure the failure of many authorities to do so that has resulted in 
the whole Children’s Hearing System being questioned as to its effectiveness. 
 
Any measures which can be taken to ensure that the decisions of hearings are fully implemented 
by a local authority or its agents are not just welcomed but rightfully expected. 
 
Specific Comments p41 
 
• Yes, if these new measures are to work within the Hearings System by way of supervision 

requirements, then they must be complied with. 
• Yes, but it’s very sad that a hearing should have to use the courts to make a local authority do 

what it should be doing for its children and families. 
• Yes Scottish Ministers should be informed if children are not receiving appropriate services 

from their local authority, not just education. 
 
George Anderson 
Chairman 
8 September 2003 
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Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener: Item 2 on the agenda is an 
evidence-taking session on the Antisocial 
Behaviour (Scotland) Bill. We commence with 
Rosemarie McIlwhan, the director of the Scottish 
Human Rights Centre. We are very pleased to 
welcome you to the meeting this afternoon. I have 
scheduled a rough time scale: I suggest that we 
spend about 30 to 35 minutes on this, depending 
on how we get on. I ask members to indicate their 
desire to put questions to our witness. Mike 
Pringle is interested in antisocial behaviour orders 
for under-16s.  

Mike Pringle (Edinburgh South) (LD): Thanks 
very much for coming, Rosemarie. I hope that your 
crutches are not with you for too long.  

It is suggested that ASBOs will be used for 
under-16s, but only for those above the age of 12. 
Do you have a view as to whether 12 is the right 
age for that lower threshold? The Communities 
Committee recently suggested that ASBOs should 
be available for those aged between eight and 15, 
rather than just those between 12 and 15.  

Rosemarie McIlwhan (Scottish Human Rights 
Centre): Thanks for those warm wishes. We 
suggest that ASBOs should not be used on 
children at all. If they are to be used, they should 
be granted through the children’s hearings system. 
However, I emphasise that we think it 
inappropriate for ASBOs to be used against 
children. You must bear it in mind that we are 
talking about children, rather than about people 
who are fully responsible for their actions. On that 
basis, we should be able to treat them as children 
and treat the reasons why they engage in 
antisocial behaviour with that in mind.  

The children’s hearings system offers a much 
more appropriate way of dealing with things, as it 
treats the behaviour. If there is a problem at home, 
social work can get involved. If there are 
psychological problems, medical practitioners can 
get involved. That is better than criminalising 
people’s behaviour when they are just children, 
which effectively gives them a criminal record at 
the age of 12, or possibly younger. That is 
unacceptable. You need to treat the behaviour, not 
criminalise it. I suggest that if you proceed and 
allow antisocial behaviour orders to be used 
against children, the threshold of eight years is 
certainly not acceptable. Twelve is pushing the 
limit as it is. We would be happier if ASBOs were 
used only for those aged 16 and over.  

Nicola Sturgeon (Glasgow) (SNP): I 
appreciate what you say about keeping children 
who have problems in the children’s hearings 
system rather than introducing them into the court 
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system—although ASBOs are a civil measure. If 
hearings had the power to grant ASBOs to under-
16s, would you feel more relaxed about that? Is it 
the granting of the ASBO to an under-16 that you 
are more worried about or is it the fact that that is 
done by a court rather than through the hearings 
system? 

Rosemarie McIlwhan: We would certainly feel 
happier if ASBOs were granted through the 
children’s hearings system, as hearings have a 
much more holistic approach and consider the 
circumstances around the behaviour, rather than 
simply put a penalty on it. I accept what you say 
about ASBOs being a civil measure, but it is a 
criminal offence to breach one. That is a serious 
blurring of the distinction between civil and 
criminal law, over which we have fundamental 
concerns.  

We would not be happy about ASBOs being 
used against children under 16 in any shape, 
manner or form, but we would have fewer 
concerns about their being implemented through 
the children’s hearings system.  

Nicola Sturgeon: I draw your attention to the 
part of the bill that gives the police the power to 
designate an area a problem area and, within that 
area, to disperse groups of two or more if their 
behaviour is deemed likely to cause or to be 
actually causing distress or alarm.  

Could you comment on those provisions? Are 
they necessary, in that they add powers that the 
police do not have at the moment? Are they 
compatible with a human rights position? Is it your 
organisation’s opinion that they are useful 
provisions, or do you agree with the Association of 
Chief Police Officers in Scotland that they might 
be counterproductive, in that they run the risk of 
alienating young people from the police? 

Rosemarie McIlwhan: With regard to whether 
they are necessary, we take our steer from the 
police. I know that you have had lots of evidence 
from the police that the powers are not necessary, 
as the police already have sufficient powers. In 
terms of law, we agree with that. 

In terms of compatibility with the European 
convention on human rights, we have serious 
concerns that the powers potentially breach article 
11, on the right to freedom of assembly and 
association. The committee needs to give careful 
consideration to the balance that is struck. In 
particular, you must have regard to how the 
measures might actually be used. Already, there 
are allegations against the police of discrimination 
against young people, which could be exacerbated 
if the provisions are allowed. That would then raise 
issues under article 14 of the ECHR. 

I agree totally with the ACPOS suggestion that 
the provisions are counterproductive. If you allow 

the police to use the measures, they may alienate 
themselves from the communities with which they 
are trying to deal. I can give you an amusing 
example of that. We all congregate on the corner 
of the Royal Mile after cross-party groups. If 
somebody complained that we were getting a wee 
bit agitated about, for example, antisocial 
behaviour orders, we could be moved on just 
because of that. That is not what you want the 
measures to do. You need to be careful about 
what is put in place, so that you do not breach 
people’s freedom of assembly. 

Nicola Sturgeon: I take it from that that you 
argue that there is too much subjectivity in the bill, 
because it focuses not on whether the behaviour 
of the group is legal or illegal, but on the effect that 
the behaviour has on other people, and different 
people will react in different ways to a group of 
young people hanging around the streets. Should 
the bill be more objective, and focus on the 
behaviour? If people are committing an offence, 
fair enough, but if they are simply hanging about 
talking to each other, that is something different. 

Rosemarie McIlwhan: That is our concern with 
the vast majority of the bill—it is very subjective. 
There is a lot of discretion in deciding whether an 
offence is being committed. That raises problems 
of certainty under article 6 of the ECHR and in 
terms of how the measures will work in practice, 
which opens up a lot of potential for discrimination. 
You mentioned people being concerned about 
young people being noisy on the street corner, but 
there are many other issues. For example, if some 
people were protesting outside Faslane, they had 
not provided notification under the Civic 
Government (Scotland) Act 1982—which is 
provided for in the bill—and someone complained, 
they would be moved on, despite the fact that they 
were peacefully exercising their ECHR right to 
protest. 

The Convener: Is your objection to the 
proposed dispersal power that an offence of itself 
is not being committed, and that the bill would 
create the new offence of being in a group of two 
or more people, or is it—as you have just 
suggested—that you do not like the mechanism in 
the bill to establish the areas where non-dispersal 
will be an offence? 

Rosemarie McIlwhan: Both points are right. We 
disagree that there is a need for the offence to be 
created, but if you persist and the offence is 
created, we have serious concerns about the 
procedures through which the offence will be 
designated. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I wish to press you on that. There are 
tremendous safeguards. Before a group can be 
moved on, there has to be serious and persistent 
antisocial behaviour. You may say that that is a 
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subjective judgment, but the police know serious 
and persistent antisocial behaviour when they see 
it. It has to have been happening over a long 
period of time. You gave the example of a 
gathering on a corner of the Royal Mile after a 
cross-party group meeting being a wee bit noisy, 
and the police using the measures to move you 
on, but that could not happen, unless that corner 
of the Royal Mile had been designated and groups 
of people had been causing disturbances there on 
a regular basis. There are a lot more safeguards 
than you said. 

I return to antisocial behaviour orders. You said 
that— 

The Convener: Maureen, just to keep things 
clear, do you want Rosemarie to comment on the 
point that you have just made? 

Maureen Macmillan: Okay, as long as I can 
come back and ask about ASBOs. 

The Convener: Your point was that you believe 
that the bill has sufficient safeguards. 

Maureen Macmillan: I think so. 

The Convener: Rosemarie, will you comment 
on that? 

Rosemarie McIlwhan: The safeguards in the 
bill are quite strong, but I still dispute the need for 
the measure. The situation that I outlined as a joke 
could arise. The Royal Mile might not ever be 
designated—although it could, given the number 
of marches that go up and down it—but Faslane 
could quite easily be designated and that would 
cause real concern. The measure is unnecessary 
and should be excluded from the bill. 

14:15 
Maureen Macmillan: My next point is about 

ASBOs. You said that the imposition of an ASBO 
could give a child a criminal record. Is not the 
imposition of an ASBO a civil procedure? It would 
become a criminal offence only if the ASBO were 
broken; a bit like an interdict. 

Rosemarie McIlwhan: That is correct, but if 
someone breaches an ASBO, they will end up with 
a criminal record, so that potential exists. 

Maureen Macmillan: I agree. I just wanted to 
clarify the point. 

Jackie Baillie (Dumbarton) (Lab): Reparation 
for antisocial behaviour has been widely 
acknowledged as a positive measure. What is 
your view of the proposals for community 
reparation orders? 

Rosemarie McIlwhan: We are generally in 
favour of community reparation orders. The focus 
on reparation is a positive step. However—as 
always—there is a “but”. Sufficient support should 

be put in place to ensure that they happen. For 
example, community service orders are currently 
given out by the courts but we often hear that 
there is insufficient support, largely because of 
lack of resources in social work departments and 
elsewhere, to ensure that they are enforced. If 
community reparation orders are going to be 
introduced, there must be sufficient support 
mechanisms to deal with them. 

Jackie Baillie: As I understand it, CROs would 
be restricted to 12 to 21-year-olds. Some other 
organisations have said that there should be a 
degree of flexibility and no upper age limit. What is 
the centre’s view on that? 

Rosemarie McIlwhan: We suggest that putting 
an age limit on CROs would discriminate against 
young people and that it should be reconsidered. 
There is no reason why someone over the age of 
21 could not benefit from a CRO in the same way 
as anyone else. The implication is that only young 
people behave antisocially and that only they 
should be subject to CROs. We suggest that the 
age limit be removed. 

Jackie Baillie: There is some concern that there 
would be duplication of effort between that new 
kind of court order and the children’s hearings 
system. Do you foresee any difficulties arising 
from that? 

Rosemarie McIlwhan: Similar to our suggestion 
about ASBOs, we suggest that it should be open 
to the children’s hearings system rather than to the 
courts to use CROs. We have a strong feeling that 
courts are not the place for children and that 
anyone under the age of 18 should be dealt with 
through the children’s hearings system in a holistic 
way, rather than put through an adult court. 

That said, if a child is in court, a CRO might be 
appropriate. However, the safeguards provided by 
the children’s hearings system and its holistic 
approach and support for those dealing with the 
child’s behaviour make it a much better place to 
deal with CROs. 

The Convener: The Law Society of Scotland 
has expressed two concerns about parenting 
orders. First, they might be counterproductive in 
the relationship between the parent and the 
youngster involved. Secondly, there might be 
other issues of ECHR enforcement. Do you share 
those concerns? 

Rosemarie McIlwhan: We share those 
concerns. Although the concept of providing 
support to parents to deal with children with whom 
they are having problems is good, a parenting 
order would not help in that situation. It might bring 
the parent and child into further conflict, which is 
not what we want to happen. 
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The Convener: What about the broader issue of 
the fundamental right of families to operate as they 
desire and the enforceability of the parenting 
orders? Do you think that a parenting order would 
be easy to enforce if it had been breached? 

Rosemarie McIlwhan: In terms of parents’ 
being able to deal with their family as they see fit, 
at certain points the law has to intervene. When 
the Criminal Justice (Scotland) Bill was passing 
through the Parliament, there was a real need for 
the Government to intervene and stop parents’ 
being able to hit their children. That could also 
apply to giving parents support to deal with 
children if they are out of hand. My suggestion is—
as it was when the Criminal Justice (Scotland) Bill 
was being passed—that support should be 
provided through parenting classes, not through 
the imposition of civil or criminal measures. 

Could you please remind me of your second 
question? 

The Convener: How do you feel that breach of 
a parenting order should be dealt with? 

Rosemarie McIlwhan: There is real concern 
that although a parenting order is a civil matter, 
breach of a parenting order is a criminal matter. 
That is a blurring of the difference between civil 
and criminal law. 

Putting the additional pressure of a level 3 fine 
or potential imprisonment on a single parent on a 
low income who is already under pressure makes 
the situation worse rather than better. Following 
the measure to its extreme but logical conclusion, 
if a parent is imprisoned for non-payment of the 
fine there is a real issue about the right to family 
life for both the parent and the child. That raises 
the questions who would care for the child and 
whether that is really what we want to do. 

Maureen Macmillan: Can I come in on that? 

The Convener: Sorry, but I want to clarify a 
point. The first thing you said was that you felt that 
the thrust of the approach should be education 
through parenting classes. 

Rosemarie McIlwhan: Absolutely. Yes. 

The Convener: That being the case, you would 
consider the provisions in the bill to be a mixture of 
the unnecessary and the undesirable. 

Rosemarie McIlwhan: Basically, yes. Including 
a measure that criminalises parents, whether in 
criminal law or by telling them that they are bad 
parents, would be counterproductive. Education 
and awareness raising would be a much better 
direction in which to go and would deal with the 
wider problems in society. 

Maureen Macmillan: I want to pick up on what 
you said about the blurring of the distinction 
between civil and criminal law. We are talking 

about interdicts, which, surely, are well known. 
They are common in the courts, whether they be 
matrimonial interdicts or interdicts with powers of 
arrest under the Protection from Abuse (Scotland) 
Act 2001. Interdicts are a civil matter, but if they 
are broken it becomes a criminal matter. What the 
bill proposes is not something new in law. 

Rosemarie McIlwhan: It is not something new, 
but it is not desirable. Let us take your example of 
protection from abuse. In that case, the courts are 
trying to protect somebody from a criminal act 
taking place—somebody assaulting another 
person. In the context of the bill, we are talking 
about the civil matter of people dealing with their 
families. There is a real concern about the blurring 
of that distinction. 

Maureen Macmillan: Surely a parenting order 
would be sought if parents were not looking after 
their children properly and, thereby, harming them. 
Therefore, it is a measure that is aimed at 
protecting a child. 

Rosemarie McIlwhan: There are other 
measures in place to deal with that. 

The Convener: I do not think that harm is 
mentioned in section 76. I make that point just for 
clarification. Harm is not a criterion—the 
circumstances are broader than that. 

Maureen Macmillan: I do not mean physical 
harm. I mean that, if a parenting order is 
necessary, that is because the parent is not 
looking after the child properly and the child is 
lacking support from their family—after 
interventions, let us say. Therefore, I regard a 
parenting order as comparable to protection from 
abuse because it is something that is done for the 
good of the child. 

Rosemarie McIlwhan: It does not appear that 
way in the bill. It appears that a parent will be 
subject to a parenting order primarily because 
their child is committing antisocial behaviour. 
Welfare is mentioned only once and is far down 
the list. I would argue that education for parents in 
how to support and care for their children is a 
better way to deal with the problem than parenting 
orders. 

Mike Pringle: The problem as I see it is that, in 
many instances, parents have not engaged. The 
parenting order is a method of trying to get them 
engaged. You suggest that we should introduce 
parenting classes, but the problem with that idea is 
that the parents would just not turn up to those 
classes. We could not make them turn up to the 
classes, but the parenting order would make them 
get involved. I accept what you say, but how could 
we get the parents to go to parenting classes 
without making them do so? 
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Rosemarie McIlwhan: That is perhaps based 
on a bit of a rash presumption—if you pardon me 
saying that. 

We have been doing a lot of work on the matter. 
I have spoken to a lot of parents who are in that 
type of situation and most of them are wringing 
their hands, saying, “I do not know what to do and 
I would love some help.” Perhaps more research 
should be conducted into how many parents do 
not care and will not turn up at parenting classes 
and how many parents cannot cope and do not 
know what to do. 

I again hark back to the children’s hearings 
system. If a welfare-based approach is taken, the 
parents can get the support and information they 
need in addition to the child getting support and 
care. However, if a criminal, court-based approach 
is taken, the ethos is different and the situation will 
not be resolved. 

Nicola Sturgeon: Would you say that what we 
might find is that the parents you have 
described—the ones you have spoken to who 
want help and feel that they do not get it—are 
likely to respond to the voluntary measures and 
that the parents who do not engage with voluntary 
support and find themselves in a situation in which 
court-enforced parenting orders are being 
contemplated are the parents who do not care? Is 
there an argument that at that stage going to court 
to force a parent who does not care to care is not 
what we should be doing? Instead, should we ask 
whether it is in the child’s best interest to remain 
with that parent? 

Rosemarie McIlwhan: That is a very good 
point. That issue would need to be considered, 
because if the parent really did not care, that 
would effectively be neglect. Parents have rights 
and responsibilities under the Children (Scotland) 
Act 1995. We must consider whether they are 
fulfilling those responsibilities, which include 
responsibilities for the welfare and care of the 
child. We should, as you say, ask whether the 
child is best placed with that parent. That again 
comes back to the type of issue that the children’s 
hearings system will look at; a children’s hearing 
will make the decision that a child should be 
placed in care, either temporarily or permanently, 
if the parent is neglecting the child. 

Karen Whitefield (Airdrie and Shotts) (Lab): 
The bill proposes an extension of restriction of 
liberty orders so that they may be used for under-
16s. It also proposes that children’s hearings be 
able to introduce remote monitoring arrangements. 
What are your views on those matters? Do you 
see any problems with the proposals? 

Rosemarie McIlwhan: The SHRC is strongly 
against the use of restriction of liberty orders for 
children under 16. In America, tags have become 

a status symbol rather than an effective means of 
stopping children behaving as they have been 
behaving.  

The SHRC supports the use of RLOs for adults, 
because it means they are not in prison and are 
able to interact with their families, but the use of 
RLOs for children effectively makes their house a 
prison, which can exacerbate the problems. If the 
child is out taking part in antisocial behaviour and 
so on because they have problems at home, 
restricting them to their house will exacerbate the 
problem rather than make the situation any better. 
The RLO would also impact on the rest of their 
family life. The committee will be aware that that is 
protected by article 8 of the ECHR. 

There are real concerns that RLOs would be 
counterproductive rather than deal with the 
situation. 

Karen Whitefield: Not all children or young 
people who are the perpetrators of antisocial 
behaviour are being abused or neglected at home. 
Sometimes there is a misconception that young 
people who are the cause of the problem come 
from some of our more deprived communities, but 
that is not always the case. 

Do you not think that there is an issue about 
how we prevent some young people from having 
an opportunity to engage in situations that lead to 
antisocial behaviour? How can that be done if we 
do not physically prevent them? 

Rosemarie McIlwhan: I raised that only as an 
example. I take your point that not every young 
person involved in antisocial behaviour is in that 
situation, but I still think that imprisoning someone 
in their house only localises the problem—it does 
not deal with it. 

To deal with children who commit antisocial 
behaviour or any other crime, it is necessary to 
deal with the situation. That means re-educating 
them in what they are doing, for example using 
community reparation orders to make them aware 
of the damage they have done to the community, 
and perhaps getting them into other forms of 
education so that they know what their offending 
behaviour is and how to address it. That is 
preferable to saying, “Well, we are going to lock 
them up.” Whether they are locked up in a 
detention centre, a prison or their own home, 
locking them up does not deal with the problem. It 
is evident from our criminal justice system that 
locking people up does not solve the problem. It is 
necessary to address the issue. 

I will hark back to the holistic approach that is 
taken by the children’s hearings system. We need 
to look at why the problem exists. The young 
person might not be being abused at home—it 
may not be anything—but it could be that they 
have psychological problems or that they are 

 

882



313  16 DECEMBER 2003  314 

being bullied. There is a raft of reasons why 
someone might commit that behaviour; they might 
not do it just because they felt like it. We need to 
deal with the issues as well as address the 
behaviour. 

14:30 
Karen Whitefield: Absolutely, but that is only 

one aspect of the bill. Do you accept that some of 
the issues that you have highlighted are also 
covered in the bill? Surely if issues such as 
education, the need to assist parents to be better 
parents and—at the heart of the bill—the need to 
protect communities are included, the bill is not 
quite as draconian or as dangerous as it may be 
perceived to be? 

Rosemarie McIlwhan: My apologies, but I beg 
to differ. There is nothing in the bill about 
education or about assisting parents, as parenting 
orders would not assist parents. The proposals 
would not create better communities; they would 
divide them. Young people and old people feel 
discriminated against. I have already heard people 
saying, “That consultation discriminated against 
me as an old person. It portrayed me as a little 
feart old woman, sitting in my house because I am 
scared by those young people.” That is pretty 
much a verbatim quotation of someone we spoke 
to. Communities are divided over the bill. That will 
not make them better communities. 

Jackie Baillie: I was going to stay quiet during 
this set of questions, but I need to challenge some 
of the things you are saying. I do not think that 
either approach is mutually exclusive. It is possible 
to accompany restriction of liberty orders with 
some of the measures that will improve and 
address the causal factors behind the behaviour. 

Let me give you an example. A community that 
is being terrorised by one person is not divided in 
its view of the situation. The person in question is 
basically an arsonist who is setting fire to 
everything that moves. As a consequence, they 
are also damaging people’s properties. Surely, in 
that kind of instance, it is the security of the entire 
community that matters and not the fact that one 
individual is tagged. Surely the solution for that 
community is to tag the individual and, at the same 
time, to address their behaviour. 

Rosemarie McIlwhan: I would probably query 
whether tagging the person will stop them, but I 
guess that people will find out only if it is tried. 
Arson is a serious crime. The person could be put 
into a juvenile detention centre for that offence. I 
suggest that that would be the best place for that 
person to address their behaviour. It should not be 
done in the community as that would pose a threat 
to the community. Tagging people does not take 
away the threat.  

You cannot tag a young person and say that it is 
in the interests either of the young person or of the 
community. If the person is so dangerous to the 
community, they need to be imprisoned. They 
should be in a juvenile detention centre, in a 
programme to address their behaviour. They 
should not be imprisoned in their own home, as 
that would be detrimental to them and to their 
family. It is not possible to justify the use of RLOs 
on children under 16. 

Karen Whitefield: I seek clarification on 
something you highlighted in your submission. 
You expressed concern that a breach of article 6 
of the ECHR could result from the decision to 
allow children’s panels to impose remote 
monitoring arrangements on young people. Your 
opinion is that children’s panels exist to address 
behaviour and not to punish. Why did you reach 
that conclusion? 

The Convener: To be fair, the point was made 
in the submission from the Scottish Children’s 
Reporter Administration. It would be helpful to 
have your opinion on the SCRA’s concerns. Do 
you share that apprehension? 

Rosemarie McIlwhan: Article 6 of the ECHR 
covers the right to a fair hearing. Obviously, the 
SCRA is concerned about S v Miller—the case 
that, under article 6, challenged the fairness of the 
children’s hearings system and its processes. 
There are potential concerns about the children’s 
hearings system implementing restriction of liberty 
orders in that such orders require a fairly invasive 
determination of the child’s civil and criminal 
rights. I share the SCRA’s concerns. 

Colin Fox (Lothians) (SSP): I have a brief 
question for Rosemarie McIlwhan about electronic 
tagging. In a previous debate in Parliament, there 
was discussion about tagging being used as an 
alternative to imprisonment, during which the 
Minister for Justice made it clear that she believed 
that electronic tagging could be used as an 
alternative to custody. Do you see electronic 
tagging and remote monitoring arrangements in 
that light? Could they be used as alternatives to 
sending people to juvenile detention centres or 
prison? 

Rosemarie McIlwhan: As I said, we support the 
use of electronic tagging for adults, but we think 
that it would be a breach of children’s rights—it 
would be potentially inhuman to tag a child. 
Situations need to be dealt with in different ways. 
We do not agree with restriction of liberty orders, 
tagging or electronic monitoring for children. 

Karen Whitefield: On that point, what is the 
difference between someone who is aged 15 and 
a half and someone who is over the age of 16? 
There seems to be little difference between the 
two. People might well have views on the rights 
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and wrongs of restriction of liberty orders, but if 
there is a genuine belief that such an order could 
change a person’s behaviour, would not it be 
easier to do that when the person is a child than 
when they are perhaps entrenched and set in their 
ways? 

Rosemarie McIlwhan: I accept that the younger 
a person is, the easier it probably is to change 
their behaviour. 

To answer your question about ages, a definition 
of what constitutes a child—whether or not it is a 
legal definition—needs to be set at some point. 
Particular support and care would then be afforded 
to such persons because of their vulnerability as 
children. The legal definition of what constitutes a 
child varies. The age limit can be 18, 16, 12 or 
eight, depending on what is being dealt with. Even 
the bill varies—different provisions can be 
imposed at the ages of 12, 16 or 18. We work with 
the internationally accepted United Nations 
definition, which is that one is a child until 18. In 
reality, there may be no difference between a 15-
year-old and a 16-year-old, but in law a decision 
must be made about the ages at which protection 
will be afforded to people as children. The SHRC 
works with the international limit of 18. 

Maureen Macmillan: I am still confused by your 
response to Jackie Baillie’s example about 
somebody who goes around setting fires. When 
she asked whether such a case would merit an 
RLO, you said that the person would be a criminal 
and therefore should basically be locked up. You 
seem to have contradicted yourself in another 
answer because you said that children should 
never be treated as criminals and therefore, I 
presume, should never be locked up. I am not 
terribly sure where that line comes from. You 
would have children put into secure 
accommodation, but you think that they ought not 
to be subject to electronic tagging. 

Perhaps I could also ask— 
The Convener: Let Rosemarie McIlwhan deal 

with that point first. 
Rosemarie McIlwhan: I did not say that such a 

person would be a criminal; I said that arson is a 
crime. There is a slight difference. The age of 
criminal responsibility in Scotland is eight. A 
children’s hearing can decide how to deal with 
such issues and, where there is a threat to the 
child or the community, can impose detention. 
That is a balance that has to be struck. In the 
situation that Jackie Baillie outlined, in which there 
is a severe threat to the community, one could 
justify detention of the child if the child was found 
to be guilty of having committed arson. 

What was your second point? 

Maureen Macmillan: My second point is that 
RLOs need not only restrict people to their 

houses, but can keep them away from places. For 
example, the tag could be to keep somebody 
away from a shopping centre rather than to keep 
them at home. Would not that be a useful tool in 
helping children address their behaviour? 

Rosemarie McIlwhan: The fundamental 
concern remains that to put a tag on a child is a 
breach of that child’s right to privacy. I do not think 
that it would in any reasonable manner keep a 
child away from a shopping centre—the child 
might still go there and get punished for it—and I 
do not believe that it would stop antisocial 
behaviour. As I said, tags are status symbols in 
the United States. They have not stopped crime 
there in any way, shape or form, so what makes 
you think that they will work in Scotland? 

Nicola Sturgeon: Let us put to one side the 
example of the arsonist; on balance, I agree with 
you about that case. We will accept that, whatever 
disposal is used, intensive support to tackle the 
underlying causes of offending or antisocial 
behaviour is as important as, if not more important 
than, any punitive measure. Do you therefore see 
a role for tagging in cases in which it is clear that 
some restriction must be put on a young person to 
prevent certain behaviour? Do you envisage any 
circumstances in which tagging might be 
preferable to secure accommodation, in the sense 
that it is a less restrictive alternative that might 
enable us not to rip a young person out of the 
community, but to work with them in the 
community in a much more constructive way? 

Rosemarie McIlwhan: I see what you are 
getting at, but we do not believe that the use of 
tags on anyone under 16 can be justified. I know 
that that is a hard line to take, but we must accept 
that such people are children and should be 
treated as such. The paramount underlying 
principle in such cases must be the child’s best 
interests; to make a child wear an invasive tag is 
not, and could never be said to be, in that child’s 
best interests. 

Nicola Sturgeon: Would that be the case even 
if tagging could be seen to be less restrictive than 
locking the child up? 

Rosemarie McIlwhan: The short answer is yes. 

The Convener: As no committee members want 
to ask any further questions, I thank Rosemarie 
McIlwhan for being with us this afternoon and for 
being so robust in presenting her position. She 
has been very helpful. 

I now welcome Alison Cleland, who is the 
convener of the Scottish Child Law Centre. We are 
grateful to her for joining us. 

Colin Fox: A lot of the submissions that I have 
had— 
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Alison Cleland (Scottish Child Law Centre): I 
am sorry: I am having difficulty hearing you. I am 
actually deaf in one ear, so could you speak up a 
wee bit? 

Colin Fox: I must confess that I get that excuse 
a lot of times in the chamber. 

A lot of the submissions that we have received 
from various organisations suggest that existing 
law covers many of the actions that might be 
considered to be antisocial behaviour and that the 
problem is that the current system is not well-
enough funded. Do you have a view on that? 

Alison Cleland: I do. The Scottish Child Law 
Centre hears of many situations in which young 
people have been placed under social work 
supervision and either nothing happens or very 
little happens. Not only is the young person let 
down—because their offending behaviour is not 
tackled or because they feel that, although there 
was a big hoo-hah about their coming into the 
hearings system, nobody cares—but the parents, 
who might have been able to work with the social 
work department or might have been prepared to 
consider doing something to support the young 
person, find that there is nothing for them, either. 

I accept that that is merely anecdotal, but even 
the child protection review saw that there were 
young people who were failing. I ask the 
committee to remember that many of the young 
people in the child protection review who were 
lacking in support from society, who were getting 
into all sorts of difficulties and who were at risk, 
are the same young people about whom we are 
talking at present. They hit the headlines in 
different ways and get a negative reaction from 
society, but they are the same young people. I 
agree that they are not getting the support that 
they need. 

Colin Fox: One of the things that struck me 
after reading your submission was this: if the 
Antisocial Behaviour etc (Scotland) Bill is passed, 
is there a danger that we might end up with 
problems being caused by the two systems 
running parallel to each other? 

14:45 
Alison Cleland: I hope that this does not sound 

as though I am avoiding your question but, 
although you are right to point out that there might 
be a cross-over—which might not always be a bad 
thing—I am more concerned about the fact that 
the principles behind the children’s hearings 
system and the way in which we try to deal with 
children and young people are different from the 
principles that appear to underlie the bill. There is 
a real danger that we could end up excluding and 
stigmatising young people, as I said in my 
submission. 

The difficulty is this: either we believe that 
children who do horrendous things and upset 
loads of people in society do so because they are 
having a horrendous time and have no support or 
understanding of what is going on and need to be 
worked with intensively, or we do not. If we do, we 
do not need to go down the road that is suggested 
in the bill, but should instead work with young 
people intensively within existing systems. 
However, if we think that punishing and 
stigmatising young people is the correct approach, 
we should go down the route that is proposed. 
Obviously, my plea is that we do not. 

Colin Fox: Just to be clear, you are contrasting 
two sets of principles. You suggest that the 
principles that underlie the children’s hearings 
system are holistic in that they take all 
circumstances into consideration, whereas the 
principles that underlie the bill are more to do with 
punishment and stigmatisation. 

Alison Cleland: That is correct.  

Mike Pringle: The bill proposes that ASBOs will 
apply to people from the age of 12. At present, 
they apply only to people over the age of 16. 
Several people have said that the age of 12 is 
quite an arbitrary point and that ASBOs should 
apply to people over the age of criminal 
responsibility, which is eight. Do you have a view 
on that? 

Alison Cleland: Again, I am sorry if it sounds as 
though I am not answering the question, but I do 
not think that discussing the age limit in relation to 
antisocial behaviour orders is helpful. I do not think 
that the purpose of antisocial behaviour orders is 
likely to be fulfilled. They are intended to make a 
statement to young people that what they are 
doing is wrong but, in the Scottish Child Law 
Centre’s view, that is not the way to tackle 
antisocial behaviour. 

No one would deny that some young people are 
involved in antisocial behaviour, but we believe 
that it is important to focus on the reasons for the 
behaviour. It does not matter what age the person 
is—we must consider what they are doing and 
how we can tackle it. We do not think that 
imposing an antisocial behaviour order is the right 
way to do that. 

Mike Pringle: So you would not be in favour of 
imposing an ASBO on over-16s, either. Am I right 
in thinking that you do not want antisocial 
behaviour orders to be imposed on anyone? 

Alison Cleland: I do not think that they are 
helpful. 

Maureen Macmillan: My impression of the bill is 
that antisocial behaviour orders will be used only 
as a last resort. I accept what you said about 
resources. Perhaps we would not have an out-of-
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control 15-year-old if more resources had been 
used in earlier years, but if all other methods had 
been tried, what would you use as a last resort, if 
not an antisocial behaviour order? 

Alison Cleland: You may well have 
experience—I am sure that plenty of committee 
members have—of social workers who say that 
they have tried everything. I have heard that many 
times, and children’s panel members might also 
tell the committee that they have heard that many 
times. What is clearly missing from the 
committee’s information and the existing research 
is young people’s experience of all the things that 
have been tried. 

The phrase “everything has been tried” might 
mean just a supervision requirement with an ability 
to hold somebody in a secure unit and that is it. I 
appreciate that that is anecdotal and that the 
committee might wish to call for evidence from 
those who work with young people in secure units, 
for example, but I have been to such units and I 
have had clients who were held in them. I have 
talked to young people in such units who say that 
nothing is happening with them and that they are 
in limbo. I apologise for appearing to duck the 
question, but I am saying that not everything has 
been tried. 

Maureen Macmillan: Is that a resource issue or 
is it connected with a lack of will among social 
work departments or others? 

Alison Cleland: It is obvious that resources are 
an issue, but some very talented social workers 
want to work with young people. The youth crime 
review mentions projects of intensive work with 
young people. Special resources are provided for 
such projects, but I imagine that if the social 
workers who are trying to do that work do not have 
back-up, they are stuck. The committee should 
ask social workers about that. 

I am not sure whether the problem is just 
resources, or whether a question of expertise is 
involved; the situation is really difficult. As was 
said in “Putting our communities first: A Strategy 
for tackling Anti-social Behaviour”, which preceded 
the bill, the behaviour that we are dealing with is 
complex and challenging, so the chances are that 
a complex and well thought-through initiative will 
be needed to deal with it. The problem might 
concern not resources, but expertise. 

Nicola Sturgeon: The bill will allow the police to 
designate a problem area, which will give them the 
power to disperse groups of two or more people. 
Are those powers necessary because the police 
do not have those powers? Do you foresee any 
danger that the provisions will be used 
inappropriately? If so, why? Are those powers 
useful, or is your view similar to that of the 
Association of Chief Police Officers in Scotland, 

which says that the powers could be 
counterproductive in that they might alienate 
young people from the police? 

Alison Cleland: We have statistics on callers to 
our centre and what they call about. Members 
should remember that the young people who call 
the Child Law Centre do not necessarily call it—as 
they would call ChildLine—about abuse issues. 
The young people call about legal issues, to the 
extent that they identify a matter as being legal. 
The most obvious legal issues for the young 
people who call us relate to the police, because it 
is simplest to link them with the law. Almost all of 
the young people who call to talk about the police 
give similar stories about being treated with utter 
disrespect and about facing aggression. 

As far as I am aware, no discussion or 
consultation was undertaken with young people 
about their experience before the consultation 
document was produced. It appears to the Child 
Law Centre that young people’s experience is that 
the police are aggressive and disrespectful. I am 
sure that from the police’s point of view, that may 
well work the other way too, but we give the police 
powers to act in society’s interests. The Child Law 
Centre’s impression is that young people meet 
with disrespect, which creates alienation. 

For a start, the police have the powers that have 
been described anyway. I am not an expert in 
criminal law, but I do not think that they need 
those extra powers. If the police were given more 
powers, experience dictates that they would use 
them in areas that tend to be identified as problem 
areas, because they respond to what the 
community says. If the community in general picks 
on and stigmatises young people—members can 
choose whether to accept that that is the case, but 
I suggest that, in general, society picks on and 
stigmatises young people because they are 
visible—they will be moved on by police and will 
be alienated further. 

To answer the question, the police do not need 
such powers because there is a danger that they 
would be used against young people. I back that 
up by saying that we have received calls that 
suggest that that is the case. That is why I said in 
my paper that, on the antisocial behaviour 
strategies, we would like local authorities to be 
required to examine policing practice, for example, 
which is an area that has not been explored. No 
one has sought information from young people 
about their experience of that, but if Parliament is 
to make changes that will directly affect the liberty 
of young people, it must gather a lot of information 
from those who will be affected. That has 
happened in many other areas in which 
Parliament has made new legislation, but it has 
not happened with the Antisocial Behaviour etc 
(Scotland) Bill. 
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Maureen Macmillan: I want to ask you about 
parenting orders because, as you know, children’s 
hearings have no powers to impose requirements 
on parents who come before them. A parenting 
order would be a court order for which the 
principal reporter of the children’s hearings system 
or the relevant local authority could apply to the 
court, on grounds either of antisocial behaviour or 
offending. I believe that parenting orders are not a 
replacement for voluntary parenting classes or for 
support for parents who need it, but are a last 
resort. What are your views on that? 

Alison Cleland: Our view is that the case for 
parenting orders has not yet been made. I refer 
members to our paper on the Executive’s 
consultation. I will not bore members with the 
detail, but in that paper we refer specifically to a 
couple of pieces of research that talk about 
parenting skills and how social workers can help 
parents with those skills. That research shows that 
there are things that can be done. The first thing 
that we say is that a parenting order is just a piece 
of paper and that it is the work that is done with it 
is what matters.  

The second thing that we say is that that 
research shows that more than 20 per cent—that 
is a fifth—of the families in which a difficulty with 
parenting was identified did not have a social 
worker working with them. That goes back to the 
point that I made before. The phrase “parenting 
order” suggests that more is being done, but what 
we are really talking about is the development of 
parenting skills in and around the family. 

That was the intention of the Kilbrandon 
committee when it set up the children’s hearings 
system. It talked about an education department, 
but it meant parental education, as well as 
children’s education, in and around the family. Our 
point is that, if those things do not exist, it will not 
be possible to get things to work and the parenting 
order will not make them work. What will make 
things work will be the work that is done with the 
parent to explain what they should do, why they 
should do it and how it would help them. That 
process would make the difference to the young 
person, rather than the order itself, which would 
make no difference at all. 

Maureen Macmillan: Do you not think that a 
parenting order might focus a parent’s mind on 
their responsibilities if, until that point, they have 
refused to engage with social work or whomever 
to improve the family situation as regards the 
behaviour of the child? I can think of cases in 
which the parents are not interested and they 
need something to focus their minds. 

Alison Cleland: I understand that argument. In 
England, there was a well-publicised case of a 
parenting order in relation to a child who was not 
attending school. My argument would be that there 

will be parents who will finally accept their 
responsibilities, but that could just as well happen 
through the hearings system. It is for the 
committee to make a judgment on that argument. I 
have seen good hearings’ work, the result of which 
has been that the parents have understood that 
they are being listened to. They go through the 
hearing and are allowed to make their case. At 
that point, they realise that someone is listening 
and are prepared to work with them. 

I suppose that I am saying that a parenting order 
might focus a parent’s mind on their 
responsibilities, but I do not think that it would do 
so to a greater extent than other measures would, 
so why use it? 

The Convener: I want to be clear about that: 
you are saying that parenting orders are likely to 
work only because the parent will eventually co-
operate. You suggest that that might happen by 
another route, without the need for parenting 
orders. 

Alison Cleland: That is exactly right. 

Jackie Baillie: I want to ask a supplementary 
question on parenting orders. One or two social 
workers have suggested to me that a benefit of the 
statutory parenting order would be much better 
focusing of resources in local authorities. 
Voluntary agreements do not attract the same 
level of resources to do exactly the kind of work 
that you are talking about. 

15:00 
Alison Cleland: That just underlines my point 

about resources. A supervision requirement is a 
legal order, but such orders have not brought in 
resources. We could be cynical and ask why 
voluntary agreements would bring in resources; or 
we could focus on the fact that people are saying 
that they cannot do the work that they want to do 
because of the lack of resources. We should focus 
on that. We should put money in for parenting 
skills or that type of work, rather than simply 
impose orders. We know, when a new order is 
introduced, that a lot of administrative and other 
costs go along with it. It might be better, therefore, 
simply to focus on helping people to do the work 
that they want to do. 

Jackie Baillie: The two ideas are not mutually 
exclusive. 

Alison Cleland: I must accept that they are not. 

The Convener: I did not ask about what would 
happen if a parenting order was imposed, but 
breached. Does your organisation have a view on 
the breach provisions in the bill? 

Alison Cleland: We simply do not think that 
they are helpful. When young people and their 
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parents are involved in all sorts of legal situations, 
another would add chaos and confusion to the 
family. I understand the points about punitive 
measures when people breach court orders, but 
the effect of such measures is to take the focus 
away from the child. People worry about breaching 
of court orders, but do not focus on children’s 
needs. Again, that view is based on anecdotal 
evidence. 

Jackie Baillie: I want to ask about community 
reparation orders. Reparation for acts of antisocial 
behaviour has been widely recognised as quite a 
positive measure. Does the Scottish Child Law 
Centre have a general view on community 
reparation orders? 

Alison Cleland: We see a distinction between 
reparation itself and community reparation orders. 
The centre supports the idea of reparation. That 
view may not come across in our written 
submission because we were responding only to 
the questions on community reparation orders. I 
will explain our view; if it is not clear, please let me 
know. 

We accept the importance of making reparation 
for things that one has done against society or 
against individuals. We support intensive work—
such as that done in the Freagarrach project that 
is mentioned in the youth crime review—and other 
projects to tackle offending behaviour. The 
Executive and others have funded such projects 
with tremendous success. The projects have 
reparation elements. They are about people 
saying, “We accept what we have done.” We 
support that. 

I have seen reparation working in family group 
conferences in New Zealand, where young people 
have breached criminal orders. I found seeing that 
very helpful. 

The idea of reparation is not alien to the 
children’s hearings system; it could easily be 
accommodated. I am sure that people from the 
hearings system will say, “If you want us to do all 
this, we need more money and more support,” but 
it could be done. 

If that explanation is clear, I will go on to say that 
our difficulty with community reparation orders lies 
in the way in which they are discussed in the 
consultation paper and the way in which they are 
presented in the bill. The consultation paper 
states: 

“A central tenet of the criminal justice system is that 
offenders must be held to account”. 

The difficulty lies in the idea of the offender being 
held to account in a punitive way, as opposed to 
being held to accept what they have done and to 
make reparation for it.  

It might seem as if I am splitting hairs, but if 
community reparation orders come through a 

system that is trying to punish, it is difficult to 
understand how they are appropriate for young 
people. They are intended to change young 
people’s behaviour, but that can be done with 
various intensive programmes and the diversion of 
young people, through the hearings system, into 
projects to deal with their behaviour, which can 
involve reparation elements. Not long ago, I was at 
a conference at which delegates talked about a lot 
of such work that is already being done in 
Scotland, as Cathy Jamieson has mentioned. 

Our difficulty with community reparation orders 
is that they do not feel right because of the context 
in which they appear, whereas reparation itself, 
using the systems that we have, might be fine. 

Jackie Baillie: I do not want to put words into 
your mouth, but surely a community reparation 
order, whose clear objective is to challenge 
behaviour by making people face up to their 
actions, would be acceptable to the Scottish Child 
Law Centre. The particular words that you take 
issue with are not contained in the bill. 

Alison Cleland: The difficulty is that the bill 
does not mention the specific purposes of CROs 
or what would need to be taken into account. 
Despite the fact that the bill does not contain the 
words that I quoted, I still think that the purpose of 
CROs—to change behaviour—is lost and that they 
would be about punitive sanctions. I accept what 
you say in the context of the question, but I cannot 
accept it in the context of the bill. 

Jackie Baillie: I know that this is difficult for you, 
but can we accept that community reparation 
orders will happen, and move on to two specific 
areas? First, should CROs be restricted to 12 to 
21-year-olds? Some people have suggested that 
there should be no upper age limit, and I wonder 
whether you have a view on that? 

Alison Cleland: I do not have a view on that. 

Jackie Baillie: Secondly, in effect, CROs will be 
a new court order. Is that likely to lead to 
duplication or confusion between the courts and 
the children’s hearings system? 

Alison Cleland: The problem is not so much 
about duplication, but goes back to the point that I 
made to Colin Fox. Instead of focusing our 
attention on young people within a primarily 
welfare-based system, we are suddenly changing. 
My point is that courts do not change behaviour. 
They can provide punishment and can send 
people to places where their behaviour might be 
changed, but other places, such as children’s 
hearings, could also do that. I think that to say that 
young people can be sent to court for doing things 
wrong is wrong. 

The Convener: Jackie Baillie raised an 
interesting point, and I am still a little unclear about 
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the distinction that you draw. If I understand you 
correctly, you take exception to the concept that a 
community reparation order for a young person 
should be associated with punishment. Is that 
correct? 

Alison Cleland: That is correct. 

The Convener: Do you take exception to the 
proposition that a young person should be called 
to account for what he or she has done? 

Alison Cleland: No. 
The Convener: That is acceptable. 
Alison Cleland: Yes. The question is about how 

they are called to account. My answer is based on 
the Scottish Child Law Centre’s view that courts 
have consistently been shown not to be a useful or 
appropriate forum in which to work with young 
people. We accept reparation and we accept that 
young people should be called to account, but we 
do not accept all the negatives of courts and the 
criminal justice system, such as the difficulties that 
we saw in England before the Crime and Disorder 
Act 1998. Those negatives create too big a risk 
and they do not help young people. If we want to 
call young people to account, we should do so 
quite separately from the court system. 

The Convener: I see. So Jackie Baillie’s 
question about whether there would be a way in 
which to manage the incorporation of the provision 
in question is probably difficult for you to envisage, 
as you are troubled by the essence of what a 
community reparation order is. 

Alison Cleland: Yes. To be simplistic, I am 
troubled by the court-based procedure. Many 
members will have seen how a court system 
works—people keep their heads down and do not 
do anything. The only things that will help young 
people to deal with their problems are what they 
are sent to do or where they go. There is plenty of 
research that the committee can request that 
shows the negative effects on young people who 
are involved in court structures. If it is believed that 
reparation is good for young people, but that the 
courts have negative effects and go against what 
people are trying to achieve, we should ensure 
that there is a way of getting young people to do 
things that is not court based. That is my 
argument. 

Karen Whitefield: In your response to the 
Executive’s consultation document, “Putting our 
communities first: A Strategy for tackling Anti-
social Behaviour”, you said that restriction of 
liberty orders should not be used for under-16s. 
Am I right in assuming that your position has not 
changed? Will you summarise why it is 
inappropriate to use restriction of liberty orders for 
under-16s? 

Alison Cleland: Our position has not changed. 
Restriction of liberty orders should not be used for 

under-16s. I risk boring the committee by saying 
that they should not be used because they do not 
affect behaviour or take note of children’s and 
young people’s circumstances and because they 
are primarily punitive. 

Karen Whitefield: In your response to the 
Executive’s consultation, you say that nothing is 
more stigmatising than giving a young person a 
tag. You believe that the Executive should 
concentrate on providing more secure 
accommodation. What kind of accommodation do 
you mean? What kind of accommodation do you 
consider to be secure? Is not it stigmatising to take 
a young person away from their home and 
community and lock them away in an alien 
environment? Would it not be more inclusive to 
keep young people at home in their communities 
and to support them, so that their offending 
behaviour can be addressed, rather than to take 
them away from the problem and the situation in 
which they find themselves? 

Alison Cleland: You make a couple of points. I 
will take your last point first, if you do not mind. It 
is less stigmatising to keep a young person in their 
community and to deal with their offending 
behaviour there. My point is that electronic 
monitoring will not help. It will tell you where 
someone is, but it will not change their behaviour, 
affect how they feel about their situation or change 
their family circumstances. The tag would simply 
be there—it would not affect the young person’s 
offending behaviour. 

On secure accommodation, it would be naive of 
me to suggest that we have fantastic secure 
accommodation and that we simply need more of 
it. There are probably people who have more 
expertise in secure accommodation than I have; 
however, I want to be clear that I mean 
accommodation within local authority residential 
accommodation that can be locked. Secure 
accommodation is usually within residential 
accommodation, but I mean accommodation that 
can be locked. I apologise if this sounds simplistic, 
but we either accept that foster care, residential 
accommodation and other accommodation that we 
provide for young people are ways in which we 
should deal with young people who come into 
local authority supervision, or we do not. 

I understand your argument that young people 
might be taken away from their communities and 
might go into secure accommodation in another 
local authority area. I am not saying that that is 
great for the young person, but the system is that 
local authorities provide accommodation. Is that 
the right way of looking after young people? As I 
understand it, that is not the argument at the 
moment. Our argument is that the system of local 
authorities providing supervision for young people 
is appropriate and realistic. Many countries in 
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Europe also have local authorities or social service 
departments that provide that service. 

If the service is provided in a young person’s 
community, they would not have to leave it; they 
would be part of the community—I do not 
necessarily accept what you said about that. 
Tagging, even if they are kept in the community, 
would not deal with their behaviour. I honestly 
think that it just sounds tough. People have 
cottoned on to it because it sounds great, but it will 
make absolutely no difference. A young person 
who is tagged hears only that no one is 
interested—people want to know where the young 
person is, but they are not interested in seeing 
them as a person and doing any work with them. It 
would be totally counterproductive. 

15:15 
Karen Whitefield: I appreciate your views on 

that, and would understand them if the bill 
proposed only to impose restriction of liberty 
orders and to do nothing else. However, we must 
accept that the bill is not the only measure that the 
Executive is attempting to take. We are proposing 
to do other things and to put resources into local 
authorities to provide activities for young people. It 
is also about improving attainment and standards 
in our schools. All those things work together to 
address some of the underlying causes of 
antisocial behaviour. 

Could not a tag be used as a positive incentive? 
Rosemarie McIlwhan said that it could become a 
badge of honour, but perhaps a young person who 
is growing up in a community where antisocial 
behaviour is the norm and is seen to be something 
in which people engage when they are a particular 
age will be helped to avoid putting themselves in 
that situation by being tagged. It could also be 
used to ensure that they go to school so that they 
are not placing themselves in a vulnerable 
situation. Do you accept that tagging could do 
some of those things? 

Alison Cleland: It is difficult to get out of the 
scenario that you have just drawn of a young 
person surrounded by young people who believe 
that the thing to do is to be involved in antisocial 
behaviour. If that young person is removed to 
residential or secure accommodation and given 
support, that might be the chance that they need 
to get out of their situation. I do not accept what 
you say. 

The Convener: Our next witnesses have not 
arrived. I think that our questions to Alison Cleland 
are drawing to a close, so if members are 
agreeable, and Colin Fox is brief, we will shortly 
have a 10-minute break. 

Colin Fox: If there is a promise of tea, I will 
definitely be brief. I want to follow up Karen 

Whitefield’s line and press Alison Cleland on 
something that, on the face of it, seems to be 
hugely illogical.  

You say that you are against the use of 
restriction of liberty orders or tagging, but surely it 
restricts someone’s liberty more to take them 
away altogether and put them in a secure unit. 
Does your argument seem to be illogical because 
you believe that restriction of liberty orders 
represent a punishment and do not offer support, 
and that secure units are an attempt to rehabilitate 
or to challenge the offending behaviour in the 
round? Is that the root of your seemingly illogical 
argument? 

Alison Cleland: That is a good point of 
clarification. That explains exactly why, although 
our argument might appear to be contradictory, it 
is not. In the case of S v Miller—the principal 
reporter may refer to that case—it was considered 
whether secure accommodation was a restriction 
of a child’s liberty under article 5 of the ECHR and 
whether young people’s right to liberty meant that 
they could not be restrained. The decision was 
that secure accommodation is a restriction under 
article 5 but that it is not a breach because the 
secure accommodation regulations have careful 
provisions about the education, support and 
rehabilitation of the child. Those things are crucial 
to the reason why secure accommodation is a 
restriction that is not a breach. 

Jackie Baillie: I want to pursue that issue a little 
bit. My understanding is that tagging could be 
considered as one of a number of tools in a much 
wider toolbox. The type of tool picked would be 
dependent on the individual child, the 
circumstances and what will work. Indeed, one 
might choose to use more than one tool, so a 
restriction of liberty order might work alongside 
specific education and support interventions. Do 
restriction of liberty orders not fit in the context of 
that kind of toolbox approach? 

Alison Cleland: No, they do not fit because, as 
Colin Fox has pointed out, a young person’s liberty 
can already be restricted. If there are concerns, as 
I imagine there are, about young people who pose 
a risk, there are limitations on the duty of local 
authorities towards such young people. Local 
authorities have duties to support the welfare of 
young people up to the age of 16, but there is a 
limitation on that duty where the young person 
poses a threat to society. Throughout the existing 
legislation, there is an acceptance that there will 
always be a point at which a young person’s 
liberty might be restricted more than would 
ordinarily happen, so young people’s liberty can 
be restricted anyway. Why do we need restriction 
of liberty orders? Why do we need to bring in the 
courts? 
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Jackie Baillie: I would have thought that the 
answer is so that the child is not removed from the 
support that they might derive from their family. 

Alison Cleland: There are a number of 
assumptions in there. All that I would say is that 
support can already be provided to young people 
while keeping them within the family. 

Jackie Baillie: Not necessarily. 

Alison Cleland: It can be done. Perhaps you 
have a scenario in mind that I have not envisaged. 

Jackie Baillie: No, I am just keen to hear why 
you rule out restriction of liberty orders in all 
circumstances. 

Alison Cleland: I think that they are unhelpful 
and unnecessary. We can do what we need to do 
with young people and support them without the 
orders. 

The Convener: In response to the situation that 
Karen Whitefield described, you said that that was 
the very situation in which a restriction of liberty 
order would be inappropriate, as the young person 
would possibly need to be physically removed 
from the environment to get away from that 
influence. Do you not accept that there is an 
argument that young people sometimes need to 
be protected from themselves? Is it not 
foreseeable that a young person from a relatively 
stable home who is just temporarily out of control 
might welcome the excuse of a restriction of liberty 
order, so that he or she could say to his or her 
pals, “I can’t come with you because I will be 
found out and get into trouble”? Do you accept 
that there are situations in which a young person 
might want people to intervene to give them a bit 
of support? 

Alison Cleland: I understand the question. I 
would love to know what young people would say 
about that, but I can tell you only what young 
people have said to us, which is that they get the 
impression that people do not care. I would be 
very surprised if, having been given a restriction of 
liberty order, their reaction was as you suggest 
rather than to feel that they have been 
stigmatised. However, that is my view rather than 
the view of young people. I suggest that you would 
need to find out what those who have been 
subjected to such orders in other jurisdictions have 
thought. 

Maureen Macmillan: I keep coming back to the 
corollary to your answer to what Jackie Baillie 
said— 

The Convener: Given what the witness has 
said, we are unlikely to get her to change her 
opinion. Please keep your question pointed. 

Maureen Macmillan: You say that putting 
someone into secure accommodation with a great 

deal of intervention is a good thing for a young 
person, whereas having a great deal of 
intervention plus a restriction of liberty order, 
which might restrict a child from entering one 
place, such as a town centre, but would allow him 
to go to a youth club and other places, would not 
be a good thing. I cannot see why a great stigma 
is attached to one of those disposals but not to the 
other. Surely as much stigma is attached to being 
sent away to a secure unit. 

Alison Cleland: I do not mean to be rude, but 
the member has a view on how restriction of 
liberty orders will work. My evidence is that young 
people would not perceive them in that way. The 
committee needs to take other evidence on that 
point. I think that restriction of liberty orders would 
be seen as stigmatising. Either we can give young 
people support and concentrate on providing the 
resources that are needed to do that, or we can 
concentrate on punishment. I do not believe that it 
is realistic to do both. I understand the arguments 
that Maureen Macmillan is making, but I do not 
accept them. 

Nicola Sturgeon: We should not try to bludgeon 
you into taking a different view. I accept and agree 
with many of the concerns that you are 
expressing, but is there a slight danger that the 
debate about electronic tagging is becoming 
needlessly polarised? Some people see it as a 
panacea and the answer to every problem, 
whereas others do not accept it in any 
circumstances. In fact, as one solution among 
many in certain well-defined circumstances, it 
might have a role to play. 

Let me paint a picture for you. Take the example 
of a young person whose behaviour needs to be 
controlled forcibly and who will not voluntarily stop 
going to the neighbouring street every night and 
causing havoc outside someone’s house, but who 
comes from a supportive family. Is it not better to 
restrict their liberty within a community setting than 
to take them out of their family and put them into 
secure accommodation where they might receive 
social work intervention, but the kind of 
intervention that could probably also be provided 
in the community? Do you not see that in some 
circumstances restriction of liberty orders might 
have a role to play? 

Alison Cleland: Yes. I accept what the member 
is saying. In principle, there could be a benefit for 
the young person if the other interventions were 
provided. Jackie Baillie was trying to make that 
point to me earlier, but I did not quite see that. I 
can understand that the situation might be as 
Nicola Sturgeon has described. If we stick to that 
example, there are two points. First, the committee 
should attempt to get reactions from young people 
in similar situations. If they believe that restriction 
of liberty orders would be helpful, that would be a 
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strong argument for giving them a go. Secondly, 
such orders should never be issued except with a 
list of other support—we cannot say that support is 
something that we will add on, maybe. I now 
understand the arguments that several members 
have tried to put to me. I am sorry that I was a bit 
thick about those. 

Nicola Sturgeon: You should not apologise—I 
understand the points that you are trying to make 
and agree absolutely that those points need to be 
made forcibly. If not, there is a danger that 
electronic tagging will become a way of restricting 
someone and using the least resources and effort, 
without tackling the underlying causes of the 
problem. Your points are well made. 

The Convener: On behalf of the committee, I 
thank you for joining us this afternoon. Your 
evidence has been extremely helpful. 

I suspend the meeting for 10 minutes. We will 
reconvene at 3.38. 

15:28 
Meeting suspended. 

15:42 
On resuming— 

The Convener: I welcome members back to the 
meeting. On behalf of the committee, I welcome 
Alan Miller and Jackie Robeson from the Scottish 
Children’s Reporter Administration. We were also 
going to hear from Douglas Bulloch, but I believe 
that he is unable to be with us this afternoon. We 
are very grateful to you for coming through to 
assist us with evidence in respect of the Antisocial 
Behaviour etc (Scotland) Bill. I invite Mike Pringle 
to start the questioning.  

Mike Pringle: I welcome Alan and Jackie to the 
meeting. I would like to discuss one particular 
aspect of antisocial behaviour orders. Currently, 
they may be given to those aged 16 and over. The 
bill would extend their application to 12 to 16-year-
olds. Some of the evidence that we have received 
suggests that 12 is a fairly arbitrary figure, and I 
am not sure that I disagree with that. Some people 
have suggested that they should start at the age of 
criminal responsibility. Does the administration 
have a view on whether the threshold for ASBOs 
should be eight or 12, or on whether they should 
be granted at all? 

Alan Miller (Scottish Children’s Reporter 
Administration): Good afternoon. Before 
answering, I present Douglas Bulloch’s apologies. 
He would very much have wished to be here.  

Our starting point is similar to the view of 
ministers: that ASBOs should be an extreme 
measure, to be used only in a very small number 
of cases. We think that most young people who 

present difficulties because of their behaviour and 
attitude should be dealt with through the children’s 
hearings system. My understanding of the 
suggestion that 12 be the age at which ASBOs 
may be granted is that it is pegged to the age at 
which a young person is presumed to be able to 
instruct a solicitor, for instance. We must 
remember that if a young person is made the 
subject of ASBO proceedings, they will effectively 
be the defender themselves—personally—in court 
proceedings. 

The basis of the children’s hearings philosophy, 
which was set out 40 years ago, is that courts are 
not a good place to try to deal with problems that 
affect children and young people. There might be 
a difficulty in placing a child under 12 in the 
position of trying to instruct their own solicitor and 
of being the defender in a court proceeding that 
focuses on their behaviour. It is correct that the 
age of criminal responsibility is eight, but in 
practice virtually every child under 12 who offends 
is dealt with through the children’s hearings 
system. The number of that age group who are 
prosecuted is less than the number of fingers on 
one hand. 

15:45 
Nicola Sturgeon: Do you have views on the 

bill’s provision for giving the police dispersal 
powers? The view has been expressed, not least 
by the police, that dispersal powers are 
unnecessary because the police have similar 
powers already. Some people are also of the view 
that dispersal powers might be counterproductive, 
because they could alienate young people from 
the police. 

Alan Miller: We have questions rather than 
views. We do not have the expertise that the 
police have from being out on Friday and Saturday 
nights at street corners, dealing with incidents. I 
have confidence in the views the police express. 
We have a question about the possible impact of 
the proposed powers on the relationship between 
the police and young people, and between young 
people and the community generally. As with so 
many things, the proof would be in the eating. The 
issue would come down to how the dispersal 
powers were enforced. 

In our original response to the consultation 
paper, we suggested that it would be worth looking 
at the model that is used in many parts of 
Denmark. My understanding is that in that model 
the first response to a call to the police about 
concerns about young people on a street corner 
would be for a community worker to engage with 
the young people and, perhaps, the complainers 
from the community. 
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I can well understand the concerns of people in 
communities who are faced with difficult, hostile 
and threatening behaviour night after night in 
particular spots. We can envisage how dispersal 
powers would have their use in such situations. 
However, we must make every effort to engage 
with young people and build up relationships 
between them and other members of the 
community. Sometimes that will involve removing 
and trying to address hostile attitudes and a lack 
of understanding. There may well be scope for the 
use of dispersal powers, but I would hope to see 
them used in parallel with other more proactive 
measures. 

The Convener: On a broader front, the tenor of 
the bill is such that children will be brought before 
sheriff courts or into their jurisdiction. Will that 
confront the children’s hearings system with any 
difficulties? 

Alan Miller: It will not confront us with a 
fundamental difficulty because we assume that the 
majority of children will still come before children’s 
hearings. However, there is undoubtedly a small 
number of young people throughout the country 
whose behaviour is persistently troublesome. One 
view is that we can address such behaviour by 
improving resources and services. There is no 
doubt that some services now work on a 24/7 
basis and are getting to grips with the extremely 
difficult behaviour and attitudes of some young 
people. 

The Convener: Should that work be given more 
time to unfold? 

Alan Miller: It is a question of having a range of 
available strategies. The one to which I referred is 
well under development. During the past four or 
five years, there has been almost a revolution in 
how we deal with youth offending in the children’s 
hearings system. If we were not alive to youth 
offending as a real issue five years ago, we 
certainly are now. We are trying to deal with the 
issue holistically, to address the underlying needs. 

We do not feel any sense of competition, 
challenge or undermining. There is potential for 
the two systems to work together. I am 
encouraged because the bill proposes, for 
instance, that if a sheriff makes an ASBO on a 
child, he should also have the option of asking a 
children’s hearing to look at the support 
arrangements for the child. 

There might be scope to take that one step 
further and give the sheriff the power to remit the 
case entirely to the children’s hearing, just as the 
sheriff court or the High Court can do in criminal 
proceedings at the moment. There is certainly 
scope for the two jurisdictions to work in tandem. 

The Convener: On the broader question of 
resources, we have received evidence that 

suggests that more resources might solve some of 
the problems that the bill seeks to address. Do you 
agree with that view? 

Alan Miller: There is no doubt that the greatest 
single challenge that faces the children’s hearings 
system is not about process or system, but about 
the delivery of services to children and young 
people at the prevention and support stage, which 
is before they come to us, and at the outcome 
stage, once a children’s hearing has made a 
decision. It is hard to quantify, but we are 
confident that high-quality services such as those 
that exist in some parts of the country address the 
needs and behaviour of children and young people 
and would do so in other parts of the country too. 

The Convener: Do they address behaviour at 
the moment? 

Alan Miller: Yes, indeed. 

Nicola Sturgeon: A minute ago, you referred to 
the fact that, when a sheriff grants an ASBO, they 
will have the power to ask the children’s panel to 
examine the case to determine what support might 
be necessary. Is there an argument for sheriffs’ 
being obliged to do that in all cases in which an 
ASBO is made on somebody who is under 16, to 
ensure that an ASBO is never granted purely as a 
punitive measure or simply as a means of 
controlling behaviour, and that an attempt is 
always made to tackle the behaviour’s underlying 
cause? 

Alan Miller: That would certainly be an option, 
and it would allow the children’s hearing to 
consider what it could offer in the way of a 
supervision requirement. I expect that, in practice, 
sheriffs would want to use the power in most 
cases, so I am not sure that there is a huge 
distance between presenting it as an option and 
presenting it as an obligation. However, in the 
circumstances of an ASBO being made on an 
under-16-year-old, an obligation may be an 
acceptable alternative.  

The Convener: I will ask about parenting 
orders, which are one of the specific measures the 
bill proposes. I noticed that, in your submission, 
you said that you would like 
“widespread provision of parenting support on a voluntary 
basis”,  

but I am not clear how that view sits with the bill’s 
proposals. Will you clarify that for the committee? 

Alan Miller: It sits behind and before the bill’s 
proposals. One of the key principles of the 
children’s hearings system is that families, children 
and young people should have the opportunity to 
engage with services on a supportive and 
voluntary basis to address their difficulties and that 
we move to compulsory measures, such as a 
supervision requirement, only if compulsion is 
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needed because voluntary support will not be 
enough. The same principle applies as equally to 
working with parents as it does to working with 
children and young people. 

The evidence from the piloting of parenting 
orders south of the border suggests that many 
parents welcomed and benefited from the services 
they were offered, but expressed some surprise 
that they had to be taken to court and labelled as 
bad parents to get that kind of help. There are 
parents who, for their own personal and 
sometimes rather convoluted and contorted 
reasons, do not want to accept the kind of support 
that is clearly needed to help their children. They 
are the parents for whom a parenting order would 
be a valid option, but I do not think that it should 
be the case that the only way parents can get help 
they are desperate to have is through some kind 
of legal proceeding. 

The Convener: On the mechanics that are 
proposed for applying for and obtaining a 
parenting order, would you welcome the children’s 
hearings system being given more powers to deal 
with the parents of young people with recurring 
difficulties? 

Alan Miller: Yes. We said in our response to the 
consultation that we could see a role for children’s 
reporters applying for parenting orders after a 
children’s hearing had considered a case, or as a 
parallel option. 

If there were immediate risk to a child’s welfare, 
we would want a children’s hearing to consider the 
case. If the issue were much more about the 
parent than the child, the children’s hearing could 
state clear expectations of the parent, although it 
could not place a legal order on the parent. 
However, if the issue were purely about the 
parent’s unwillingness to follow a suggested 
course of conduct or to take some steps to support 
the child, the parenting order might be a more 
direct means of achieving the end result. 

The Convener: Is there likely to be a gap 
between what a children’s hearing might be trying 
to achieve—especially if it knows the young 
person and the home situation—and what a third 
party intervention by a court might be trying to 
achieve in granting a parenting order? I am not 
clear about how the holistic approach to which you 
referred earlier would be served by those 
arrangements. 

Alan Miller: We would hope that there would 
not be a gap. We have suggested to the bill team 
that they consider integrating the proposals on 
parenting orders into the Children (Scotland) Act 
1995, so that applying for a parenting order would 
become one of the options that the reporter could 
consider during the investigation and decision-
making phase. That could happen alongside 

referring the child to a hearing because of welfare 
concerns. The system could be quite integrated. 
Parenting orders could become one of a range of 
options available to us. 

The Convener: I have no idea whether what 
you suggest will happen but, were it to happen, 
the children’s hearings system would be 
confronted with breach situations when parenting 
orders had not been complied with. Do you feel 
fairly relaxed about the children’s hearings system 
being asked to expand its area of responsibility 
slightly? 

Alan Miller: I think that “fairly relaxed” is a good 
way of putting it. Clearly, questions have to be 
resolved. In many cases that hearings deal with, 
the issues are as much about the parent as about 
the child. Sometimes, through a decision made 
about a child, it is possible for the hearing to state 
clearly its expectations of the parent and to state 
what the consequences will be if those 
expectations are not fulfilled. However, there may 
well be cases where that does not provide as clear 
an answer as a parenting order would. 

Your point about our moving into the area of 
breaches and enforcement is fair. The bill provides 
that breach of a parenting order could be a 
criminal offence, at which point the case would 
move beyond the hearings system. At the 
moment, it is a criminal offence for a parent to 
refuse to attend a children’s hearing when they 
have been cited to attend. The link to the area of 
breaches exists already, although perhaps more in 
a process way than in a substance way. 

The Convener: From that, I conclude that you 
think that the role envisaged for the principal 
reporter in the bill is useful. 

Alan Miller: We see it as potentially valuable. I 
am not sure that we would use it in a large number 
of cases. In most cases where issues arise to do 
with parental inadequacy or failure, issues will also 
arise to do with risk to children. Those issues 
would have to go to a children’s hearing. However, 
in some cases, the issue is really parental 
intransigence, in a way that does not really raise 
that kind of risk for the child. 

Jackie Baillie: I want to ask about community 
reparation. Reparation—especially in response to 
antisocial behaviour—has been widely regarded 
as quite positive. In the context of the children’s 
hearings system, do you think that community 
reparation orders, and reparation in general, are to 
be welcomed? 

Jackie Robeson (Scottish Children’s 
Reporter Administration): In general, our 
organisation welcomes the use of reparation 
measures. The hearings system is really about 
reparation anyway—trying to restore and repair. In 
the hearings system, there has been an increasing 
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use of restorative and reparative measures. What 
may have been missing is the ability for hearings 
to apply those measures. Reparation is another 
option that could be open to the hearings system 
in its repertoire. 

Jackie Baillie: In its submission, the children’s 
panel chairmen’s group said: 

“there is very little experience of the role of reparation in 
the Children’s Hearings System”. 

Is that the case, or are we simply confused about 
definitions? If it is the case, do you see that as a 
significant barrier? 

Jackie Robeson: Reporters have used 
reparation in their decisions before matters have 
reached the stage at which a children’s hearing 
considers compulsory measures. That would be 
the perspective of the children’s panels. 

16:00 
Jackie Baillie: That is helpful to know. 

There has been a suggestion that there should 
be no upper age limit on community reparation 
orders, which currently apply to people between 
the ages of 12 and 21. Do you have a view on 
that?  

Alan Miller: To be honest, we do not have a 
view on that. Our interest basically terminates at 
the age of 18. 

Jackie Baillie: You do not need to have a view 
on everything. 

Alan Miller: Good. 

Jackie Baillie: Currently, the way in which 
community reparation orders are specified means 
that they are, in effect, court orders. Do you think 
that, as a consequence of that, there will be any 
duplication of effort between the courts and the 
children’s hearings system? Do you think, as 
some other witnesses do, that community 
reparation orders might be a better tool for the 
children’s hearings system to use, rather than the 
courts? 

Alan Miller: I do not think that it will raise any 
issue about duplication. The hearings system is 
waking up to the flexibility and scope of the one 
sentence that we have available to us, which is a 
supervision requirement. The current legislation 
leaves it open to children’s hearings to add 
whatever conditions they think appropriate for a 
child. It is perhaps due to a combination of a lack 
of imagination and a lack of resources that we 
have not used that scope widely enough in recent 
years. However, in the three fast-track hearings 
pilots we are seeing much more creative use 
being made of the scope that is available under a 
supervision requirement to offer some quite 
intensive packages of intervention to some 

damaged and challenging young people and their 
families. The early evidence is that that is having a 
positive impact. 

Jackie Baillie: Can I press you on whether you 
think community reparation orders should be, in 
effect, court orders, or something for the children’s 
hearings system? 

Alan Miller: I think that they should be used by 
both systems. There is scope for the children’s 
hearings system to consider having reparative 
measures either as part of a supervision 
requirement or as part of a diversionary decision. 
If it works for the children’s hearings system, I 
would not want to deny it to the courts. 

Karen Whitefield: I want to deal with the 
restriction of liberty orders and the remote 
monitoring arrangements. Do you believe that the 
proposals that are contained in the bill would make 
a positive contribution to the range of disposals 
that are open to children’s panels? 

Alan Miller: The proposals in the bill have 
moved a long way from the options that were set 
out in the consultation paper. We are happy with 
the way in which they have moved, as that seems 
to reflect the comments that we made. 

Under the existing scope for the flexible use of 
the supervision requirement, it is already open to 
children’s hearings to impose restrictions on the 
movement of children and young people, where 
that is in their interests. That is an example of 
supervision that has perhaps not been used very 
often. As I said, that might be because of a 
combination of a lack of resources for monitoring 
and a lack of imagination. We have no difficulty in 
clarifying that that is the kind of condition that 
hearings can add to a supervision requirement. 

Monitoring needs to be considered in the context 
of the package of measures that will address the 
behaviour and needs of a particular young person. 
We were concerned that the original consultation 
paper seemed to establish a link between 
monitoring and secure accommodation in two 
ways, both of which seemed to us to be entirely 
inappropriate. The first was that breach of 
monitoring might lead, more or less automatically, 
to the use of secure accommodation. We saw that 
as creating a criminal sanction by the back door; 
such a sanction for breach of monitoring would 
have been inappropriate in a welfare system. The 
second was the suggestion that monitoring could 
be used only for a child who met the secure 
criteria. Our view on that is that, if a child’s 
behaviour is creating such a danger to them or to 
others that they meet the secure criteria, that child 
needs to be in secure accommodation. 

The fact that the bill has left it open to children’s 
hearings to use monitoring as part of a package of 
measures is a positive aspect. That has the effect 
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of placing trust in children’s hearings to consider 
all the issues in an individual case. If a hearing 
were considering monitoring, it would have to 
weigh up issues such as the child’s behaviour and 
whether that was problematic at particular times or 
in particular places; on the other hand, it would 
need to weigh up welfare and safety issues. If the 
child’s home was not a safe environment for them 
to be in, I cannot envisage that any children’s 
hearing would want to impose a monitoring 
condition that required the child to be in such an 
environment, in which a parent was likely to be 
high on a cocktail of drink and drugs or to be 
abusing the child repeatedly. The scope is being 
provided for children’s hearings to use the 
monitoring condition appropriately and, I hope, 
sensitively and relatively infrequently. 

Karen Whitefield: Are the hearings well enough 
equipped to use the additional powers or will 
training or additional resources be necessary to 
allow you to use them, where you feel that it would 
be appropriate to do so? 

Alan Miller: There will be a need for training. 
For example, neither children’s panel members 
nor reporters are very familiar with how monitoring 
works and it would be helpful for them to have a 
greater appreciation of that. The question of 
resources is much wider; it is a big challenge for 
the system as a whole. That challenge is highly 
pertinent to the issue in question because, in any 
case in which a children’s hearing was considering 
the use of monitoring, it is likely that it would also 
be considering a range of other interventions to 
address the behaviour and the needs of a young 
person whom we would have to assume was at 
the high-tariff end of the scale. Resources in the 
wider sense are always an issue and they may 
well be an issue in the kind of cases in which 
monitoring would come up as an option. 

Karen Whitefield: We have heard various 
points of view on the use of restriction of liberty 
orders. I think that the police, when they gave 
evidence to the Communities Committee last 
week, said that restriction of liberty orders could 
be seen as a badge of honour by young people. 
Earlier witnesses at today’s meeting have said that 
we would be stigmatising the young person and 
that it would be preferable to send them to secure 
accommodation. Do you have a view on that? 
What do you think about the need for the use of 
restriction of liberty orders? 

Alan Miller: Some research evidence is 
available about young people who have been 
subject to monitoring. That research is mostly from 
the English and Welsh system, which obviously 
works in quite a different way to the hearings 
system, so we must treat it with a little caution. 
However, Scottish 15-year-olds are not so 
different from English 15-year-olds and the 

evidence seems to suggest that young people 
have a range of responses to monitoring. 
Certainly, some treat it as a badge of honour and 
a clear sign that they have arrived, but it seems 
that others use it much more constructively as a 
reason for disengaging from a group with which 
they were getting into trouble. That tells us that 
each young person’s reactions are different and 
are very much down to their character, personality 
and setting; in turn, that reinforces the need for the 
legal framework for the option to be left quite open 
so that children’s hearings can consider cases on 
a case-by-case basis. 

Maureen Macmillan: From time to time in your 
evidence, you have mentioned lack of resources 
to progress children’s supervision requirements, 
which children’s hearings would like to see. From 
anecdotal evidence, we know that social work 
departments do not always manage to fulfil 
expectations in that respect. The bill imposes an 
obligation on local authorities to perform their 
statutory duties in relation to supervision 
requirements; indeed, local authorities can be 
taken to court. Is that draconian? If a director of 
social work thinks that he or she may be in court 
next Friday if they do not quickly come up with 
what you require, what will that do to your 
relationship with the social work department? Are 
there enough resources or will resources have to 
be made available to local authorities? 

Alan Miller: The issue of resources has a 
number of elements—it is not a straightforward 
and simple matter of more money being required. 
If the resource were doubled overnight, that would 
not produce any increase in the number of 
professional social work staff who would queue up 
to do children and families work. A number of 
issues to do with re-energising and remotivating 
the professional social work service, in children 
and families work in particular, are not simply 
about money. 

If grant-aided expenditure figures are 
considered, local authorities are in rather different 
positions in respect of how much they spend on 
social work services and on children and families 
work in particular. There is quite a mixed picture. 
My starting point would be to redefine the 
outcomes and objectives of the work that we all do 
with young people, children and families and to 
use that redefinition as a basis for defining more 
clearly our community expectations of social work 
services. From there, a sense of remotivation 
should be built into the professional service and 
then the issue of resources could be addressed 
more clearly. 

We recognise that the issue is complex and will 
not be resolved overnight. I hope that we will 
never have threatening relationships with local 
authorities, as I think that local authorities 
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recognise their responsibilities. Perhaps some 
local authorities have been slower than others in 
recognising that the responsibility to implement a 
supervision requirement is a corporate 
responsibility of the whole authority and not merely 
a responsibility of the social work department. 
That change was introduced when the Children 
(Scotland) Act 1995 was implemented in 1997. 

There is an issue around getting things right at 
the priority level, not so much for social work or 
children’s services, but for local authorities 
corporately. Our experience is that some local 
authorities have taken imaginative approaches to 
bringing in other groups of staff, voluntary sector 
organisations and community services to broaden 
the mix of people who work with young people and 
families—Jackie Robeson may be able to expand 
on that. 

I see the provision that you mentioned as a 
backstop power; it is not how we would want to 
start off any relationship with local authorities. 
Those relationships are important and it is 
important to build on the good will and 
commitment that exists. The provision would be a 
backstop measure that could be used if all other 
measures failed, and it would be appropriate if it 
was felt that a local authority was not taking the 
issue seriously enough. The issue is much wider 
than the relationship between us and social work 
services. 

16:15 
Maureen Macmillan: But do you think that the 

backstop should be available and that what we 
have in place at the moment is not working? Do 
you believe that the present system could be 
improved through negotiation? 

Alan Miller: First, the bill makes more explicit 
what the local authority’s duties are. The Children 
(Scotland) Act 1995 says simply that it is the local 
authority’s duty to give effect to a supervision 
requirement, but that is not defined any more 
closely. The provisions in the bill focus on that and 
make that responsibility clear; they also provide 
that that responsibility might include engaging with 
other local authority services as part of the mix 
following a decision by a children’s hearing. That 
is a useful starting point. 

The second improvement in the bill’s provisions 
compared with the original consultation document 
is that the children’s hearing remains clearly at the 
centre of the process and the local authority has 
the opportunity to come back to the hearing to 
account for what it proposes to put in place for the 
child or young person. That is important because 
the process should not be seen as bypassing the 
children’s hearing, and the hearing should not be 
seen as being toothless and unable to obtain 

resources. In that context, there is scope for 
considering a fallback legal power. In one sense, 
the bill will provide an option that would always 
have been available under common law; it would 
be open to anyone who showed an interest in 
such matters to take an action of specific 
implement against, for instance, a local authority 
on the ground that it was not implementing its 
statutory functions. The bill is therefore placing in 
statute a power that already exists and making the 
local authorities’ duties more explicit. 

Maureen Macmillan: Is the local authority solely 
responsible? For example, a child might need to 
go to a secure supported place, but there might be 
no such place available in the local authority area 
or anywhere else. Such situations arise now and 
directors of social work might be worried that 
things that are outwith their control will be laid at 
their door, with the result that they have to appear 
in the sheriff court. 

Alan Miller: I cannot see that we would consider 
such an option in those circumstances. We would 
look to the local authority to come up with a 
credible alternative plan for that child or young 
person. Any child or young person who reaches 
the stage at which secure accommodation is a real 
possibility is a child or young person with 
considerable needs who might also put other 
people at risk. If the preferred option of secure 
accommodation were not available, it would be 
incumbent on the local authority to come back with 
something else that could be placed on the table 
for discussion and decision by the children’s 
hearing. 

Maureen Macmillan: You are saying that there 
could be negotiation. 

Alan Miller: Yes. 

The Convener: I am slightly troubled about one 
apparent dichotomy. I was looking at what the 
children’s panel chairmen’s group said about the 
broad question of local authority accountability: 

“Under current legislation local authorities already have a 
duty to implement supervision requirements. It is in no 
small measure the failure of many authorities to do so that 
has resulted in the whole Children’s Hearing System being 
questioned as to its effectiveness.” 

That is a sweeping condemnation. If that is 
people’s view now, how on earth will the system 
cope with the bill’s statutory consequences? 

Alan Miller: I would put the bill in the context of 
several things that are happening within the 
children’s hearings system and more broadly. For 
example, one of the resource issues that impacts 
on us is the difficulty of providing support and 
prevention help to children and families, which 
means that many children come to us later at a 
crisis point or with no attempt having been made 
to engage with the family to resolve matters. 
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Children come to us when matters have become 
more difficult or when there is no history of prior 
support. Improvements in resources and staffing in 
that area could reduce the number of children who 
come into the children’s hearings system in the 
first place. 

The Convener: Will you expand on that? How 
would that work? 

Alan Miller: As at present, children who come to 
us would have had an opportunity to work 
consensually and informally with either a social 
work service or a voluntary service to try to 
address any concerns. We must remember that 
the criterion for entry to the children’s hearings 
system, particularly to a children’s hearing, is a 
need for compulsory supervision measures. That 
implies, in the majority of cases, that some kind of 
voluntary supervision and support ought to have 
taken place beforehand. If such voluntary 
measures do not work, that makes the case for 
compulsory measures. 

Often, there has been no voluntary engagement 
and, as a consequence, children and families 
come into the children’s hearings system to get a 
service that could have been provided earlier 
when matters were at less of a fever pitch. That is 
one way in which the resources issue affects the 
hearings system. It is not such an obvious way as 
the issue about the implementation of supervision 
requirements, but it has a significant impact on us. 

The point that was made by the chairmen’s 
group picks up on some rather loose talk that has 
gone around in the past two or three years. I refer 
to the view that we hear sometimes—it is 
expressed even in the parliamentary chamber—
that the children’s hearings system is not working. 
That is a simplistic view and we need to consider 
what it means. Our view is that, given the 
resources and with different agencies pulling 
together, the hearings system can and does work 
extremely effectively. We hope that, when we 
begin to produce the data, the impact of the fast-
track pilots in the next few months will 
demonstrate how effective the system can be with 
some of the most difficult, persistently offending 
young people. 

We do not believe that there is a fundamental 
issue about the system’s effectiveness in terms of 
the process or the legal framework. We believe 
that the issue is getting the delivery resources to 
match the desire of everyone who is involved in 
the system to address the needs and behaviour of 
the children and young people who come before 
children’s hearings. 

The Convener: As there are no other questions 
from members, I thank Mr Miller and Jackie 
Robeson for coming before us this afternoon. Your 
evidence was extremely helpful. 

I welcome Mr George Anderson, Mr John 
Anderson, Edith Blake and Diane Watt, who 
represent the children’s panel chairmen’s group. 
Thank you for making yourselves available to us. 
Without further ado, I invite members to proceed 
to questioning. 

Mike Pringle: Antisocial behaviour orders 
currently apply to anyone over the age of 16, but 
the bill proposes to extend that provision to 
children aged 12 and over. We were told in 
evidence last week that that figure is slightly 
arbitrary; I would agree. Why is the age not 
younger than that, considering that eight is the age 
of criminal responsibility? Should the age limit be 
extended down? If so, how far down should it go? 

George Anderson (Children’s Panel 
Chairmen’s Group): My view, which I have 
expressed in the chairmen’s group, is that to go 
down as far as eight is just not on. Twelve, 
perhaps, could be considered, but we should not 
consider ASBOs for children under 12. 

Mike Pringle: Does anyone else want to add to 
that? 

John Anderson (Children’s Panel Chairmen’s 
Group): I agree with that position. 

The Convener: We have been interested in the 
broad relationship that will exist among all the 
participants if the new legislation is enacted as 
drafted. One of the areas that we explored with the 
administration group was the relationship between 
the panel and other forums, such as local 
authorities, and possibly the sheriff court for 
applications. In the case of an ASBO, does that 
cause you concern? Do you feel that you will still 
have control over that holistic approach? 

George Anderson: If we can get across any 
message today, it would be that we think that the 
children’s hearings system should be at the heart 
of all decisions that are made in respect of 
children. The hearings system comprises the 
children’s panel members who sit on hearings, the 
Scottish Children’s Reporter Administration, and 
local authorities and so on. We welcome the 
proposals, but if they are to work it is imperative 
that the members of the children’s hearings have 
their say and are seen as part of the overall 
process in considering making antisocial 
behaviour orders in respect of children and young 
people. 

The Convener: On the broader resources issue, 
we have heard the view that earlier intervention 
with more provision of resource might address 
some of the problems that have been envisaged. 
Do you share that view? 

George Anderson: Yes. Early intervention is a 
subject that crops up often at our meetings, 
especially among those from a teaching 
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background, who see children at an early age and 
can identify where problems are likely to occur. 
The old adage about prevention being better than 
cure applies in great part to children. If a problem 
is identified early and a suitable resource is 
applied to it, perhaps we will not have continuing 
problems as the child grows up. I would have no 
problem—I am sure that the same applies to my 
colleagues—with voluntary intervention, if at all 
possible, to address any problems at a very early 
stage. 

The Convener: If I understood Mr Miller 
correctly, he seemed to indicate that there might 
be an argument for more resource to be made 
available at the pre-children’s panel stage, and 
that such early intervention could prevent, or 
certainly restrict, the activities of some young 
people that subsequently place them before the 
panel. Do you share that view? 

George Anderson: Perhaps I misunderstood. 
By early intervention I thought that you meant 
really early intervention, before even the pre-
referral to the reporter stage. However, if we are 
talking about children who have been referred to 
the reporter, and about who looks at the child’s 
background and considers whether compulsory 
measures of supervision are necessary, voluntary 
interventions by one of the projects that various 
organisations run throughout the country would 
have a role to play. We are all agreed that a child 
should be subject to compulsory measures only if 
those measures are necessary. 

16:30 
The Convener: I turn to the dispersal of groups. 

The bill would create a specific offence of two or 
more people congregating. Do you have a view on 
the power? Is it useful? 

George Anderson: In all honesty, no. Perhaps 
my colleagues have their own views on it. 

Edith Blake (Children’s Panel Chairmen’s 
Group): When we consulted on the consultation 
paper, the view was expressed that not all groups 
are necessarily bad. Some parents prefer their 
children to be part of a group to their being out in 
the street on their own. If groups are to be 
dispersed, the policing of that would have to be 
quite skilled in order to assess whether a group is 
behaving badly or antisocially. We are of the view 
that not all groups of children necessarily behave 
antisocially. It would be necessary to police and 
assess carefully the groups that were perceived to 
be behaving antisocially. 

The Convener: That seems to reflect all the 
witnesses’ views. Is that correct? Nobody is 
demurring. 

George Anderson: Children and young people 
will always congregate—it is a natural thing to do. 

If the same group congregates in the same spot at 
the same time every week and causes disruption, 
perhaps there is a case for saying to them, “Come 
on—move on and do something else,” but there 
has to be something else for them to do. Perhaps, 
rather than sell off playing fields, local authorities 
and others should supply places for children to go 
to and to congregate socially. We adults 
congregate socially all the time; are we saying that 
children cannot do so at the corner of a street? I 
do not think so. 

The Convener: I am filling in for one or two 
members who have had to leave, so I will deal 
with parenting orders shortly. Would Jackie Baillie 
like to ask about community reparation orders? 

Jackie Baillie: I would be happy to do so to give 
you a rest, convener. 

Reparation as a response to antisocial 
behaviour has been welcomed widely as a positive 
measure in the bill. Do you have a view on 
whether community reparation orders are a good 
thing? 

George Anderson: We would have difficulty 
with making reparation a condition of a supervision 
requirement, because the essence of reparation is 
that it is done voluntarily and requires the buy-in of 
the victim—the community. If reparation is a 
precursor and is done voluntarily at the early 
intervention stage, which has been referred to, 
then by all means give the young person a chance 
to make amends. However, there would be 
difficulty with reparation being part of a hearing’s 
disposal and our saying, “You must, as part of 
your supervision requirement, do this, that and the 
other.” Technical though it may be, if the other 
party did not buy into the reparation, the child 
would be in breach of the supervision requirement 
and would have to come to another hearing. As a 
disposal, a reparation order would be a bit difficult. 

Jackie Baillie: Given that there are different 
ways of framing reparation orders and that those 
logistical problems could be overcome, is there a 
benefit in the young person’s facing up to the 
consequences of his or her actions, whether 
against an individual or the community? Is there a 
benefit, perhaps a learning experience, in 
reparation orders that goes beyond punishment 
and fits with what the children’s hearings system is 
about? 

George Anderson: I could not agree more that 
there is. Getting a child to face up to his or her 
actions and their consequences is best done in a 
children’s hearing. If that same case were to go to 
court, the child would appear, an agent would 
speak for them, something would happen and the 
child would disappear. They would have no need 
to address their behaviour whereas, in a children’s 
hearing, we could talk about their behaviour. 
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Jackie Baillie: In essence, the reparation order 
is a new court order, not a disposal for the 
children’s hearings system. Do you see any 
difficulty in that or do you take the view that the 
Scottish Children’s Reporter Administration 
outlined to us, which was that children’s hearings 
already do the sort of thing that the order allows? 

George Anderson: Diane? 

Diane Watt (Children’s Panel Chairmen’s 
Group): George is passing the question to me 
because I am part of the fast-track pilot. One of 
the things that we are learning about from that is 
the skill of the youth justice social workers who 
work with young people who are persistent 
offenders and those who offend less persistently. 
From experience, I can say that reparation is 
brought into discussions with the young people. 
Certainly, we discuss it at hearings and we would 
encourage it whole-heartedly. 

I agree with George Anderson: I would not want 
to have a reparation order disposal available at 
children’s hearings, but I respect the fact that it will 
be available to sheriffs. However, I wonder what 
would happen if a young person refused to follow 
the order. Where would that leave them? If they 
were in breach of an order, what would happen 
next? The community reparation order is a positive 
step that should be viewed by the young person 
and the community as a positive experience, but 
how that process will be managed needs to be 
examined. 

Jackie Baillie: Am I right in saying that you 
wrote an article for a recent panel newsletter? 

Diane Watt: Yes. 

Jackie Baillie: Do you think that, given that fast-
track pilots have been run in a number of areas 
and a lot of attention and resource has been 
devoted to them, we can learn lessons from them 
and spread them across Scotland? 

Diane Watt: Yes. 

Jackie Baillie: What would stop us from doing 
that? 

Diane Watt: Lack of money and a lack of skilled 
social workers would stop us. However, from my 
point of view, the community reparation order is 
one of the best recent developments in the 
hearings system. 

Jackie Baillie: At the moment, community 
reparation orders are restricted to 12 to 21-year-
olds, but some people have argued that there 
should be no upper age limit. Do you have a view 
on that? 

Diane Watt: From experience, I think that a 
community reparation order would benefit anyone 
who wanted to stay in a community to which they 
had done something that the community was not 

happy about, because they would have a chance 
to put that right. I do not think, therefore, that there 
should be an upper age limit. 

The Convener: Earlier, the opinion was 
expressed that community reparation orders were 
a punitive disposal and therefore rather sterile. Do 
you share that view? 

Diane Watt: I do not think that they are 
punitive—I think of them as being a positive 
experience. When we are dealing with a young 
person who has offended or who is behaving 
antisocially, the children’s panel considers the 
child as a whole. We consider everything about 
the child’s situation, from their life at home to their 
time at school. Certainly, the children’s panel 
chairmen’s group believes that education has a 
major role to play in this area, especially in relation 
to citizenship, which is now part of the curriculum 
and could be used to get messages across, 
including messages about reparation. That would 
help to make reparation a positive experience.  

Karen Whitefield: There has been much 
discussion of electronic monitoring of under-16s in 
the media and this afternoon. Do you believe that 
the proposals in the bill for remote monitoring 
arrangements and the use of tagging for under-
16s will be positive additional tools for the 
children’s hearings system? 

George Anderson: They might be, although I 
am not sure about the circumstances in which we 
will use tagging. The proof of the pudding will be in 
the eating, and we will have to wait until we are in 
a situation in which we think that electronic tagging 
might help solve a particular problem or is in the 
child’s interests.  

The bill does not contain a fantastic amount of 
information on the details of electronic tagging. We 
have discussed the matter and feel that tagging 
might be useful in some circumstances—
especially when it would be in the interests of the 
child’s welfare for it to be known where the child is 
and what he or she is up to. If a child is continually 
self-harming and running away, knowing where 
they can be found so that they can be kept safe 
might be in the interests of their welfare. Similarly, 
when a child comes out of secure accommodation, 
there has to be a trial period to see how they react 
to coming out of that secure environment. Tagging 
may be of use in such circumstances. 

I do not regard electronic tagging as being any 
more draconian than making a secure order—
which entails depriving a child of liberty and 
putting the child in secure accommodation. 
Tagging might be seen as a lesser option that 
would allow attempts to solve the problem in the 
community in which it first arose. Locking children 
up tends not to work. If anything can be tried that 
might prevent that, I think that our group would be 
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in favour of it. However, to be fair, there were 
diverse opinions in the children’s panel chairmen’s 
group. 

Tagging is a new measure. To those who say 
that there is no evidence that tagging works, I 
point out that we have a different legal system in 
Scotland and we have the children’s hearings 
system. Let us try it out with the proper back-up 
and resources, thus creating evidence that others 
could use. We do not have to follow other people 
whose use of tagging may have failed. We are a 
totally different animal. 

Karen Whitefield: Will there have to be 
appropriate training in the use of the new 
measures? Would you like a commitment to be 
given to ensure that training is provided for panel 
members? 

John Anderson: Children’s panel training is, I 
think, one of the best things going on in Scotland. 
It is superb—it is of a high standard and of great 
quality. As members will have read from our 
response to the consultation, we look on electronic 
tagging as an additional tool in the toolbox. There 
will be training because it is essential and every 
panel member in the land will be delighted to avail 
himself or herself of the training opportunities. Let 
us have the training and we will do the job. 

Colin Fox: The word “toolbox” has come up 
before. George Anderson’s answer gave a sense 
of the mixed views and differences of opinion that 
exists even among yourselves. On electronic 
tagging, your submission says: 

“It is fair to say that any enthusiasm … has been 
balanced by” 

the fact that 
“there is little evidence of any success”. 

Is there so little enthusiasm because you see 
tagging as a measure that would never be used on 
its own? Many people see electronic tagging as an 
alternative to putting a youngster into secure 
accommodation. You say that tagging and 
restriction of liberty orders would be part of a 
panoply of other measures, but would not be used 
on their own. 

George Anderson: Tagging must be used with 
other measures. Just putting an electronic tag on a 
young person serves no purpose whatever—other 
than to say where they are. It does not address 
the root causes of why the tag was put on in the 
first place. The use of a tag must be seen as a 
trigger, perhaps, for other support measures to be 
put in place. 

Experience in England has been that children 
who were tagged spent more time just lying in 
bed, watching television and vegetating, rather 
than doing anything constructive. If a child is 

tagged, we would like an accompanying package 
of support measures to ensure that the time that is 
spent tagged is used actively. 

The Convener: An idea that we are going to 
copy from elsewhere is parenting orders, which 
are used south of the border. I want to ask a 
couple of questions. First, is a new court order—
an innovative intervention—the best way to deal 
with certain situations? Secondly, should 
children’s hearings impose parenting orders? 

George Anderson: I do not think that the 
hearings should impose the parenting order. 
However, we think that the hearings should be 
able to instruct a reporter to make an application 
to the sheriff. As the bill stands, the local authority 
or the reporter would make the application. We 
think that that is not quite right because the 
decision should be made by the hearing, 
especially if the child is under a supervision 
requirement. The proposals might be seen as 
giving far too much discretion to the local authority 
and the reporter. The hearing should be involved. 

Furthermore, there is an anomaly in the bill in 
that it says that a sheriff can make a parenting 
order only when he has been assured that the 
local authority has the resources to implement it. 
Can you imagine a scenario in which a chief 
executive of a local authority that does not have 
the necessary resources encourages staff to take 
out parenting orders in the sheriff court that it will 
be impossible to fulfil? The parenting order has to 
come from the hearings system as part of the 
overall recommendations to the sheriff. 

16:45 
We are all volunteer panel members and have 

all seen cases in which the problem lies mainly 
with the parents and not with the children. We 
would welcome having some influence in trying to 
ensure that parents are given the opportunity to be 
better parents, whether or not that is done through 
an order. 

The Convener: If the children’s hearing is not 
the granter of the parenting order, should it be the 
sole referral point to the sheriff court for the 
ultimate granting of the order? 

John Anderson: The children’s hearing should 
be one of the routes, but we are happy for the 
other two routes to remain. The words “may 
require” in section 11(1) should be replaced with 
the word “requires”, so that it reads: “Where the 
sheriff makes an antisocial behaviour order or an 
interim order in respect of a child, the sheriff 
requires the Principal Reporter to refer the child’s 
case to a children’s hearing.” 

The Convener: At the moment, provision is 
made in the bill for cross-referencing, but all that it 
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says is that, before an application is made by a 
local authority, the local authority 
“shall consult the Principal Reporter”. 

and that, before an application is made by the 
principal reporter, they  
“shall consult the appropriate local authority”.  

I do not know what “consult” means in that regard. 
Does that provision seem to be a little imprecise to 
you? 

John Anderson: Yes, because it makes no 
specific reference to a children’s hearing, it 
mentions only the principal reporter. 

The Convener: You would like that to be tied 
into the hearing recommendation. 

George Anderson: It might be a cynical view, 
but if the local authority does not have the 
necessary resources to fulfil a parenting order, 
would it make the application in the first place? 
The children’s hearing, however, can act totally 
impartially and can say that, having seen the 
parents, it takes the view that some compulsory 
work should be done with the parents. We have no 
provision to do that within the hearings system at 
the moment, but can refer that view through the 
reporter to the sheriff, who can make that 
parenting order. 

The members of the hearing have an important 
part to play because we will not take into account 
whether the local authority has those resources 
available. 

The Convener: The Scottish Children’s 
Reporter Administration is supportive of greater 
involvement in trying to deal with bad parenting, 
but it was clearly anxious to try to pursue that on a 
voluntary basis. Is that your view as well? This 
goes back to the question of what to deal with first. 
Do you think that more could be done in relation to 
parenting problems before matters are even 
referred to the children’s hearing? 

Edith Blake: I do not think that parenting orders 
will be suitable for every case in which parenting 
falls short for one reason or another. The cases in 
which an order will work will be quite few and far 
between. Some parents are, for whatever reason, 
incapable of parenting; no amount of compulsion 
will make them better parents. Because we deal 
with individuals, rather than take a blanket 
approach, the hearings would be better placed to 
recognise and pick out those who would benefit 
from an order than would a reporter or local 
authority. 

The Convener: Earlier in the afternoon, an 
interesting view was expressed by a witness. She 
said that, if a parenting order were to work, it 
would only be because the parent had co-
operated. The witness felt that the parent could 

co-operate anyway, without the need for a 
parenting order. She felt that if good will did not 
exist, an order would not create it. How do you feel 
about that opinion? 

George Anderson: I would tend to disagree 
with that. We regularly see parents who come 
along to hearings. Some parents may need to be 
told that they must do something. Simply telling 
them to do something may lead to the co-
operation that may not have been coming 
voluntarily. 

Parenting orders can be seen as a method of 
securing a resource. If there were no parenting 
orders, I wonder how many local authorities might 
just slope shoulders and not do anything. There 
are parents out there who are asking for help but 
cannot get it. If a parenting order is imposed, the 
onus is on the local authority to provide the 
resource. Perhaps the end justifies the means. 

The Convener: That is an interesting 
proposition, because one would hope that any 
new legislation would be intended to cover a 
situation where things are not working and can be 
properly addressed only by force of law. However, 
you are identifying a resource issue. You are 
identifying a situation in which a local authority is 
not providing the resources—whatever the reason 
behind that may be. From the children’s panel 
angle, this provision is attractive as it is a big stick 
to compel the production of resources. 

George Anderson: There may be an element of 
that. I would always advocate that if anything can 
be done on a voluntary basis, it should be done on 
a voluntary basis. We are long-serving panel 
members and we make supervision requirements 
only if that is necessary. We work on the principle 
of no intervention—we say, “Do not do it unless it 
is necessary.” 

I repeat that, although they may not articulate it 
very well, lots of parents are really saying that they 
need help with their kids. In many cases, the help 
is not there. It is sad to say it, but perhaps a court 
order is the only way of ensuring that that help is 
there. 

The Convener: Let us assume that a parenting 
order has been granted but that it has been 
breached. Where does that leave the youngster? 

George Anderson: If the parenting order is 
granted and the parents refuse to comply, the 
situation for the youngster is probably no worse 
than it was before. That might seem a glib answer, 
but if something that did not exist previously is 
tried and fails, it still just does not exist. What 
happens next would be up to the court. 

The Convener: The parent could now face 
criminal sanctions for being in contempt of court. 
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George Anderson: The indications are that that 
would happen only at the very end of the line. If 
the hearings system is involved, the last thing that 
we want to do is see a family split up and parents 
jailed because they have not complied with a 
parenting order. We have to consider the effect 
that that would have on the family. The hearings 
system has to be at the heart of all decisions 
made in respect of children. We can consider all 
the issues impartially and arrive at a decision in 
the best interests of the children and, therefore, 
the whole family. Does that answer the question? 

The Convener: I hear your view, Mr Anderson. 
That is all that the committee is designed to do—to 
elicit individual views and opinions such as those 
held by you and your colleagues. 

I want to move on to the broader question of 
accountability. You probably heard the evidence of 
Mr Miller and his colleague. I referred to the 
submission from the children’s panel chairmen’s 
group, which, in my judgment, is fairly damning of 
local authority activity in implementing supervision 
requirements. I think that Mr Miller said that that 
was probably based on what he called “loose talk”. 
Given Mr Miller’s comment and the fact that the 
committee is simply trying to find out what the 
situation is, do you want to add anything else to 
that point in your submission? 

George Anderson: Do you mean the paragraph 
towards the end of the submission in which we say 
that the children’s hearings system perhaps— 

The Convener: Yes. I am referring to page 7 of 
your group’s written submission where, under the 
heading “Local authority accountability”, you say 
that your group 
“does not believe that” 

that aspect 
“should even be considered in the same light as other 
proposals. Under current legislation local authorities 
already have a duty to implement supervision 
requirements. It is in no small measure the failure of many 
authorities to do so that has resulted in the whole 
Children’s Hearing System being questioned as to its 
effectiveness.” 

That statement very much implies that that is your 
group’s view not just of the existing resource 
issues but of the proposed legislation’s practical 
consequences. 

George Anderson: The group holds that view 
because, although I could single out local 
authorities that have given effect to every 
supervision requirement, I could also mention 
authorities that have not done so. As a result, the 
press latch on to that and report that the children’s 
hearings system is not working. The system 
consists of children’s panel members, children’s 
reporters and the local authority. If certain 
supervision requirements are not being 

implemented in certain areas, people say, “The 
hearings system’s not working,” and tar us all with 
the same brush. However, two out of the three 
partners in the system are working well; we are 
simply being let down by the third partner, which 
cannot get away with letting people down any 
more in certain areas. Under the bill, if that partner 
does not fulfil a supervision requirement, the 
hearing can instruct a reporter to inform it that an 
application is being made to the sheriff court. That 
will address that part of the problem. 

However, in our submission, we question the 
effectiveness of the whole hearings system 
because of the element in certain local authorities 
that lets the side down. The bill seeks to take 
steps to stop that happening. 

The Convener: And you welcome that. 

George Anderson: Totally, and I think that I 
speak for my colleagues when I say that. 

John Anderson: Indeed. We absolutely 
welcome that measure. It is important to underline 
what the convener said 20 or 25 minutes ago 
about the partnership that involves different 
sections of the children’s hearings system. It is 
important to note that under section 70 of the 
Children (Scotland) Act 1995 the supervision 
requirement might require the child to do various 
things. It is about time that we ensure that local 
authorities are also required to do certain things. 
I—and colleagues in Edinburgh and other areas—
sit on many panels where the child comes back to 
us after a year without even having seen a social 
worker. In such circumstances, how will that child 
get the chance to engage and to improve their 
situation? It is really not acceptable. 

Diane Watt: The 1995 act introduces the notion 
of corporate responsibility within local authorities. 
We should recognise—as many panel members 
do—that the social worker cannot always fix the 
problem. Local authorities have to open their eyes 
to the fact that the matter is a corporate 
responsibility and that some situations might be 
better handled by education specialists, 
psychological services and so on. After all, at no 
point does the 1995 act say that the supervision 
requirement is held by the social worker. Some 
new thinking on this issue might help to solve the 
problem of not putting supervision requirements 
into action. 

Colin Fox: In the witnesses’ responses to the 
two previous questions, I am picking up a sense 
that there are great hopes that the bill will ensure 
that the resources that they desperately need from 
the social work department will be provided 
because of the powers of compulsion that might 
fall to the children’s hearing reporter. Is it fair to 
say that one of the bill’s big attractions for you is 
that it seeks to put greater pressure on local 
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authorities to perform certain functions 
adequately? 

17:02 
Meeting continued in private until 17:10. 

George Anderson: I think that the bill puts 
greater pressure on the Executive. The Executive 
might expect something to happen when it 
launches an antisocial behaviour campaign, but it 
will all come to nothing if proper long-term—not 
short-term—resources are not available. Making 
an antisocial behaviour order on a child is 
worthless if it does not address the behaviour that 
caused the order to be made. If addressing that 
behaviour costs money for social workers, health 
officials and so on, that will be the cost of solving 
the antisocial behaviour problem. 

We cannot deny that antisocial behaviour is out 
there and that something must be done about it. 
Our submission says that we would like decisions 
about the behaviour of children up to 16 or 
children who are within the hearings system—
which can deal with those up to the age of 18—to 
be made within the hearings system, as we can 
perhaps see the bigger picture and we are 
impartial. We have no axe to grind. We do not 
necessarily wonder where resources will come 
from. We make decisions impartially. The 
assumption is that implementation of the bill’s 
proposals will put an onus on the Executive to 
provide resources as, without the resources to 
implement the proposals, the bill is a complete 
waste of time. 

17:00 
The Convener: That is a very clear message. 
Mike Pringle: I have two brief questions for 

John Anderson, as I know that he is involved with 
Edinburgh. I was disappointed to hear that a child 
sometimes comes back to you after a year, as 
there is a lack of social workers. Perhaps George 
Anderson has already given part of the answer to 
my questions. How common is that? Is the answer 
simply to throw money at the problem? 

John Anderson: It is quite common. As you 
know, the supervision requirement means that a 
case must come back to the panel within a year or 
it simply expires. I refer to what George Anderson 
said a few moments ago. If we are thinking about 
resources, it is also important to think about what 
Diane Watt said about imaginative use of 
resources. We think about the whole child, so we 
should think about the whole team, including 
education and so on. It is not only the social work 
department that should be involved. We should 
use imagination, backed by resources. 

The Convener: On behalf of the committee, I 
thank George Anderson, John Anderson, Edith 
Blake and Diane Watt for attending. Your evidence 
has been helpful and we appreciate your making 
yourselves available. 

We now move into private session. 
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1st Meeting, 2004 (Session 2) 6 January 2003 
 
SUBMISSION FROM SACRO 
 
KEY POINTS SACRO WISHES TO DISCUSS 
 
SACRO is concerned that there should be a clear distinction between criminal behaviour, 
where there are existing measures with which to deal with individuals involved, and antisocial 
behaviour, where the focus should be on how to foster community understanding and dialogue. 
[Police must not be diverted to ASB work away from tackling violent crime, especially as the 
incidence of the latter is rising.] 
 
Antisocial behaviour orders 
 
• should not apply to those under 16 
• if enacted, should be made only if the court is satisfied that all other measures have been 

attempted, specifically Community Mediation  
• if enacted, ASBOs for under 16s should be kept within the “whole picture”; complex social 

problems and wide range of behaviours can be dealt with (if adequately resourced, as 
the positive results emerging from the well resourced Fast Track Hearings is evidencing) with 
flexible sanctions, a continuum of interventions; and confidentiality is preserved for the 
young people. 

 
Dispersal of Groups 
 
• There are existing powers to deal with troublesome groups this proposal is for a very wide 

power, with no “reasonableness test” and which, therefore, could be used inappropriately 
• Criminal behaviour should be dealt with by targeting the individual perpetrator 
• Antisocial behaviour should be dealt with through Community Mediation; potentially 

intergenerational streetwork based mediation, which is about to be pioneered by SACRO in 
Aberdeen (with the City Council and Grampian Police); and by positive measures such as 
community improvement schemes in which all young people can participate. 

 
Community Reparation Orders 
 
• For under 16s these should be part of a voluntary reparation agreement 
• Could involve community improvement, as above 
• Should not be capped at age 22 but available for 16+. 
 
Parenting Orders 
 
• Should be related to the behaviour of the parent and not the child 
• The welfare of the child must remain paramount 
• If parent is guilty of abuse or neglect etc – use existing criminal proceedings 
• SACRO Restorative Justice involves participation of the parent when addressing offending by 

a child/young person 
• Parents should be able to access support on a voluntary basis, at an early stage. 
 
6 January 2004  
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1st Meeting, 2004 (Session 2) 6 January 2003 
 
SUBMISSION FROM CHILDREN 1ST 

 
About Children 1ST 

For over 100 years CHILDREN 1ST, The Royal Scottish Society for Prevention of Cruelty to 
Children, has been working to give every child in Scotland a safe and secure childhood.  We 
support families under stress, protect children from harm and neglect, help them recover from 
abuse and promote children's rights and interests.  We provide 30 services in 17 local authorities 
as well as 3 national services including ParentLine Scotland which is the free, national telephone 
helpline for parents and carers.   A significant number of calls to the helpline relate to discipline and 
behaviour issues – 26%.  ParentLine’s service does, therefore, provide an invaluable resource to 
some of Scotland’s most vulnerable families.  
 
Throughout Scotland our staff and volunteers use their skills to help children overcome the 
difficulties in their lives and rebuild trust and confidence. For more information about how we work 
to keep children safe in Scotland, visit www.children1st.org.uk 
 
Introduction 
 
CHILDREN 1St is pleased to be invited to give evidence at Stage 1 of the Anti-Social Behaviour etc. 
(Scotland) Bill.  CHILDREN 1ST has already submitted written evidence to the pre-legislative inquiry 
organised by the Communities Committee. 
 
CHILDREN 1St understands that the Bill is drafted to “make provision in connection with antisocial 
behaviour; to make provision about criminal justice; to make provision in relation to child welfare; 
and for connected purposes.” (Lines 1-3 of the Bill)   The key provisions of the Bill include: 
 
• Extension of Anti-Social Behaviour Orders (ASBOs) to under-16s; 
• Parenting Orders; 
• Electronic monitoring (tagging) of under-16s; 
• Targeted powers to disperse groups; 
• Enhanced noise nuisance powers; 
• Community Reparation Orders; 
• Fixed Penalties for anti-social behaviour; 
• Local authorities being held accountable for duty to implement supervision requirements and 

educate children excluded from school. 
 
Specific Comments 
 
1. CHILDREN 1ST perceives children indulging in ‘anti-social behaviour’, whether or not they are 
referred to our services, as children in need. 
 
2. Public services should intervene as early as possible with children identified as at high risk of 
developing behaviour and emotional problems.   
 
3. There is a need to understand the meaning of a child’s behaviour.  There must be a thorough 
assessment of each case to determine a specific map of intervention and support for each child 
and young person as well as the family. 
 
4. Understanding and being prepared to tackle multiple need, in children and families, is a key 
aspect of addressing antisocial behaviour in children!  There can be a wide gap between what is 
being delivered to children in need and what should be delivered. 
 
5. The circumstances of children, young people and their families can be improved to prevent 
offending.  We do not believe however that the measures contained in the Bill are the most 
effective way of achieving a change in ‘offending’ behaviour nor are they in the best interests of 
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children and young people.  Properly resourced, the Children’s Hearing system can deliver e.g. 
Parenting Orders could be a disposal for the Children’s Hearing rather than the Court. 
 

6. There is a need to deliver strategies and projects which are known to be effective. CHILDREN 1ST 
has received finance from the Scottish Executive to deliver projects which will address the types of 
problems which have prompted this Bill.  CHILDREN 1ST knows that the answers to such problems 
are complex and require an investment of time and expertise over a sustained period.  CHILDREN 
1ST firmly believes that such services should no longer be regarded as additional and special but 
rather core public services for those children and families in need.  The focus of the debate on the Bill 
should, therefore, be on effective strategies to tackle anti-social behaviour 

What we know about the causes of anti social behaviour 
 

Around 30 years of research has led to a consolidation of what is known about the causes of antisocial 
behaviour and youth offending.  Features include: 

 
(a) early social and family life such as harsh or inconsistent parenting;  
(b) individual predispositions such as hyperactivity and temperament; and  
(c) community and society level factors such as poverty and neighbourhood. 
 
Sometimes the factors are important as causes in their own right, but sometimes they are important only 
indirectly. For example poverty may make it more difficult for parents to parent effectively rather than be 
a direct cause.  We also know that these factors act together in a complex way.  The pattern includes 
both nature and nurture. 
 
Some children are more resilient than others and factors which may protect children include positive 
school experiences and having fewer delinquent peers.  The literature, which complements practical 
experience, also contains examples of ‘turning points’, which may interrupt the flow from risk factors to 
delinquency e.g. moving out of a neighbourhood.  Michael Rutter, the leading researcher in this field, 
has argued that it is not just individual factors that count but the process – the ways that things develop 
or the ‘knock-on’ effects.  He concludes that to increase resilience we need to work to reduce or 
interrupt negative chain reactions and increase positive chain reactions by opening up opportunities. 
 
Research and Practice 

CHILDREN 1ST knows from its work with children and families across Scotland, particularly in the age 
group 7 – 12 years, that: 
 
• Children who are going to get into trouble can be identified at an early age such as at nursery and 

we must be prepared to intervene appropriately at that time. 
• Child focussed programmes alone are not effective without family and school based interventions 

alongside. 
• The behaviour of a child should be challenged as well as that of the parent. 
• Programmes are most effective where child training programmes are combined with parent and 

teacher training programmes. 
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What we know that works! 
 

Any interventions designed to address anti-social behaviour should be measured against a set of 
reasonable criteria: 
• They are based on a clear theoretical model about how they are meant to change behaviour. 
• Having a clear focus for all the activity involved in the programmes in terms of outcomes.  

These should also be specific and measurable. 
• They need to last for a reasonable length of time.  Six months is usually necessary if they are 

to have a chance of making a difference.  
• They must have reasonable, frequent contact with the young person. 
• Programmes should focus on rewarding positive behaviour rather than meting out punishment. 
• Some follow through in terms of maintenance is necessary. 

Interventions can include: 
• Social skills and problem-solving skills training. 
• Cognitive behavioural programmes through a process of challenging assumptions and making 

young people think about factual evidence so that they can understand the origins and likely 
outcomes of their behaviour. Use of role play, videotape, modelling. 

• Parent training programmes.  These aim to teach parents specific child management skills to 
reinforce socially acceptable behaviour and to help parents discipline their children more 
effectively.  CHILDREN 1ST believes in the effectives of non-violent discipline. 

 
Using the above knowledge our work seeks to produce: 
 
1. Positive relationships between parents and children. 
2. Improve links between home and school. 
3. Develop a consistent approach between home and school. 

The content of our Programmes, delivered in the context of family support services, offer the 
following: 
 
Parent Focussed: 
 
• Techniques in non-punitive child rearing. 
• Discussions about emotional control 
• How to establish rules and boundaries of acceptable family behaviour. 
• Help parents understand what they can expect of their children. 
• Teach parents to use clear communication and give clear, unambiguous instructions. 
• Training in how to recognise and reinforce desired behaviour and deal with undesirable 

behaviour. 
• Positive activities for parents and children to do together. 
• Support parents in coping with life’s stresses 
• Offer advice on how to support children at school 
• Help in building positive relationships between parents and child’s school  
 
Child focussed programmes: 
 
• Emotional skills: recognising strong feelings in self and others 
• Age appropriate control of aggression and anger 
• Social skills: following rules, joining in activities with peer group, resolving disagreements with 

peers 
Conclusion 

 
CHILDREN 1ST believes that everyone has the right to live in mutual peace and tolerance.  That 
applies to children, young people, adults and elderly people.  In particular we recognise the principles 
and the details of the European Convention on Human Rights (ECHR) and the UN Convention on the 
Rights of the Child (UNCRC) e.g. the common theme of respecting the inherent dignity of people of all 
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ages.  In our experience of working with children and families, treating people with dignity and respect 
yields positive results which are sustainable.   
 
CHILDREN 1ST believes that individuals and families have the right to respect for their private and 
family life, their home and correspondence (Article 8 ECHR) so they should not be disturbed by riotous 
behaviour at 11pm.  However children too have the right to be protected from all forms of violence, to 
be kept safe from harm and given proper care by those who look after them (Article 19 UNCRC) and 
that includes not being on the streets at 11pm at night!   Yes children must have boundaries but those 
boundaries do not need to be harsh to be effective. 
 
CHILDREN 1ST is very aware that children and young people are more harmed against than offenders.  
CHILDREN 1ST is also very conscious that many children and young people face problems which are 
complex and require a range of responses from different public sector agencies.  Debate on the 
general principles of the Antisocial Behaviour etc. (Scotland) Bill should reflect the need to deliver 
services which will be effective for the everyday lives of children and families across Scotland. 
 
5 January 2004 
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1st Meeting, 2004 (Session 2) 6 January 2003 
 
SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND 
(ACPOS) 
 
The Association of Chief Police Officers in Scotland (ACPOS) welcomes the measures to tackle 
antisocial behaviour proposed in the Bill.  ACPOS recognises the real concerns in communities as 
a result of antisocial behaviour.  It is frequently perceived that there is a lack of effective and robust 
responses to antisocial behaviour, especially when committed by persistent offenders.  Often what 
may be seen as low levels of criminal behaviour has a disproportionately high impact on 
communities in general and victims in particular.  
 
The key to success lies in the preparation, publication and implementation of an antisocial 
behaviour strategy.  This will be the responsibility of the local authority in collaboration with the 
chief constable.  ACPOS welcomes this recognition that the solution to antisocial behaviour 
problems lies in addressing the causes and not merely dealing with the symptoms.  It recognises 
that while enforcement has an important part to play, enforcement alone will not solve otherwise 
complex social problems, often involving the misuse of alcohol and drugs, and mental health 
problems.  ACPOS would have preferred to have seen a responsibility on wider Community 
Planning partners than just the local authority and chief constable, but hopes that they will be 
involved in practice. 
 
In general, ACPOS welcomes the additional measures included in the Bill and recognises the value 
of a variety of responses to antisocial behaviour ranging from prevention to enforcement.  In 
particular it is possible to think of situations where antisocial behaviour orders, closure of premises 
notices and parenting orders would be appropriate and useful. The introduction of fixed penalty 
notices for a range of offences should reduce the bureaucracy associated with the completion of 
full Standard Prosecution Reports, thus achieving speedier and more effective justice.  The 
prohibition on the sale of spray paint to under 16 year olds may assist in the prevention of crime. 
 
However, there is one section in the Bill about which ACPOS has serious reservations.  Section 21 
confers a power on Scottish Ministers to give directions to police officers in the exercise of powers 
in Part 3 (Dispersal of Groups).  It is accepted that Scottish Ministers may wish to issue guidance, 
and this is provided for in Section 20.  Chief Constables are operationally accountable for the 
exercise of powers by police officers; this should not be a matter for Ministers. 
 
In relation to the proposed power to disperse groups in designated areas, ACPOS considers that 
current police powers are adequate to deal with offences of causing alarm or distress and that the 
proposals would not be practical in addressing antisocial behaviour. 
 
Chief Constable David Strang 
6 January 2004 
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Scottish Parliament 

Justice 2 Committee 

Tuesday 6 January 2004 

[THE CONVENER opened the meeting at 10:04] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Miss Annabel Goldie): Good 
morning, everyone, and welcome to the first 
meeting of the Justice 2 Committee in 2004. I wish 
everyone a happy new year. I am sure that we are 
all anticipating and speculating about the months 
ahead, and this meeting will play no small part in 
that. 

It is my pleasant duty to welcome to the meeting 
witnesses from Safeguarding Communities-
Reducing Offending: Susan Matheson, who is the 
chief executive; and Keith Simpson, who is the 
head of service development. We are grateful to 
them for coming and glad that they are not 
afflicted with any bugs or disorders. I have 
apologies from Colin Fox, who is ill, unfortunately, 
and cannot be with us. Nicola Sturgeon is well, but 
cannot be with us this morning, although she will 
join us this afternoon. I welcome Patrick Harvie, 
who is here as an observer. 

The purpose of this meeting is to take evidence 
on the Antisocial Behaviour etc (Scotland) Bill, and 
the witnesses from SACRO are here for that. We 
are fairly tight for time today and will therefore 
proceed straight to questions, if that is acceptable 
to the witnesses.  

I will lead off. When I looked at your submission 
to the consultation, I noticed that, fairly early on, 
you considered laws that already exist to deal with 
various difficulties and disorders that arise within 
communities. Will you be a little more explicit in 
your comments on those? A number of 
organisations have taken the view that, at the 
moment, rather than create new powers, we need 
more resources to improve the deployment of 
existing powers. Will you expand a little on the 
view that you expressed in your submission? 

Keith Simpson (Safeguarding Communities-
Reducing Offending): I think that your 
consultation document—I have not brought it with 
me—listed a number of examples of behaviour 
that was considered to be antisocial. Without 
exception, all those examples would be subject to 
existing criminal law; they would be covered by 
legislation on breach of the peace, vandalism or 
under-age drinking. At least, I do not believe that 

there was one example that was not covered by 
existing law. That was our point. The issue is how 
we respond to breaches of existing criminal law 
and our ability to detect, respond to and process 
offences. Researchers have estimated that less 
than 2 per cent of crimes end up in court because 
of the various stages that are involved in 
detecting, apprehending and processing the 
people who are responsible. Our view is that that 
is what requires attention. The behaviour that goes 
on is already proscribed by existing legislation, 
and the challenge for us is how we enforce that 
legislation and deal with such behaviour. 

The Convener: In your response to the 
consultation—it was an Executive consultation, not 
a committee consultation—you also said: 

“If strategic priorities or resourcing issues hinder efficient 
use of existing powers, how confident can we be that new 
powers are either necessary or able to be implemented 
more effectively?” 

Are you concerned that the level of resourcing is 
impeding the deployment of existing measures? If 
so, what are your feelings about the implications of 
the bill, if it is enacted, for consequential 
resourcing? 

Keith Simpson: I am grateful to you for those 
questions, because they get to the heart of the 
matter at the outset. I hasten to add that we agree 
with many of the proposals in the bill. There is a 
small number with which we disagree, although 
those proposals seem to have a central role in the 
bill—antisocial behaviour orders and dispersal of 
groups, for example. Our concern is that, at best, 
they attract attention away from the real issues, as 
I tried to outline before; at worst, they may 
aggravate the situation by turning our attention to 
less serious behaviour when we should be 
focusing on more serious behaviour.  

There are already indications that that is 
happening in England and Wales. You will be 
aware that England and Wales has had legislation 
on antisocial behaviour orders for people aged 10 
and upwards since, I think, 1999. Last year, I was 
at a conference in England, which was well-
attended by police officers, a number of whom 
said that increasing attention was being given to 
more minor offences, which were attracting 
attention away from more serious offences. That is 
worrying to hear, particularly when crime statistics 
tell us that our areas of major concern should be 
on more serious offences, particularly serious 
violence. If some of the proposals in the bill will 
tend to attract attention away from such offences 
and, without additional resources, aggravate the 
situation that already exists, that is a worrying 
prospect. 

The Convener: So you have a real concern. 
Keith Simpson: Yes. Our motivation is the 

same as that of the committee. SACRO stands for 
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Safeguarding Communities-Reducing Offending, 
which describes why we exist. We are concerned 
about how we can pursue those objectives best. 
We are not saying that no issues need to be 
addressed, but we are concerned about whether 
we are focusing in the right direction and we are 
really concerned that some proposals might 
aggravate rather than improve the situation. 

The Convener: My next question might be more 
difficult to answer. Given your views, what is your 
attitude to the proposals in the bill? Would it be 
wise to restrict them to a pilot operation? 

Keith Simpson: As I said, our major concerns 
are about extending antisocial behaviour orders to 
under-16s, the provisions on dispersal of groups, 
some aspects of community reparation orders and 
some aspects of parenting orders. We can go into 
more detail if the committee wants that. 

The Convener: Other members will question 
you on those issues. 

Keith Simpson: We are conscious that the 
proposal to extend antisocial behaviour orders to 
under-16s has a head of political steam behind it, 
so our objection is unlikely to prevent that 
measure from proceeding. If so, we have 
proposals about safeguards. Restricting such a 
measure initially to a pilot might well be a useful 
safeguard. 

Susan Matheson (Safeguarding 
Communities-Reducing Offending): In common 
with other organisations, such as NCH Scotland, 
which gave evidence to the Communities 
Committee, we emphasise that the children’s 
hearings system works well and can deal with all 
the issues that the bill attempts to deal with, but 
that the system has not had the resources for its 
programmes and back-up services to allow panels 
to be sure that their disposals will be implemented 
thoroughly. That is another resource issue. 

The Convener: That was helpful. 
Mike Pringle (Edinburgh South) (LD): I will ask 

about your attitude to ASBOs for under-16s, which 
were just mentioned. The bill suggests extending 
ASBOs from over 16s to people from the age of 
12, which would bring 12 to 15-year-olds into the 
system. Why has the age of 12 and not eight been 
chosen? Some people have suggested the age of 
eight because that is the age of criminal 
responsibility. At a previous meeting, we received 
evidence that the age of 12 was chosen because 
people can consult a solicitor from that age. I am 
not sure of the foundation for that. Should no level 
be set, or should the age be eight or 12? What is 
the cut-off point? The age of 12 seems to be a bit 
of an arbitrary figure that somebody has plucked 
from the air. 

Keith Simpson: The cut-off figure should be 16. 
As I said, we are conscious that a head of political 

steam has built up. If it is determined that ASBOs 
should be extended to under-16s, we must ensure 
that the bill—or guidance—provides that all other 
measures should be attempted first, as in existing 
legislation for adults, which provides that the 
courts should satisfy themselves that all other 
measures have been attempted; that legislation 
also mentions mediation. 

The policy memorandum that accompanies the 
bill refers to  
“restorative justice … including reparation and mediation”, 

but that is one aspect of the bill that disturbs us—
the confusion of criminal behaviour and antisocial 
behaviour. Restorative justice, mediation and 
reparation are measures that are appropriate for 
dealing with criminal behaviour. We suggest that 
community mediation is required to deal with 
antisocial behaviour that falls short of criminal 
behaviour, because we are dealing with clashes of 
lifestyle, particularly when young people’s 
behaviour conflicts with the quality of life of other 
members of the community. Those clashes need 
to be resolved in a way that does not criminalise 
such behaviour. That is why we want community 
mediation to be referred to. 

10:15 
If the Executive goes ahead with extending the 

application of ASBOs, they must be dealt with 
entirely by the children’s hearings system. First, 
that will allow an holistic approach that takes into 
account all aspects. Secondly, as I learned in 
England and Wales, because an antisocial 
behaviour order is a civil measure, it is not subject 
to the media reporting restrictions that apply to 
criminal matters, so in England and Wales, the 
national media are running campaigns with titles 
such as “Shop a Yob”. Local papers are publishing 
front-page pictures of young people against whom 
antisocial behaviour orders have been taken out 
with their names and other details—those papers 
encourage local people to keep an eye on the 
young people and to shop them if they are seen 
doing things that they should not. I understand that 
that is being encouraged by judicial guidance. At 
the conference that I attended, opinion was 
divided on the matter. 

SACRO believes that plenty of evidence 
suggests that such a measure will increase the 
likelihood that a young person will be confirmed in 
such behaviour and that it will make it difficult for 
them to get out of it. That is another reason why 
we suggest that if the Executive extends the 
application of ASBOs to under-16s, that must be 
undertaken through the children’s hearings 
system, to protect the privacy of the young people 
who are involved. I understand that if civil courts 
are used, the legislation will not provide such 
protection. That is an important point. 
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Thirdly, one danger of the proposals on 
antisocial behaviour orders and the dispersal of 
groups is that the breadth of ways in which people 
can be drawn into the system and the conditions 
that can be imposed are virtually unlimited. We 
think that restrictions should exist, particularly if we 
are talking about behaviour that falls short of being 
criminal behaviour. What the courts can do in 
relation to criminal behaviour is restricted, so it is 
wrong that restrictions should not apply to 
measures to deal with behaviour that is less than 
criminal behaviour. 

I heard that in England and Wales, what might 
be called plea or condition bargaining is being 
conducted. The police, for example, might take to 
court a list of conditions with which they require a 
young person to comply. They know that several 
conditions will be unacceptable and they bargain 
with a young person’s solicitor to drop one 
condition if a young person complies with another 
condition and vice versa. Much dangerous 
practice is developing in England and Wales and 
we should take account of that. 

Susan Matheson: Another factor is that as the 
behaviour under discussion is not criminal 
behaviour, no test of reasonableness applies. 
Many dangers relate to the use of civil 
proceedings, such as the lack of protection in 
several ways.  

The Convener: That is because the burden of 
proof is lower in civil matters. 

Susan Matheson: Yes. 

Mike Pringle: I had planned to ask the 
witnesses who should be responsible for imposing 
ASBOs on under-16s, but it is clear that SACRO 
thinks that not the courts, but the children’s 
hearings system, should do that. 

Susan Matheson: Yes. If properly resourced, a 
supervision order with conditions from a children’s 
hearing can already have the same impact as an 
antisocial behaviour order. The positive finding 
arising from fast-track children’s hearings is that 
when properly resourced and proceeded with 
quickly, such measures work well. Ordinary 
children’s hearings could be as effective as fast-
track hearings are if they were adequately 
resourced. 

Mike Pringle: That was a full answer. 

The Convener: I will tease out your attitude to 
the provisions on dispersal of groups, about which 
SACRO is uneasy—Mr Simpson just confirmed 
that. It is unclear whether the objection to the 
proposed power to disperse groups rests with the 
fact that, for the first time, dispersal would not 
follow the commission of a crime. A crime would 
not have been committed—the crime would be 
that young people were in a group that merited the 

deployment of the dispersal remedy. Is that 
SACRO’s principal concern, or do you think that 
the measure would be ineffective and 
unnecessary because relevant powers already 
exist? 

Susan Matheson: It is a bit of both. We are 
concerned about the way in which the bill is 
written. It says that antisocial behaviour is 
behaviour that results in, or “is likely to” result in, a 
member of the public being alarmed or distressed, 
but that is totally subjective. If a member of the 
public says that they are alarmed or distressed by 
the presence of a group, which can be as small as 
two people, we have to rely purely on the belief of 
a police officer that that member of the public is 
distressed. The implications of that are quite 
frightening as, irrespective of the behaviour of the 
group and whether or not it is criminal, the police 
can take action. There is no requirement for the 
person to prove that their distress is reasonable. 
We also know that contravention of the provision 
on dispersal could result in imprisonment: the 
provision has serious consequences. 

Keith Simpson: The provision is a blunt and 
unnecessary tool. If criminal activity is taking 
place, existing powers can deal with it, as the 
police have said. The police should be targeting 
the people who are engaging in criminal 
behaviour. It is inappropriate to designate a 
particular area, as no area is appropriate for 
criminal behaviour. Let us target the people who 
are behaving criminally. 

The provision may seek to tackle the fact that 
people are gathering in a place and acting in a 
way that does not take account of other people’s 
needs, but the way to deal with such situations is 
through community mediation. We suggested that 
at the beginning of our evidence today. We are 
working in partnership with Aberdeen City Council 
on the setting up of a new project that deals 
specifically in street mediation with groups of 
young people in the area.  

We know that there has been a decrease in the 
amount of playing space and in the accessibility 
and availability of recreational facilities for young 
people across the country. People are increasingly 
living in close proximity to one another, yet they do 
not have access to publicly available resources 
that cater for their needs. Young people have 
energy and that should be encouraged, fostered 
and channelled in positive ways. The danger of 
the provision on dispersal of groups is that it will 
increase a feeling of alienation among young 
people. In turn, that will lead to more antisocial 
and, indeed, criminal behaviour.  

If a young person, or any person, is engaging in 
criminal behaviour, let us deal with that behaviour. 
If they are just gathering and behaving in a way 
that does not take sufficient account of their 
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neighbours or other members of the community, 
let us deal with that through mediation. If 
mediation is used, the needs of young people to 
have space and places to gather and meet can be 
taken into account. Mediation also gives young 
people the opportunity to identify their needs and 
to contribute to the meeting of those needs. 

The Executive’s initial consultation 
acknowledged that in order to tackle antisocial 
behaviour we have to engage the community. We 
find it particularly disappointing therefore that the 
emphasis of the bill seems to be on orders and 
action by the courts. I see nothing in the bill about 
an engagement with the community, which would 
include an engagement with young people 
themselves. We agree with the Executive that 
engaging with the community and involving people 
in the process is key to tackling antisocial 
behaviour. An engagement with the community 
would include mediation and participation by 
young people not only in recognising their duties in 
relation to their neighbours and others in the 
community but in identifying and articulating their 
needs as young people who require positive ways 
to use their energy and to engage in recreation. 

I have been involved in working with young 
people for a long while and there is no doubt in my 
mind that the availability of and access to 
recreational opportunities has reduced. That was 
also identified in a recent YouthLink Scotland 
survey. We need to tackle the lack of youth 
facilities in our communities and we need to 
involve young people in that work. 

The Convener: In evidence to the committee 
about the dispersal powers, the Executive 
suggested that a 
“test of significant and persistent distress”—[Official Report, 
Justice 2 Committee, 25 November 2003; c 242.] 

would require to be met before an area could be 
designated. Does that reassure you? 

Keith Simpson: It is a question of how distress 
would be measured. Any such test would be 
subjective and I have no doubt that it would vary 
around the country. What is an acceptable level of 
distress will vary according to individuals and the 
locality, which makes legislation difficult. The real 
way to deal with distress is to bring parties 
together so that one person can understand how 
their behaviour impacts on another person and 
how it creates distress.  

In order for the courts to be able to judge 
distress, an inappropriate element of subjectivity 
would be involved, which would vary around the 
country, too. What distresses me is not 
necessarily the same thing that would distress a 
member of the committee, for example. It is 
inappropriate for the police and the courts to be 
put in the position of judging what is distressing. If 

the behaviour is not covered by the criminal law, 
the courts are not the place where that behaviour 
should be dealt with. 

Susan Matheson: I would like to add a small 
point—that said, I do not know how small it is. We 
are afraid that the provision on dispersal of groups 
could contravene article 15 of the United Nations 
Convention on the Rights of the Child, under 
which young people are given the right of 
association.  

Maureen Macmillan (Highlands and Islands) 
(Lab): Is it not possible that an order to disperse a 
group could stop youngsters gathering in an area 
where there has been trouble and where the 
community and the young people are at 
loggerheads? Would the granting of the order not 
give time for community mediation to kick in? 

The police in my local area tell me that there are 
fashions in these things. All of a sudden it will be 
the fashion for kids to gather at a particular place 
where they might shout at and intimidate passers-
by. The situation can be defused if the behaviour 
is stopped. Is there not a role for the dispersal 
provision to lead to mediation? 

Susan Matheson: Our understanding is that 
existing powers can be used to disperse 
troublesome groups. An area does not need to be 
designated for that to happen. 

Maureen Macmillan: Yes, but there is no power 
to prevent the youngsters from gathering again in 
the same place on the next evening. Although the 
police can disperse them, the youngsters can 
return the following day. If the police could serve 
an order to disperse, the youngsters would be 
prevented from gathering until such time that 
community mediation took place. 

The Convener: I think that the point is made. 
Let the witness respond. 

Susan Matheson: The mediation to which Keith 
Simpson referred, which we are pioneering in 
Aberdeen, has a lot of promise. The mediators will 
get to know people in communities at an early 
stage, and they will also come to recognise the hot 
spots. They can try to deal with young people’s 
behaviour before it becomes troublesome. We 
prefer to look at it that way round. We should not 
wait until young people’s behaviour becomes 
troublesome before mediation is used. 

The Convener: To pursue Maureen Macmillan’s 
point, if the measure could be used to defuse a 
situation, do you anticipate that a group would 
congregate elsewhere on the next night? 

Keith Simpson: That is the danger. Mediation 
can take effect very quickly. Indeed, it is probable 
that we could intervene in a situation more quickly 
than the time that it would take for an area to be 
designated. The purpose of mediation is to foster 
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mutual understanding. However, as the convener 
said, if understanding is not fostered the behaviour 
that caused distress will be replicated in the area 
to which a group moves. 

It is necessary for people to understand the 
distress that their behaviour and gathering causes, 
as that allows them to deal with their behaviour. 
The dispersal provision deals only with the area in 
which the behaviour is manifested. If the issue is 
about how quickly mediators can respond, I 
confirm that mediation can respond very quickly 
indeed. 

Unfortunately, at the present time, community 
mediation schemes are not available throughout 
the country. Entire areas of the country, including 
major areas such as Glasgow, do not have access 
to mediation. Even where schemes exist they are 
restricted. In many cases, they deal only with 
disputes between neighbours in council houses, 
as local authorities perceive that to be their prime 
responsibility in respect of antisocial behaviour. 

The concept of the need to develop mediation 
as a means within the community to foster 
dialogue and understanding when conflicts arise 
between different members of a community, or 
between different age groups in a community, is 
still in its infancy. The necessary focus on 
antisocial behaviour in the community gives us an 
ideal opportunity to say that mediation should be 
developed further, as it can counter antisocial 
behaviour. We very much regret that, at present, 
that opportunity does not seem to have been 
taken. Increased dialogue between young people 
and adults in our community offers widespread 
benefits for the future, which we should be 
concentrating on. 

Given what is going on in the media, members 
will know as well as I do that, unfortunately, there 
is a perception that the present proposals are anti-
young people and that, rather than improve or 
increase dialogue, they will increase alienation 
and in some ways make the situation worse.  

10:30 
The Convener: Maureen Macmillan wants to 

ask about parenting orders. 

Maureen Macmillan: Parenting orders are 
another controversial area. We have received 
evidence on both sides: it has been suggested 
both that such orders would be beneficial in 
ensuring that children are properly parented and 
that they would simply put unnecessary strain on 
families that are already under pressure. 

Susan Matheson: I am sorry; could you repeat 
the question? 

Maureen Macmillan: It was about the 
controversial issue of parenting orders. Some 

people think that they will be beneficial because 
they will focus parents’ minds on the welfare of 
their children, while others think that something as 
legalistic as a parenting order will put more strain 
on families. 

Susan Matheson: Our view is that, if parenting 
orders are to be introduced, they must focus on 
parents’ behaviour rather than on the child’s. The 
welfare of the child must be paramount and, if 
parents are fined or imprisoned, that might not be 
in the child’s best interests. If a parent is being 
neglectful or abusive, that is criminal behaviour 
and there are existing powers to deal with that. 

Obviously, parents have an important role to 
play and, in our restorative justice conferencing, 
we find that it is important for parents to be 
present and to be challenged by the victim on 
what they will do to ensure that their child’s 
behaviour improves in future and on the 
responsibility that they will take for that. The 
restorative justice conference has a long 
preparation phase during which some parental 
education can be undertaken. 

It is also important that there is support for 
parents in society before a problem arises. It is my 
understanding from speaking to someone at a 
conference that the health visitor service is under 
much greater strain than it used to be. All parents 
should have prenatal visits and should get support 
during their child’s early infancy, and there should 
be more support of other kinds for parents, 
particularly parents of teenagers, as we all know 
that parenting teenagers can be challenging and 
that any of us might need support. There should 
be opportunities for parents to go voluntarily to 
parenting groups, before a situation is reached 
that requires an order. Many parents would 
welcome that. 

Maureen Macmillan: You do not think that 
parents have sufficient opportunities to learn 
parenting skills. 

The Convener: I ask you to focus on questions, 
because we are tight for time and other members 
want to ask questions. 

Maureen Macmillan: You would say that 
investment in parenting classes is a better 
alternative— 

Susan Matheson: It is not just a question of 
providing parenting classes. We need to find out 
from parents what support they need. Such 
support could take a variety of forms at different 
stages of their child’s development, including 
classes and visits from health visitors. Parents 
should be able to get support voluntarily, which 
would mean that orders might never be necessary. 

Maureen Macmillan: If that voluntary option 
was not taken up, would parenting orders be 
appropriate? 
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Susan Matheson: There might be cases in 
which a children’s hearing wants the parents to 
ensure that their child does something. At the 
moment, the reporter cannot impose such a 
condition, so it might be desirable for the reporter 
to be able to impose particular conditions on the 
parents as well as on the child. 

Maureen Macmillan: I was going to ask 
whether parenting orders ought to be imposed by 
the children’s hearings rather than by the courts. 

Susan Matheson: That is very important, 
because there could be confusion if the child was 
going through one system while the parents were 
going through another. 

Maureen Macmillan: Would you like the bill to 
be improved as regards parenting orders? 

Susan Matheson: We would like the bill to spell 
out the fact that parenting orders should relate to 
the behaviour of the parent, that they should be 
obtained through the children’s hearings system 
and that the child’s welfare is paramount. 

Maureen Macmillan: Do you consider that there 
are enough resources for the support services that 
would be needed alongside parenting orders? 

Susan Matheson: Such services should be 
available for the reporter to refer people to as he 
or she thinks fit. 

Jackie Baillie (Dumbarton) (Lab): Before I ask 
a specific question, I want to ask a general 
question, because it is important to set the bill in a 
much wider policy context. I think that the 
witnesses would acknowledge that, in past 
years—irrespective of how the media portray 
matters—considerable attention has been paid to 
youth development in the context of a broad 
community development approach, which is about 
realising individual potential and providing people 
with opportunity. Some people would say that the 
bill is one strand in that wider policy context and 
that it is about a strategy that, as I understand it, 
would involve communities, agencies and young 
people. I would welcome your view on that. 

The bill also seeks to provide what some people 
have described as a toolbox that contains a variety 
of tools. You might disagree with the use of some 
of those tools, but they form part of a broad range 
of responses within a much wider policy context. I 
would be interested in hearing your view on that 
perspective. 

Keith Simpson: Before the Executive’s 
consultation document was issued, we were 
almost 100 per cent delighted with the progress 
that the Executive and the Parliament were 
making in developing a strategy on community 
development, youth crime and other measures. All 
of a sudden, there was a blip—the focus seemed 
to change. That seemed to coincide with the 

period just before the last election—I do not know 
whether that was coincidental. Since then, the 
emphasis has seemed to be much more negative. 

Many of the initiatives that the Executive has 
supported since its inception—including some of 
the work that we have been doing—are in their 
early stages and have hardly had time to bear fruit 
or to demonstrate their full potential. Other 
initiatives have been implemented only partially 
and still require financial support, support from the 
Executive and from politicians and support in 
public statements in the press. Members will know 
that many people’s perceptions of what is going on 
are coloured by the press as well as by what is 
going on outside their front door. We feel that 
there has been a change of direction, which has 
shifted the emphasis and has altered the public 
perception of what is happening. As I have said, in 
some respects, that change of direction has 
detracted from the good work that had been 
started and has distracted us from focusing 
attention on what requires to be done. 

I acknowledge that much useful work is going 
on, which in some respects is trying to repair 
damage that has occurred in previous years. I 
have said that I feel that there was a long period of 
death by a thousand cuts in the youth service, for 
example. In some ways, that started in the early 
1970s with the implementation of the Alexander 
report on community education and the loss of 
focus on youth services that resulted from that. I 
know from my involvement in youth work, both 
professionally and in a voluntary capacity, that 
resources, activities and availability for young 
people have decreased. I am not someone who 
feels that resurrecting the old-style youth service 
would solve all the problems, but there is an issue 
that needs to be addressed and insufficient 
attention is being paid to it. Some of what is being 
said detracts from that task, which is where we 
should be focusing our attention. 

Susan Matheson: Much of the focus seems to 
be on negative measures, such as punishment. At 
a conference, I heard Alan Miller, the Scottish 
Children’s Reporter Administration’s principal 
reporter say that there is no evidence that 
punishment alone works and that there is 
evidence that it does not work. We are anxious 
that such a negative focus will alienate young 
people and will be counterproductive.  

Jackie Baillie: I do not think that anyone here 
would disagree with that. However, I am picking 
up that you think that earlier policies have not 
been reneged on, that much good work continues, 
some of which needs further development and 
resourcing, and that perhaps we are dealing with a 
perception, rather than the reality. 

I move on to ask a specific question. You refer in 
your submission to evidence of the use of 
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community reparation orders in England. What is 
the experience down there and can we learn from 
it in Scotland? 

Keith Simpson: As we said in our response to 
the consultation document, I understand that in 
England and Wales people have resented the 
enforcement of community reparation orders. 
There is a lot of merit in the proposals for CROs 
and we support their use and implementation for 
offenders aged over 16, although there should not 
be an upper age limit of 22—I have to say that I do 
not understand the reason for having an upper 
age limit. There is merit in introducing an order 
that is available as a first disposal, unlike 
community service orders, which are used just as 
an alternative to imprisonment.  

SACRO is committed to the use of reparation as 
a means of addressing offending behaviour, to 
repair the damage that such behaviour causes 
and to instil in the people who engage in 
reparative activity a feeling of pride in what they 
do. That can turn round people’s perceptions of 
themselves so that they feel positive about what 
they have done, rather than have a negative 
image of themselves as offenders who have 
caused damage. The best way to achieve that 
positive result among under-16s is to involve them 
voluntarily, so that they are not forced against their 
will to engage in the process.  

We are engaged in such work with young people 
and we find that they respond positively. There are 
a number of positive spin-offs from voluntary 
reparation, not least of which is the involvement of 
the young people’s parents. For example, in a 
number of situations, young people have taken 
part in identifying a task that they could do to 
make reparation to their community, such as 
repairing damage to local parks and recreation 
spaces, and their parents have worked with us to 
supervise the young people’s work. That has not 
happened because an order has been made, and I 
doubt that an order could compel parents to take 
part, but when the process is voluntary, parents 
want their children to put things right and they 
want to be part of the process. 

We have experienced positive results in our 
work and it would be premature, at the very least, 
to use reparation orders when the process can be 
engaged in voluntarily. With young people under 
16 in particular, far more can be gained from 
engaging young people in participating on a 
voluntary basis than from seeking to compel them. 
Instead of bringing in orders, let us continue to 
work with young people on a voluntary basis—that 
is one of the initiatives that I mentioned as being 
fairly new in Scotland. We should use orders only 
for people aged over 16, with no cut-off point at 
22. 

Jackie Baillie: Let me tease that out to ensure 
that I have understood your position correctly. You 
acknowledge that reparation can take place 
voluntarily and that such work is productive. Are 
you saying that compulsion does not work, or are 
you saying that you would need more evidence 
before you went down the road of supporting 
orders? 

Keith Simpson: Compulsion can be 
counterproductive. If someone is forced to engage 
in reparative activity against their will, it is likely 
that they will be resentful, which does not bode 
well for their future behaviour. However, if a 
person is persuaded to engage in such activity 
voluntarily, on the basis that they recognise that 
they have done something wrong and have 
caused damage that has had an impact on 
another person, not only does something positive 
happen—they might even suggest how they might 
put things right—but the person’s perception of 
what they have done is changed. That is more 
likely to have a lasting impact on their behaviour, 
which is significant, particularly for young people 
who are developing their social attitudes. We 
should not damage that development. 

10:45 
Susan Matheson: The victim should also have 

a role in coming to an agreement about the 
reparative work that is to be undertaken. That is 
important, not only from the victim’s perspective, 
but for the future behaviour of the young person, 
who will understand the impact of their behaviour 
on the victim. 

Jackie Baillie: Let me take the point one step 
further. The nature of reparation programmes has 
excited some debate. Your approach is 
predominantly based on education to address 
offending behaviour, whereas the emphasis of a 
community reparation order is ultimately on 
reparation rather than education. Has the right 
balance been struck? Is there an educative aspect 
to the process of undertaking reparation work that 
addresses the victim’s needs? 

Keith Simpson: I am sure that there can be. As 
I said, compulsion is likely to create resentment, 
but there might well be individuals who will be 
educated as a result of going through the process. 
However, the same effect could be achieved if 
they took part voluntarily. 

I do not know whether members have had a 
chance to consider our comments about this in our 
response to the consultation document, but we 
find that there is not always a wide range of 
opportunities for reparative activity by young 
people—certainly for community reparation as 
opposed to individual reparation—that meets, for 
example, the legislative requirements in relation to 
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health and safety. Such requirements do not allow 
for the removal of graffiti, for example, which is the 
example that is often shown on television. Graffiti 
removal involves dangerous chemicals and 
requires people to wear protective clothing—
although the people that we see on television do 
not seem to do so. 

Rather than adopt the approach that is taken in 
the consultation document and the bill, we should 
encourage the notion that we must foster 
opportunities for community improvement that deal 
with the damage caused by vandalism, that 
improve public facilities and, in particular, that 
involve young people. The Executive should help 
to sponsor and encourage the involvement of 
youth groups in such work through the youth 
service or community organisations. 

Schemes such as ours could develop 
opportunities for young people who engage in 
vandalism and offending to link in with such 
activities so that, rather than being seen as a 
chain gang of offenders who are there to put 
something right as a result of their past behaviour, 
they are seen as a group of young people who 
engage in positive behaviour in the community. I 
noticed the reference in the consultation document 
to “visible reparation”, but it is unclear whether that 
means that the work should create visible 
improvements or that the people who carry out the 
work should be visible. 

The approach that we suggest would help to 
foster useful work in the community and positive 
attitudes, both in the community towards young 
people and among young people themselves, who 
would feel more positive about their role in the 
community. It would provide an opportunity for 
young people who become involved in antisocial 
behaviour to engage in more social behaviour with 
a group of their peers instead of pushing young 
people down a more coercive, punitive route. 

Jackie Baillie: My final question requires only a 
yes or no response, as I think that I already know 
what your view is. Should community reparation 
orders be a matter for the children’s hearings 
system rather than for the courts? 

Keith Simpson: Yes. 

Karen Whitefield (Airdrie and Shotts) (Lab): I 
noticed that restriction of liberty orders were not on 
the list of issues about which SACRO is 
concerned, but you are likely to have a view on 
them. Should they be used for young people under 
16? 

Susan Matheson: We are quite anxious about 
them, as you might have expected. RLOs should 
be used strictly as an alternative to custody and 
with support, which would need to be resourced. If 
they are to be used as an alternative to secure 
accommodation, they should be used only when 

the young people pose a risk to others. If they 
pose a risk to themselves, they might well need to 
be in safe accommodation, away from their 
homes. There must be careful assessment of the 
home that a young person comes from before they 
are restricted to it, to ensure that they are safe 
there. The orders should be used strictly as an 
alternative to custody—which we would always 
see as a benefit—and there must be good 
assessment and properly resourced support for 
anyone who is tagged. 

In England and Wales, breach of tagging orders 
is at quite a high level and, according to Andrew 
Coyle, has increased the young prison population 
by as much as 20 per cent. Therefore, we are 
quite anxious about such a measure. 

Karen Whitefield: Based on what you say, I 
take it that you think that the use of tagging orders 
should be explored and that, in some cases, 
tagging might be more desirable than having a 
young person go into secure accommodation—if 
their needs are such, it might be a better 
alternative—as long as its use is judged on the 
individual circumstances rather than seen as a 
solution that fits everybody’s needs. 

Susan Matheson: Possibly, as long as the one-
to-one engagement, commitment and support that 
children need are available and the tag reassures 
people more than putting the child into custody 
would. However, that point is a bit marginal. The 
emphasis must be on support and meeting 
children’s needs rather than on the tag. A tag will 
not, by itself, change attitudes or behaviour; other 
work must be done, perhaps involving cognitive 
skills programmes as well as support. The 
challenge to criminal behaviour must be there, but 
tagging should be used with caution and should 
not put children in a more risky situation or give 
them a badge of honour that they can parade 
among unsuitable peers. 

Karen Whitefield: Let us move on to fixed-
penalty notices. Your submission mentions your 
concerns about the way in which the new powers 
will work and how effective they will be. North 
Lanarkshire Council has a very effective antisocial 
behaviour task force, which uses all sorts of 
methods to engage with the community and to 
address antisocial behaviour. The task force 
believes that the proposals for new powers in 
relation to fixed-penalty notices are positive and 
that such notices might be a useful tool to have in 
the local authority’s toolbox. Why do you think that 
the proposals will not be helpful? 

Susan Matheson: The task force in North 
Lanarkshire also works with mediation, which we 
see as a better way forward. 

Keith Simpson: Our main comment on fixed-
penalty notices is that we feel that they would be 
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inappropriate for under-16s. I understand that that 
was accepted in drafting the bill, and we are 
delighted with that. 

The Convener: I have two final questions. I 
know that you have an unease about closure 
notices and feel that they simply move a problem 
on rather than address its symptoms. Does your 
unease stem from the fact that you think that the 
existing legislation is not being deployed, or do 
you have a broader concern? 

Keith Simpson: No, I would not say that our 
concern is broader. There might be cases in which 
closure notices would be useful. Our concern is 
that they do not deal with the principal cause of 
the problem, but skirt around the edge. However, 
we do not have a strong objection to the proposals 
in the bill. 

The Convener: Much of the bill depends on 
someone somewhere being able to define 
antisocial behaviour, which does not appear to be 
defined in the bill. Do you regard that as a serious 
difficulty? 

Keith Simpson: It is a fundamental difficulty 
that antisocial behaviour and criminal behaviour 
are confused in the present proposals. Some 
criminal behaviour is antisocial and should be 
dealt with by criminal law. Some antisocial 
behaviour is not criminal and—as we have said 
before—should be dealt with by measures other 
than the law, including mediation. I do not think 
that those distinctions are well spelt-out in the 
proposals, and that is at the heart of our concerns. 

The Convener: There was a desire to discuss 
with you the whole question of community 
mediation, but that has been fully covered and you 
have made your views clear on that. Do members 
have any further questions for our witnesses? 

Members: No. 

The Convener: Do our witnesses have any 
concluding remarks to make? That is not to say 
that you have to make any concluding remarks. 

Susan Matheson: We have covered the main 
issues that we wanted to address. If anything 
occurs to us later, we will put it in a written 
submission. I have left some additional papers 
with the clerk, which the committee may find 
interesting. I picked them up at conferences. 

The Convener: That is helpful. Thank you for 
that. I thank you both for what we all agree has 
been an extremely fruitful session.  

I shall allow a break of five minutes for comfort, 
coffee, tea and shortbread. 

10:56 
Meeting suspended. 

11:04 
On resuming— 

The Convener: It is now my pleasant task to 
welcome to the meeting representatives of Apex 
Scotland. Bernadette Monaghan is the director 
and Patricia Bowerbank is the service manager. 
Thank you very much for making yourselves 
available. We have had the benefit of your 
submission and committee members now want to 
explore a number of areas with you. 

Jackie Baillie: I want to ask about community 
reparation orders and to find out how successful 
you feel that supervised attendance orders have 
been. 

Bernadette Monaghan (Apex Scotland): In our 
experience, supervised attendance orders have 
been very successful. One reason for that is that 
supervised attendance is a constructive penalty. I 
was struck by what the witnesses from SACRO 
said about community reparation. When 
something is purely a punishment, with the 
purpose of making an example of young people, it 
can be counterproductive and lead to entrenched 
attitudes and hostility. In our experience, sheriffs 
are keen to use supervised attendance orders. 
They will probably be more in favour of them once 
they become a first sentencing option, which will 
happen in two pilot areas. As members can see 
from our written submission, our results have been 
pretty good—not only in the number of people who 
complete supervised attendance orders, but in the 
number who subsequently move on to positive 
outcomes. 

Jackie Baillie: Supervision orders are, in effect, 
for fine defaulters, and community service orders 
are at the other end of the spectrum. Is there a 
place for community reparation orders? 

Bernadette Monaghan: To be honest, I am not 
sure. One of my major concerns is that the 
distinction between supervised attendance, 
community reparation and community service 
becomes blurred in practice. People are moving 
further along the tariff and further into the system 
for what could have been relatively minor 
behaviour. We have to be clear about the criteria 
and we have to ask where community reparation 
sits and whether it is used only for people who fit 
those criteria and not for people for whom 
supervised attendance might be more appropriate. 

Jackie Baillie: A number of people have 
suggested that the community reparation orders 
that will be available for 12 to 21-year-olds should 
be put in place for eight-year-olds and that there 
should be no upper age limit. What is your view? 

Bernadette Monaghan: I am not sure about the 
use of community reparation orders for under-16s. 
The hearings system already has many powers 
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and I would like more emphasis to be put on the 
education and needs of under-16s, rather than on 
purely punitive responses. 

I am also not sure about the upper age limit. The 
average age of the people we work with on 
supervised attendance orders is around 26, but we 
have worked with 16-year-olds and 57-year-olds. 
Age has nothing to do with the benefit to the 
person of being on the order or with the work that 
can be done to help to turn their life around. 

Jackie Baillie: Should community reparation 
orders be a matter for the courts or the children’s 
hearings system? 

Bernadette Monaghan: I would say that they 
should be a matter for the courts. I would caution 
against bringing measures that are geared 
towards adults—by which I mean over-16s—into 
the children’s hearings system. Most young people 
do not come to the attention of the formal systems; 
the ones who do represent just 1.5 per cent of 
young people. They tend to offend once and then 
not come back into the system again. Only a very 
small proportion of children go on to offend in any 
sort of persistent way and they have a whole raft 
of issues and needs that set them apart from 
young people who engage in minor offending and 
minor behaviours. 

The children’s hearings system is very good at 
taking an holistic approach. Such an approach is 
just as relevant to over-16s, but I would not want 
the children’s hearings system to become more of 
a punitive forum. We have to acknowledge that the 
children who come into the system on care and 
protection grounds are likely to be the same 
people who come back when they are older 
because of offending. 

Jackie Baillie: In your submission, you say that 
you would be happy to engage formally with the 
Executive on the nature of reparation work. Has 
the Executive been in touch? 

Bernadette Monaghan: No—but that is not to 
say that it will not be in touch. People respond to 
supervised attendance because it is constructive; 
they can work on their issues and needs and can 
get something from the order. Because of our 
experience of that, I feel that we could have 
something to offer in shaping the form that 
community reparation orders might take. 

Jackie Baillie: The emphasis of the Executive’s 
reparation orders is on the work and restorative 
justice element rather than on education and 
training. Has the Executive got the balance right? 
Further, should compulsion be of concern? 

Bernadette Monaghan: I believe that people 
are more willing to engage in anything if they can 
do it voluntarily first. Compulsion can be 
counterproductive. I want more emphasis on 

considering needs and issues, and on education 
and training. Rather than address offending 
behaviour by doing offending-behaviour work, our 
role is to add value to continuing work by 
considering a young person’s wider needs and 
issues so that they can sustain any positive 
benefits that they may get from offending-
behaviour work. 

Unless we have those two components in any 
intervention, there are only limited chances of 
someone sustaining in the longer term what they 
may have learned, or sustaining the benefits of 
something, or learning something from a punitive 
response. I want to bring in my colleague Patricia 
Bowerbank at this point, because she has nine 
years’ experience as a youth worker and is 
probably better qualified than I am to comment on 
how young people might respond, and on whether 
a purely punitive community reparation order 
would be as effective as people hope. 

Patricia Bowerbank (Apex Scotland): I find 
that strong persuasion and encouragement pays 
off with young people far better than telling them 
what to do. If an idea is planted in a young 
person’s mind, they take it forward as their own. 
We get far more positive results that way and 
there is more likelihood of our sustaining 
something. 

Jackie Baillie: Does that kind of positive 
enforcement have 100 per cent success for the 
minority of young people who are responsible for 
persistent antisocial behaviour? 

Patricia Bowerbank: In my experience, it does. 
Strong support and encouragement leads people 
through the process successfully. 

Mike Pringle: I want to pick up on Jackie 
Baillie’s point about the minority. Somebody told 
me that in Lothian, for example, there are fewer 
than 30 persistent young offenders. Do you 
believe that the approach that you just outlined 
would address that small minority? Do you not feel 
that you must take a stronger line? 

Patricia Bowerbank: If we took a stronger line, 
we could, for example, introduce supervision to 
ensure that there was continuing support. The key 
is consistency and, in my opinion, strong 
relationships built on equality and respect. I do not 
have contact with the 30 people to whom Mike 
Pringle referred—well, perhaps I do. However, I 
would be inclined to try the way that I outlined 
before I dismissed it. 

Mike Pringle: One of the bill’s major proposals 
is to extend ASBOs to under-16s. The bill 
suggests 12 as the lower age limit. Do you have a 
view on that? Some people have suggested that, 
as the age of criminal responsibility is eight, the 
lower age limit for ASBOs should be eight. I 
believe that the Communities Committee first 
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suggested that. Should we extend ASBOs to 
under-16s? Was the proposed lower age limit of 
12 just plucked out of the air? 

Bernadette Monaghan: I do not believe that we 
should extend ASBOs to under-16s because the 
children’s hearings system adopts an holistic 
approach for under-16s. It would not be productive 
to go down the road of having ASBOs for under-
16s because the hearings system already has 
powers to impose many conditions on supervision 
requirements while, it is hoped, ensuring that a 
young person’s needs are addressed. 

One of the problems at the moment is that much 
of the spend on criminal justice and youth justice 
is on processing young people. If one introduces a 
raft of new measures, including antisocial 
behaviour orders, there will be process costs. The 
spend—and the emphasis—needs to shift towards 
the fact that it does not matter what decision one 
makes in a hearing; the important measure, which 
must be strengthened, is the quality of the 
intervention that a young person and their family 
receive thereafter. We already have provision in 
the existing system for supervision requirements 
to address many of the issues that we hope to 
address. We do not, however, currently have the 
range of services in the community to build on 
that. 

11:15 
The Convener: Is that a matter of resource? 

Bernadette Monaghan: It is not only a matter of 
resource. We cannot sit here and say, “Let’s have 
more money so we can do more of the same.” We 
have to be more imaginative in what we are doing. 
There needs to be more clarity about the role of 
youth justice teams, for example. Is it simply to co-
ordinate better the use of resources for a more 
persistent, hardcore group of offenders? Or is it to 
take a much wider, more holistic approach to the 
needs of young people in a particular community? 
The Executive is to be commended for the steps 
that it has taken to address all levels of offending 
by young people—some £33 million will be spent 
on youth justice by next year. It is not a case of 
saying, “Let’s have more resources”. It is a case of 
saying, “What are we missing at the moment? Are 
there ways in which agencies could work together 
more imaginatively?” 

The Convener: Do you refer to things such as 
community mediation, as the earlier witnesses 
mentioned? 

Bernadette Monaghan: All those things have 
their place and they are important. Youth justice 
teams have a crucial role in case managing a 
young person because somebody has to ensure 
that a young person is plugged into the right 
service at the right time. It is not enough to have 

lots of resources in the community; we must 
ensure that young people can access them. For 
example, are they available at weekends? Patricia 
Bowerbank’s work is largely at weekends and on 
Friday nights, when it is needed, and not Monday 
to Friday. 

We have to consider case management and 
access to those services, co-ordination and 
ensuring that it happens at a community level. 
That is far more important than having a raft of 
new measures that require resources to 
implement and process. Those demands are 
bound to take resources away from services that 
are needed on the ground.  

Patrick Harvie (Glasgow) (Green): I point out 
that, although the suggestion about antisocial 
behaviour orders for 8-year-olds might have been 
made at the Communities Committee, it is not a 
suggestion that the committee has decided to 
endorse at this stage. 

Mike Pringle: I understand that. 

The Convener: It was a statement made by a 
witness. 

Mike Pringle: I think I know the answer to my 
question, but let us clear it up anyway. If the bill is 
passed and we extend ASBOs to under-16s, 
should such cases be dealt with by a court 
disposal or should they come under the children’s 
hearings system? 

Bernadette Monaghan: It would not be my 
preferred option to reduce the age at which 
ASBOs can be served, but having said that, I 
would not want such cases to be the subject of a 
court disposal. We must remember that overall 
levels of offending by young people have been 
static since about 1991. It is only since about 1999 
that it has become a political issue with a lot of 
media attention. The issue has become focused in 
people’s minds.  

Although we have the children’s hearings 
system, it does not mean that our young people 
are any more likely to offend than young people in 
other jurisdictions where such a system does not 
exist. We have heard about the situation in 
England this morning and what tends to happen 
there is that young people are pulled into a formal 
system to address minor behaviours and then they 
work their way through that system once they are 
in it. I would not like to see that happening in 
Scotland.  

I have a problem with the age of 16 because, up 
to that age, young people get help and support 
through the hearings system, however limited. At 
the age of 16, however, if they have not turned 
their lives around, they become the responsibility 
of a new court system. 
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Mike Pringle: We have already heard evidence 
on that. Some people would say that the age 
should be 18 and not 16. That is perhaps what you 
are indicating.  

Bernadette Monaghan: Yes. 

The Convener: Turning to slightly more 
technical matters, I notice that, in your response to 
the consultation, you were slightly concerned 
about the broad definition of antisocial behaviour. 
Does the bill adequately define the phrase? 

Bernadette Monaghan: The definition is wide. 
My general comment would be that the bill is trying 
to address a whole raft of behaviour, ranging from 
what would appear to be very minor behaviour to 
more serious behaviour. Having said that, I do not 
live in a community that is plagued by such 
behaviour. We have to acknowledge that there are 
communities out there that feel under stress, and 
that that we need to do something about that.  

The definition is too wide as far as I am 
concerned, and it is quite subjective. It depends on 
what other people view as antisocial behaviour. 
What is normal behaviour among young people? 
They tend to hang about in groups. They reach an 
age when they do not want to be organised in 
youth clubs and so on, so they will want to hang 
about the streets. To what extent is that normal 
behaviour and to what extent does it become 
antisocial? That is an issue as far as the bill is 
concerned.  

The Convener: I will move on to the power to 
disperse groups, which I noted from your response 
you were concerned about. Is it your specific 
concern that, because of what you have just 
explained about the definition of antisocial 
behaviour apparently being principally subjective, 
young people might be stigmatised if the power is 
deployed. Is that your principal anxiety? 

Bernadette Monaghan: Yes, it is. I ask Patricia 
Bowerbank to comment further on that, because I 
know that there have been incidents of that in the 
youth club where she works. 

Patricia Bowerbank: That is true. I can give 
you some examples of meetings that I have 
attended with young people and of young people 
being represented by police at community 
meetings. Police have commented on the fact that 
a majority of complaints and calls that they get 
from members of the community in question are 
about people playing football in the park. That 
takes up a lot of police time, and the young people 
feel that they have nowhere to go. If they cannot 
play in the park, where can they go? 

I had a recent experience standing outside a 
youth club with a group of young people waiting to 
go into the club. Two very upper-middle-class, 
middle-age ladies ran towards them, screaming 

and shouting and calling them all sorts of names, 
because they felt that the young people were 
being intimidating by standing at the doorway that 
they were waiting to go through. Those young 
people feel isolated and feel that the relationships 
between them and adults have completely broken 
down. They really have no one else to turn to. 

The Convener: Given your experience, it might 
be helpful to ask you about your assessment of 
what the proposed measures will do for 
relationships between the police and young 
people. The deployment of the facility to disperse 
people will rest with senior police officers. 

Patricia Bowerbank: It will probably depend on 
the area in question and on the existing 
relationships between the police and young people 
there. In the area where I currently work, police 
come to the youth club every fortnight. Their visits 
are informal, and they talk about their jobs. The 
young people ask questions about what would 
happen if they got caught doing something or what 
happened to a certain person when they were 
caught doing something. They are learning about 
the criminal justice system and about the 
consequences of their possible actions. 

If any issues have arisen between the police and 
one of the young people between the fortnightly 
visits, that is never mentioned when the police are 
at the youth club. As I said earlier, the 
relationships are strong and are based on equality 
and respect. If those relationships currently exist, I 
do not think that the bill will make much difference 
to them. However, the bill could compound bad 
relationships or a lack of relations between police 
and young people in other areas.  

The Convener: Do you think that it would be 
preferable to delete the power? 

Patricia Bowerbank: Yes. 

Mike Pringle: I am interested in what you say 
about that. We heard in previous evidence that: 

“Almost all of the young people who call to talk about the 
police give similar stories about being treated with utter 
disrespect and about facing aggression.”—[Official Report, 
Justice 2 Committee, 16 December 2003; c 320.]  

You would say that that does not apply in your 
area.  

Patricia Bowerbank: That does not apply in my 
area, in my experience. When informally chatting 
to youth workers, young people tell us good points 
about the police in a personal way, mentioning 
them by name. They might, for example, say that 
a policeman is “a good lad” and give reasons for 
that. 

Maureen Macmillan: I have a question. 

The Convener: I was going to invite you to ask 
about parenting orders, but you are welcome to 

 

922



381  6 JANUARY 2004  382 

precede those questions with a question on the 
dispersal of groups. 

Maureen Macmillan: In your youth work, have 
you come across cases in which young people 
have been intimidated by other groups of young 
people? 

Patricia Bowerbank: Yes. 

Maureen Macmillan: How do you resolve that? 
I thought that the powers to disperse groups might 
help to deal with a situation in which a group of 
young people was intimidating other young 
people. 

Patricia Bowerbank: That is a huge issue in the 
area in which I work. There is a long road that runs 
through three villages and there is always some 
sort of problem. To overcome that, we opened an 
under-18s night club in the central village and 
invited everyone. That meant that, if issues had 
arisen, the youth workers, who had a relationship 
with all the young people, would speak to the 
young people who might have felt intimidated by 
another group and, as a result, would obtain their 
trust second-hand. The fact that those young 
people would then come into the group and start 
talking helped to resolve such problems. 

People come to our youth club to cause trouble 
from villages within a radius of 12 or 13 miles. As 
youth workers, we make contact with and talk to 
them and our young people stand around with 
them and end up talking to them. Relationships 
are built that way. It is not all blue sky—there have 
been skirmishes, but we have managed to work 
through such situations. 

The Convener: You are saying that the sort of 
situation that Maureen Macmillan outlined can be 
resolved at the moment. 

Patricia Bowerbank: Yes. 

Maureen Macmillan: I notice that, in your 
submission, you suggest that parenting orders 
might be counterproductive in that they could 
result in the  
“family unit being split up” 

or could mean that single working parents would 
have to give up work to supervise their child. You 
seem to imply that parenting orders would put an 
unnecessary strain on families, rather than benefit 
the children concerned. Are you totally opposed to 
parenting orders or do you think that there is a 
place for them in a very small minority of cases? 

Bernadette Monaghan: We have to make it 
easy for parents to admit that they need help and 
support and to come forward to receive it. I was a 
children’s panel member for nine years and, in 
many cases, it was the parents who needed help, 
because they were simply replicating their 
experience. My worry is that parenting orders 

would stigmatise people further and make them 
feel that they were bad parents and failures, which 
is counterproductive. I am not convinced that the 
order is necessary, although I accept that 
obtaining such an order would be the last step in a 
long process—a process that would involve costs. 
I would ask whether we have the services in the 
community to offer support to parents—rather than 
just the children. 

When I sat on children’s panels, it was always 
frustrating that we were providing services that 
were geared towards children, even though we 
recognised that parents needed support as well. 
Sometimes they were able to get it through 
children’s centres and support groups. If we 
formalise the process and introduce parenting 
orders, that could be highly counterproductive. I do 
not have a clear picture of how they would work. 
The issues that we flagged up jumped out at us as 
being potential problems if we were to go down 
the road of adopting parenting orders. 

My main concern is to avoid stigmatising 
families who are already under stress and who 
need help and support and need to know how to 
get it. Sometimes it was frustrating to have 
children on supervision, when we knew the 
difficulties that parents had in accessing support. 
We need to have resources in communities, such 
as groups and classes, to enable people to admit 
that they need help and to take the necessary 
steps. As I said, parents are often replicating a 
pattern that has been going on for years. They 
cannot meet their children’s needs because they 
have so many needs of their own. It is a question 
of how to frame the measure and, in my view, 
parenting orders come across as quite punitive. 
We want to try to give parents the support and 
help that they need so that they are better able to 
be aware of their needs and to respond to the 
needs of their children. 

Maureen Macmillan: You seem to think that 
there should be more investment in parenting 
classes. I am not sure to what extent such classes 
happen at the moment. How do you get parents to 
engage voluntarily? I presume that the orders 
would be made only if you could not get parents to 
engage voluntarily.  

11:30 
Bernadette Monaghan: We get parents to 

engage through things such as children’s centres. 
Many years ago, I worked in a large area in 
Edinburgh where there were children’s centres. I 
do not know whether they are still there or what 
has happened to them, but that seemed to be a 
good model. Ostensibly, we were looking at the 
child’s behaviour, but at the same time parents 
were invited in. Parents could meet other parents, 
share experiences and give one another support, 
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which made them realise that they were not alone 
and were not the only ones with such problems.  

We need to try those sorts of measures before 
we go down the road of introducing another order. 
Orders might not be used very much and they 
might be the last resort, but I do not think that it 
would be productive to try to impose an order on 
parents and to say, “You have failed.” That will 
only make matters worse and there is a danger 
that it could have an impact on the children. We 
should try the support route and voluntary 
measures before going down that route.  

Maureen Macmillan: I think that everybody 
would agree with that. You mentioned your 
experience of the children’s hearings system and 
said that there was no way of addressing the 
problem of parenting. Do you think that a new 
court order is the best way of tackling that problem 
or would you like the children’s hearings to be able 
to impose parenting orders?  

The Convener: I think that our witnesses gave 
their view on that in an answer to Jackie Baillie 
earlier.  

Jackie Baillie: No, that was about community 
reparation orders.  

The Convener: Right. I am sorry. 

Maureen Macmillan: What about parenting 
orders? 

Bernadette Monaghan: I would not call the 
order a parenting order. We should consider the 
remit of the children’s hearings system and its 
decision-making powers, which are designed to 
work in the best interests of the child. We 
recognise that a child grows up in the context of a 
parent or two parents and a community.  

The hearings system probably already has 
powers to address such needs. What I am not so 
sure about is whether the services are out there. 
To be honest, it does not matter what decision the 
hearing makes; what is important is what happens 
thereafter. The same applies with a court. For me, 
the most important part is the quality of the 
intervention that comes next. For many of us who 
have been involved in the hearings system or who 
work in the field, the frustration is that, although 
we know what service a child or a family needs, 
that service is not always available. That, rather 
than the order or the decision, is the crucial issue.  

The Convener: I know that Karen Whitefield 
wants to ask about restriction of liberty orders, but 
I would like to clarify something. I am interested in 
the evidence that you are giving. Do you 
sympathise with SACRO’s view that there is a 
blurring of criminal law and social measures in the 
bill and that that could be counterproductive? 

Bernadette Monaghan: Yes, we share that 
view. We and NCH are members of the Scottish 
Consortium on Crime and Criminal Justice; 
through the consortium, we have submitted written 
evidence. The difficulty is that the bill is trying to 
deal with a whole range of measures, some of 
which fit neatly into a community safety framework 
and some of which do not. Youth justice and 
offending by young people should perhaps fit into 
the community safety framework, but that goes 
back to the issue of clarity about the role of the 
youth justice teams. 

I believe that the whole social education 
approach—the original approach of the hearings 
system—is crucial. We must recognise that even 
the young people who go on to offend most 
persistently have a whole raft of problems and 
experiences that I, as an adult, would find 
extremely difficult to deal with. We therefore agree 
with SACRO’s view. 

The Convener: What would your advice be, 
then? Would you recommend that the bill should 
be piloted? 

Bernadette Monaghan: My fundamental point 
is that we need to strengthen what we already 
have on the ground. We must look again at the 
hearings system and consider rebranding it. That 
is happening through the children’s hearings 
forum, an expert reference group that was set up 
specifically to redesign the hearings system. The 
group is considering whether the hearings system 
should prioritise and target particular groups of 
young people and children and families. It is 
considering what the hearings system should 
concentrate on and what it needs in order to do its 
work properly. The group is doing a rebranding 
and remarketing exercise on the hearings system. 

Good systems are already in place—for 
example, youth justice teams and the investment 
of resources in addressing young people’s 
offending behaviour. We must consider not only 
the areas where the system is working well, but 
the areas where it is not working. We must 
ascertain how the system can be made to work 
better. As my colleague from SACRO said, the 
developments that we are discussing are relatively 
new and have not had much time to demonstrate 
results. 

There is a perception that we can put people 
through programmes and interventions and that 
they will somehow be cured at the end of that. 
However, many young people’s problems are so 
entrenched that we will never achieve that. We 
must be clear about what we are trying to achieve. 
There will never be a one-off, immediate 
transformation. We seek a change in parents’ or 
children’s lifestyles over time.  
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My view is that we should consider what we 
already have on the ground and strengthen 
existing frameworks. We should consider what 
services and resources are out there and what 
gaps must be plugged before we go down the line 
of having more orders and legislation. More 
money would have to be spent on implementing 
and processing those orders and more police time 
would be taken up with the dispersing of groups. 
As Patricia Bowerbank demonstrated, there are 
already informal ways at community level of 
building up relationships and resolving issues. We 
must strengthen such ways. 

Karen Whitefield: Before I ask about restriction 
of liberty orders, I beg the convener’s indulgence, 
as I want to ask Patricia Bowerbank a quick 
question about the dispersal of groups. She said 
succinctly that that proposal should not be in the 
bill. Without that measure, however, how would 
she deal with the situation that happens nightly in 
my constituency? Every night, between 40 and 50 
young people congregate in a village in my 
constituency. Two hundred yards up the road 
there is a youth centre with a drop-in service that 
is run by young people for young people. That is a 
good community project that provides a valuable 
service. Furthermore, many young people from the 
community and neighbouring villages qualify for 
free access to the local sports centre. A good, 
healthy-living centre operates in the community. 

Despite the fact that young people have those 
opportunities, every night a group insists on 
congregating in one village, causing concern not 
only to the local residents but to many of the 
young people who want to access the youth 
project that is 200yd up the road. The police tell 
me that there is nothing that they can do. 
However, the bill would allow them to disperse 
such a group and to prevent it from going back to 
where it was. How would we deal with that 
problem without the proposed powers? 

Patricia Bowerbank: The situation that you 
described sounds to me like an excellent 
opportunity to do some really good youth work. If 
50 young people are congregating in the same 
place, I would send in youth workers to talk to 
them to work out what else they want to do. 

Karen Whitefield: North Lanarkshire Council 
has done that. Young people are running a youth 
project 200yd up the road. The situation is not for 
a minute about an older generation suggesting 
that it has all the solutions for what young people 
want. It is about a community project that is run by 
young people for young people. However, young 
people in the community are prevented from 
accessing the service by other young people from 
the community and neighbouring communities 
who choose to congregate and intimidate. 
Someone has to take responsibility for those 

actions. The local authority has introduced youth 
workers, a service is being delivered and there are 
all sorts of alternatives to such behaviour. 
However, I am not convinced that we have 
sufficient powers to address the problem. 

Patricia Bowerbank: I understand that that is 
an intimidating situation for young people who 
want to use the facility. However, as an adult, I 
choose not to go to some places because I prefer 
others or because I have different relationships 
with different groups of people. Still, you are right 
to say that something has to be done. If 
intimidation is going on and is putting people off, I 
would send in youth workers to work with the 
people and help them to set up a place that is 
appropriate to them and to question why they are 
doing what they are doing, what they are getting 
from it, what their long-term goals are and what 
the purpose of it is. I cannot comment further, as I 
would have to do the work first. I cannot see the 
benefit of police dispersal. Where would the young 
people go? They would just go somewhere else 
and carry out the same sort of aggravation. 

Karen Whitefield: I accept that they may well 
go somewhere else, but perhaps they would not 
be able to congregate in the one community. They 
would be dispersed back into their own 
communities and, we hope, take up some of the 
opportunities and activities that are on offer there. 
We should engage with those young people, but I 
am not convinced that, if we do not have the 
proposed powers, we will be able to deal with the 
problem. 

Jackie Baillie: I would love to live in the village 
that you work in, Patricia. Because I am older than 
you—unfortunately—I probably have considerably 
more experience of working in communities and I 
recognise that all individuals are just that: they are 
individual and different, irrespective of whether 
they are young, middle aged or old. They require 
different responses because of their different 
circumstances. Some responses will work, some 
will not work; it is not true to say that everything 
works. Your solution to Karen Whitefield’s problem 
is what North Lanarkshire Council has tried and 
failed to deliver. Therefore, do you not think that 
there should be more in the toolbox for people to 
use, recognising that different people in different 
locations will be in different circumstances? 

Patricia Bowerbank: I recognise that. However, 
I do not know what the young people would learn 
from police dispersal. 

Jackie Baillie: We are driving at the need for a 
variety of responses. 

Karen Whitefield: Perhaps we can move on to 
restriction of liberty orders. The bill proposes that 
young people under 16 will, in some 
circumstances, be tagged. Do you believe that the 
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use of restriction of liberty orders will be helpful or 
useful in addressing the offending behaviour of 
under-16s? 

Bernadette Monaghan: I do not think that 
restriction of liberty orders, whether for under-16s 
or over-16s, are useful by themselves. All that they 
do is contain somebody; they do not address why 
that person is doing what they are doing and they 
do not help them to move on from that. I would not 
be in favour of their use for under-16s because 
they may become a kind of status symbol. For 
young people, negative attention is sometimes 
better than no attention. I would worry about that. 

The use of restriction of liberty orders as an 
alternative to secure accommodation contains 
young people in the situation that may be a 
contributory factor to why they would otherwise 
end up in secure accommodation. We must 
remember that most young people end up in 
secure accommodation for a range of reasons, not 
necessarily just for offending. Offending is not the 
first and foremost reason why they are there. I 
would, therefore, be cautious about that proposal. 

Karen Whitefield: I accept that if restriction of 
liberty orders are used in isolation—if somebody 
has committed an offence and the solution is to 
tag them—that will not address the problem at all. 
However, if the use of restriction of liberty orders 
involves engaging with the young person and the 
reasons for their offending behaviour, as well as 
addressing the causes of their offending behaviour 
and trying to help them to change their behaviour, 
that might be preferable. Allowing that to happen 
in the community instead of in secure 
accommodation might also be preferable. 

11:45 
Bernadette Monaghan: It might be preferable. 

Secure accommodation is sometimes needed for 
a small number of young people for a short period 
of time, largely when those young people are a 
danger to themselves. In such cases, it is crucial 
that we get them in one place long enough so that 
they can begin to address certain issues. Although 
that could be done though a restriction of liberty 
order, one would have to be very clear that a 
young person would be in a certain place for a 
certain period of time in order to begin to carry out 
the work that was needed. 

I do not see the value in using restriction of 
liberty orders on their own, because one would 
simply contain those young people without 
addressing any of the reasons why they ended up 
in such a situation. Very often the young people 
who end up in secure accommodation have 
extremely chaotic lifestyles and, as I have said, 
are more of a danger to themselves than to the 
community. Part of the purpose of such an 

approach is to put them into some reasonably 
stable situation where we can get them down off 
the walls and try to carry out the work with them. If 
you are saying that we could do that in the 
community as part of a package of measures, I 
would cautiously support you. 

The Convener: Have the witnesses any final 
points that they would like to make? 

Bernadette Monaghan: I should mention that 
we will leave some information packs about Apex 
Scotland, which will give members an idea of the 
whole range of activities in which we are involved. 
If you want to visit any of our services, you are 
more than welcome to do so. 

The Convener: Thank you for that information, 
which I am sure committee members will 
welcome. We have also noted your invitation. 

I thank both witnesses for attending this 
morning’s meeting. We have found the session 
genuinely interesting. 

I now welcome to the meeting Helen Hunter, the 
west region assistant director of Children 1st, and 
Maggie Mellon, the head of public policy for NCH 
Scotland. I hope that you have been able to listen 
to some of the evidence this morning, which I think 
you will agree has been instructive. I know that 
committee members want to investigate a number 
of issues with you. 

Karen Whitefield: The committee would be 
interested to find out whether the witnesses 
believe that the bill has enough of a youth focus or 
whether its proposals fail to recognise young 
people’s needs. 

Helen Hunter (Children 1 ): st That is a very 
general and difficult question. As a lot of existing 
legislation already has a youth focus, my gut 
response is that the bill’s balance is probably right. 
That said, I disagree with some of the proposals, 
because I think that the children’s hearings system 
and the legislation associated with it are already 
adequate. Indeed, some parenting programmes 
could be introduced without resorting to the 
criminal justice system. 

Maggie Mellon (NCH Scotland): We feel that 
the bill has a youth focus. However, we also feel 
that the proposed measures are inappropriate for 
children and young people and do not chime with 
existing domestic or international legislation. 

Karen Whitefield: You have concerns about 
specific proposals, but there is general recognition 
of the need to respond to some of the antisocial 
behaviour issues that communities face, 
particularly in relation to young people. All MSPs 
realise that not all antisocial Scots are young 
people. Existing legislation allows us to respond to 
and deal with the antisocial behaviour of adults, 
but we do not appear to have the right legislative 
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powers to address concerns about the antisocial 
behaviour of young people. That is what my local 
authority and the local police tell me. 

Maggie Mellon: I do not think that we do not 
have the right legislative framework. Apex 
Scotland and SACRO made the point well: we 
have the right legislative framework, but we do not 
have sufficient resources to back up interventions 
under the legislation and we have problems with 
the courts in processing cases.  

The main point is that the existing legislation is 
okay. As SACRO said, not one example has been 
given in relation to the proposals of any behaviour 
of any child or adult that is not already criminal 
behaviour. We have a jewel of a system in the 
children’s hearings system, to which children and 
young people can be referred for behaviour that is 
non-criminal but that is beyond parental control or 
gives rise to concern that the child or young 
person might need compulsory measures of care. 
We already have a flexible system that allows 
adults with care and concern to take action in 
relation to the non-criminal behaviour of children 
and young people. The bill is a completely new 
layer, which would involve children appearing in 
adult courts in a way that Scotland decided was 
counterproductive and ineffective 30-odd years 
ago. 

Karen Whitefield: If we do not need the 
legislative proposals, why do the views of 
communities throughout Scotland appear to chime 
with the Executive’s view? Why is it that every 
month at my surgeries my constituents tell me that 
they want antisocial behaviour addressed? I raised 
with the witnesses from Apex Scotland the issue 
about groups congregating. It appears to me that 
we do not have a solution to that problem. How 
would you address it? 

The Convener: It is fair to say that there are two 
good questions there. The first is about why Karen 
Whitefield is dealing with problem after problem at 
her surgeries and whether we need new 
legislation. Her second point is about the 
congregation of a large group of people in her 
constituency, about which the police appear 
powerless. Your views on those two issues would 
be helpful. 

Helen Hunter: It is difficult to answer points 
about the specifics of a problem in a community. 
At our annual general meeting, a speaker from 
Portsmouth proposed a strategic approach to 
communities in which the communities would 
identify the leaders of groups who caused trouble 
and so withdraw the power that those leaders had 
within the groups. We will pass you the transcript 
of her presentation. 

In the main, our work in Children 1st is 
preventive and supportive. We work from a 

welfare base. It is helpful to view the delivery of 
services at three different levels. The first is a 
universal level, the second is a targeted level and 
the third is a much more intensive level. In that 
way we maximise the provision of the most 
expensive resources to the neediest groups of 
children. 

Maggie Mellon: We share the concern about 
constituencies and their problems. Both of our 
organisations work with children and young people 
and we have experienced 20 years of growing 
frustration about the lack of services and 
resources. 

We have moved from a situation in the early 
1970s in which one in 10 young people lived in 
poverty to a situation in which one in three young 
people now lives in poverty. There is certainly a 
need for services and for massive public action in 
relation to children and young people in 
communities that suffer serious disorder. 
However, it is a mistake to say that the problem is 
to do with legislation: the problem lies with 
services and resources and, perhaps, with our 
attitudes to children and young people and their 
rights. 

On congregation, other people have given 
answers that are better than, or as good as, mine. 
One issue is that the problem might be moved 
along and displaced from one place to another. 
We must address directly the young people who 
cause the problem, unless there is criminal 
behaviour, in which case they should be charged. 
If they are throwing implements, fouling the road, 
or if they are insulting, frightening and threatening 
other people, they should be charged and told that 
their behaviour is not acceptable. Such behaviour 
is already criminal. However, when young people’s 
behaviour creates a general air of menace and 
threat, we should go out and do some work with 
them. It is counterproductive simply to move the 
problem around. 

I work with a lot of teenagers in my work, in the 
community and in my family, and the suggestion 
that two or more young people might, in 
themselves, be threatening is bad for young 
people. We have begun to create a straw man that 
people react to—in terms of young people’s 
attitudes towards adults—which is 
counterproductive. One hopes that one could 
intervene in a friendly and helpful way if a group of 
young people is doing something dangerous. We 
should not create a confrontational situation in 
which adults say that two or more young people 
have no right to stand in a shop doorway, outside 
a chip shop or wherever. 

The Convener: I have questioned previous 
witnesses on the definition of antisocial behaviour. 
The bill hangs upon that definition being 
understood by the individuals who will seek to 

 

927



391  6 JANUARY 2004  392 

enforce the law. Are you concerned about the 
breadth of the definition? Antisocial behaviour is 
not specifically defined anywhere. 

Maggie Mellon: Absolutely. We said we were 
concerned in our response to the consultation and 
we made a point about criminal sanctions and 
other strong action in relation to behaviour that will 
be tested so subjectively. Because there is no 
definition of a reasonable person in the bill, 
behaviour that would make a reasonable person 
alarmed or distressed will be interpreted in a wide 
range of ways, so there will be different outcomes 
and different justice for different people. 

Jackie Baillie: I will make a brief point, which 
follows on from Karen Whitefield’s comments. I 
recently had the privilege of visiting an NCH 
project in Alexandria where I met several positive 
young people. Their view, and their experience, 
was that they were victims of antisocial behaviour. 
They thought that a minority in the community 
were impacting on the rest, and they endorsed the 
measures that are proposed in the bill. On the 
basis of their endorsement, is your objection that 
part of this is a matter for the adult courts? Would 
your objections be addressed if the measures that 
are suggested were disposals for the children’s 
hearings system or the youth courts, as long as 
they were kept out of the adult courts? 

Maggie Mellon: We do not have an issue with 
people saying that there is a problem. It cannot be 
denied that there is a problem; young people 
would be the first to say that because many of 
them are scared to go out because of other young 
people, particularly in poorer areas. There might 
be a lot of misconceptions in that fear, and there 
are issues around gangs and around the reasons 
why young people carry knives. 

We are not saying that there is not a problem. 
The question is, however, what are the right 
solutions? I do not think that the dispersal of 
groups and large numbers of young people who 
have gathered together is an issue for children’s 
hearings and we are not saying that the matter 
should be dealt with by children’s hearings. 
Equally, the issue is not for the adult courts. The 
police have said that they do not really want to 
have to act just because one neighbour says 
something, and they do not want to be stuck 
between adults and young people. Therefore, we 
favour solving such problems through community 
mediation. Groups should be brought together to 
discuss their different needs and problems and 
how they can respect one another. 

12:00 
Jackie Baillie: I want to push my question 

because I have not received an answer to it. I 
received an answer about the dispersal of groups, 
but I am kind of saying— 

The Convener: Do not “kind of” say 
something—just say it. 

Jackie Baillie: Okay. Is the problem with adult 
courts? If the majority of the measures became 
children’s hearings system disposals, would your 
opposition disperse? 

Maggie Mellon: We would propose that children 
or young people whose behaviour gives rise to the 
assessment, feeling or concern that compulsory 
intervention measures are needed should be dealt 
with in the children’s hearings system. Much 
behaviour that is discussed in the antisocial 
behaviour strategy falls into that category. 
However, we do not think that some measures 
that have been proposed, such as eviction orders 
on whole families if an antisocial behaviour order 
has been breached, are appropriate or will be 
productive in solving problems relating to children 
and young people. 

The Convener: I want to be clear about the 
matter. If we were to adopt what Jackie Baillie 
proposed, would the children’s hearings system 
have adequate powers to deal with such 
situations? 

Maggie Mellon: Yes, but the system does not 
have adequate resources. Many cases would not 
even need to go to a hearing if families were 
offered support. 

The Convener: So intervention should come 
early. 

Maggie Mellon: Intervention should happen 
before a hearing: a hearing should happen only 
when a child or young person needs compulsory 
measures of care. However, children’s hearings 
are increasingly being turned to in order to compel 
some agency to provide a solution or a service. 
That must be stopped. Services should be 
available beforehand and compulsion and 
intervention should happen where services are 
not— 

The Convener: So resources are an issue, in 
your judgment. 

Maggie Mellon: Absolutely. 

The Convener: Thank you. 

We have covered some issues, but if Mike 
Pringle wants to ask a question about ASBOs that 
has not been explored, he may do so. 

Mike Pringle: I do not think that we have 
covered antisocial behaviour orders, as such. Like 
us, the witnesses have been here all morning, so 
they will have heard my questions to the other 
witnesses. I want to ask them the same questions. 
Should antisocial behaviour orders be used for 
those who are eight, 12, or 16, or only for over-
16s? 
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Helen Hunter: We would be concerned about 
antisocial behaviour orders being used for eight-
year-olds. It might be helpful if I use a case to 
illustrate what I am saying. 

We have a project that is funded through the 
youth crime prevention fund. A family has been 
referred to that project. I will call the young man 
Frank. Frank is 10 and is the third child in a family 
of six. There are four boys and two girls in the 
family, whose ages range from four to 16. When 
Frank was seven, he was referred to the reporter 
as being outwith parental control. He has a long 
history of behavioural problems and his 
relationship with his mother is strained. All the 
children live with their mother—the father left the 
home last year, but Frank maintains contact with 
him. The family lives in overcrowded and 
impoverished conditions and is one of the few 
families left in an isolated block of flats that is 
about to be demolished. No concerns have been 
identified about the other children in the family. 
Frank has been excluded from school several 
times as a result of his disruptive and aggressive 
behaviour, which includes having wrecked a 
classroom. The children’s hearings system is good 
at dealing with such situations, but it has not to 
date had the resources to deal with that situation. 

Our project has researched what works: what 
works in situations such as the one that I 
described is an intensive programme of support. 
The focus is not solely on Frank; rather, the focus 
is on the parent working with Frank and his school. 
The solution looks at specific techniques to assist 
Frank’s parent in managing his behaviour because 
she has managed her other five children well. An 
antisocial behaviour order or a parenting order 
would further stigmatise that family. 

Extraneous conditions might also result in 
unmanageable behaviour in the child. We do not 
agree with punitive measures such as ASBOs for 
children from the age of eight. 

Mike Pringle: Would the cut-off point be at the 
age of 16 or at 12? At the moment, antisocial 
behaviour orders apply to children of 16 years and 
over, but the bill proposes to extend that to 
children who are aged 12. 

Helen Hunter: We do not think that ASBOs 
should be extended to children below the age of 
16. There must be a holistic and welfare-
supportive approach that considers the meaning of 
a young person’s behaviour. Adolescents rebel 
against and challenge punitive measures. We 
have found that examining the meaning of 
behaviour and adopting specific tailored resources 
is an approach that has been successful. 

Maggie Mellon: The current legislation and the 
hearings system have the powers that the bill 
seeks to give to the courts. A children’s hearing 

can already, after due consideration, impose a 
supervision order with any number of 
requirements on a child under 16 as long as those 
requirements are within legislative limits. A new 
power is not being proposed in the bill: the 
problem is that it is proposed that that will happen 
through a criminal court, which cannot consider 
the wider circumstances of the child, nor can it 
order any other services or health requirements 
that the child or family might need. The point of the 
hearings system was that it was to be a 
multidisciplinary, multi-agency and holistic 
response to children and young people. The 
system already has the power to impose what 
would be an antisocial behaviour order, but it also 
has a battery of other responses. We would be 
moving away from that if the process was taken 
into courts, and we would be creating an 
inadequate response to children’s needs and 
behaviour. 

Mike Pringle: I think that you have answered 
my next question already. Do you not want courts 
to be used at all to impose antisocial behaviour 
orders? Do you want the children’s hearings 
system to be used exclusively? 

Maggie Mellon: Absolutely. That was what the 
children’s hearings system was developed for, 
although we believe that it has the powers but not 
the resources. The process is right, but we have 
not resourced it. It would be a shame to waste 
resources that are desperately needed in 
children’s services on courts and lawyers, which 
are incredibly expensive and not very productive. 

Mike Pringle: It will be interesting to see how 
people feel about that this afternoon because that 
point has been agreed by everybody this morning. 

The Convener: In defence of courts and 
lawyers, I say that they are productive sometimes. 
[Laughter.]  

Maggie Mellon: I referred to them in relation to 
the problems that we are addressing. 

The Convener: Thank you for that explanatory 
qualification. 

Maureen Macmillan: My question is about 
parenting orders. I notice that Children 1st has a 
large number of family support services and 
parent-focused services. I agree thoroughly that 
that is the way to deal with parenting problems. I 
presume that parenting orders are intended to 
catch the people who will not engage with 
organisations such as yours. Do you agree that 
parenting orders should be used as a last stop 
when a parent such as Frank’s mother—if she 
absolutely refused to have anything to do with 
you—could be compelled to engage your 
services? 
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Helen Hunter: Our approach and our view is 
that having to compel a person alienates, and 
creates feelings of resistance in, parents. I have 
been involved in delivery of parenting programmes 
for more than 20 years and am now involved in 
supervision of projects that deliver parenting 
programmes. I know that the programmes are 
successful. 

The Youth Justice Board for England and Wales 
undertook an evaluation of its parenting 
programmes. One of the findings was that a 
punitive approach taints a programme. I hope that 
I am not being repetitive, but I want to say that our 
children’s hearings system can, as a condition of a 
supervision order, ask parents to attend a 
parenting programme. The difficulty is in co-
ordination and resourcing of programmes. 

I repeat my earlier comment that parenting 
programmes have been around for a long time. All 
parents find it difficult to manage their children’s 
behaviour. There is a need for people to have 
access to programmes at a universal level. If we 
take the staged approach, however, one of the 
issues that we face in the programmes that we 
offer is the difficulty in getting fathers to come 
along. If we can get access to the fathers, we can 
usually encourage them to come along by a 
process of persuasion. 

We also need to address the issue of the sins of 
the sons being visited on their mothers. We need 
programmes for people who would not normally 
attend them. That said, there is no need to 
address the problem using punitive means 
because, given the resources, it is possible to 
address it through persuasion. We need to engage 
the parents who object to being sent on such 
programmes. 

Maureen Macmillan: Are you saying that 
although until now some people have refused to 
engage with your courses, you would be able to 
draw everybody into the programmes if more 
resources were available? 

Helen Hunter: We have not had people refuse 
to engage in our parenting programmes; rather, 
the problem is that mainly mothers attend them. 
We have found that we need to address the non-
attendance of fathers differently. For example, we 
might offer them a slightly different programme. 
One of the projects designed a programme that 
focused on sport, through which we managed to 
engage fathers, but we need more resources to 
engage fathers in parenting programmes. 

Maureen Macmillan: If it were the case that you 
had more resources, the orders would not need to 
be used: everyone would engage voluntarily in the 
programmes, which is what people want. 

Helen Hunter: That is what we want. 

The Convener: Does Maggie Mellon have a 
view on the point that was raised by Maureen 
Macmillan? 

Maggie Mellon: Yes. 

We do not talk about people being “referred” to 
the family centres that we run; we talk about 
parents—or anyone—being “introduced” to the 
centres. Research in England and in Scotland has 
borne out that centres that try to target services by 
compelling poor parents to attend are not as 
successful as they would be if they took an open-
door approach. If centres do the latter, they can 
end up working with some of the most difficult and 
needy families without the need for compulsion. 

If it was felt that a parent required compulsion 
and the threat of jail, most social workers would 
have real concerns about that person’s ability to 
parent a child. In our experience, most parents 
want to parent their children well and they 
appreciate support in doing that. If a person does 
not want to parent their child, the child’s safety and 
welfare are paramount. The key principle of our 
legislation is the paramouncy of the child’s 
welfare. If a person was manifestly dangerous, we 
would not make a parenting order in order to 
compel them to stop being dangerous. 

That said, there might be cause for the 
children’s hearings system to have the power to 
impose a condition on parents. That might be a 
reasonable addition to the powers of hearings, 
because conditions can currently be imposed that 
require a child to attend a day centre or perhaps to 
be home by 9 o’clock every evening. However, I 
understand that a hearing cannot legally require a 
parent to take a child to school every morning or to 
remain at home, for example. We would have to 
be careful about how we operated such powers; 
the last thing that we want is for families to be 
propelled through the criminal justice system and 
for parents to end up in jail for something over 
which they do not have much control. However, it 
might be reasonable to give hearings the power to 
impose some conditions about what parents must 
contribute to the process. 

12:15 
Helen Hunter: Can I add something? 

The Convener: Yes, but please be brief, 
because we are trying to get through the 
preliminary stages. 

Helen Hunter: Very briefly, the rationale for 
using the children’s hearings system is that there 
should be a proper assessment of the situation, so 
that resources such as parenting programmes, or 
even education for an individual parent, can be 
utilised if they are recommended. 
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Jackie Baillie: Some of my points have been 
covered but—for the record—am I right that you 
would prefer community reparation orders, if they 
were introduced, to be a matter for the children’s 
hearings system rather than for the courts, and 
that you would prefer them to be used for the over-
16s? 

Helen Hunter: Yes. 

Maggie Mellon: Yes. 

Jackie Baillie: Fine. You will be pleased to hear 
that that leaves me with a small number of 
questions. 

In your original evidence to the Executive, you 
said that there was no need to create a new 
reparation order. Is there a need for community 
reparation orders? 

Helen Hunter: We and our projects work closely 
with community police, who tell us that they have 
developed a slightly different approach and a good 
rapport with communities over the years. I do not 
think that we need community reparation orders; 
the police have existing powers in relation to 
dispersal of groups and reparation. Other 
resources, such as mediation, can offer a different 
way of dealing with the sorts of problems that arise 
in communities. 

Jackie Baillie: I understand that there is 
currently no order that is comparable to the 
proposed community reparation order. At one end 
of the scale there are supervised attendance 
orders for fine defaulters and, at the other end, 
there are community service orders. Is there a 
need for something in the middle? 

Maggie Mellon: We must distinguish between 
different age groups. The imposition of a 
community reparation order might be reasonable 
in the case of an adult offender, but we support 
restorative and reparative approaches to children 
and young people who offend and who have been 
offended against—children should receive 
reparation as well as orders to carry it out—but, 
again, such approaches are matters for the 
children’s hearings system. Indeed, we would 
prefer reparation to take place earlier, without the 
need for a hearing. If a child is able in some way 
to redress a wrong that they have done to 
someone, they should do so as soon as possible. 
Good parents ask their children to address and 
rectify their behaviour and if that kind of reparation 
can happen on a wider scale, it should do so. 

Children’s hearings have powers to compel in 
cases where such reparation has not already 
taken place. However a child cannot be compelled 
to feel remorse; they can only be led. 

The Convener: Will you clarify your response to 
an earlier question? Are you saying that the 
community reparation orders that the bill proposes 

are not appropriate for children and should be the 
province of the courts for adults or young people 
over 16? Are you also saying that where some 
kind of community response is required in relation 
to offenders aged 16 or under, that could be 
provided for under an attendance order or other 
existing powers in the children’s hearings system? 
As far as you are concerned, are community 
reparation orders for the under-16s out of the 
question? 

Maggie Mellon: Yes. 

Helen Hunter: Yes. There are approaches that 
can offer restorative justice— 

The Convener: Under the existing law? 

Helen Hunter: Yes. 

Jackie Baillie: I am clear about your views on 
compulsion, but if you were to design a community 
reparation order work programme, what would be 
the balance of its content?  

Maggie Mellon: I very much agree with 
SACRO’s standpoint, which is that reparative work 
should not be a stigmatising ghetto activity. We 
should encourage all young people to give 
something back to their communities and we 
should facilitate such activity. 

People love to do that. Even the most reprobate 
young people feel good when they have done 
something good, but they rarely get a chance to 
do something good in their lives. We are in favour 
of there being lots of opportunities for young 
people to contribute to their communities in 
whatever way they can. Some young people might 
need to be compelled, pushed, encouraged or 
made to do something, but that should happen as 
part of a broader and more positive programme. If 
doing community work is something that is done 
only when a person has been bad, that will put 
young people off because those who have not 
been in trouble will not want to be seen painting 
walls, building, working with young people with 
disabilities or whatever is envisaged. Community 
work has to be positive work for which young 
people are rewarded. If necessary, those who 
need it should be compelled to take part, but that 
compulsion should be positive. 

Helen Hunter: I agree, with the caveat that 
there should be a more welfare-based approach to 
younger children. After all, the younger a child is, 
the more he or she depends on parents, so the 
approach should be more holistic. It is about being 
creative in using existing resources and it is about 
making additional resources available to 
implement the more intensive work that might be 
needed. 

Karen Whitefield: Are the proposals on 
restriction of liberty orders necessary? 
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Maggie Mellon: No. However, there is a small 
caveat to that answer. A retired, but eminent, 
psychiatrist said that she could see the usefulness 
of voluntary agreements in cases in which young 
people need help in controlling themselves. I can 
see the force of that argument, but such an 
arrangement would have to be voluntary. 

Several difficulties arise in relation to tagging 
under-16s, or even under-18s. One is that they are 
children; we acknowledge that their understanding 
of the world and the ways in which they learn are 
different to those of adults. A 30-year-old man with 
a tag can look towards Saturday, to going to the 
match, to having a pint and to getting home. He 
will appreciate his liberty. Many children tend to be 
impulsive and immature and cannot think beyond 
tomorrow. A 13-year-old boy whose behaviour is 
impulsive will break the rules: he will not be able to 
think ahead, but can only think of the moment. 

We are also talking about a group of young 
people who, at the moment, cause trouble by 
calling out ambulances or fire brigades. They set 
fires so that the fire brigade will come, because 
the only attention that they have ever had has 
been negative and they are past masters at 
getting attention for themselves through negative 
behaviour. A tag would be a tool in their toolbox 
rather than one in ours. You can imagine the 
mayhem that such young people could cause by 
running around watching adults frantically 
searching for them while their pals hide them. 
Tagging would not work for children at all. If any 
child really needs to be tagged, he or she should 
be getting adult care and control. 

If tagging is to be a serious alternative to 
custody, we will be able to put all the money that 
we spend on secure care at the moment into the 
community. However, I understand that there are 
proposals to increase the number of secure 
places. I fear that if we tag children and tell them 
that the penalty for breaking the rules of the tag is 
that they will be put into care, we will create more 
offenders because being taken into care is often 
an occasion for offending. A child should never be 
told that it will be more painful to us to carry out 
the punishment than the punishment will be to 
them. 

Karen Whitefield: I do not believe that the bill 
seeks to use tagging to replace secure 
accommodation. Many children require secure 
accommodation as much for their own safety as 
for that of the community. For those young people, 
tagging is not necessarily the right option and it 
would not be desirable. I do not believe that that is 
what the bill intends. If it was, many members 
would have serious concerns. 

Maggie Mellon: It is sad that we have been 
reduced to trying to control children’s behaviour by 
technical means rather than by what they really 

need, which is concerned adults in their lives. If 
those children do not have such people, it is our 
job to supply them, rather than electronic controls 
that will never take the place of good parenting. 

The Convener: As there are no more questions 
from members, do either of you have any 
concluding remarks? 

Helen Hunter: Parenting is one of the hardest 
jobs that an adult will ever undertake. There are 
few resources for training and little help is 
available to parents. We are all challenged to 
engage parents who are hard to reach, but we are 
certainly against using punitive measures to do so. 

The Convener: Thank you. We have found your 
evidence to be interesting and helpful. 

I suspend the meeting until 2.00 pm. 

12:25 
Meeting suspended. 

13:59 
On resuming— 

The Convener: On behalf of the committee, I 
welcome Dr Lesley McAra and Professor David 
Smith from the centre for law and society at the 
University of Edinburgh. We are grateful to you 
both for joining us this afternoon. I understand that 
you wish to make a PowerPoint presentation of 
about 10 minutes’ duration. Is that correct? 

Professor David Smith (University of 
Edinburgh): Yes. We will keep it to 10 minutes. 
We could perhaps go back to the slides in 
response to your questions if there are some 
matters that we pass over. 

The Convener: The committee would find it 
helpful simply to let you make your presentation 
and then proceed with what I know to be particular 
areas of interest to individual committee members. 
Without further ado, please proceed. 

Mike Pringle: Do you have copies of the 
presentation? 

The Convener: You should have one beside 
you, Mike. 

Dr Lesley McAra (University of Edinburgh): 
You should have one, but we have more copies 
with us. 

Mike Pringle: Sorry—there was not a copy on 
my desk, but I have one now. 

Dr McAra: In our presentation, we will give 
some research-based advice relating to the first of 
the questions that the committee set out in its 
letter, on the need for, and likely effectiveness of, 
the new enforcement powers and sanctions that 
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are created under the bill. We will consider 
research-based advice on the context in which the 
bill will be implemented, in terms of trends in crime 
and the fear of crime. We will then give the 
committee an overview of some of the research 
findings that came from the Edinburgh study of 
youth transitions and crime and the implications of 
those findings for the likely effectiveness of the bill. 
I was not sure whether committee members would 
have a handout of the slides, but I have created 
another handout, on the back of which I have 
given an overview of that study. I have passed that 
to one of the clerks, who will be able to give you a 
photocopy of it later—you do not have it in front of 
you at the moment. The handout describes the 
aims of the programme. 

In essence, the Edinburgh study of youth 
transitions and crime is a longitudinal study of 
pathways into and out of offending for a cohort of 
about 4,300 young people, who started secondary 
school in the City of Edinburgh in 1998. We will 
look first at the findings as they relate to 
delinquency and antisocial behaviour and at what 
those findings suggest about the likely efficacy of 
antisocial behaviour orders. We will also consider 
the findings as they relate to hanging about and 
their implications for police dispersal powers. 
Finally, if we have time, we will consider the 
findings of the study that relate to parenting and 
what they imply with regard to the proposed 
parenting orders. 

We have quite a lot to say, but we will try to go 
as quickly as we can. We will do this as a double 
act. David Smith will begin with the context and 
antisocial behaviour patterns within the cohort. I 
will then consider the contact that the cohort has 
with criminal justice agencies and what that 
implies for antisocial behaviour and dispersal 
orders. Finally, David Smith will consider parenting 
issues. 

Professor Smith: Most of the context is 
supplied in the summary points on the chart, 
“Crimes and offences 1993-2002”. In a way, the 
context for the Executive’s proposals, which is one 
of falling crime in Scotland, is paradoxical. Crime 
is falling in most other western countries as well, 
including the United States. The rate is falling 
according to both the statistics of police-recorded 
crime and the Scottish crime survey. There is, 
however, a small rise in the level of violent crime, 
both absolutely and as a proportion of the total. 
Violent crime accounts for only 3 per cent of the 
total figure for police-recorded crime. 

Fear of crime has been declining over the same 
period. As is summarised on the slide, only 8 per 
cent of Scottish crime survey respondents 
perceived crime to be an extremely serious 
problem in 2000, compared with 44 per cent in 
1996. Similarly, there has been a decline in the 

extent to which people in the Scottish crime survey 
perceive young people hanging about to be a big 
problem. More detailed information from the 
Scottish crime survey on the perception of what 
criminologists call incivilities, such as drunks in the 
streets, groups hanging about, rubbish and litter, 
stray dogs, vandalism and abandoned cars, shows 
that the Scottish public view those things as 
having declined between 1996 and 2000. 

On referrals and convictions of young people, 
offence referrals remained stable over the long 
period between 1998 and 2001, while convictions 
of children aged 16 and 17 declined over that 
period, as did convictions of children aged under 
16. The next three charts in the presentation back 
up those statements with some statistics that are 
drawn from the Scottish Executive website. The 
general situation is one of falling actual crime rates 
and falling perception of the problem of crime in 
Scotland, not the opposite. 

As Dr McAra said, the Edinburgh study 
concerning delinquency and antisocial behaviour 
involved more than 4,000 young people. It is a 
robust source of data about delinquency based on 
people’s own reports and contains lots of other 
information. The next four charts show that many 
or most of the various kinds of delinquency and 
annoying antisocial behaviour, such as vandalism, 
carrying a weapon, joy-riding, being rowdy and 
rude in public, shoplifting and fare dodging, are 
common among young people in Edinburgh. That 
means that any steps that are taken to combat 
those activities cannot be said to be targeting a 
small section of the population. Even if we limit the 
numbers to those who have engaged in delinquent 
acts four or more times in the past 12 months—
frequent offenders—we still find that quite 
substantial proportions of the population are 
engaging in a number of those activities. Of 
course, however, the more serious activities such 
as breaking into cars, robbery or housebreaking 
are much rarer. 

Our research, and a stream of other research on 
young people and crime, comes up with a body of 
findings about what people sometimes call the 
causes of crime and what psychologists might call 
the risk factors that make it more likely that one 
person rather than another will become involved in 
crime. There is a bewildering array of those 
factors. The most obvious point to make is that the 
vast majority of the risk factors for offending and 
antisocial behaviour have nothing whatever to do 
with the operations of the criminal justice system, 
the police or social workers. Most of the causes 
are much broader, deep rooted and difficult to 
address than that. For example, there are 
personality factors such as risk taking or 
impulsivity that might even have genetic causes. 
Other factors include parenting and moral beliefs. 
One factor that was highlighted by our study was 
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being a victim of crime. Victims of crime are much 
more likely to be offenders than people who have 
not been victims of crime. Further factors include 
having delinquent friends and lifestyle factors such 
as hanging about in groups and being in risky 
environments such as clubs and amusement 
arcades. 

The picture is complex. Most of the factors are 
ones that the criminal justice system is not even 
attempting to deal with. A useful perspective and 
way of understanding the pattern of findings is the 
theory, suggested by the criminologist and 
psychologist Terrie Moffitt about 10 years ago, that 
there are two highly distinct types of young 
offender. One is the life-course persistent offender 
who is difficult as a child and continues to be 
difficult and criminally involved throughout their 
life, although that bad behaviour is expressed in 
different ways at different stages of the life cycle. 
The other is the adolescence-limited offender who 
offends only during adolescence; there is not a 
problem when they are a child and their offending 
drops off when they reach adulthood. 

Terrie Moffitt suggests that the causes of 
offending in those two groups are completely 
different. In the case of life-course persistent 
offenders, the causes are constitutional and relate 
particularly to the operations of the brain. They 
relate to personality and early influences and, for 
some, offending is a pathology; it is like a disease. 
Adolescence-limited offending is normal and is 
part of the growing-up process. It arises from the 
autonomy wars that are associated with moving 
from being a child to becoming an adult. Offending 
is a way of demonstrating maturity. Once people 
become mature, they have no need to go on 
demonstrating that they are mature and they stop 
offending. 

The relevance of that powerful distinction to the 
proposals—our findings fit the theory—is that we 
would want to see different interventions for the 
two different types of offender. In the case of 
adolescence-limited offenders, the classic 
Kilbrandon approach of avoiding punitive 
intervention looks like the best policy, because 
those offenders will stop offending anyway and 
intervention is likely to do more harm than good. In 
the case of life-course persistent offenders, the 
best response is prevention as early as possible. 
Failing that—unfortunately, there has been failure 
historically because of the absence of effective 
early-intervention policies—holistic programmes 
might be needed that involve control and re-
education and include an array of interventions to 
change people fundamentally. We have to ask 
whether the proposals will make it more likely that 
we will have programmes that intervene holistically 
to change people fundamentally. I am not sure 
that I know the answer to that. 

Dr McAra: I will look at some of the implications 
of our findings on offending and contact with 
criminal youth justice systems and the likely 
effectiveness of antisocial behaviour orders in 
particular. One of the key assumptions that 
underpins the bill is that the young people who are 
most likely to become the subject of an antisocial 
behaviour order will be well known to the 
children’s hearings system and that they might 
end up getting a hearing. Our findings show, 
conversely, that many young offenders have little 
or no formal contact—I stress the word “formal”—
with the agencies of youth justice. For example at 
sweep 4 of the study, when the young people 
were aged 15, 80 per cent of those who said that 
they had offended in the past year had not been 
warned or charged by the police. Moreover, many 
high-level offenders had had little or no contact 
with formal agencies of control. At sweep 4, of 
those who admitted to 30 episodes of offending in 
the previous year, only around a third had been 
charged by the police and only 17 per cent of that 
group were referred on to the reporter, so not 
many of those young offenders are known to the 
agencies. 

14:15 
It is true, however, that the more a young person 

offends the more likely they are to come into 
contact with the criminal justice system for the first 
time. At sweep 4, when the young people were 15, 
the best predictor of onset or first experience of 
adversarial police contact is a high-volume of 
serious offending. The more that young people 
offend, the more likely they are to risk adversarial 
police contact. 

Subsequent police contact among young people 
is determined largely by previous form or by 
having had previous contact with the police. Thus, 
those at sweep 4 who have had experience of 
police contact at an earlier sweep of the study are 
four times more likely to experience police contact 
again than those who have had no contact in 
previous sweeps; that is true even when one 
controls for serious offending. Similarly, those with 
a history of previous warning and charges at 
sweep 4 were five times more likely to be warned 
or charged again at sweep 4 than those with no 
experience of warning or charges, even when one 
controls for serious offending. 

What that means is that the police have created 
a group of usual suspects, who are not always the 
worst offenders. Importantly, there is also some 
evidence from the study that the policing may fall 
disproportionately harshly on certain groups, 
particularly on working-class kids who hang out on 
the street. Children who come from a background 
where parents are either both unemployed or are 
employed in manual occupations are almost twice 
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as likely to experience adversarial contact with the 
police when they hang out as those from more 
affluent social backgrounds are when they hang 
out. 

What do all the findings imply for the efficacy of 
antisocial behaviour orders? First, because many 
of the people who are committing high volumes of 
antisocial behaviour in our study are not known to 
the agencies at all, antisocial behaviour orders 
may well target only a small proportion of young 
delinquents, and not necessarily the most active 
ones. Secondly—and slightly paradoxically, as I 
have just said that the focus might be on a small 
number of people—there is serious potential for 
net widening within the system, thus increasing 
the number of children who become captured by 
the system. That is problematic because antisocial 
behaviour is not always criminal behaviour and 
large numbers of people are involved in it, so more 
people might end up being brought into a system 
that is already overloaded. 

Finally, the choice of targets for the orders is 
likely to be highly discretionary and will probably 
not reflect actual levels of offending. Given that 
there may be a focus on the usual suspects, who 
have become well known to the police, and on 
working-class kids who hang out, the targeting of 
orders will not necessarily always reflect levels of 
offending. 

I want to look briefly at our findings on hanging 
about and at their relevance to the bill’s proposals 
on the dispersal of groups. Hanging about the 
streets is a commonplace leisure activity for a 
majority of our cohort. As the current slide shows, 
a high proportion of the cohort hangs out at least 
once a week and around a third of the cohort 
hangs out most days. 

At sweep 3, when the children were about 14, 
we asked them about witnessing antisocial 
behaviour and about their own experience of doing 
antisocial behaviour when they hung out. We 
found that young people who hang out witness 
quite a high level of antisocial behaviour, but it is 
mostly shouting and swearing. Around 40 per cent 
of them have witnessed people making trouble 
and around 40 per cent have seen people drinking 
alcohol, but far fewer have witnessed people 
taking drugs. Although a lot of young people 
witness such behaviour, very few of them become 
involved in it. Around 35 per cent of the cohort 
said that they shouted and swore when they were 
hanging out. A small proportion—around 18 per 
cent—took alcohol. About 14 per cent said that 
they made trouble and a much smaller 
percentage—4 per cent—said that they took 
drugs. So, although young people are witnessing 
quite a lot of antisocial behaviour, only a small 
number of them are getting into trouble. 

Let us look at the implications of that for the 
dispersal of groups. Hanging out is very common 
behaviour, which is often perceived by other 
people as threatening although it may not 
necessarily be intended to be threatening. As 
many of the young people are not getting into 
trouble, it may be that groups of young people are 
perceived as threatening only by older ladies and 
gentlemen in the community. They are not 
necessarily threatening in their behaviour. 
Sometimes their behaviour can be a bit 
ambivalent—they may shout and swear at passers 
by—but they do not necessarily intend to be 
threatening. 

It is certainly true that the youngsters who hang 
out the most are the ones who get into trouble; 
however, hanging out is not, in itself, a delinquent 
activity. The dispersal powers of the police will be 
highly discretionary and are likely to impact most 
severely on the usual suspects—those who have 
previous form, in the eyes of the police—and the 
working-class youngsters who are hanging out. 
They may not be focused on those who hang out 
and get involved in quite high volumes of 
antisocial behaviour but who come from more 
affluent backgrounds. 

The dispersal powers involve expulsion from a 
community. It is almost as if young people are not 
being seen as part of their community—as people 
who need to be integrated within that community. 
The use of the powers may also result in the 
displacement of antisocial behaviour activity to 
other locations, rather than a diminishing of it. 

I now hand over to David Smith. 

Professor Smith: I am sorry about the length of 
the presentation, but I can finish in two minutes. 

The Convener: Do not feel hassled. 

Professor Smith: Like the vast body of other 
research, the Edinburgh study shows—and 
demonstrates because of its longitudinal nature—
that parenting styles help to predict whether young 
people will become delinquent in the future. 
Because we follow the same young people over a 
period of time, we can show that convincingly. In 
broad terms, the findings fit with a social learning 
theory of parenting, which says that children learn 
from the way in which their parents behave 
towards them. Depending on how their parents 
behave, they learn different things. What is 
important is not so much what their parents say to 
them or how their parents tell them that they 
should behave, but what the children observe to 
be the consequences for them of behaving in one 
way or another. 

The social learning theory holds that effective 
parents track and monitor their children’s 
behaviour. They are attentive and sensitive to 
what is going on, and they have good information. 
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Effective parents are consistent: they consistently 
reward desired behaviour and, equally important, 
consistently ensure that undesired behaviour is 
not rewarded, so that the children learn 
consistently a certain message from their parents’ 
responses. By contrast, ineffective parents are 
typically arbitrary and unpredictable. At the same 
time, they are authoritarian and harsh—sometimes 
in a physical way, sometimes in a verbal way. One 
can immediately recognise that sketch of what an 
ineffective parent is typically like. 

Quite a lot of research has been done into trying 
to change the way in which people parent and into 
measuring and assessing whether that change is 
brought about effectively. That research shows 
that effective parenting skills are very hard to 
learn. They are not a superficial thing that can be 
picked up quickly. Dismally, in a way, they are 
particularly hard to learn for those people who 
need them most. It is relatively easy to be an 
effective parent in affluent circumstances in a nice 
area where there is not a great deal of stress; it is 
much more difficult to maintain consistency and 
calm if one is financially and materially stressed, 
or in other ways up against it. 

The Edinburgh study uncovered a new finding 
that is not shown in other research. The good 
parenting that I have described unfortunately 
works less well in bad neighbourhoods than in 
good ones, partly because an important part of 
parenting is how a parent’s behaviour towards 
their child does or does not fit in with the 
behaviour of other adults in the neighbourhood. In 
other words, if what a parent expects is discordant 
with the expectations of other adults—for example, 
if one’s child goes to play in another child’s home 
and finds that something completely different is 
expected of them—their parenting will be less 
effective. That underlines the difficulty of trying to 
improve poorer parenting. 

As far as policy is concerned, I draw from the 
study the conclusion that parenting orders are 
likely to work only if they are part of an holistic 
programme—again, I use the word “holistic” 
advisedly—that also involves many different 
methods of giving people better skills, more power 
and more capacity to control their children and to 
create the kind of home environment that they 
want. We should not have a simply punitive 
approach; indeed, any approach should be much 
broader than that. That said, such orders will be 
much more difficult to apply in bad 
neighbourhoods than in good ones, even though it 
will be the bad neighbourhoods that will need 
them. 

The Convener: I thank both witnesses for 
managing to condense a fascinating presentation 
into such a short time. Certainly, the print-outs of 
your slides will be immensely helpful to us all. 

Individual committee members will want to 
question you on various areas, but I want to 
concentrate on the context section of your 
presentation and the data on crime trends, in 
particular the statistic for the fall in police-recorded 
crime between 1988 and 2002. I presume that that 
fall might be explained partly by the fact that 
people are no longer bothering to report crime. 

Professor Smith: On the whole, the evidence 
suggests that the trend has been the opposite. 
The crime survey statistics now give us a line on 
whether people are more or less inclined to report 
crime, because the survey itself gives us a much 
larger coverage of crime. When people report an 
incident of victimisation in the survey, they are 
asked whether it has been reported to the police. 
As a result, there are data about the proportion of 
incidents that are reported to the police and it 
appears that the general trend in the proportion of 
such incidents has been upward, not downward. 

Indeed, one would expect such a trend. After all, 
we live in a society in which expectations in every 
field are rising. For example, not only are our 
expectations rising in areas such as education and 
performance at work, but in this and in every 
developed country—indeed, even in less 
developed countries—demand for security is 
increasing. Because people expect more, they are 
more rather than less likely to report incidents to 
the police. That probably explains why although 
some specific kinds of offence—for example, less 
serious offences such as vandalism—have risen in 
the police-recorded crime statistics, the figures 
almost certainly do not reflect real rises. 

The Convener: In that case, would you be 
surprised to hear that a major retailer recently 
informed me that it can no longer be bothered with 
the hassle of reporting crimes that happen in its 
outlets? 

Professor Smith: Retail outlets are an 
interesting and rather specialised case. I am not 
entirely surprised by your comment, although I 
agree that it goes against the trend that I have just 
described. I was thinking of ordinary members of 
the public rather than institutions. What you have 
described is indicative of a trend for some 
organisations to control things themselves instead 
of involving the criminal justice system. That is a 
different matter. After all, just because they do not 
report an incident does not mean to say that they 
are giving up on the system; they are simply 
dealing with the problem through other means that 
they think are more effective. 

The Convener: On crime statistics generally, it 
is the case that since 1997 the number of serious 
crimes, such as drug-related crimes, has 
escalated sharply—by 37 per cent, if I remember 
correctly. 
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14:30 
Professor Smith: Not all drug-related crimes 

are serious. We can debate what is and what is 
not serious. As I have said, I agree that, within the 
overall trend of a decline in crime, there has been 
a rise in certain kinds of violent crime in Scotland, 
including the most serious violent crimes, such as 
homicide. It is particularly worrying that the level of 
homicide is more than twice as high as it is in 
England; the reasons for that are not easy to 
understand. Violent crime is increasing within a 
general context of a decline in crime overall, not 
only in Scotland, but in England and many western 
countries. In the United States, there has been a 
big decline in serious violent crime as well as in 
crime overall, but that has not happened to such 
an extent elsewhere. 

The Convener: I know that Nicola Sturgeon 
wants to pursue matters in that area in further 
detail. We have quite a lot to get through, so I will 
ask questioners to be as concise as possible and 
witnesses to co-operate by providing succinct 
answers. That would be most helpful. 

Professor Smith: We will try. 

Nicola Sturgeon (Glasgow) (SNP): I have a 
couple of factual points. I am interested in getting 
behind some of the statistics. It is the accepted 
wisdom that antisocial behaviour is on the 
increase. From a cursory glance at the figures in 
your presentation, they do not appear to bear that 
out. That said, the slides on the percentage of 
young people who say that they have engaged in 
certain types of offending are interesting. Are there 
comparative figures for previous years, which 
would give an insight into whether that type of 
delinquent and antisocial behaviour is on the 
increase? 

Professor Smith: Unfortunately, there are no 
data of that kind in Scotland, as far as I know. As 
our study follows through a single group of young 
people as they grow up, by definition it cannot tell 
us whether there is a change over time in the 
general population. There have been three youth 
lifestyle surveys that have examined self-reported 
offending among young people in England and 
they have not particularly shown an increase. I am 
afraid that I cannot give you a figure for Scotland.  

Nicola Sturgeon: The only trends that you can 
examine are those in convictions or referrals to the 
children’s panel but if, as you say, only a tiny 
minority of offenders ever comes into contact with 
the relevant agencies, the trends in those figures 
do not really give a very accurate picture of the 
level of antisocial behaviour. 

Professor Smith: That is true. No one can say 
whether there has been a decline or an increase in 
antisocial behaviour among young people 
specifically. Although there has been an increase 

in media concern about the issue, I do not think 
that an increase in public concern has been 
demonstrated. 

Nicola Sturgeon: I have a final question. If it is 
the case that a tiny minority of offenders comes 
into contact with the police or the hearings system, 
what percentage of under-16s, for example, are 
referred to the children’s panel on offence 
grounds?  

Dr McAra: In our cohort, the figure is about 10 
per cent—in other words, about 10 per cent of 
those in our cohort have been referred to the 
hearings system on offence or on care and 
protection grounds. The proportion of those who 
have been referred on offence grounds only is 
slightly smaller, but many children get joint 
referrals or are referred on care and protection 
grounds at an earlier stage and are subsequently 
referred on offence grounds. Very few of that 10 
per cent who have had contact with the hearings 
system go on to have a hearing. The proportion is 
tiny. At one stage, we had only about 22 
youngsters at sweep 1—when they were aged 
about 11—who had gone on to have a hearing. 

Nicola Sturgeon: Can you break down that 
figure further? Do you know how many of that 10 
per cent are persistent offenders who have been 
referred on several occasions? 

Dr McAra: Are you asking how many of those 
who are referred on offence grounds are 
persistent offenders? 

Nicola Sturgeon: I am asking how many of 
them are what you would describe as persistent 
offenders, regardless of the definition of that term. 

Dr McAra: Many of those who are referred on 
offence grounds are persistent offenders. I cannot 
give you the exact figures, because I do not have 
them with me. There are many persistent 
offenders who have not been captured by the 
system at all. The highest level offenders that we 
have in the cohort—when we talk about high-level 
offenders, we mean offenders who have been 
involved in more than 120 incidents a year—are 
known to the agencies. Only a very small 
proportion of offenders offend at that high level. 
The sweep 4 findings show that only 17 per cent 
of the 400 children of that age who had committed 
more than 30 offences were referred on to the 
hearings system. The proportion is tiny. 

Karen Whitefield: We took evidence this 
morning from several agencies that work with 
offenders throughout Scotland and from agencies 
that represent young people. The agencies said 
that there is no need for a legislative solution to 
address antisocial behaviour and that what is 
needed is additional resources. I am interested to 
learn whether you agree that what is required is 
increased resources, rather than a legislative 
response from the Executive. 
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Dr McAra: The bill’s policy memorandum 
assumes that youngsters who get ASBOs will be 
well known to the system and that existing 
interventions will have failed for them. Therefore, 
there is a question over whether an ASBO in itself 
would be a sufficient deterrent to young people’s 
antisocial behaviour. One of the main findings of 
Siobhan Campbell’s research for the Home Office 
on ASBOs in England and Wales is that they work 
best when agencies take a holistic approach to a 
child and when other interventions go on at the 
same time. 

My general feeling is that there is a lot of 
resource out there already that will possibly be 
very effective—for example, the raft of different 
things that are going on in youth justice and social 
inclusion policy, community schooling and 
neighbourhood projects. However, we do not know 
how effective those are. The Scottish system has 
been vastly under-researched. There is not a lot of 
hard evidence that the children’s hearings system 
of supervision actually reduces offending, even 
though we believe that it probably does and that 
our youth offending rates are no worse than those 
of other countries. However, we have no hard 
evidence for that. It will be helpful when we have 
the findings of the research that is going on. 
However, to return to your main question, I believe 
that there is a lot of resource out there that is likely 
to work. 

Karen Whitefield: So you suggest that perhaps 
the legislative response is about providing an 
additional tool for a toolbox of existing responses 
that can be used depending on the situation and 
on communities’ experiences of ASBOs. Is that 
what you are saying? 

Dr McAra: The ASBO can be regarded as an 
extra tool in the box, but I am not sure how 
effective it would be. It is useful for communities 
whose lives are blighted by antisocial behaviour to 
feel that something is being done and that their 
concerns are being taken seriously. However, as I 
said earlier in my bit of our presentation, I believe 
that there is a slight concern that focusing on 
antisocial behaviour, particularly on kids hanging 
out in certain areas and on dispersal orders, may 
make young people feel that they are not part of a 
community and that they are being excluded from 
communities. One of the most important ways in 
which one can address much of the offending 
behaviour that goes on is to make people feel that 
they have a stake in society and in their own 
communities. 

Mike Pringle: I will ask you a question about 
ASBOs, but before I do that I want to clear up 
something that we considered earlier. You said in 
your presentation: 

“Furthermore, many high-level offenders have little or no 
contact with” 

the criminal justice system. Tom Wood, who is the 
deputy chief constable of Lothian and Borders 
police, would tell you that he knows 27 persistent 
offenders in the Lothian and Borders area and that 
if he could eliminate those 27 people, he would 
solve 30 per cent of youth crime in the area. I 
presume that you were not referring to such 
offenders in your presentation. 

Professor Smith: I will try to clear that up. 
There are always problems with definitions when 
people talk about high-level or persistent 
offenders. I was involved in getting a project off 
the ground some years ago that tried a number of 
different definitions of serious, persistent offenders 
and tried to ascertain whether we had identified 
the same group of individuals. We found that 
similar but different definitions of what was meant 
by serious, or persistent, or high-level offenders 
identified almost completely different groups of 
people. Therefore, definition becomes a problem 
when we look at the detail. 

What we were roughly saying in our 
presentation is that there is a group of very, very 
high-level offenders who have all been captured 
by the system, but that below them is a group of 
offenders who do an awful lot—for example, 
commit 40 offences in a year—but only 17 per 
cent of them are captured by the system. 

Mike Pringle: I will turn to a particular aspect of 
antisocial behaviour orders. The bill suggests that 
we reduce the age at which an antisocial 
behaviour order may be imposed from 16 to 12. 
Some people have suggested that, given the fact 
that the age of criminal responsibility is eight, we 
could lower the age limit for antisocial behaviour 
orders to that. Do you have a view on that? 

Secondly, do you have a view as to whether 
antisocial behaviour orders should be imposed 
through the courts, or only through the children’s 
hearings system? 

Professor Smith: I will comment first on the bit 
of your question relating to the extraordinarily low 
age of criminal responsibility in Scotland. In 
practice, it has only been possible to maintain it at 
eight because there has been a de facto policy of 
not taking that seriously. Lesley McAra will correct 
me if I am wrong, as she knows far more about 
these things than I do, but, in practice, there have 
been hardly any prosecutions of children aged 
eight, nine or even 10 for many years. Even if 
there were any such prosecutions, we would 
probably have huge problems with the European 
convention on human rights and so on. The idea 
of extending the age limit for antisocial behaviour 
orders below 12 is, in my view, an extraordinary 
proposal. In a way, I am neutral about the 
suggestion of extending it from 16 down to 12.  
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I will return to the main point that we were 
making on this subject in our presentation: it 
seems very unlikely that a specific measure or 
power directed at young people, such as the 
antisocial behaviour order, will in itself make any 
measurable difference to anything. If we are 
referring to the very persistent people who are 
likely, in Moffitt’s terms, to be life-course persistent 
offenders, with deep-rooted problems of one kind 
or another, then the application of a particular 
criminal justice measure to that group is extremely 
unlikely to change them in a fundamental way. 
Clearly, a whole basket or programme of 
measures is required in order to work with those 
young people. To me, the question of whether or 
not to extend the age limit for antisocial behaviour 
orders down from 16 to 12 is secondary to the 
issue of whether the orders make much difference 
at all in the general scheme of things. 

Mike Pringle: If the age limit were to be 
reduced, should the orders be administered 
through the courts or through the children’s 
hearings system? 

Dr McAra: There is an assumption that, when a 
court makes an antisocial behaviour order, it is 
likely to consult a reporter, and that there is likely 
to be a hearing. That is what I understand to be 
the case from the policy memorandum. 

There are some lessons to be drawn from 
England and Wales, where such orders are 
enforced through the courts. I was surprised to 
note from the research that has been carried out 
there that there are major variations across the 
country in the type of disposal that is given 
following breaches of antisocial behaviour orders. 
Those disposals range from nine months in 
custody to one year’s probation to a £50 fine. 
There is an element of criminalisation, in that a 
breach of an antisocial behaviour order is to be 
viewed as a criminal offence. That could be 
problematic for young people. We have discussed 
the net-widening capacity of the system in 
expanding the number of children who are 
captured by it. However, if someone is subject to 
an antisocial behaviour order for some very minor 
offence and breaches it through a further very 
minor offence, they might end up with a criminal 
record. 

To summarise, the experience of England and 
Wales, with the possible criminalisation of young 
people when there are breaches of orders, is 
problematic. If antisocial behaviour orders are 
going to be used, it might be better to use the 
armoury of the children’s hearings system and the 
things that they can do with young people. 

Mike Pringle: In view of what you said about the 
criminal age of responsibility being 8, will you 
comment on an opinion that someone gave us in 
their evidence? They thought that the reason why 

12 was picked is that that is the age at which 
someone is entitled to consult a solicitor. I do not 
know whether that is correct. 

14:45 
Dr McAra: It is true that youngsters are 

expected to have legal capacity at 12, but in 
Europe it is common for the age of criminal 
responsibility to be higher. It is 14 or even 18 in 
some countries and ours, at 8, is extraordinarily 
low. 

Mike Pringle: The comment that was made to 
us was that 12 was chosen because that is the 
age at which someone may consult a solicitor. 

Dr McAra: That is all that I have to say on the 
point. 

The Convener: Can I move on to the part of 
your presentation that is entitled “Hanging Out”? 
Does that phrase refer to the congregation of 
groups, which the bill tries to address by providing 
for dispersal? Does it refer to a group of 
individuals? 

Professor Smith: That is the phrase that we 
used in the questionnaire, and the young people 
that we asked understand it well. 

The Convener: Does it mean a group of young 
people? 

Professor Smith: In practice, hanging out is 
always done in groups. 

The Convener: I am looking at the slide that 
defines what some individuals get up to—some 
shout and swear, some consume alcohol, some 
are involved with drugs and some make trouble. 
Could all those categories be dealt with by existing 
procedures and facilities? 

Professor Smith: I think so, yes. 

Dr McAra: Are you saying that all those kinds of 
behaviour are already covered? I cannot hear you 
very well. 

The Convener: I am looking at your 
presentation. In the analysis of the percentage of 
those hanging out who engage in antisocial 
behaviour, four categories of antisocial behaviour 
are given. Are those activities not covered by 
existing law? 

Professor Smith: The phrase “making trouble” 
is vague, but many aspects of common law are 
vague in their very essence. Breach of the peace 
provisions are extremely vague, and they 
intentionally leave a lot of scope for discretion and 
interpretation in enforcement. I think that you are 
quite right; the behaviour that is described as 
“making trouble” could probably be brought within 
the scope of the law as it is at the moment. 
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The Convener: Activities that are related to 
drugs could also come within the law. 

Professor Smith: Well, obviously, and so could 
under-age drinking. 

The Convener: And shouting and swearing. 
The beauties of the common law crime of breach 
of the peace are its flexibility and its breadth of 
application. 

Professor Smith: Absolutely. That is what I was 
saying, but you put it much better than I did. I 
picked out the “making trouble” category because 
that is the one about which I am most dubious, but 
it probably could be covered by breach of the 
peace. 

The Convener: What I am getting at is that 
everything that is detailed in your study could be 
dealt with under existing procedures. 

Professor Smith: Yes, but it is hard to think of 
things that could not be dealt with under existing 
procedures. 

The Convener: The bill provides for a power of 
dispersal, which is a dramatic proposal. I am trying 
to tease out your attitude to the situation as you 
have ascertained it to be according to your study. I 
want you to comment on the bill’s proposal to 
make it an offence to congregate—in effect, that is 
what the bill will do. What is your attitude to the 
bill’s provision on the dispersal of groups? 

Professor Smith: As your question implies, I do 
not see why the present law cannot be used to 
address the kinds of behaviour that are described 
in the presentation. Those are the main kinds of 
difficult, annoying behaviour that young people get 
up to when they hang out in groups on the streets. 
It is difficult to understand why it is necessary to 
introduce a new power. I assume that the intention 
is to make it easier to undertake proceedings 
against young people than it is at the moment. 
Does the bill simplify the process? I do not know. 

The Convener: Do you think that the power of 
dispersal, as defined in the bill, is a solution to 
anything? 

Professor Smith: The answer to that is 
probably in the answer that I just gave. In so far as 
it does not seem to add a power that is needed on 
top of the powers that exist, it cannot really be a 
solution to a problem. 

Dr McAra: As I was saying, a power of dispersal 
might make young people more aware that they 
should not be hanging out in large groups. It is not 
necessarily an effective deterrent, but it is explicit 
and it says to young people that if they hang out in 
areas, they might be dispersed and moved on. It 
might therefore become transparent to young 
people that that type of behaviour might not be 
tolerated by communities. Most crime prevention 

initiatives, such as surveillance cameras or target 
hardening, often just displace the behaviour to 
somewhere else. They do not necessarily tackle 
the root cause of why it is that so many young 
people hang out together. It is often a way of 
socialising with large numbers of people, but it is 
also often to do with a lack of resources or things 
for young people to do in an area. Such problem 
behaviour should be tackled at the community 
level, and things are being done in many 
community areas. 

Maureen Macmillan: Before I ask about 
parenting orders, I would like to clarify something 
that I am not sure about. The existing law means 
that measures have to be taken against 
individuals. For example, if there were 50 
youngsters drinking, or whatever, the police would 
have to charge them individually under the existing 
law. However, if we can just tell a group that it is 
no longer allowed to gather in a certain place, it 
might be a less traumatic way of dealing with the 
situation. Other means, such as community 
mediation, could also be used to sort the problem 
out. 

Professor Smith: You have probably thought 
more deeply than I have about the specific 
provisions that are envisaged. It might be that that 
would be an advantage of the power of dispersal. I 
had not thought of that when I was answering the 
earlier question. 

Maureen Macmillan: Thank you. 

To move on to parenting orders, I was interested 
in your analysis, particularly when you talked 
about the difficulties of parenting and said that the 
environment in which a family lives impacts on 
people’s ability to be good parents or to reinforce 
the messages that they are trying to give to their 
children. 

The organisations that gave evidence this 
morning suggested that there was voluntary 
engagement in the parenting programmes that are 
offered to parents, that the places are always 
taken up and that they are always successful. I 
have doubts about that, particularly after seeing 
your slides. As I understood it, those witnesses 
thought that parenting orders were unnecessary 
because the job could always be done through 
voluntary engagement with the parents. Is there a 
place for parenting orders where parents refuse to 
engage in a voluntary way with organisations that 
are offering to teach parenting skills? 

Professor Smith: I agree that there are going to 
be parents who have problems and who will not 
seek help or go to parenting classes of their own 
free will or without a lot of persuasion. I do not 
know how it will fall out, but I worry that parenting 
orders would be a largely disciplinary measure 
rather than one that was being used to offer 
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something constructive that would help parents to 
address their problems. That is the issue as far as 
I am concerned. I do not know enough about the 
detail of the proposals to know how constructive 
the outcome is likely to be. 

Maureen Macmillan: If the measure was for 
child welfare rather than a punishment for parents, 
would you be happier? 

Professor Smith: Yes, broadly. However, to go 
back to the point that I tried to make earlier, a 
variety of different things must be done to help 
parents and children in those families where there 
are bad relationships and parenting has broken 
down, including helping parents to improve how 
they behave towards their children, addressing the 
children’s behaviour problems, and dealing with 
the resource problems that mean that the 
environment in which the family lives makes it 
difficult to improve how they behave towards each 
other. A variety of things might need to be done; it 
is crucial that there is a package of measures and 
that we do not simply regard punitive intervention 
as the central issue. 

Maureen Macmillan: Do you think that 
parenting orders should be handed out by the 
courts or should they be a matter for the children’s 
hearings system? 

Professor Smith: I think—and I am thinking 
back to the answer that I gave rather haltingly to 
an earlier question that related to a similar point—
that that should probably be decided in relation to 
a very broad view about the direction of juvenile 
justice policy in Scotland, rather than in relation to 
one specific issue that is considered in isolation. 
The broad issue is, does Scotland want to 
continue to try to develop a juvenile justice system 
on the welfare model that was first set up by 
Kilbrandon—perhaps adapting that model, but in 
essence retaining its philosophy—or does 
Scotland want to move to something different? A 
broad policy decision has to be made before 
decisions are made about whether specific 
matters are for the children’s hearings or for the 
courts. Such specific decisions would fall into 
place within the context of the broader policy 
decision. 

Jackie Baillie: I want to make a number of 
general points. I have to say that hanging about is 
extremely common, not just among young people, 
but among politicians in the run-up to elections, so 
I am surprised that the convener needed a 
definition. 

I was fascinated by your presentation about the 
two different groups of young offenders—the 
adolescence-limited offender as opposed to the 
life-course persistent offender. You make the point 
that the life-course persistent offender can be 
caught, if intervention takes place early enough. 

Do you have evidence about what stage is early 
enough and when it is too late? 

In relation to how to frame intervention for 
adolescence-limited offenders, you make the point 
that such offenders can stop offending but that 
that does not necessarily mean that they will stop. 
Would any of the measures that are proposed in 
the bill encourage that particular cohort of 
offenders to stop offending? 

Professor Smith: In answer to your first 
question, I do not think that anyone has evidence 
that it is ever too late to intervene, but there is 
evidence that the earlier interventions take place, 
the more effective they are likely to be. Also, a 
number of different interventions that take place at 
different ages have a cumulative effect that is 
greater than that of a single intervention. 

There is strong evidence that by the time 
children are four or five, fairly good predictions can 
be made about whether they will become life-
course persistent offenders or at least offend into 
early adulthood. 

I am sorry; I have forgotten the second part of 
your question. It was about adolescence-limited 
offenders, but what was your specific question? 

Jackie Baillie: You made the point that some 
adolescents stop offending when they reach 
maturity whereas others clearly do not. Is there 
anything in the range of measures in the bill that 
might assist in stopping the offending behaviour of 
adolescents, given that they do not all stop 
offending when they reach maturity? 

Professor Smith: That is true—they do not. I 
made a clear-cut distinction between adolescence-
limited offenders and life-course persistent 
offenders, but in fact the distinction is not so clear 
cut and there is more of a continuum. 
Nonetheless, a lot of work is going on in 
criminology on why some people give up offending 
whereas others do not—indeed, that will be the 
central issue that we will try to tackle when our 
cohort in the Edinburgh study reaches later ages. 
The answer will be to do with some people 
drawing the conclusion that the criminal way of life 
is not worth it anymore and that the costs of 
continuing with it are too high. It will also be to do 
with their ability to see an alternative—an escape 
route. Recent research suggests that people need 
to be able to see alternative ways of life that are 
viable and other ways of thinking well of 
themselves.  

I am not going to give a clear-cut answer to the 
question because I do not think that it is my 
position to do so. The question that the committee 
has to ask is whether any of the measures will 
help people to conclude that there is another way 
of life. People need to be able to see another way 
in which to be happy and successful—or at least 
less unhappy. 
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15:00 
Jackie Baillie: That leads me neatly on to a 

measure that I want to test with you. I take the 
point that no one individual measure will work in 
isolation and that we need to put in place a 
package of support measures. Restorative justice 
has been welcomed by practitioners and policy 
makers as something that works. One of the 
measures that is included in the bill is the 
community reparation order in which unpaid work 
is undertaken in the community. Do you have a 
view as to the efficacy of that approach? 

Dr McAra: I think that CROs, under which the 
youngster has to pay back something to the 
community, could be a valuable tool in the toolbox 
for dealing with certain young people. Evidence 
from a number of other countries that have major 
reparation and mediation programmes, including 
New Zealand and Australia, shows that such 
programmes are very effective, even for quite 
serious offenders. However, reparation and 
mediation programmes are most often effective 
when the youngster sees the consequences of 
their behaviour for the individual involved. Given 
the more general focus of the CRO, I am not sure 
how strong the evidence is that such a measure 
would be effective in dealing with offending 
behaviour. 

We have seen a mushrooming of the reparation 
and mediation services that are available for 
youngsters. The services include the SACRO 
initiative to which youngsters can be referred when 
they offend. Our findings show that there is a very 
strong relationship between victimisation and 
offending. One of the things about mediation and 
reparation is that it tends to separate those 
involved into the categories of offender and victim. 
The holistic approach to the child sees an offender 
as someone who is equally as vulnerable as 
someone who is victimised; the offender is often a 
victim themselves. I am strongly supportive of the 
Kilbrandon philosophy, which is something that 
should not be lost. 

Karen Whitefield: I will move on to the bill’s 
proposals on restriction of liberty orders. You work 
with young people who hang about. If some of 
them who had engaged in antisocial behaviour 
were unable to hang about, would that help them 
to address their offending behaviour or would an 
RLO be seen as a badge of honour, as some of 
the organisations that represent young people 
claim?  

Dr McAra: A restriction of liberty order on its 
own is not going to address effectively the 
offending behaviour; other measures also have to 
be put in place. If someone’s liberty is restricted 
and they are sent home with an electronic tag, 
they might reflect on why they cannot go out and 
they might also see the restriction on their liberty 

as a punishment. If they are to address their 
offending behaviour, however, they will have to 
work with social workers and get involved in 
programmes. A restriction of liberty order can be a 
good way of getting a kid out of circulation and 
keeping them out of the way for a bit. It is an 
alternative to putting them into secure care, which 
has its own problems. 

Karen Whitefield: So as long as the extension 
of restriction of liberty orders to under-16s comes 
with the support that will allow the young person to 
address their offending behaviour, you would not 
have any objections to the provision.  

Did you ask the young people whether they see 
the restriction of liberty orders as a positive 
alternative to secure care? Some young people 
will need to go into secure care for their own 
safety as much as for the safety of the community. 
For others, however, a better alternative is for 
them to stay in their own community and be given 
the necessary support while they address their 
offending behaviour. 

Dr McAra: All the research evidence on what 
works, which is now informing criminal justice 
social work in Scotland and will increasingly inform 
youth justice interventions, suggests that 
community-based interventions are much more 
effective and that they facilitate what is referred to 
as real-life learning. An institution is not 
necessarily one of the best contexts in which to 
get youngsters who have been locked up in it to 
address their offending behaviour and to 
reintegrate them into their community. A restriction 
of liberty order or tagging of a youngster is one 
way in which a person who is seen as risky can be 
kept in a community-based setting, and the 
research suggests that that is the most likely 
environment within which they will be able to 
change their behaviour. In that sense, such things 
might be useful, but on their own they will not 
necessarily change behaviour. Other things must 
be put in place. 

Karen Whitefield: I want to ask about your 
research into the dispersal of groups. You believe 
that the dispersal of groups expels people from 
communities. In my constituency, when we have a 
problem with up to 50 or 60 young people 
gathering, they do not always come from the 
community in which they gather and their 
antisocial behaviour does not affect the 
communities in which they live. Often, their 
parents bring them in to the community and drop 
them off. Did your research consider whether the 
young people came from the communities in which 
they gathered? Did you carry out any research into 
their socioeconomic backgrounds? I do not believe 
that only kids from working-class backgrounds 
cause antisocial behaviour problems. Often, kids 
from much more affluent backgrounds cause 
problems in communities other than their own. 
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Dr McAra: The questions on hanging about that 
we asked and which I have presented relate to 
children who hang about in streets and public 
places in the areas in which they live. In certain 
sweeps of the study, we also asked whether they 
hang about in other areas. A small but quite 
significant proportion of them hang about in other 
areas, but the finding relates specifically to those 
who hang about in the areas in which they live. 
Antisocial behaviour is widespread across the 
cohort—it is not class related in any way—and 
happens in many areas in Edinburgh. 

The Convener: Would you like to make any 
concluding points? 

Professor Smith: I do not think so. 

Dr McAra: No. 

The Convener: On behalf of the committee, I 
thank Dr McAra and Professor Smith for attending 
the meeting and for the full and extremely helpful 
presentation. We are pleased that you have been 
able to join us. 

I now welcome Chief Constable David Strang, 
who is chief constable of Dumfries and Galloway 
constabulary and who is also representing the 
Association of Chief Police Officers in Scotland. 
[Interruption.] We seem to have an echo on the 
microphones—it is as if we were in a big cave. Let 
us tone that down. Thank you for joining us this 
afternoon, Chief Constable. I am glad that you 
were able to hear some of the earlier evidence.  

I start with some general questions. The view 
has emerged consistently from various witnesses 
that existing laws are sufficient, that existing 
facilities are adequate and that the measures in 
the bill are unnecessary—the issue is perhaps 
more one of resource for existing procedures. Do 
you have a view on that in relation to the general 
proposed application of the bill? 

Chief Constable David Strang (Association of 
Chief Police Officers in Scotland): Yes. There is 
no magic wand that will eradicate antisocial 
behaviour so it depends on the question that we 
are trying to answer and the problem that we are 
trying to solve. If we are asking whether the bill, if 
enacted, will mean that there will be no antisocial 
behaviour in Scotland, then the answer is of 
course not. If the question is whether the bill will 
improve our response to antisocial behaviour and 
whether the introduction of antisocial behaviour 
strategies will go some way to improving 
communities, the answer is clearly yes. The 
measures that are proposed in the bill will be an 
improvement rather than a hindrance. 

The Convener: As far as existing powers that 
are available to police forces in Scotland are 
concerned and, perhaps as pertinent, as far as 
numbers of police officers are concerned, do you 

consider that there are sufficient police officers in 
Scotland to enforce existing legal powers in 
relation to antisocial behaviour?  

Chief Constable Strang: The question of police 
numbers is almost impossible to answer. If you 
said to me, “I will give you an extra 10 per cent on 
your budget so you can have more police officers”, 
I would be able to deliver a better service—all 
forces in Scotland would be able to deliver a 
higher quality of service. I cannot answer that 
question in absolute terms—it is a question of 
quality and of what the people of Scotland are 
willing to pay for the police service that they want 
to receive.  

At the moment, there are high satisfaction rates 
with the police service that is delivered in 
Scotland, so one could answer the question by 
saying that there are adequate numbers because 
we deliver a well-regarded and highly respected 
service. If we had more police officers, it is 
undoubtedly the case that we would deliver a 
better service.  

The Convener: Without going into the technical 
details of the matter, a poll has suggested that a 
large majority of people in Scotland want police 
officers to be more visible in their communities. Is 
that a reasonable aspiration? 

Chief Constable Strang: You are absolutely 
right. Research by Her Majesty’s inspectorate of 
constabulary in Scotland, in the “Narrowing the 
Gap” report, showed that, if members of the public 
were asked whether they wanted to see more 
police officers, they said yes almost universally.  

A correlation between reduced crime and 
increased visibility is less clear, as is a correlation 
between increased visibility and public 
reassurance. That research showed that, 
irrespective of how frequent police patrols were, 
the levels of satisfaction were the same. “Would 
you like to see more police officers on the street?” 
is the sort of question to which people answer, 
“Yes, of course we would.” As members know, we 
have competing demands between all sorts of 
specialisms—we have some people in vehicles, 
some in plain clothes and some on foot in uniform. 

The Convener: Members of the committee will 
return to specific issues on which we would 
welcome your opinion.  

I have a final, general question. Given your 
answer to that last question and the implications of 
the bill for police forces in Scotland, do you 
consider that sufficient resources are available to 
Scottish police forces to cope adequately with the 
consequences of the bill if it is enacted as it 
stands?  

Chief Constable Strang: The question of 
resources is separate from the proposed 
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measures in the bill. The way in which police 
funding works is that there is an allocation of funds 
that we manage within the budget that we have, 
whatever the demands—whether they are new 
offences, particular disasters or major crimes.  

One of the key measures in the bill is joint 
working with community planning partners to state 
that antisocial behaviour on the streets is not 
simply a police problem. I welcome particularly 
that notion of looking at the causes rather than at 
the symptoms alone. We are already engaging 
with partners, which does not use much more in 
the way of resources. 

15:15 
Mike Pringle: Welcome, David. It is nice to see 

you again. Before we get on to the antisocial 
behaviour orders, I would like you to comment on 
something that came up earlier. I am not sure 
whether you heard the previous two witnesses 
talking about crime trends. Basically, they said that 
there is less crime, but that more people are 
reporting crime. I am not entirely sure about that 
and I wonder what you think. So many people say 
to me these days, “Och, I can’t be bothered.” 

Chief Constable Strang: The evidence is that 
there is a narrowing gap between police-recorded 
crime statistics and the figures in the British crime 
survey. That suggests that a higher proportion of 
crime is reported to the police. We are going down 
the road of increased accessibility and visibility, 
we have improved ways for people to contact us—
they can now report crime on the internet—and 
lots of community constables are holding police 
surgeries. The more opportunities there are for 
people to report to us, the more they will do so. 
There is a bit of a frustration for us. We want to 
engage constructively with communities, but we 
recognise that our doing so will probably lead to 
an increase in recorded crime as more people 
report what is happening.  

One of the frustrations in all this is the notion of 
perception, which you have just touched on. I am 
not sure that the public are hugely convinced by 
crime statistics. Their experience may be that 
there is a lot of crime in their area, and if the chief 
constable says that the police have reduced 
recorded crime by 5 per cent this year, they do not 
necessarily believe that. The level of recorded 
crime has gone down over the past 10 years, yet 
many people’s perception is that we live in a more 
lawless society than we did 10 years ago. 

Mike Pringle: I turn to antisocial behaviour 
orders. In the bill there is a suggestion that the age 
limit at which someone can have an antisocial 
behaviour order imposed on them should be 
reduced from 16 to 12. There is also the 
suggestion that the courts should be involved in 

that. Do you think that the age limit should be 
reduced and do you have a view as to whether the 
courts or the children’s hearings system should be 
responsible? 

Chief Constable Strang: I do not have a 
particular view on whether the ASBO should 
originate from the courts or the children’s hearings 
system—I suppose that it should originate from 
wherever the case is heard. It would probably be 
useful to allow an antisocial behaviour order to be 
imposed on someone aged 15. If it is useful for a 
16-year-old, it is probably useful for a 15-year-old. 
I can see the reason for a logical extension of the 
orders for 12 to 16-year-olds. There are 
circumstances in which that provision could be 
useful and I welcome its inclusion. 

Mike Pringle: You have probably answered this, 
because you talked about it earlier, but do the 
police have enough resources to cope with getting 
involved in imposing more antisocial behaviour 
orders? 

Chief Constable Strang: That depends on what 
time scale you are talking about. In the long term, 
our hope is that the demand will reduce. If we can 
reduce offending, particularly among younger and 
younger people, the knock-on benefit in two, three, 
five or 10 years’ time will be a reduction in 
offending. If the orders are effective and prevent 
lots of offending behaviour, that should reduce the 
demand and the number of calls that we have to 
attend. The investment in time and people up-front 
would be well worth while. 

The Convener: I note from the ACPOS 
response that there is unhappiness with the 
provision on the dispersal of groups. I want to 
explore with you the root of that concern. Is it that, 
fundamentally, the police forces of Scotland do not 
wish to be the subject of ministerial control or is it 
that the power is likely to be of no practical use? I 
want to tease out the reason for the lack of 
contentment with the provision. 

Chief Constable Strang: You are absolutely 
right. There are two distinct positions. Section 21 
provides for the Scottish ministers to give 
directions to police officers. However, I do not see 
the circumstances in which that would be applied. 
There are a couple of points. First, section 20 
allows for guidance. We think that that is sensible 
and ACPOS would work with the Scottish 
Executive to produce that guidance. However, 
while section 18 says that a constable “may give” 
directions to people to disperse and so on, section 
21 says that the Scottish Ministers would issue 
directions in the exercise of powers. I do not see 
how a Scottish minister could give such directions.  

There are practical difficulties with the bill and, 
as the ACPOS response says, there are 
constitutional difficulties as well, as it is chief 
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constables who are operationally responsible for 
their officers and it would not be appropriate for 
the Scottish ministers to issue directions to police 
officers. That might not be what the Executive has 
in mind, but it could be read into the section.  

On the wider question of the power to disperse, 
the reality of dealing with troublesome youngsters 
on the streets is that, often, they have already 
gone by the time the police arrive. Dispersing 
them simply is not an issue. In terms of dealing 
with antisocial behaviour, the difficulty is gathering 
the evidence. For example, if there is some 
disorderly behaviour and a member of the public 
telephones the police, it is unlikely that there will 
be a car just around the corner and it might be five 
minutes or so before one arrives. By that time, the 
behaviour will often have stopped and the 
youngsters will have moved on. The proposal is 
not a practical solution to the problem. Further, the 
exercising of the powers could create conflict and 
alienation. When we deal with young people, our 
objective is to engage with them constructively if 
possible. 

The Convener: The Scottish Executive clearly 
thinks that the powers are necessary. If 50 or so 
young people were still around when the police 
arrived, how would the police deal with the 
situation? 

Chief Constable Strang: It depends what the 
young people were doing. As Professor Smith 
said, under-age drinking, drug-taking, shouting 
and swearing and so on would all be considered to 
be breaches of the peace, so the officers would 
deal with the behaviour that was in front of them. 
The provision in part 3 of the bill—which is a 
power to arrest people who do not disperse—
extends police action to people who are present in 
a place and committing no offence other than 
being there. Clearly, if their behaviour was 
intimidatory or was causing alarm or distress, it 
would be viewed as a breach of the peace in any 
case. We think that it is inappropriate for police to 
move people on from a place where they are 
committing no offence.  

The Convener: Section 16 of the bill empowers 
a police officer of the rank of police superintendent 
or above to take action. Are you satisfied with the 
definitions in section 16 that relate to the police 
officer having to determine whether  
“any members of the public have been alarmed or 
distressed as a result of the presence or behaviour of 
groups of two or more persons in public places in any 
locality in the officer’s police area” 

and whether the 
“antisocial behaviour is a significant and persistent problem 
in the relevant locality”? 

Are those phrases ones that a serving police 
officer can readily interpret? 

Chief Constable Strang: You ask me whether I 
am satisfied with the language, but I have already 
said that we do not feel that the power is 
necessary. If there is a persistent and significant 
problem of antisocial behaviour in a relevant 
locality, action would need to be taken. However, 
that action would be along the lines of a problem-
solving approach, working in partnership with 
others. We will do that through the antisocial 
behaviour strategy and community planning.  

Of course we understand the phrases, but we do 
not accept that a power to disperse is the solution 
to the problem. 

Nicola Sturgeon: We keep hearing that the 
police do not need to be given the power of 
dispersal because they already have it. For 
absolute clarity, if an officer who is out on the beat 
tonight comes across a group of youngsters who 
are making a nuisance of themselves, does that 
police officer have the ability to move them on? 

Chief Constable Strang: It depends what you 
mean by “making a nuisance of themselves”. Are 
they committing offences? 

Nicola Sturgeon: Breach of the peace is a 
pretty wide-ranging, how-long-is-a-piece-of-string 
offence. 

Chief Constable Strang: Indeed. The officer 
would have powers to deal with that. The vast 
majority of police officers use common sense and 
their discretion in dealing with such people. If a 
complaint is made, the likely response is that the 
police officer will speak to the young people and 
explain the situation. The officer will probably tell 
the young people to go away and give them a 
warning, saying that if the police are called back 
they will deal with them more severely. In most 
cases, young people understand that and move 
on. If they start shouting and swearing, they are 
likely to be arrested and reported for that 
substantive offence, but they will not be reported 
simply for being in a place and committing no 
other offence. 

Nicola Sturgeon: I have heard two concerns 
expressed about the new provisions. First, the bill 
in effect creates the offence of hanging about the 
streets. A group of young people could be 
behaving impeccably, just standing chatting and 
passing the time of day, but the fact that their 
community did not like their being there would be 
grounds for moving them on. Secondly, the bill 
seems to create a very bureaucratic procedure to 
enable the police to do something that they can do 
anyway. The chief constable has to go through the 
rigmarole of designating an area and notifying it in 
a local newspaper, blah, blah, blah. However, an 
officer who is on the beat tonight can deal with the 
problem as you have described, using a bit of 
discretion and common sense. 
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Chief Constable Strang: Yes. The offence is 
not hanging about—to use your term—but failing 
to disperse. The officer has a power of arrest for 
failing to disperse. The offence is not standing 
there, but failing to leave. 

Nicola Sturgeon: Yes, but the young people 
can be obliged to disperse although no offence 
has been committed. 

Chief Constable Strang: Sorry? 
Nicola Sturgeon: Under the bill, the group can 

be obliged to disperse even if it is not causing any 
trouble or committing any offences. 

Chief Constable Strang: It is not as arbitrary as 
that. There has to have been a persistent and 
significant problem of antisocial behaviour in that 
place. 

Nicola Sturgeon: But that could be entirely 
subjective. Many communities have serious, 
credible and legitimate problems, but the 
persistent nature of the problem could be entirely 
subjective. It could just be that a community has 
decided that it does not like young people hanging 
around street corners. 

Chief Constable Strang: You mentioned the 
quite complicated process of implementing the 
provisions, and those conditions are imposed to 
prevent the decision from being arbitrary. There 
has to be full consultation with the community and 
the local authority. An advert has to appear in the 
local newspaper and the designation has to be 
authorised by a superintendent. Those safeguards 
are in place in response to your fear of the 
provision being arbitrarily administered. It is not 
something that is done simply on the whim of a 
constable who thinks that he will move people on; 
it is about persistent behaviour in a certain 
location, and it is the community response to the 
problem in that area. 

Nicola Sturgeon: In your view, does what the 
bill is trying to do add anything of worth to the 
powers that the police already have? 

Chief Constable Strang: No. 

Mike Pringle: I want to pursue two points on 
dispersal, which is quite an important provision in 
the bill.  

Section 19 states: 
“A person who, without reasonable excuse, knowingly 

contravenes a direction given to 

the person under section 18 shall be guilty of an offence 
and liable on summary conviction to— 

(a) a fine not exceeding level 4 on the standard scale;” 

and/or 
“imprisonment for ... 3 months”. 

Is it fair comment to say that that will mostly apply 
to people under the age of 16? 

15:30 
Chief Constable Strang: No, I do not think that 

that is fair comment at all. A lot of what people 
would describe as antisocial behaviour is linked to 
licensed premises and people who are more than 
18 years old. 

Mike Pringle: I am talking specifically about 
dispersing the groups of youngsters whom we 
have already mentioned who hang around street 
corners. I entirely agree with your comment about 
pubs, but what about a group of young people who 
hang about a street corner chatting to one 
another? If the community does not like that kind 
of behaviour, those youngsters, most of whom will 
be under 16, could end up with a fine or getting 
imprisoned. Is such a response appropriate? 

Chief Constable Strang: I do not think that that 
is likely. You describe the situation as young 
people hanging about a street corner, chatting. 
The measure is not aimed at that kind of incident. 
Instead, it is aimed at people who congregate in 
areas where there are persistent, serious and 
significant problems with antisocial behaviour and 
applies only to those who refuse to move on. It is 
not that people who are chatting on a street corner 
are liable to be sent to prison for three months. 
The offence would apply only to people who 
refuse to move on when a police officer turns up, 
points out that they are in a designated area and 
asks them to leave. There would have to be a 
wilful disregard not only of the section in question 
but of the constable’s instruction. 

Mike Pringle: It has been suggested to me 
that— 

The Convener: Can you keep this brief, Mike? 
We are running behind time. 

Mike Pringle: Sorry. A number of people have 
suggested to me that the police will never use this 
part of the bill because they do not need it. As we 
have already pointed out, they have all the tools 
they need in their toolbox to cover all instances. 

Chief Constable Strang: That is possible. 

Jackie Baillie: I was initially seeking some 
clarity on how we would go about designating a 
particular area, because we would all have a 
legitimate problem with the bill if it was simply 
intended to move on young people who were 
chatting on street corners. However, that is clearly 
not the bill’s intention. As you have rightly pointed 
out, it is intended to designate areas where there 
have been persistent problems and contains a 
formal and robust process for doing that. 

That said, although I acknowledge your 
opposition in principle to the new power, I wonder 
whether it would provide a better focus for your 
resources by ensuring that the police did not 
simultaneously show up to several areas where 
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young people have already moved on. It would 
also allow the police to take a proactive approach 
to policing, which I think is what communities 
want. 

Moreover, would not designating an area that is 
clearly a hotspot and letting young people there 
know the consequences of not dispersing when 
instructed to do so by the police act as an 
additional safeguard and have a deterrent effect 
on some—though not all—young people who 
persist with antisocial behaviour? 

Chief Constable Strang: I am entirely at one 
with your comments on the need for proactive 
policing and community action to deal with 
antisocial behaviour. Members will know that we 
are taking an intelligence-led approach, which 
follows the national intelligence model and focuses 
on gathering intelligence from the community to 
identify hotspots of drug dealing, antisocial 
behaviour or road crashes and to target specific 
action at them. 

I am entirely in favour of identifying what are 
significant problem areas, of putting police 
resources in and of working with others to resolve 
the problems, but I would not say that we need a 
power to disperse as part of that response. We do 
need to respond robustly and proactively, 
predicting where the problems are likely to be, 
ensuring that we have a police presence, working 
with youth workers and investigating what other 
facilities are available, taking much more of a long-
term, problem-solving approach. I do not think that 
giving police the power to tell people to move on 
and to arrest those who do not will significantly 
add to our response.  

The Convener: I have a technical question. Is 
the crime of breach of the peace still defined with 
reference to causing alarm to the lieges?  

Chief Constable Strang: Among other things, 
yes. 

The Convener: The lieges could be the 
inhabitants or residents of an area where a group 
of youngsters may be congregating.  

Chief Constable Strang: One of the flaws in 
the bill’s provisions for the dispersal of groups is 
that they do not apply to people who reside in the 
area. One of the challenges for the implementation 
of the provisions is how narrowly designated the 
area is to be. Those who reside in the area could 
be dispersed in any event.  

Maureen Macmillan: You have not had much to 
say about parenting orders in your most recent 
evidence, although you mentioned them in your 
evidence to the Executive. You said: 

“It remains to be seen, given the factors prevailing upon 
disadvantaged groups, what weight they will place on 
complying with such a Parenting Order.” 

Could you expand on your views on parenting 
orders and on whether you think they will be 
effective? 

Chief Constable Strang: This is an area where 
the police will be less involved than the reporter 
and the local authority. We are generally 
supportive of parenting orders—and I recall what 
Dr McAra and Professor Smith said about this in 
evidence earlier. The bill is full of measures 
ranging from prevention through to enforcement. 
For us, the parenting order is somewhere in the 
middle: it is not quite a big stick, although there is 
some form of compulsion for people to attend 
counselling and guidance sessions. To answer 
your question, I think that it is possible that 
parenting orders will be helpful. Therefore, we are 
happy to support that measure.  

Jackie Baillie: Restorative justice has been 
welcomed by policy makers and practitioners 
alike. I believe that your original suggestion was 
that there should be no upper age limit to 
community reparation orders. Is that still the case? 

Chief Constable Strang: Yes. I am not quite 
sure why an upper age limit of 22 is applied to 
them. We are very keen on restorative justice. 
Processes for restorative cautions for young 
people are being rolled out across Scotland at the 
moment. We think that the community reparation 
order would be a good way of getting a message 
across to young people under 22 or 23 that there 
is a consequence to their behaviour, and that their 
crimes are not victimless. Such orders are a not 
inappropriate response by society to those 
people’s offending behaviour. If they need to try to 
put some of those consequences right, they might 
think twice about offending in the future.  

Karen Whitefield: The committee has heard 
diverse views on the use of restriction of liberty 
orders. Some witnesses believe that those orders 
might play a part in addressing offending 
behaviour; others believe that the tags could be 
seen as a badge of honour. In your response to 
the Executive’s consultation, you expressed 
concerns that communities might view the use of 
tagging as a soft option. Your response to the 
committee’s consultation did not include that point. 
What is ACPOS’s view on the use of restriction of 
liberty orders? Might they have a role to play? 

Chief Constable Strang: Restriction of liberty 
orders may have a role to play. It is a difficult 
question to answer, because we have not seen 
any evidence of the extent to which the tags could 
be seen as a badge of honour or the extent to 
which they constitute a helpful restriction on 
behaviour. As far as adults and the disposals that 
are currently available from the court are 
concerned, we have found that restriction of liberty 
orders have been effective in keeping people 
indoors. If someone has been out on the street 
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offending persistently, and if the restriction of 
liberty order keeps them indoors and prevents that 
offending from taking place, we think that that 
option is worth pursuing. It is possible that the 
orders could be a useful measure.  

Karen Whitefield: If restriction of liberty orders 
become used, are there likely to be resource 
implications for the police in ensuring that orders 
are used and monitored effectively, without 
breaches taking place?

Chief Constable Strang: As I understand it, the 
monitoring will be done in the same way as it is 
done at the moment, by a private company. The 
police will not be responsible for monitoring 
compliance with the order. If the net result is that 
offending behaviour is reduced, demand on the 
police will be reduced and we would welcome that. 

Nicola Sturgeon: Do you have a view on fixed-
penalty notices? Two views have been expressed 
to the committee. One is that fixed-penalty notices 
might involve confusion between the police’s 
responsibility to enforce the law and the 
responsibility to dispense justice, which properly 
lies elsewhere. The second view is that where 
fixed-penalty notices are already used, in motoring 
offences for example, there might be little dispute 
about whether an offence has been committed, 
whereas areas such as noise or nuisance are 
much more subjective, so fixed-penalty notices 
might be less appropriate. Do you have a view on 
those points? 

Chief Constable Strang: On the separation of 
disposal from reporting, police officers use their 
discretion at the moment and they can sometimes 
warn people and move them on. The police officer 
is already involved in making a decision about 
what happens. If the fixed-penalty notice replaces 
having to do a full standard prosecution report, it 
will cut down on bureaucracy and paperwork and 
be much more effective. 

If the person who has received the notice 
disputes that their behaviour is wrong, it will 
always be open to them to be heard in court, as is 
the case with traffic offences at the moment. We 
are not denying anyone the right to dispute or 
challenge that their behaviour is wrong. For those 
who accept that their behaviour is wrong, the 
fixed-penalty notice means a speedy disposal in 
which they do not have to go to court and will not 
get a criminal conviction. 

Nicola Sturgeon: On the same subject, did I 
understand you correctly when you said or implied 
that fixed-penalty notices might save police time 
rather than add to it? 

Chief Constable Strang: Earlier I heard the 
phrase “net widening”. We must ensure that we do 
not start issuing fixed-penalty notices for 
behaviour for which we simply caution or warn 

people at the moment. The fixed-penalty notice is 
an alternative to full reporting to the procurator 
fiscal. If it stays at that high level, that should save 
time and bureaucracy. 

Nicola Sturgeon: What are your views on the 
provisions on closure of premises? SACRO 
expressed the view that closing premises does not 
necessarily solve a problem but just moves it 
elsewhere. 

Chief Constable Strang: SACRO might be 
right, but it might not be. The provision does not 
apply to residential areas, but if a disused shop is 
being used for antisocial behaviour, closing it 
down might well be part of the solution. It will not 
be the only solution, but it might be part. 

The Convener: Are there any other questions? 

Mike Pringle: I have one brief question. You are 
saying— 

The Convener: Will you please make it brief? 

Mike Pringle: It is. 

Chief Constable, your submission states: 
“The prohibition on the sale of spray paint to under 16 

year olds may assist in the prevention of crime.” 

Why do you say “may” and not “will”? 

Chief Constable Strang: Because I cannot 
predict the future with certainty. However, it is 
likely that such a prohibition will assist, and we 
support the measure. 

The Convener: Chief Constable, do you want to 
make any concluding points? 

Chief Constable Strang: No, you have given 
me a fair hearing. 

The Convener: On behalf of the committee, I 
thank you for being here. It has been a helpful 
session. 

We will take a five-minute comfort break. 

15:44 
Meeting suspended. 

15:50 
On resuming— 

The Convener: I welcome Douglas Keil, who is 
the general secretary of the Scottish Police 
Federation—we are glad to have you with us, 
Douglas. You will be familiar with the format. 
Members want to explore various issues. As I 
have said to previous witnesses, I am glad that 
you have been able to listen to the earlier 
evidence, which may have given you an indication 
of the issues that are coming forth. 
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We have the Scottish Police Federation’s 
response to the Executive’s consultation paper. I 
assume that your general views have not changed 
greatly from those in that response, but I have 
some broad questions to pose. In that original 
submission, the federation said that it was 
satisfied that additional powers such as the power 
to disperse groups were not required and that 
almost all its members thought that the answer to 
unruly behaviour in communities was to have 
more police officers on the street. We will park the 
dispersal of groups issue for a moment—we will 
come to it later—but is it your view that at present 
there are insufficient police officers to apply the 
existing law? 

Douglas Keil (Scottish Police Federation): 
Yes, that is our clear view. To explain the point 
graphically, in 1997 we had 15,050 police officers 
in Scotland, but in the two years to 1999 there was 
a drop of 374, which took us down to 14,676. 
Since 1999, largely because the federation has 
campaigned for extra officers, the number has 
increased and at present the figure is 15,560. 
However, around 380 of those officers are part 
time, which means that, if we express the total as 
a full-time equivalent, we have not many more 
officers than we had in 1997. If you consider the 
new duties that have been placed on police 
officers in the six years since 1997, you will 
understand why we think that we are short of 
officers. 

The Convener: You feel that you have 
inadequate numbers of police officers at present. 
Implicit in that is the point that, if the bill is 
enacted, the number of officers will be more 
inadequate because a greater responsibility will 
fall on the police as a result of certain provisions in 
the bill. 

Douglas Keil: One or two of the provisions will 
have a minor impact on police resources, but, to 
be frank, I do not think that there is much in the bill 
that will create a great deal of extra work for the 
police. In part, that is because I believe that the 
power of dispersal will hardly ever, if ever, be 
used. 

The Convener: So your main point is that the 
existing law covers the situations that the 
Executive is trying to address, but that the law is 
not being adequately enforced because of an 
inadequate number of police officers in 
communities. 

Douglas Keil: We agree with the Executive that 
antisocial behaviour is a big problem, but we think 
that the situation would improve if we had more 
police officers to use the existing powers. 

Mike Pringle: The federation is in favour of the 
extension of antisocial behaviour orders to under-
16s. The bill suggests that the minimum age 

should be 12. Should the courts or the children’s 
hearings system be responsible for making the 
orders? 

Douglas Keil: We did not take a strong view 
about antisocial behaviour orders for under-16s. 
We are quite relaxed about that proposal and tend 
to think that it is for others to decide on. I can 
understand why the age of 12 has been mooted—
we would not object at all to that being the age. 

Mike Pringle: Should ASBOs be made by the 
court or by the children’s hearings system? 

Douglas Keil: There needs to be co-ordination. 
We felt that, if antisocial behaviour orders were 
extended to those below 16, the process could 
become circuitous unless the roles of the court 
and children’s hearings were co-ordinated 
properly. 

Mike Pringle: Will dealing with breaches of 
ASBOs have a resource implication? 

Douglas Keil: The resource implication will be 
minimal. At the moment, the police act when an 
offence is committed. Whether that offence is an 
original offence or a breach of an antisocial 
behaviour order will not make much difference. 
Breaches will not greatly increase the number of 
offences with which we have to deal. 

The Convener: I know that the federation is 
opposed to the provision on the dispersal of 
groups—you have explained the reasons why. 
However, Karen Whitefield has a specific instance 
to which she referred earlier and on which it would 
be helpful to get your opinion.  

Karen Whitefield: I appreciate why you hold 
your view, but, every couple of nights, one village 
in my constituency comes under siege from 
between 40 and 50 young people, who regularly 
congregate there—some are from the village, but 
others are from neighbouring villages—and hang 
out together. The group prevents other young 
people who live in that village from attending the 
local youth club that they organise because they 
feel intimidated and threatened. Local residents 
are concerned about the group’s behaviour, which 
often causes an obstruction in simple ways, such 
as preventing people from getting in and out of 
their drives. The situation causes general unease 
in the village.  

The local community police officer has told me 
that he is concerned about that regular occurrence 
and that he shares my and my constituents’ 
concerns but finds it difficult to address the 
problem with the powers that he has at the 
moment. He tells me that the proposals on the 
dispersal of groups will allow him to do his job 
better and to address the problem. Do you agree 
with him? 

Douglas Keil: No, not at all. I represent all 
police officers from chief inspectors down the 
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way—that is about 98 per cent of Scottish police 
officers. We have consulted them two or three 
times specifically on whether they need such 
additional powers and the unequivocal answer has 
been that they do not. Think about the powers that 
already exist under breach of the peace—which 
can include disorderly conduct, conduct that is 
calculated to provoke a breach of the peace, 
causing alarm and annoyance and, in the most 
serious of circumstances, mobbing and rioting—
and take the statutory powers under the Civic 
Government (Scotland) Act 1982. Every police 
officer to whom I have spoken has said that there 
are more than enough powers; the problem is that 
they do not have time and resources to dedicate to 
the issue. 

The example about which you are talking is a 
regular or persistent problem. It is common for 
police offices to hold what are called lists of 
standing complaints—in other words, issues that 
need to be addressed regularly, for example, on a 
Friday night between 6 pm and 7 pm. I suspect 
that the officer about whom you are talking is more 
likely to be working with a small number of 
colleagues and that, if he chose to arrest the first 
five or six people who were committing an offence, 
he would be taken off the street for a sufficiently 
long period of time for a real problem to be left 
behind. That is the difficulty. 

I have tried to read the provisions in the bill 
inside out and upside down and I cannot envisage 
a set of circumstances in which the current powers 
would be insufficient or the proposed new powers 
would be of any benefit. 

Karen Whitefield: Might there not be a case in 
which it is not appropriate to arrest one or two 
people but in which we need to stop large 
numbers of people congregating in one community 
regularly? That is the problem. The local 
community has no problem with the local young 
people who live in the community meeting up and 
hanging out at the end of their street. What people 
object to is the impact of having such large 
numbers of young people, many of whom do not 
even live within the community—they come in by 
public transport from another village and 
sometimes they may even be dropped off by their 
parents. 

The difficulty is that the young people may not 
be causing an offence. As far as I can see, those 
young people cannot be charged with breach of 
the peace, but they are affecting the quality of life 
of the people in the village. That is why the local 
community officer, who is doing his job and is 
trying to be responsive, has told me that he thinks 
that the powers are not sufficient. 

16:00 
Douglas Keil: Before the powers could be 

exercised, a senior police officer at superintendent 

rank or above would have to go through an 
extremely bureaucratic process to give an 
authorisation for the area. One of the first things 
that would need to be done would be to establish 
that the public were alarmed, disturbed or 
distressed by the actions of the group. Once that 
was done, the local authority would need to be 
consulted. The authorisation would then need to 
be publicised by being stuck up in various 
prominent places in the area. To get to that point 
would require so much police work from officers 
on the ground and from the superintendent that it 
would be far better to dedicate that effort to 
dealing with the problem itself. There are so many 
hurdles to overcome before the authorisation for 
an area could be given that a great waste of police 
time would be involved. 

The other difficulty is that there is a risk that the 
newspaper articles and posters will stigmatise the 
area. It is not inconceivable that certain other 
young people—and, indeed, others who may not 
be young people at all—might think that it was 
worth travelling to the area to be chased around 
by the police. There is some evidence that that 
happened when the Hamilton curfew was 
operating. We need to be careful before we 
describe an area in those terms. To make it an 
offence just to be in the area is a very dramatic 
proposal. 

Karen Whitefield: I suppose that the community 
could argue that it is already being stigmatised 
and victimised. That community might see the 
authorisation not as stigmatisation but as sending 
out a message to the wider community that such 
behaviour will not be tolerated from young people 
or, for that matter, from older people. It is not 
always just the under-16s who cause the problem. 
Sometimes the disturbances in the community are 
caused by people as old as 30 who hang about 
the streets. Although a police officer who comes 
along will not have the power to decide that 
hanging about should not be allowed in an area, 
the measure will give communities the power and 
back-up from local authorities and the police to be 
able to say, “Enough is enough. We are not going 
to accept this.” The measure sends out a signal 
that those communities have the support of all 
agencies in addressing the problem. 

Douglas Keil: To put it simply, those whom I 
represent think that that can be done now. 

Nicola Sturgeon: I have immense sympathy 
with your views. I think that you are right to say 
that the powers already exist and that the problem 
is that the police have neither the time nor the 
resources to use those powers. However, if I may 
just play devil’s advocate for a moment, I want to 
ask how you would respond to the argument that 
prevention is better than cure. Rather than having 
police officers dealing with the problem as it arises 
night after night and weekend after weekend, 
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would it not be better to designate an area and to 
prevent, or at least to try to prevent, the problem 
from occurring in the first place? Would that not be 
a better use of time, which might free up the police 
to do other things? How would you respond to that 
argument? 

Douglas Keil: I certainly do not think that police 
actions should be confined to arresting people or 
to chasing them around the street. That is not the 
point at all. If we had sufficient community beat 
officers, we could begin to build relationships not 
just with young people but with all people. That 
would develop trust and might lead to the return of 
a degree of respect for authority. Where there are 
community beat officers, that is precisely what 
happens—they develop relationships and it is then 
easier to explain to young people why their 
presence on a particular street corner might not be 
best for all concerned and why they might be 
better moving on elsewhere. That is the best way 
of dealing with such problems, if there are the time 
and resources to do so. 

Mike Pringle: I will ask you what I asked David 
Strang. It has been suggested to me that part 3 of 
the bill, if indeed it remained in the bill, would not 
be used. What is your view on that? 

Douglas Keil: I find it hard to envisage a set of 
circumstances in which it would be used. 

Mike Pringle: You think that the police would 
simply not use part 3 of the bill. 

Douglas Keil: I cannot see when it would be 
used. I must pick up something that Mr Strang 
said. The provision in the bill that I am most 
concerned about is section 21. The power of 
direction that it proposes is probably the most 
important issue in relation to the police that the 
Justice 2 Committee is ever likely to deal with. We 
are talking about the chief constables’ operational 
autonomy, which is an issue that goes way 
beyond the terms of the Antisocial Behaviour etc 
(Scotland) Bill.  

In a Home Office paper that was published in 
November last year, David Blunkett wrote:  

“the Government … is not seeking to interfere in 
operational policing decisions which are the right and duty 
of chief officers to take—a position which is enshrined in 
law. Police forces are under the direction and control of 
their chief officer—not politicians. The political impartiality 
of the police is absolutely vital for public confidence.” 

I could not agree more with that and I would go so 
far as to include section 20, which is on guidance 
on operational matters, in my concerns. I do not 
think that giving directions is the function of 
ministers. Section 21 would destroy a long-held 
policing principle. Public confidence in and support 
for the police are the very foundation of our 
system. That principle is heavily rooted in the 
knowledge that policing decisions are taken for 

policing, rather than political, reasons. I urge the 
committee to do whatever it can to have section 
21 removed from the bill. 

Jackie Baillie: I want to clarify two points. I 
might have misread section 21, but I understood 
that it related to the designation of an area and 
that, because that is a serious step to take, the 
suggestion was that the Scottish ministers should 
do that. Have I picked that up entirely wrongly? 
You are suggesting that the proposed power of 
direction is far greater than that. 

Douglas Keil: Section 21 says that the power of 
direction relates to part 4 of the bill. To me, that 
means the whole of that part. If we take the 
interpretation of section 21 to its extreme, it 
suggests that the Scottish ministers could 
designate a particular area as suffering from an 
unacceptable level of antisocial behaviour simply 
by lifting the telephone and directing the chief 
constable to put a number of men there, to have 
the area authorised and to get the situation sorted 
out. That flies in the face of everything that we 
know and understand about the democratic 
position of the police in this country. 

The Convener: For the sake of clarity, I point 
out that section 21 refers to part 3 of the bill, but it 
appears that the powers that are given to the 
Scottish ministers embrace all the sections in that 
part of the bill. 

Jackie Baillie: I want to pursue the point so that 
it is clear in my mind. If it were clearly defined that 
the ministerial power was to be exercised simply in 
relation to the designation of an area—which, in 
itself, is quite significant—and that that was to be 
done at the end of the process rather than at the 
beginning, as you suggested in your example of a 
minister simply lifting the phone to speak to the 
relevant chief constable, would you have the same 
reservations? That is the issue that I am struggling 
with, so I will make you struggle with it, too. 

Douglas Keil: I understand that the police must 
come under the direction and control of the 
Government; in my mind, there is no question but 
that that must be the case. However, there must 
be a separation in relation to operational matters.  

Jackie Baillie: Okay, we will leave it at that for 
now. 

I have another question that develops the point 
that Nicola Sturgeon was making. Do you think 
that designating an area might lead to a better 
focus for resources, which would mean that the 
chief constable or whoever was operationally 
responsible could identify where community beat 
officers might be required to do the kind of 
prevention work that you say works effectively? 
Might not such designation act as a deterrent to 
young people who were hanging about in a 
particular area? 
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Douglas Keil: It is not for me to interpret how 
the Scottish ministers intend that the bill will apply. 
I find it extremely difficult to envisage a set of 
circumstances in which a superintendent would 
say that a problem was significant enough to 
authorise the designation of a particular area. If 
there are persistent problems and there are 
sufficient police resources, the two will meet. 
There is no doubt that a beat officer knows 
precisely where the difficulties in his area are; it is 
simply a question of whether he has the time and 
resources to deal with them. 

The Convener: If the power is enacted, it is 
foreseeable—for the reasons that Karen Whitefield 
outlined in relation to the community that she 
described—that there will be significant pressure 
on police forces from communities. I suspect that 
in the first instance pressure may not be applied 
by the Scottish ministers. However, I understand 
that residents groups, community councils, 
community activists, shopkeepers and residents 
will phone local divisional officers to say that there 
is an act that gives them power to do something 
and they should do it, because a large number of 
youngsters or others are congregating at a 
location. It will be very difficult for senior police 
officers to resist that pressure. I am concerned 
about what will happen if they cannot resist it—it is 
foreseeable that it will be difficult for them to do 
so—and an area is declared a no-go area for 
individuals. In any community, there is a 
predictable number of known havens where 
people can congregate. The difficulty is that those 
people will become peripatetic and go on a 
journey that ends only when every area has been 
designated. 

Douglas Keil: That is a possibility. We have 
expressed concerns about raising levels of public 
expectation. The circumstances that you have 
outlined are definitely possible. Everything 
depends on the time and resources that we have 
and on the view that we take of the seriousness of 
the type of call that you have described, as 
compared with a call about housebreaking or a 
stolen vehicle. How should we respond to such 
calls? Do we appreciate the negative impact that 
antisocial behaviour has on people? 

The power to designate an area would work only 
in relation to people who do not live in that area. In 
my mind the question arises of what dispersal 
means. How far do we have to move people 
before they are dispersed? How far apart do two 
people have to be before they are not a group? In 
reality, that type of issue can become almost a 
game, especially in some areas. My worry is that 
the provision would become an unwieldy piece of 
legislation that we would not use and that better 
results could be achieved if we had the time and 
resources to implement existing measures. 

The Convener: So you anticipate that, even if 

an area were designated and hurdles 2, 3 and 4 
had been safely crossed, designation could be 
counterproductive. You anticipate a series of 
phone calls to the police from people saying, 
“They are back in that park. Get out here at once.” 

Douglas Keil: Absolutely. For very good 
reason, we cannot always attend an incident, 
either at all or as fast as we would like to. That is 
the subject of complaints from the public. I agree 
that it is terrible when someone telephones the 
police and, because of the work load in other 
areas, officers cannot attend. That is extremely 
disappointing. There is a danger that the bill will 
raise the levels of public expectation and lead to 
an increase in the number of complaints. 

The Convener: If the provision is implemented 
and is to work, it must have a resource implication 
for the police force, or the police will not be able to 
attend to all the calls demanding that miscreant 
individuals who have been found in a banned 
location be dealt with. 

Douglas Keil: Given the conditions that must 
exist for the power to be exercised, the police 
resources that are required to create an 
authorised area could better be deployed in 
dealing with the problem in the first place. 

Maureen Macmillan: I have one brief question 
to which you may be able to give a very brief 
answer. In your written evidence, you say nothing 
about parenting orders, so I assume that you are 
in favour of the Executive’s proposals in that area. 

Douglas Keil: The Scottish Police Federation 
did not take a position either for or against 
parenting orders. 

Jackie Baillie: I have a similar question about 
community reparation orders. I know that the 
police are in favour of restorative justice. Are you 
equally in favour of community reparation orders? 

Douglas Keil: In response to Scottish Executive 
proposals other than the bill, we have expressed 
our support for community reparation orders. 

Karen Whitefield: I have a question about the 
extension of restriction of liberty orders to those 
under 16. Does the federation think that such 
orders might have a positive effect in addressing 
offending behaviour? 

16:15 
Douglas Keil: I will quickly mention that an 

excellent pilot is taking place at Hamilton youth 
court, in which RLOs are being used as an 
alternative to remand. We are extremely happy 
about how that pilot is going. I must say that it is 
100 per cent funded by the Scottish Executive, so 
it is easy on this occasion for us to apply 
resources to the initiative. However, as I 

 

952



441  6 JANUARY 2004  442 

understand it, and as Mr Strang said, the RLOs 
that are proposed in the bill would have no policing 
implications because the monitoring firm, rather 
than the police, would deal with breaches of the 
orders. 

Karen Whitefield: So you would have no 
objection to the use of RLOs. 

Douglas Keil: No. 

Nicola Sturgeon: Very briefly, we would like 
you finally to comment on the parts of the bill that 
relate to fixed penalties and to the closure of 
premises. You have dealt with both parts 
extensively in your submission, but this is an 
opportunity to add anything or to put anything on 
the record about either part if you want to do so. 

Douglas Keil: We think that powers to close 
premises might well be useful on occasions. 

I will make one or two comments about fixed 
penalties, as there has been a change in approach 
between the consultation exercise and the bill. 
There are certainly circumstances in which fixed 
penalties would save police time. If someone were 
to accept a fixed penalty and pay it within 28 days, 
we would not have to send a report to the court, 
which would represent a direct time saving for the 
police. 

We are not so certain that police time would be 
saved—in fact we do not think that any would be 
saved—at the locus of the offence. We would not 
know at that point whether the fixed-penalty notice 
would be offered, accepted or paid, so the same 
level of inquiry into any incident would have to 
take place at the location of the offence. Similarly, 
if a person were to be taken to the police office, 
the custody procedures would be exactly the 
same, so no time would be saved there. 

Fixed penalties might also have a negative 
effect. If someone were to accept a fixed penalty 
and we believed that it would be paid, but at some 
later stage it transpired that the penalty had not 
been paid, we would have to submit a report to the 
court. There would therefore be a slight duplication 
of work and a slightly negative impact on police 
time. However, we think that the Executive is 
absolutely right to propose a pilot on fixed 
penalties and we support that. 

The Convener: If members have no final 
questions, do you want to make any concluding 
comments? 

Douglas Keil: No, I am satisfied, thank you. 

The Convener: Thank you very much for joining 
us this afternoon in a very helpful session. 

In conclusion, I remind members that this was 
our final evidence-taking session—I beg your 
pardon, I am being reminded that our final 
evidence-taking session will take place next week. 

If I put on my specs we might get on better. We 
will take our final evidence from the Law Society of 
Scotland and the Deputy Minister for Justice at 
next week’s meeting. After that we will have an 
opportunity to consider any additional written 
evidence at our meeting on 20 January, before we 
draft our stage 1 report. 

I thank members of the committee for their 
attendance—it has been a long day but it has 
been very interesting and I am grateful to 
members for their support during the meeting. 

Meeting closed at 16:18. 
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2nd Meeting, 2004 (Session 2) 13 January 2004 
 
SUBMISSION FROM LAW SOCIETY SCOTLAND 
 
Thank you for your letter of 14 November, inviting the Society to give evidence to the Justice 2 
Committee on 13 January 2004.  The following parts of the Bill relate principally to justice issues 
and, accordingly, the Committee has confined its comments in this response to those areas:- 
 
• Part 2 – Anti-Social Behaviour Orders 
• Part 3 – Dispersal of groups 
• Part4 – Closure of premises 
• Part 9 – Parenting Orders 
• Part 10 – Further criminal measures 
• Part 11 – Fixed penalties, and 
• Part 12 – Children’s Hearings 
 
The Context 
 
The Committee condemns anti-social behaviour in all its forms and wants to ensure that this Bill is 
effective and efficient in providing a means by which Scotland’s communities can be safer.  In 
framing a strategy to address the causes and effects of anti-social behaviour, consideration should 
be given to inspiring people to better citizenship, instilling a desire at community level to take pride 
in the local environment, providing support for those who are victims of crime and establishing 
better inter-agency co-operation to deliver effective solutions to prevent re-offending. 
 
Part 2 – Anti-Social Behaviour Orders 
 
Section 4(2)(a) of the Bill extends the availability of an Anti-Social Behaviour Order (“ASBO”) to 
specified persons over the age of 12 years.  The Committee has concerns about the proposed 
extension of ASBOs to those under 16 years of age and believes that the forum in which to 
address the anti-social behaviour of this group is a well-resourced children’s hearing system.   
In 2000, the Scottish Executive Report of the Advisory Group on Youth Crime indicated that youth 
crime and repeat offending can only effectively be addressed if the emphasis is placed on 
education, prevention and early intervention.  Central to this process is the early identification of 
particular problems or vulnerability, which may ultimately lead to anti-social or offending behaviour.  
To ensure that effective action is taken, a multi-agency approach should be adopted between youth 
groups, social work and criminal justice agencies.  Provision should be made to ensure that 
relevant information is exchanged where appropriate.  The young person concerned should be at 
the centre of any proposed intervention, with an action plan drafted specifically to address his or 
her needs.  Care will have to be taken in this regard to ensure compliance with the Data Protection 
Act 1988 and the European Convention on Human Rights, Article 8 (right to privacy). It may be that 
action at this stage will be enough to prevent the young person from embarking on a course of anti-
social behaviour.   

The Scottish Children’s Reporter Administration has an important role, both in considering the 
welfare issues for that child and in seeking to address the offending behaviour.  If the intervention 
of the Children’s Panel is not successful in assisting the young person address the behaviour, then 
criminal proceedings may follow if there is subsequent offending, once the child has reached the 
age of 16 (subject to the few exceptions where children under that age may be prosecuted).  

In seeking to extend the use of ASBOs to those under 16, the policy memorandum indicates that 
“there remains a small number of persistently anti-social young people for whom no existing 
measures are effective.  In these cases, a court imposed order may be necessary to make clear 
that persistent disorderly behaviour will not be tolerated”343.  It is difficult to ascertain what greater 
deterrent effect the use of an ASBO could have over the application of the criminal law.  Section 
110 of the Bill provides the interpretation of “anti-social behaviour” for the purposes of the Bill and 
indicates that anti-social behaviour is constituted by acts, or a course of conduct, that causes or is 

                                            
343 Policy Memorandum paragraph 19 
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likely to cause alarm or distress.  Conduct such as this would be capable of being prosecuted as a 
breach of the peace in the criminal courts, if there was sufficient evidence. 

If the policy intention is generally to divert young persons away from the criminal justice system, 
and as an alternative to provide ASBOs, then it should be noted that breach of an ASBO is a 
criminal offence.  Those under 16 who breach an ASBO could therefore be brought into the 
criminal justice system and find themselves with a criminal record before they reach the age of 16.   

If ASBOs are to be extended to those under 16 years of age, then the Committee agrees that the 
sheriff should have regard to any views expressed by the Principal Reporter, prior to making the 
order.  The Committee welcomes the inclusion of this requirement in section 4(2) of the Bill.   

Although reference is made in section 7 to intimation of the application for an interim ASBO to the 
specified person, there is no provision for the specified person to make representations to the 
sheriff in advance of the making of the interim order.  The Committee also notes that there is no 
requirement under section 7(2) for the Sheriff to consult and have regard to the views of the 
Principal Reporter when the specified person is a child and an interim ASBO is sought.  The 
Committee would suggest that section 7(2) is extended in this regard. 
Section 9(7) of the Bill makes specific provision for breach of an ASBO when the specified person 
is a child, and restricts the penalty to a fine.  Is this is an appropriate sanction in circumstances 
when the specified person will have no or little income?  
 
Part 3 – Dispersal of Groups 
 
Part 3 of the Bill is designed to provide the police with the authority to designate an area where 
anti-social behaviour is a significant and persistent problem and where groups have caused alarm 
or distress.  The police will have the power in that designated area to disperse groups whose 
presence or behaviour causes alarm or distress to any members of the public.  

However, the Committee notes that the police already have powers both under statute and at 
common law to deal with the dispersal of groups in certain circumstances.  Part IV of the Civic 
Government (Scotland) 1982 deals specifically with the powers of constables to deal with 
annoying, offensive, obstructive or dangerous behaviour.  Section 50 of that Act makes provision 
for dealing with those who are drunk and incapable in a public place.  Section 53 creates the 
offence of obstruction and provides for a situation in which individuals in a group obstruct the 
“lawful passage” of others and who refuse to move along when asked to do so.  Section 54 deals 
with noise nuisance.  In addition, police have powers to intervene in circumstances where the 
disorderly behaviour amounts to a breach of the peace and can detain or arrest those involved in 
criminal behaviour.   
 
Section 18(1) of the Bill, however, extends these powers by allowing a constable to give a direction 
requiring a group of two or more persons to disperse or leave the relevant locality and prevent 
them from returning to the locality for a period not exceeding 24 hours, if that constable has 
reasonable grounds for believing that the presence of those persons is likely to, or has resulted in 
any members of the public being alarmed or distressed.  It would appear from the drafting of this 
provision that if the constable has reasonable grounds for believing that the presence of the group 
alone in that area would result in alarm or distress to members of the public, then the dispersal 
provisions will apply.  The Justice 2 Committee should be satisfied that this aspect of the Bill is 
compliant with Article 11 of the ECHR (freedom of assembly and association). 
 
Part 4 – Closure of Premises 
 
Part 4 of the Bill will allow the closure of premises where in the preceding three months, a person 
has engaged in anti-social behaviour on the premises and where the use of the premises is 
associated with persistent disorder and serious nuisance to members of the public.  There does not 
appear to be any restriction on the type of premises to which Part 4 of the Bill will apply and 
“licensed premises” would, therefore, appear to come within the ambit of these provisions.  The 
Committee questions how these provisions interface with the current review of licensing law being 
carried out by Sheriff Principal Nicholson.  In the interests of clarity and consistency, there would 
be merit in dealing with closure of licensed premises in the context of licensing law. 
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Part 9 – Parenting Orders 
 
• Part 9 of the Bill introduces parenting orders which are designed to introduce compulsory 
measures to improve the parenting skills of those identified as having poor parenting skills.  A 
parenting order will require the parent to comply with the requirements set out in it and will normally 
require the parent to attend counselling or guidance for a maximum of 3 months in the course of 
the order.  Breach of a parenting order can be a criminal offence resulting in the imposition of a 
fine. 
 
The Committee is not convinced that parenting orders will achieve their objective if backed by 
criminal sanction.  The Scottish Children’s Reporter Administration is designed to look both at the 
welfare of the child as well as his or her offending behaviour and, as such, is privy to information 
about the family as a whole.  In addressing these issues, the Panel can make recommendations 
where appropriate for supervision and design disposals, which will assist the family as a whole.  
The Committee would endorse this approach, rather than shifting the emphasis towards 
punishment of the parent.  The Policy Memorandum makes it clear that parenting orders require a 
parent to exercise control over the child’s behaviour and to ensure that the child, for example, 
avoids contact with disruptive children344.  Whilst the parent may do their best to ensure 
compliance, there could be situations in which the parent is unable to control the actions of a child 
or is simply unaware that the child is in fact engaging in the prohibited behaviour.  Breach of a 
parenting order is, nevertheless, a criminal offence.   
 
The Committee is concerned that in practice, these proposals will extend the doctrine of vicarious 
liability in the criminal law.  The concept that one person, other than when acting in concert with 
another person or other persons, will be criminally responsible for the actions of another, although 
not novel in Scots law, has traditionally been restricted to specific offences, such as those involving 
the supply, or the sale of goods under the Licensing Act.  Parenting orders would extend 
responsibility for the acts or omissions of the child to the parent, even in circumstances where there 
was nothing further that a reasonable parent could have done to prevent the child acting in that 
way. 
 
The Committee also believes that greater consideration requires to be given to the operation of 
these orders from an equality perspective.  The unmarried father of a child who has not acquired 
his parental rights in terms of section 4 of the Children (Scotland) Act 1995 would be able to avoid 
responsibility for these orders, whereas the mother of the child would not.  In what way, therefore, 
do these provisions ensure equality of treatment for both parents of the child? 
 
Part 10 – Further Criminal Measures. 
Community Reparation Orders – Section 89 
 
Section 89 introduces a new sentencing option in the form of a Community Reparation Order 
(“CRO”) to deal with offences where there is an anti-social behaviour element.  The Committee 
agrees with the ethos behind CROs and believes that the courts should have a disposal available 
to them which would focus on making reparation in response to anti-social behaviour.  The 
Committee would, however, question whether it is necessary to create a new disposal in the form 
of a CRO and whether the Supervised Attendance Order (SAO) could be adapted to serve the 
same purpose.  The principle agents within the criminal justice system are familiar with the concept 
and operation of SAOs and the existing framework could be adapted.  Indeed, the Committee 
understands that two pilots are already under development to explore the extension of the use of 
SAOs as a disposal at first instance, in circumstances where the court considers that the offender 
is unlikely to be able to pay a fine.  
 
Sufficient resources should be allocated to the agencies involved in implementing these orders if 
they are to be effective.  In this regard, it would also be helpful if provision were made for local 
authorities to consult with appropriate agencies and bodies, such as local victim organisations and 
the police, in determining the appropriate form of reparation for individual offenders.  The 
Committee would also recommend that efforts are made to ensure that the period between alleged 

                                            
344 Policy Memorandum paragraph 134. 
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commission of the crime and disposal of the case is kept to a minimum, mirroring the approach 
taken in the Hamilton Youth Court Project. 
 
The Committee notes that in terms of the new section 245K(2)(b) that such orders will only be 
applicable when the offender is aged between 12 and 22 years of age.  The Committee would 
question the limitation of this provision in this way and would suggest that a wide range of 
disposals should be available to ensure that the most appropriate disposal is tailored to the 
offender in question.  Whilst young people may benefit from such orders, it would appear arbitrary 
to set an upper age limit at which this disposal would then be unavailable. 
 
Section 90 – Restriction of Liberty Orders 
 
Section 90 of the Bill removes the age restriction in section 245A(1) of the Criminal Procedure 
(Scotland) Act 1995 to allow the courts to impose a Restriction of Liberty Order (RLO) on offenders 
under the age of 16 who are dealt with by the court system rather than through the Children’s 
Hearing System.  In August 1998, RLOs with electronic monitoring were introduced as a new 
community sentence and made available on an experimental basis to the sheriff courts in 
Aberdeen, Hamilton and Peterhead.  The imposition of the orders provided an alternative to 
custody, or to other community sentences.  An evaluation was conducted from the start of the 
period until early in 2000 and results of research published by the Scottish Executive.  The report 
produced indicated that younger offenders were less likely to complete their orders and that factors 
such as family tensions, unsettled accommodation and chaotic and erratic lifestyles indicate 
unsuitability for such a disposal.   
 
The results of research on the pilot of electronic monitoring for those aged 10 to 15 in England and 
Wales is also interesting.  There was a low rate of use of the curfew order for this group of 
offenders, particularly because only a small number were thought to be suitable.  Many young 
offenders did not have a stable home life, which is a prerequisite for a curfew order.  The report 
also highlights concerns about the potential effect of tagging on young offenders.  One concern 
was that the tag would be seen as a stigma.  Although it is desirable for people to accept 
responsibility for their actions, another concern was that if a person is labelled “offender” and 
accepts the label, they will then live up to it.  Interviews with young offenders and their families 
provided evidence of both reactions. 
 
The financial memorandum indicates345 that of the 80 children who were dealt with by the adult 
courts in 2001, 16 were detained in secure accommodation.  Against this background, 
consideration should be given to whether the extension of RLOs to those under 16, is an 
appropriate and effective policy initiative.  
 
Part 11 – Fixed Penalties 
 
Part 11 of the Bill extends the availability for the use of fixed penalties to specified offences.  The 
Committee notes that the use of fixed penalty fines is one of the issues under consideration by 
Sheriff Principal McInnes’s Committee on the Review of Summary Justice.  It may, therefore, be 
more appropriate for the use of fixed penalties to be considered in the light of recommendations 
which will be proposed by the McInnes Committee and in the context of community policing, rather 
than consider it in isolation in the context of the Bill. 
 
However, the Committee can see the merit in the extension of fixed penalty notices for some of the 
more straightforward and discrete offences listed in the Bill, but is concerned that these notices 
could be used in cases where there is a reasonable chance that the victim of the crime could be 
compensated for pecuniary loss which has resulted from the crime, particularly in cases of 
vandalism under section 52(1) of the Criminal Law (Consolidation) (Scotland) Act 1995 and the 
common law offence of malicious mischief.  The Committee would also question where it is 
appropriate to extend the use of these notices to cases involving drunkenness and breaches of the 
peace.  The common law offence of breach of the peace can encompass a wide range of conduct 
and in light of the decision in Smith-v-Donnelly 2001 SCCR 800, can require legal judgment to 

                                            
345 At paragraph 359. 
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determine whether specific conduct will fall within its ambit.  The Committee is therefore concerned 
about the blanket extension of fixed penalties for all breaches of the peace.   
 
Section 98(5) and (6) provides that if the fixed penalty notice is not paid within the specified period 
of time and the recipient of the fixed penalty notice has not made a request to be tried, then that 
person will be liable to pay a sum equal to 1½ times the amount of the fixed penalty notice and that 
amount will be treated as a registered fine.  Given the consequences of failure to pay the fixed 
penalty notice, the Committee would recommend that section 97(3) is extended to include a 
reference to the fact that the recipient of the fixed penalty notice can consult a solicitor prior to 
determining the appropriate course of action and information should also be provided in the notice 
about the possible availability of legal aid. 
 
Part 12 – Children’s Hearings 
 
Part 12 of the Bill introduces the availability of the monitoring for young people who are dealt with 
by the Children’s Hearing System.  The Committee is not in favour of the extension of the use of 
electronic monitoring as a disposal for the Children’s Hearing System.   
 
Electronic monitoring could be perceived as an alternative to secure accommodation.  However, 
secure accommodation places some focus on the education of the child and seeks to ensure that 
welfare issues are addressed, whereas electronic monitoring will deal solely with containment. 
 
I hope these comments are of some assistance to the Committee and further detailed comments in 
relation to drafting of the Bill will be made in advance of Stage 2. 
 
Mrs Anne Keenan 
Depute Director 
8 January 2004 
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Scottish Parliament 

Justice 2 Committee 

Tuesday 13 January 2004 

(Afternoon) 

[THE CONVENER opened the meeting at 14:01] 

Antisocial Behaviour etc 
(Scotland) Bill: Stage 1 

The Convener (Miss Annabel Goldie): Good 
afternoon, everyone. I welcome you all to this 
second meeting of the Justice 2 Committee in 
2004. We propose to continue taking evidence on 
the Antisocial Behaviour etc (Scotland) Bill. I crave 
the indulgence of the committee: I am struggling 
slightly under health challenges, which manifest 
themselves in uncontrolled convulsions of 
coughing. Does the committee agree that, if I have 
to depart without notice, Karen Whitefield will take 
over and convene the meeting?  

Members indicated agreement. 

The Convener: When it happened at my 
surgery yesterday, my constituents almost had to 
be removed for medical help by the time I had 
finished. 

On behalf of the committee, I welcome Michael 
Clancy, director of the law reform department at 
the Law Society of Scotland; and Anne Keenan, 
depute director of the same department. Your 
colleagues, Gerard Brown and Alex Prentice, were 
initially hoping to join you, but I gather that they 
are not available.  

Michael Clancy (Law Society of Scotland): 
That is unfortunately true, convener. Thank you for 
your welcome. I hope that your convulsions are 
not caused by any evidence that we have 
submitted, and that you will stay the course. Gerry 
Brown and Alex Prentice cannot be with us 
because of court commitments, so we are bereft. 
That having been said, if there is anything that we 
cannot answer, but which they, as practitioners, 
would be more suited to answer, then, if the 
committee would grant us the indulgence, we will 
take it back to them and come forward with further 
written submissions later. 

The Convener: That is very helpful, Mr Clancy, 
thank you. Committee members have seen the 
Law Society’s submission on the bill, and we 
express our appreciation for it. Without further 
ado, I invite Nicola Sturgeon to ask about the 
general issue of resources, as distinct from that of 
legal powers.  

Nicola Sturgeon (Glasgow) (SNP): We are 
grateful for your comprehensive written 
submission, which was very useful. I am sure that 
you will have opportunities to expand on it in the 
course of the afternoon.  

My first question arises from a view that a 
number of witnesses have put forward. Although 
there is universal agreement that antisocial 
behaviour is a problem that must be taken 
seriously, one view is that it is not an adequate or 
appropriate legislative framework that is lacking; 
rather, it is resources that are required in order for 
the framework to function properly. Would you 
have any sympathy with that view? 

Michael Clancy: We would have sympathy with 
that view. As we have pointed out, there are 
examples of existing law in use in relation to a 
number of provisions in the bill. We have some 
sympathy with the point of view that how the 
current law is applied, together with how resources 
are applied in relation to that law, constitutes a 
good part of the issue. 

The Convener: Is there anything further? 

Michael Clancy: I think that that covers it at the 
moment. 

Mike Pringle (Edinburgh South) (LD): I would 
like to ask about antisocial behaviour. Everybody 
has a different concept of what antisocial 
behaviour is. What is your view on the definition in 
the bill? Is it too wide? Is it too subjective? Does 
the Law Society have those concerns? 

Anne Keenan (Law Society of Scotland): 
Antisocial behaviour has been highlighted as a 
problem throughout communities in Scotland, and 
we sympathise with communities that are 
experiencing it. If the bill is to operate effectively, 
there has to be a quite broad definition of 
antisocial behaviour, as it will have to encapsulate 
a range of behaviour that we may be dealing with 
in our communities. The definition in section 110 
adequately does that. 

Mike Pringle: Let us, then, consider the 
question of antisocial behaviour orders. At the 
moment, an ASBO can be issued to somebody 
who is aged 16 or over. The suggestion is that the 
age limit should be extended down to 12. You say 
quite a bit about that in your submission. Like 
Nicola Sturgeon, I thank you for your submission, 
which is comprehensive. 

Anne Keenan: Section 4(2)(a) will extend the 
availability of ASBOs to persons under the age of 
16. The Law Society’s criminal law committee had 
some concern about the extension of ASBOs to 
children under the age of 16. Principally, we 
considered how to address the behaviour of 
under-16s from the point of view of the welfare 
principles that are traditionally associated with the 
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Scottish Children’s Reporter Administration. We 
have also had regard to the Scottish Executive’s 
“Report of Advisory Group on Youth Crime”, which 
was published in 2000. The report quite clearly 
puts the emphasis on early identification, 
education and prevention, and we are keen to see 
those initiatives kick in at an early stage. 

I appreciate that the bill is only part of several 
continuing Executive strategies and that it should 
be viewed in that light. However, we are keen for 
youth groups and other organisations that see the 
stems of the antisocial behaviour coming from 
young people to work together—perhaps with 
social work interests and those on the criminal 
justice side—so that we can develop a 
comprehensive package of care that will address 
the antisocial behaviour of each individual in the 
system. We are looking for a more packaged 
system of care, and the Scottish Children’s 
Reporter Administration has a key role to play in 
creating that through working with other 
organisations. Currently, the children’s panel will 
intervene if compulsion or supervision is required. 
If its intervention fails, there is also recourse to 
criminal law, in certain circumstances, if criminal 
behaviour persists. 

On the intention to extend the use of ASBOs to 
under-16s as a deterrent, the criminal law 
committee is not sure that an ASBO would be any 
greater deterrent than criminal law and the 
sanctions that it could impose. If, on the other 
hand, the policy intention is to divert that group of 
people away from criminal action, we feel that the 
Parliament should be clear that the breach of an 
ASBO is a criminal offence. In that situation, 
someone might receive a criminal conviction for 
what may be regarded as minor criminal conduct. 
That is our principal concern. Having said that, if 
the use of ASBOs is to be extended, we welcome 
the fact that there will be consultation with the 
principal reporter. In that way, at least a more 
holistic view will be taken of the situation in which 
the child finds himself or herself. 

Mike Pringle: You have already answered one 
of my questions on the civil-criminal element. I am 
interested in whether you think that 12 is the 
appropriate age. I do not know why 12 was 
chosen. It was suggested early on in our evidence 
taking that it was chosen because that is the age 
at which somebody can legally consult a solicitor 
in their own right. I am not sure whether that is 
correct or not. Perhaps you could expand on that. 
Is 12 too young? Would 13 or 14 be more 
appropriate? 

Anne Keenan: We are concerned about going 
below 16, but I can understand why 12 was 
chosen. The Age of Legal Capacity (Scotland) Act 
1991 entitles someone to instruct a solicitor at the 
age of 12—to make a will and that type of thing—

so 12 would appear to be an appropriate age at 
which to draw that line. 

Maureen Macmillan (Highlands and Islands) 
(Lab): I want to press you further on the balance 
between criminal sanctions and civil sanctions. 
You are saying that if, at the end of the day, a 
child is to have a criminal record—because 
breaking an ASBO is a criminal offence—the 
offence should be equivalent to the kind of offence 
that would go to the criminal court in the first 
place, such as breach of the peace. 

Anne Keenan: No. I am saying that we must 
realise that although we may think that we are 
putting someone on a civil order and trying to 
divert them away from the criminal justice system, 
a breach of that civil order could result in a 
criminal offence. That would mean that, at the end 
of the day, that person could have a criminal 
record, although the intention at the beginning was 
to put them on a civil order. 

Maureen Macmillan: But it is another step that 
can be taken on the civil side, before the person 
has a criminal conviction, rather than going 
straight for a breach of the peace or something 
like that. 

Anne Keenan: Yes, I can see that line of 
argument. 

Maureen Macmillan: It would give one last 
chance, if you like. 

Anne Keenan: Yes, it would. 

Nicola Sturgeon: I will address the provisions 
on the dispersal of groups, which your submission 
dealt with in some detail, so I apologise if I go over 
the same ground. You made it clear that you do 
not support the provisions, and set out reasons 
why. Do the bill’s provisions add anything at all to 
the current law that might be useful to the police in 
the execution of their duties? 

Michael Clancy: It is a complex area, because 
so many issues are involved. It can be extremely 
problematic for communities to live with groups—
principally of young people—causing difficulties, 
so we can see the wellspring of the desire to do 
something. 

In examining the provision we discovered that 
dealing with antisocial behaviour is one thing, but 
that a “relevant locality” is determined not only by 
the fact that members of the public have been 
alarmed or distressed as a result of the behaviour 
of people gathered there, but by the presence of 
people gathered there. The identification of the 
locality is only one step along the way. That, 
together with consultation with the local authority, 
represents some kind of safeguard against the 
arbitrary identification of localities. There are 
concerns, however, that the mere presence of a 
group could result in a police officer issuing a 
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dispersal order under section 18 and that 
contravention of that order could result in a 
criminal conviction—simply because of the 
presence of people in the locality. 

14:15 
We have taken a look at the law on this. 

Surprise, surprise, there is an issue about the 
presence of people who are busy doing nothing. 
The “Short Guide to the European Convention on 
Human Rights”, which was published by the 
Council of Europe, points out that article 11 of the 
convention protects the right of assembly. The 
right is subject to some specified definitions of 
exception such as the need to ensure national 
security and public safety or for criminal activity or 
disorder not to happen or for public health and 
morals to be protected. Article 11 sets out the right 
of assembly quite clearly.  

There is case law on the issue. That is where we 
find difficulty with the issue of “presence”. 
Considering the case of Ezelin v France in 1991, 
the “Short Guide to the European Convention on 
Human Rights” says: 

“Whatever difficulties a State may have in guaranteeing 
the right to freedom of peaceful assembly, an individual 
may not be penalised for participating in one in the absence 
of any improper conduct on his or her part.” 

I have said in the very recent past that there is a 
risk—I put it no stronger than that—that this 
provision could be challenged under article 11. 

Every case has to be dealt with on its merits. 
Although I cannot say, hand on heart, that a 
contravention would occur in every instance, I can 
say that some people who would be moved on 
and who are not engaged in behaviour might say, 
“I was just there as part of a peaceful assembly. I 
am protected under the convention.” I do not know 
whether that further elucidates or confuses things. 

Nicola Sturgeon: It deals with the point that you 
made in your submission about the European 
convention on human rights. You expanded on the 
point quite well. 

I want to look at the issue from another angle. 
Let us assume for the moment that an amendment 
is lodged to remove the possibility of groups being 
moved on, or of an area being designated, simply 
because of the presence of a group. Let us 
assume that behaviour, as opposed to mere 
presence, is the determinant factor and that we 
thus deal with the ECHR issue. 

In that case, is it your view that anything in such 
a provision would be an improvement on the 
provisions of the Civic Government (Scotland) Act 
1982, which you mentioned in your submission? 
Would such a provision materially change the 
situation as far as the police are concerned? 

Would it give them additional powers that they do 
not have at present to move groups of people on? 

Michael Clancy: I think that it would materially 
change the position for the police. The committee 
heard evidence last week from the Association of 
Chief Police Officers in Scotland and the Scottish 
Police Federation about how the police would be 
impacted on. I think that words like “bureaucracy” 
were heard from some of the witnesses. The 
position of the police could be changed because of 
bureaucracy—the additional hoops that they would 
have to go through. The position of those who 
want to gather in groups might also change if a 
warning were made in respect of the identification 
of a locality. 

It is a difficult judgment call as to how the 
provision would improve things. Certainly, under 
section 18, one can see the unfortunate police 
constable who has discovered a group of—let us 
say—young solicitors who are hanging around in a 
designated locality in the west end of Edinburgh. 
The constable will tell them to move on and, as a 
result, gets involved in an altercation with one of 
them. It is possible to see how such a situation 
could escalate quite quickly from the constable 
saying, “Move along,” to the reply, “No I won’t. I’m 
exercising my peaceful rights,” or whatever—
matters could go further. There could be issues 
about support and back-up for that policeman, so 
our approach must be cautious.  

One matter that is not in the bill and which we 
did not mention in our submission, although we 
have talked and thought about it, is the fact that 
there is no statistical evidence—at least, I certainly 
have not found any—that indicates how often the 
police use powers under the Civic Government 
(Scotland) Act 1982, or the laws against breach of 
the peace and mobbing and rioting. Nor is there 
evidence of the impact on communities of the use 
of those powers. 

We suggest that the committee and the 
Executive consider running an all-Scotland pilot for 
a fixed period during the next four years, in order 
to examine the provisions on the dispersal of 
groups in the bill that the Parliament eventually 
approves, and the existing provisions in the 
common law and in the statute. Some kind of 
sunset provision should be introduced so that the 
results of that research can be analysed to see 
whether the changes have made any difference to 
communities, the police, court structures, those 
who administer the law or the gangs that terrorise 
communities. It would then be possible to adopt a 
measured approach on the matter. 

Nicola Sturgeon: One argument that has been 
made in support of the provisions in the bill is that 
they would change the emphasis from reactive to 
proactive policing. Instead of being called out night 
after night to move along a group of youngsters 
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that congregates in a particular area, the police 
would be able to take proactive steps to designate 
an area and keep people away from that area. Is 
there any merit in that argument, or are you 
concerned that the problem would be displaced 
and the group would simply move to another area 
instead of congregating in the designated area? 

Michael Clancy: It is difficult for me to comment 
on that. We might postulate that if people are 
moved along they will go somewhere else. 

Reactive policing depends on the police 
service’s having a certain level of resources that 
enables it to react. A proactive approach might be 
preferable in certain circumstances. However, as a 
resident of central Edinburgh, I have had to call St 
Leonard’s police station a number of times—
especially during the festival at 2 am, when 
someone plays the bagpipes at the intersection of 
the North Bridge and the Royal Mile. After 
receiving 10 such calls, the police begin to 
recognise the ring on the phone and the situation 
can be quite problematic for them. I know from my 
own experience that the reactive approach 
sometimes produces results, but it also sometimes 
puts the police under pressure. 

Jackie Baillie (Dumbarton) (Lab): I am glad 
that you recognise the reality of what life is like for 
communities that experience pressure from 
groups that assemble and behave in a way that 
causes problems. 

The strong—and almost universal—anecdotal 
evidence from communities is that the existing 
powers of dispersal that you outlined are not being 
used. You said yourself that there is no evidence 
base that indicates how frequently those powers 
are used. In addition, police constables 
themselves have asked for extended powers. Why 
do you think that there is no need for additional 
powers, given that communities and serving police 
officers have identified such a need? 

Michael Clancy: I was inching towards an 
answer to that question. We are not in a position 
to say that police officers do not need additional 
powers. The committee heard some evidence that 
suggested that police officers do not want such 
powers. We are postulating the idea of a pilot for 
four years to see what changes can be produced 
on the ground. If, after the results of any pilot, we 
find that there has been a measurable 
improvement in the situation in those communities 
that are under siege, that is great. If, however, we 
discover that there has been no change, and that 
the gang issue remains, we might have to think 
again. 

The Convener: I ask you to clarify something. 
Last week I tried to elicit from a witness whether 
the pilot concept was of relevance. How do you 
envisage a pilot? When you talk about a pilot, do 

you mean that you would specifically select 
areas—as we have operated the public defence 
solicitor system by selecting areas for 
application—or should there be a pilot operation of 
the act for a short time throughout Scotland? 

Michael Clancy: I think I talked about an all-
Scotland pilot because it would be difficult to 
identify one area to be selected for the pilot. There 
might be competing interests. The problem might 
be different in different parts of the country. 

Jackie Baillie: In essence, the only difference 
between us is the word “pilot”. Any parliament and 
indeed, any committee, should be looking back to 
reflect on the efficacy of the laws that it has 
passed. On balance, however, we could 
implement the bill, but would you say specifically 
that it should be a pilot and that we should look at 
it again in four years’ time? 

Michael Clancy: Yes, but that should be subject 
to the comments that I made about compliance 
with article 11 and the issue of presence, and 
subject to a sunset provision and a statutorily 
enforced research programme. If the Executive is 
prepared to move on those issues, that is a matter 
for the Executive. 

Jackie Baillie: Absolutely, but I wanted to clarify 
what I was picking up and I am happy to have 
done so.  

Maureen Macmillan: What are the fundamental 
differences involved in the dispersal of certain 
groups? Many communities have an order to 
prohibit the public consumption of alcohol. The 
background to how certain examples of antisocial 
behaviour are dealt with would be much the same 
in that there would be some problems in a town 
centre with people drinking alcohol and perhaps 
shouting at passers-by. The local community—it is 
often a local councillor who would lead the 
situation—would get the local courts to support an 
order from the Executive to ban alcohol 
consumption in public in that particular area. That 
means that people are just not allowed to drink in 
public and that they can be moved on or 
prevented from drinking by the police. Is that not a 
similar situation, about which people seem to be 
happy? 

Michael Clancy: Drinking in public involves 
some form of antisocial behaviour and it involves a 
contravention of the law. I recollect from about 
seven or eight years ago or longer that Glasgow 
City Council was one of the first councils in 
Scotland to have a ban on the consumption of 
alcohol in public places. At that time, it was viewed 
in some quarters as an unwanted intrusion on 
people’s rights. However, when drunkenness 
causes problems on our streets and squares, 
something must be done. The Civic Government 
(Scotland) Act 1982 provides for the crime of 
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being drunk and disorderly in public. You have put 
your finger on the issue of behaviour and it is right 
that, if antisocial behaviour is being carried out, we 
must take measures to address it. 

The Convener: I have been considering the 
definition of public places. The dispersal powers 
are predicated on activity in public spaces. The 
interpretation section, section 22, clearly defines 
public places as including not just areas that are 
publicly owned but also those that are privately 
owned. Is that an issue for the Law Society of 
Scotland and do you have a view on it? Do you 
see there being a conflict between privately owned 
property, and what owners elect to do in their own 
areas, and areas that fall within the definition of a 
public place under the bill? 

14:30 
Anne Keenan: A “public place” means 

“any place to which the public have access for the time 
being”.  

It is my understanding that that is a common 
definition of “public place”, which is used in 
legislation on road traffic offences and the like. 
The issue is the fact that the public have access.  

The Convener: But a road traffic offence would 
not take place up a common passage close to 
your yard.  

Anne Keenan: I appreciate that. I am 
elucidating the definition to show that it includes all 
those things, but the key feature of the definition is 
that the public have access to the area in 
question. That is central to the definition.  

Michael Clancy: This could be one of the 
instances in which I crave the convener’s 
indulgence to take the question back and think 
hard about it.  

The Convener: That might be helpful, if you 
want to consider that aspect further. 

Karen Whitefield (Airdrie and Shotts) (Lab): I 
read the Law Society’s submission on the 
dispersal of groups with great interest. The issue 
affects a number of my constituents most nights of 
the week. In one of my communities, between 50 
and 60 young people gather each night, which 
causes concern to local residents, young and old 
alike. You say that, under existing legislation, 
those people can be addressed if they are drunk 
and disorderly, but often they are not taking 
alcohol, so the police cannot address the problem 
in that way.  

You say that section 53 of the Civic Government 
(Scotland) Act 1982 provides for the police to 
move on young people, or people of any age, if 
they are not allowing lawful passage. If they stand 
in a community park on either side of the path, 

they are not obstructing lawful passage, but they 
are intimidating people and ensuring that local 
residents do not feel able to make their way to the 
local community centre or to other community 
facilities. Also, they do not always generate so 
much noise that it would be considered to be 
something that the police could do anything about.  

The local police tell me that they have 
insufficient powers to deal with the problem. I 
would like you to tell me and my constituents, who 
are asking their Government to do something 
about the problem, how the issue can be 
addressed. 

Michael Clancy: How does the intimidation take 
place? 

Karen Whitefield: The young people’s very 
presence and their numbers are intimidating. I am 
not suggesting for one minute that they are all 
there because they want to intimidate, assault or 
cause any real harm, but their sheer numbers 
cause concern to people in the local community, 
who feel that they are under siege, especially as 
many of the young people do not come from that 
local community but come by bus from other 
communities or are even dropped off by their 
parents each night. They do not hang about in 
streets that are local to where they live.  

Anne Keenan: As we know from case law, the 
definition of breach of the peace is extremely wide 
and what constitutes a breach of the peace can 
vary from circumstance to circumstance. I would 
suggest that if behaviour is such that there is a 
level of intimidation, it might be possible to use the 
charge of breach of the peace.  

The issue of what constitutes breach of the 
peace was recently examined in the case of Smith 
v Donnelly, which is noted in the 2001 Scottish 
Criminal Case Reports at page 800. All the 
decisions were considered and breach of the 
peace was described as  
“conduct which does present as genuinely alarming and 
disturbing, in its context, to any reasonable person”.  

That is the most recent definition given by the High 
Court. If the presence of a number of people is 
sufficient to be alarming and disturbing to any 
reasonable person, breach of the peace legislation 
could be used under criminal law. 

Karen Whitefield: So we would take 60 young 
people and charge them all, and they would all get 
criminal records, when we could respond to the 
community’s needs by ensuring that young people 
are not able to congregate in such numbers in an 
area. That would not mean that young people 
could not hang out together; it would just mean 
that they could not do so in one locality in a way 
that causes concern to the local community. The 
power to disperse would also mean that young 
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people would not be set on a road that would 
mean that they might end up with an inappropriate 
criminal record. 

Anne Keenan: At the moment, we are 
considering the problem globally. You are talking 
about moving people on and I do not know what 
would happen after they had been moved on. 
Would they come back two days later and go into 
a continual cycle? I do not know; that might be a 
possibility. 

Perhaps we should be considering why people 
congregate in a certain place, or whether there is 
something that we can do to help them. If the 
problem is truly intimidating, we should get to the 
root cause of why they are there, try to address 
that and perhaps use one of the other measures 
that we have been discussing such as early 
intervention. 

Karen Whitefield: I accept all of that and every 
member at the table would expect the Executive to 
tackle antisocial behaviour not just through the bill. 
That is why the Minister for Justice announced last 
week a considerable amount of new money to 
provide other activities for young people. However, 
the power to disperse might prove to be a valuable 
tool for some communities in my constituency and 
others that feel that they are under siege. It is 
important that the views of those communities are 
put on record along with the views of others, who 
have a right to raise legitimate concerns but, in so 
doing, should take account of the concerns of 
communities such as those that I represent. 

Colin Fox (Lothians) (SSP): In their answers to 
questions on part 3, the witnesses seem to be 
suggesting that the problem is not that the powers 
are not available but that they are not being used. 
That highlights a resources question. In the 
examples given by Karen Whitefield and Jackie 
Baillie, the point is that there are insufficient 
resources to deal with the problem rather than 
there being insufficient legal avenues. Is that true? 

On dispersal, the witnesses seem to be saying 
that when there is a need to disperse youngsters 
or other groups of people, the existing law is more 
robust than the bill because of the possibility that 
the bill’s provisions might be challenged under the 
ECHR and because the need to disperse such 
groups can be dealt with under breach of the 
peace legislation or the Civic Government 
(Scotland) Act 1982. Is that fair? 

Michael Clancy: I will deal with your second 
point first. The existing law is probably more 
robust in the sense that the 1982 act’s compliance 
with the ECHR has not been challenged. I am not 
aware of any challenge to breach of the peace 
legislation, except for the recent decision that 
Anne Keenan cited, which confirmed the law on 
breach of the peace. There is an issue about 

robustness. When new law is introduced, it will be 
subject to interpretation, debate and challenge. 
Older law that has stood the test of time by its very 
nature withstands day-in, day-out operation, 
interpretation in the courts and scrutiny by the 
Parliament. I hope that that deals with that point. 

We cannot answer your first question, because 
we do not have the statistical information that 
would allow us to do so and to say that the 
legislation is or is not being implemented because 
of resources. Similarly, we cannot tell the 
committee the number of times that the provisions 
have been implemented. The committee might be 
able to ask the Scottish Court Service for that 
information, but I do not have it. 

Colin Fox: I want to press that point a little in 
the light of Karen Whitefield’s comments about the 
group of youngsters causing alarm and distress in 
her area. Would existing laws allow those 
youngsters to be dispersed? If so, why are those 
laws not being implemented? Presumably, in that 
case, it is not a legal question. 

Michael Clancy: Yes, there are existing laws 
and no, it is not a legal question. 

Nicola Sturgeon: I also want to press this point. 
The committee’s responsibility is to determine 
whether the bill’s provisions enhance the current 
law and so will make it easier for the police to 
improve enforcement of the law in communities. 
We all agree that that is what we want to do. 

Returning to the example that Karen Whitefield 
mentioned, I wonder whether you think that the 
pictures that I am about to paint of what happens 
now and what would happen if the bill were 
enacted without being amended represent a fair 
assessment of the situation. Right now, in Karen 
Whitefield’s community, if the police consider that 
a breach of the peace has been committed—and it 
certainly sounds to me that it has been—they can 
ask the youngsters to move on. If any or all of the 
youngsters refuse to do so, they can be arrested 
and charged and end up with a criminal record. 
The police do not have to undertake any 
bureaucratic necessities to trigger that course of 
events. 

If the bill were passed, an area could be 
designated. However, that designation would not 
make it an offence to congregate. Instead, it would 
simply give the police the powers to ask people 
who were causing alarm or distress to move on. 
As a result, the police would ask the youngsters to 
move on and, if any of them refused to do so or 
came back after they had been moved on, they 
could be arrested and charged and end up with a 
criminal record. 

It strikes me that there is no difference between 
the two scenarios, apart from the fact that in the 
latter one the police first have to go through the 
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bureaucratic procedure of designating an area. Is 
that a fair assessment? If so, do you agree that, as 
far as those provisions are concerned, the bill 
simply does not enhance the current law at all? 

Michael Clancy: The two scenarios perhaps 
have the same outcome. For example, they both 
involve breaches of the peace and the police 
telling a congregation of 50 or 60 youngsters that 
they are putting the community in a state of fear 
and alarm and that they should move along. Either 
the youngsters will say, “No, we’re not moving 
along,” or they will say, “Yes, we are.” If they say 
yes, the problem is resolved. On the other hand, if 
they say no, there will be an altercation and some 
of them will be arrested. 

The bill’s provisions will add a layer of 
bureaucracy to police activity because the senior 
police officer will have to designate the locality. 
However, that designation might have some 
impact on the group of 50 or 60 young people. 
Indeed, it might have the same impact as when a 
policeman goes up to a group of youngsters under 
common law and says, “That’s enough of that. 
You’ve put all the inhabitants of Smith Street”—or 
wherever it might be—“in fear and alarm. If you 
don’t move along, we’ll charge you.” 

The notification procedures—putting up a 
message on lamp posts to say that an area has 
been designated and that people who congregate 
there could be arrested the next time round—
might be sufficient to move people along. 
Operationally, I guess that the police would prefer 
to use the breach of the peace provision. I think 
that they said that in their evidence. 

At the end of the day, if the community is made 
to feel safer—whether by using a breach of the 
peace or a measure in the bill or in another 
statute—that could in itself be considered to be the 
objective, but I am not convinced that there would 
be a difference. That is why I suggest that the 
measure should be tested and piloted and that 
some formal research should be done.  

I am not sure whether that answers Nicola 
Sturgeon’s question. 

14:45 
The Convener: I am struck by your analogy. In 

your scenario, the significant thing to the individual 
is the place rather than the behaviour. If the young 
person learns from a newspaper or from a notice 
posted up in a community centre that they are not 
to go to that place, that will not stop them going to 
another place, where they might behave as they 
did in the original place. 

Michael Clancy: That is a possibility. 

Jackie Baillie: I want to develop that further. My 
understanding is that the process by which a place 

is designated requires the presence and 
behaviour, or likely behaviour, of people in that 
place. The combination of those two tests can lead 
to a place being designated. It has been described 
to us that it is envisaged that designation would be 
used not for every street corner but for the hot 
spots that a number of communities have and can 
quite easily identify. Is that fair? 

Michael Clancy: Section 16(1) states that 
designation can take place  
“where a police officer of or above the rank of 
superintendent … has reasonable grounds for believing … 
that any members of the public have been alarmed or 
distressed as a result of the presence or behaviour— 

it does not say “likely behaviour”— 
“of groups of two or more persons in public places in any 
locality in the officer’s police area (the “relevant locality”); 
and … that antisocial behaviour is a significant and 
persistent problem”. 

Those are the two legs to the provision for 
designating a place. 

The provision in relation to likely behaviour 
comes in after the locality has been designated. 
Section 18 provides for situations in which  
“a constable has reasonable grounds for believing that the 
presence or behaviour of a group of two or more persons in 
any public place in the relevant locality has resulted, or is 
likely to result, in any members of the public being alarmed 
or distressed.” 

A senior police officer who thinks strategically 
and has information from the locality could make 
the intersection of, say, Smith Street and Jones 
Street a designated locality. When, after 
consultation with the local authority, the senior 
police officer has identified the locality, he can 
send out the message about the designation to the 
police officer on the ground, who can then go to 
the intersection of Smith Street and Jones Street, 
where he might decide that, given the reports that 
he has received, the group of 50 youths—or they 
could be people of varying ages or there might be 
only three of them—has resorted, or is likely to 
resort, to that kind of behaviour.  

Jackie Baillie: The key to the police constable’s 
ability to exercise that power would be an earlier 
designation that is based on both place and 
behaviour. Are you not reassured by the fact that 
the gateway to using the new law would be that 
initial designation? 

Michael Clancy: I would like to say yes, but I 
cannot. Under the current law on breach of the 
peace, the police officer does not need the locality 
to be designated. If he finds two or more persons 
in a public place who are engaging in antisocial 
behaviour, he can tell them that they must move 
along, as he has received a report from the people 
who live in the street. If they say yes, the issue is 
resolved but, if they say no and indicate that they 
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will not move along and will persist with their 
behaviour—that is to put it nicely; they would 
probably use other words—we get into the criminal 
position. That is a shortcut to a contravention 
under the bill, under section 18(2) of which  
“the constable may give— 

(a) a direction requiring … the group to disperse; 

(b) a direction requiring any of those persons whose place 
of residence is not within the … locality to leave the … 
locality or … 

(c) a direction prohibiting” 

them from returning for at least a day. 

It is a question of the nature of the problem, the 
nature of the remedy and what will meet the 
community’s needs. As we all know, there are 
various ways and means of meeting community 
needs. The issue is to address the problem and to 
find a remedy. 

Jackie Baillie: Given that you have 
acknowledged that, in certain circumstances, the 
existence of a designation order could have the 
effect of preventing small or, indeed, larger groups 
of young people from congregating, surely it would 
be a better use of resources to apply for one 
designation order than to deal with 50 breaches of 
the peace.  

Michael Clancy: In such a case, there would be 
50 breaches of the designation order. I am not 
sure that Karen Whitefield’s constituents would 
take an awful lot of notice of a procedure whereby 
a notice that said that the green bit that was 
shown on the Ordnance Survey map of Edinburgh 
was the area that the chief constable had 
designated for the purposes of the legislation—
once enacted—even if it was pinned up in the 
library or the community centre or on a lamppost. 
We would be leading ourselves into a position that 
was similar to the reading of the riot act under the 
Riot Act 1714. 

The Convener: That was a very good provision. 

Michael Clancy: As a Conservative, you might 
be expected to support such measures, but it is 
not for me to comment on the acts of George I. 

The Convener: I have been anxious to ensure 
that committee members should have a full 
opportunity to examine the witnesses on the 
provision in question, which is causing a great 
deal of concern. I know that members want to ask 
questions on other issues and I am aware that the 
minister will be joining us in the not-too-distant 
future, so I ask Nicola Sturgeon and Karen 
Whitefield to make their final questions on the 
subject singular and brief. 

Nicola Sturgeon: You have articulated what I 
think is the argument in favour of the provision—if 
there is one—which is that it could operate 

preventively by sending a message to people that 
congregating and causing fear or alarm in a 
designated area will not be tolerated. 

Do you think that that risks creating the 
implication—I put it no stronger than that—that we 
are saying that congregating and causing fear or 
alarm in an area that is not designated is 
somehow okay and will be tolerated, when we 
should be saying that it is not acceptable to 
congregate and cause people alarm or distress 
anywhere? 

Michael Clancy: The people who would draw 
the inference that the designation of one area 
means that antisocial behaviour was permitted in 
another area are sophists of a very high order. I 
reiterate the fact that members from all sides of 
the Parliament and the Justice 2 Committee are 
sending out a clear message that, as a society, we 
cannot tolerate antisocial behaviour of any 
description in any place. That is almost a 
politician’s comment rather than a lawyer’s 
comment and, as the committee knows, I am not a 
politician. 

Karen Whitefield: You suggested that, if some 
solicitors were to gather in Edinburgh, that could 
be considered antisocial behaviour. Unfortunately, 
I do not have too many solicitors gathering in my 
constituency, other than to give out legal advice 
occasionally. However, if an area is designated, 
that designation will not only discourage young 
people from gathering in that area, but will send a 
signal to the parents and legal guardians of those 
young people that perhaps they should not drop 
them off in that area and that they should be more 
careful about and conscious of where their young 
people are and what they are up to. 

The Convener: What is your question? 

Karen Whitefield: Do you accept that not only 
young people, but their guardians and others 
should be conscious of any designation in 
communities? 

Michael Clancy: If an area were designated, it 
would be important for all the people in that area 
to know that it has been designated. What people 
do with that information is another issue. 

The Convener: I know that members have 
questions on other areas. Given the fullness of the 
Law Society of Scotland’s submission on the bill, I 
ask members to restrict those questions to areas 
in which there may be doubt about the society’s 
emphasis or interpretation. 

Maureen Macmillan: I want to ask about 
parenting orders. The society’s submission says 
that parenting orders would be an unwelcome 
extension of the doctrine of vicarious liability. You 
seem to think that there would be only compulsory 
parenting orders and that they would not be 
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imposed only at the end of a series of measures 
that had been taken, perhaps by social workers 
and children’s hearings, to try to get a family to 
address what children had been doing. I agree 
that if there were only compulsory parenting 
orders and there was no input before they were 
used, the legislation would not be good. Do you 
accept that a parenting order could be at the end 
of a process during which people could not get a 
parent voluntarily to engage in parenting classes, 
for example, and that it could be a useful 
sanction? 

Anne Keenan: On your first question about 
vicarious liability, our concern is that the bill and 
the policy memorandum in particular make it clear 
that parenting orders require a parent to exercise 
some degree of control over the child’s behaviour. 
One example of a possible requirement of a 
parenting order in the policy memorandum is 
ensuring that the child 
“avoids contact with other disruptive children”. 

We are concerned that if a parenting order was 
granted and there were criminal sanctions for 
breaching that order, its terms would have to be 
very specific. We would not like the doctrine of 
vicarious liability to be extended. To use the 
example that the policy memorandum gives, a 
person might want to ensure that a child avoids 
contact with disruptive children while they are in 
the school environment, but that person might not 
have any control over matters. Technically, there 
could then be a breach of the parenting order, for 
which there would be a criminal sanction. 

The main thrust of our argument is that if a 
parenting order is being drafted, its terms should 
be very specific and it should consider behaviour 
that a parent can control. It should not go beyond 
some things and there should be no extension of 
the principle of vicarious liability, which has 
traditionally been kept for specific liability offences, 
such as people in shops breaching licensing law 
by selling alcohol to under-age kids. 

Maureen Macmillan: So if parenting orders 
were very specific, you would not be against their 
use as a last resort. 

Anne Keenan: No—if they were not seen to 
extend the principle of vicarious liability. 

Michael Clancy: It should be recognised that 
parenting orders would not be used unless other 
agencies had been involved at an earlier stage in 
the process. Anecdotally, I understand that 
parenting counselling and classes are effective 
and can be useful in certain circumstances, 
particularly in sections of the community in which 
parents do not have a developed idea of how to 
bring children up. However, it would be potentially 
problematic if parenting orders were compulsory 
first off. 

Maureen Macmillan: I do not think that that is 
what is being suggested. 

How will parenting orders relate to children’s 
hearings as opposed to the courts? We have 
heard evidence to suggest that it would be better 
for the children’s hearings system to impose 
parenting orders. 

15:00 
Anne Keenan: The difficulty arises because of 

the distinction between civil and criminal orders. 
We all appreciate that the children’s hearings 
system is more holistic and that it is appropriate 
that those hearings should be able to consider the 
welfare of the child. That will have to include 
aspects of parenting—the skills that the parent can 
offer. Placing within the ethos of the children’s 
hearings system orders that have criminal 
sanctions attached would appear to be contrary to 
the Kilbrandon recommendations on which the 
hearings system was set up. If a sanction is 
imposed, I cannot see how such an order could fit 
within the current ethos of the children’s hearings 
system. However, if the system is given powers so 
that a children’s hearing can consider holistically 
how to help a family to address its problem, I 
agree that that would be good. 

Maureen Macmillan: Yes, but there is a 
difficulty if criminal sanctions are attached. That 
would also be the case with other orders that we 
might discuss. 

Jackie Baillie: You have dealt with the issue of 
whether matters should be dealt with in the 
children’s hearings system or the courts, but I 
have two very brief questions. I want to focus on 
community reparation orders, which have been 
widely welcomed. Indeed, the whole principle of 
restorative justice has been widely accepted by a 
number of agencies. The Law Society of 
Scotland’s view is that we do not need to create a 
new type of order. There is no disagreement about 
the principle; you simply seek to extend 
supervised attendance orders. As I understand it, 
those orders are for fine defaulters. Is that 
accurate? 

Anne Keenan: We agree entirely with 
reparation; we think that it is a super idea. It 
engages people properly and makes them 
address their offending behaviour. We think it is 
possible that you could extend supervised 
attendance orders without creating a new structure 
and a whole bureaucratic regime to go along with 
it. I understand that two pilot projects are already 
being developed to explore the extension of the 
use of supervised attendance orders as a disposal 
at first instance for people who are thought to be 
unable to pay fines. Extending the orders does not 
seem to be a huge leap. 
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Jackie Baillie: The current proposal for the 
orders is that they will be for 12 to 21-year-olds. 
You suggest that we should not have an upper 
age limit. 

Anne Keenan: We think that they are such a 
good idea that they should be available to 
everyone. 

Jackie Baillie: Thank you. 

The Convener: A bit of cheer there. 

Karen Whitefield: I want to ask a couple of 
questions about restriction of liberty orders. In your 
written submission, you highlight the Executive’s 
monitoring of restriction of liberty orders in the 
three pilot projects that were introduced. You also 
mention the experience in England and Wales 
where such orders have been used with young 
people. Do you believe that—in certain 
circumstances, depending on the needs and 
offending behaviour of the child—changing the 
legislation to allow restriction of liberty orders to be 
used for under-16s may have some positive 
benefits? 

Anne Keenan: I will start by saying that this was 
one of the most difficult issues that the criminal 
law committee had to discuss. We had to go to a 
vote on it. Members could see the merit in using 
restriction of liberty orders in some situations, as 
long as they went along with other welfare 
provisions and were not used in isolation. What 
you have before you is the majority view, which 
was that, on balance, we felt that we should look 
back to the ethos of considering the welfare of the 
child—getting people under-16 out of the courts so 
that they could be dealt with by the hearings 
system. 

Section 90 deals with the court order, and we 
are talking about only a very small group of 
children. Previous experience from the Scottish 
Executive pilots—which highlighted the fact that 
younger offenders were less likely to complete 
their orders—and the experience in England and 
Wales made the criminal law committee question 
whether using restriction of liberty orders for 
younger people would be an effective use of those 
orders. 

The committee was divided on the proposal, 
although we saw the merit of it. I do not want to 
copy what Michael Clancy said about dispersals, 
but it might be effective to consider having a pilot 
to see how effective the orders are before they are 
rolled out, or at least conduct some form of 
research and monitoring to see what their impact 
is, particularly if they are adopted for such a small 
group of offenders. We said in our submission that 
of 80 children who were dealt with by the courts, 
16 were detained in secure accommodation. The 
numbers are likely to be similar in relation to the 
use of the orders. 

Karen Whitefield: I do not think that it should be 
the Executive’s intention to use restriction of liberty 
orders in place of secure accommodation. If that 
were the case, many people would have concerns. 
However, it might not be appropriate to place a 
young person in secure accommodation and a 
restriction of liberty order might be a preferable 
option for them. 

Anne Keenan: We would welcome the 
assurance that the orders would not be used in 
that way. That was one of the main concerns that 
a number of members of the criminal law 
committee had. 

Karen Whitefield: It is something that can be 
pursued with the Deputy Minister for Justice 
shortly. 

Anne Keenan: Yes. 

Colin Fox: I want to explore with you the 
question of fixed-penalty notices and whether you 
think that there is a practical difficulty with the 
police having to exercise their discretion in 
handing them out. Do you think that the measure 
will lead to a contradiction in relation to whether 
the central role of the police is as dispensers or as 
enforcers of justice? 

Anne Keenan: The police already exercise 
discretion in giving fixed-penalty notices for 
specific offences, most commonly road traffic 
offences. We would have no concern if the notices 
were extended to straightforward and discrete 
offences that were easily identifiable and did not 
raise other issues. We highlighted in our 
submission the concern that we would have about 
using fixed-penalty notices in cases of 
contraventions of section 52 of the Criminal Law 
(Consolidation) Scotland Act 1995, which is in 
effect the statutory offence of vandalism. In those 
situations there are issues such as compensation 
for the victim of the crime, which should not be 
forgotten.  

There are other issues around the extension of 
fixed-penalty notices to dealing with cases of 
drunkenness where it might not be appropriate for 
the discretion to be used, for example in cases of 
people being drunk and incapable. We have found 
routinely that someone might be arrested, held in 
custody, reported to the procurator fiscal and then 
released, because no proceedings have been 
taken, perhaps on the ground of triviality. We 
question whether it would be appropriate for fixed-
penalty notices to be used in circumstances in 
which, ultimately, no criminal proceedings were 
likely to be taken. It might be useful to get 
statistics from the Crown Office and Procurator 
Fiscal Service or the Scottish Court Service about 
the number of prosecutions that are brought in 
such circumstances. 
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There were also concerns in relation to cases of 
breach of the peace. The Smith v Donnelly case to 
which I referred earlier gave the definition of 
breach of the peace and explained that where 
there is a likelihood—but no evidence—of fear and 
alarm being occasioned, a lot of other 
considerations have to be taken into account. We 
want to be clear that the discretion of the police 
will be used appropriately. 

Colin Fox: The second part of my question was 
on the difference between dispensing justice and 
enforcing justice, which is the police’s traditional 
role. It is about the idea that the police would be 
dispensing justice, as opposed to justice being 
dispensed by getting an order from a sheriff. 

Anne Keenan: We have already experienced 
the use of fixed-penalty notices in clear 
circumstances. Provided that they were used in 
prescribed circumstances, we would not have any 
difficulty with their extension. 

Colin Fox: Do you think that it would be better 
to leave particular provisions of the bill until after 
McInnes reports? 

Anne Keenan: That was our initial reaction. We 
thought that it would be better for the provisions to 
be considered with summary justice globally. 

Colin Fox: Do you think that the provisions on 
closure notices should wait until after the reform of 
the licensing laws? 

Anne Keenan: Sheriff Nicholson made specific 
recommendations about closure of premises on 
page 155 of his report. It would be better to leave 
the provisions on closure notices until the review 
of licensing laws has been dealt with, in case there 
is confusion. 

The Convener: I thank Michael Clancy and 
Anne Keenan for being with us this afternoon and 
for their patience and fortitude in answering our 
questions. Your presence has been extremely 
helpful and we have all found your opinions and 
views instructive. I suggest that we take a five-
minute comfort break before our next evidence 
session. We shall reconvene at quarter past 3, 
going by the clocks on the wall. 

15:10 
Meeting suspended. 

15:17 
On resuming— 

The Convener: I welcome to the meeting the 
Deputy Minister for Justice, Hugh Henry, together 
with his team: Alisdair McIntosh, head of the 
antisocial behaviour division; David Henderson, 
head of police division 1; and Gillian Russell—who 
has disparaged the big line that I had drawn 
through her name and is present—of the office of 
the solicitor to the Scottish Executive. I believe 
that we are also joined by Michael Kellet, who is 
the bill team leader. We are very glad that you are 
all able to be with us.  

I will start off the general questioning, which 
focuses on the broad issue of resource. We have 
now heard extensively from other witnesses that 
the current legislative framework on antisocial 
behaviour is adequate, but that the system is not 
working because it is under-resourced. Among the 
groupings that have taken that view have been 
organisations such as the Scottish Consortium on 
Crime and Criminal Justice, Victim Support 
Scotland, Children 1st, NCH Scotland and 
Safeguarding Communities-Reducing Offending. 
What is your response to that view? 

The Deputy Minister for Justice (Hugh 
Henry): That is not something that I recognise. A 
number of those organisations are being funded 
by both the Scottish Executive and local 
authorities to an unprecedented level. I find the 
argument about a lack of resources a strange one. 
I am sure that many organisations could always do 
with more money, but of all the criticisms that you 
might wish to make, I do not think that the one of 
not putting in more money can be justified.  

Let us put this in context. We are spending 
about £2.5 million a year on youth courts, and we 
have announced that we are extending the pilot 
project to Airdrie. We have money going into the 
fast-track children’s hearings pilot—£1.5 million in 
2002-03 for start-up and £3.4 million in 2003-04 
for first-year running costs. 

The wider picture is that, on top of the record 
level of investment that we are making in police 
services and the record amounts of money that 
are going to local authorities for a wide range of 
services, including provisions for all sections of the 
community, we have identified an additional £95 
million, over the next two financial years, to 
support the bill. Of that, £60 million will be used to 
support local authorities and their community 
planning partners in tackling antisocial behaviour. 
The first £30 million of that will be for 
neighbourhood wardens, mediation and other 
community initiatives. 

The other £35 million that was announced last 
week by Cathy Jamieson for youth justice 
elements of the strategy and bill will include 
provision for programmes of support for under-16s 
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who are on ASBOs or tagging orders and—
significantly—provision for diversion, restorative 
justice programmes and the extension of the youth 
court pilot scheme, which I have mentioned. 

More money than ever before is being invested 
to tackle a growing problem. It is a matter for 
debate, but I do not accept that criticism. 

The Convener: Specifically, the Scottish Police 
Federation has suggested that much could be 
done to address antisocial behaviour in our 
communities if more police officers were operating 
in our communities. I know that you will take a 
different view on that. I assume, from your earlier 
answer, that you are satisfied with police 
resources at the moment. However, do you think 
that there is a danger that if, under the bill, such 
police presence as exists in Scotland is focused 
on antisocial behaviour, police attention may be 
distracted from more serious crimes? SACRO 
suggested that that had been a consequence of 
legislation in England and Wales. 

Hugh Henry: I do not think that that argument 
could be justified. The argument that the Scottish 
Police Federation made on police numbers, while 
generally recognising that police numbers had 
increased, contained a slight mistake regarding 
the most up-to-date figures, specifically relating to 
the number of part-time officers. It is our 
contention that the head count of 15,560 officers is 
a record number, which equates to 15,432 whole-
time equivalents. You suggest that we are 
satisfied with that. I am not saying that we would 
ever be satisfied with any specific number of 
police officers or other staff. However, I am 
satisfied that we are putting in record levels of 
investment and that the police force has a record 
number of officers. We can take some pride in 
that. 

How those police officers are deployed is a 
matter for the chief constables. Would the 
introduction of the bill lead to police officers being 
diverted from other crimes? I think that a chief 
constable and local senior officers in any area 
always have to make decisions about their 
priorities. They use intelligence-led policing 
methods; they try to identify hot spots; and they 
devote resources to certain problems as and when 
they see fit.  

There is a danger in following your argument to 
its logical conclusion, which is that, if someone 
has their car broken into, they may receive 
attention from a police officer, but if someone is 
being prevented from getting to sleep at night and 
their nerves are being frayed because of antisocial 
behaviour in and about their locality, they are not 
deserving of police attention. I do not think that 
that is a valid argument. We are saying that there 
are problems that we believe that the bill will help 
to address. 

It would be a matter for the chief constable and 
for senior officers in an area to determine how 
best the resources are used and to tackle what 
they see as the priorities. I am satisfied that they 
will continue to make decisions as they see fit and 
appropriate. 

The Convener: Sections 20 and 21 of the bill 
provide for ministerial guidance and direction in 
respect of the dispersal powers. That cuts across 
the operating autonomy of chief constables. There 
is a real fear in some communities that if cogent 
representations were made to the Executive that 
areas such as Karen Whitefield’s constituency 
required attention, ministerial guidance and 
direction would be given—I presume that the 
power for ministerial guidance and direction is in 
the bill to be used. If that were to happen, it would 
cut across the autonomy of the chief constable for 
the area to decide what to do with his resource. 

Hugh Henry: I will put the point into the context 
of the wider debate. John Vine, the president of 
ACPOS, said recently that the argument about 
resources versus powers missed the point. He 
suggested that police officers, and indeed chief 
constables, should  
“challenge our own perceptions of this issue within the 
police culture. … The time has come to realign our priorities 
and resources so that they are in keeping with the 
demands of the community.” 

That is the context in which we want to argue 
about resources and priorities.  

The suggestion that we made about guidelines 
and about ministerial powers was intended to 
assist in that debate. People had asked what was 
meant by this or that and we wanted to clarify what 
is required and for there to be no doubt about what 
we need to do. We do not believe that section 21 
has the consequential effect that has been 
suggested. We do not believe that it will interfere 
with the operational independence of chief 
constables. However, we heard what was said not 
only by the police but by some members of the 
Parliament and others and we will reflect on it. We 
intend to clarify the fact that it is not our intention 
to do anything that would interfere with the 
operational independence of chief constables. If 
something further needs to be said as a result of 
the debate, we will say whatever is required. We 
take seriously the points that have been made and 
we will do what we think is necessary to help to 
clarify the point and to give assurances that our 
intention is not as has been suggested. 

The Convener: Members might revert to that 
when we get on to the issue of dispersal powers. 
In the meantime, I thank you for your response. 

Colin Fox: I want to press you on the issue of 
resources, minister. I admire you for coming to the 
committee and suggesting that it is not possible to 
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spend any more resources. A whole mound of 
evidence has been submitted and submission 
after submission suggests that the existing powers 
are sufficient but that there are not sufficient 
resources.  

You mentioned the extension of the Hamilton 
youth court pilot to Airdrie. In the debate on youth 
justice last week, the Minister for Justice 
mentioned the welcome money for youth 
diversionary activity. Have you had the chance to 
reflect on the success of the Hamilton pilot, which 
is to be spread to Airdrie? The pilot highlights the 
way in which the children’s hearings system might 
be able to cope with those cases in the same fast-
track way. As welcome as the £10 million for youth 
diversionary activity across Scotland is, it is a 
relatively small sum of money.  

A large body of opinion feels that the bill is 
unnecessary. The feeling is that, in the main, 
communities are crying out for extra resources 
and not extra legal powers. 

15:30 
Hugh Henry: I stand to be corrected when I look 

at the Official Report, but I do not think that I said 
that we could not spend any more money. I said 
that we are spending record amounts of money 
and I indicated that many organisations, including 
local authorities, will always find ways to spend 
more money if it is made available. I hope that I 
did not give the impression that no one could ever 
spend any more money—if I did give that 
impression, I apologise. The fact is that more 
money than ever before has been made available 
to many organisations throughout Scotland, 
including local authorities. 

I do not believe that the youth courts and the 
fast-track children’s hearings are mutually 
exclusive—we are providing both. We have been 
pleased with the results that we have obtained so 
far from the youth courts pilot project, hence its 
extension to Airdrie. The fast-track children’s 
hearings are also showing impressive results. 
Cathy Jamieson has made it very clear that she is 
not prepared to tolerate excuses. We have had 
meetings with local authorities to indicate our 
expectations, our standards and what we expect 
to see in return for the record investment. During 
last week’s debate, you heard that the issue is not 
just about money. Some authorities that are 
turning in impressive results are doing so without 
the resources that are held by other authorities 
that are turning in poorer results. What we do with 
the money is every bit as important as the amount 
of money that we provide. 

Colin Fox: I am sure that everyone here 
accepts that the efficient use of resources matters 
more than anything else. However, just to be 
clear, you are saying that there is a case for 

saying that if more money is made available by the 
Scottish Executive, the antisocial behaviour that 
blights some communities in Scotland could be 
addressed. You are saying that extra resources 
being put in by the Executive could make a 
difference, along the lines that the minister talked 
about last week, in augmenting the work that is 
done by the children’s hearings system and court 
mediation. 

Hugh Henry: That may be your interpretation of 
what I said, but I am happy to rest on the Official 
Report of what I said. 

Mike Pringle: I have a question about the 
definition of antisocial behaviour. Some people 
have suggested that the definition is too wide and 
too subjective and that it does not contain a test of 
reasonableness. Will you address that point? 

Hugh Henry: The definition of antisocial 
behaviour builds on what we currently have. The 
interpretation in section 110 is fairly specific. The 
concept of reasonableness is familiar to a range of 
organisations, including the police. I am not aware 
of any significant concerns either about the 
definition, which builds on previous experience 
and comes from the Crime and Disorder Act 1998, 
or about reasonableness. 

Jackie Baillie: The bill includes several 
measures, such as ASBOs for under-16s, 
parenting orders and community reparation 
orders. We have heard from a variety of witnesses 
and there are conflicting views about whether the 
disposals for under-16s should be for the 
children’s hearings system or for the courts. What 
is the Executive’s current thinking on that? 

Hugh Henry: We stand by what we previously 
proposed, which is that they should be disposals 
of the courts. There are certain things that we can 
and should support the children’s hearings system 
doing, but we worry about fundamentally changing 
the nature of the children’s hearings system, which 
has a proven record and is seen in a relatively 
non-adversarial light, by bringing in a significant 
punishment of the criminal justice system. Such a 
measure would probably change fundamentally 
the nature of the children’s hearings system. It 
would change dramatically the requirement to 
have legal representation. What is being proposed 
probably strikes the right balance, because some 
of the measures—which you may want to come 
back to—such as the serving of an antisocial 
behaviour order on someone under the age of 16, 
require a degree of interface with the children’s 
hearings system in any case. That is probably the 
right way to proceed. 

Jackie Baillie: A number of organisations 
mentioned the attraction of taking an holistic 
approach when dealing with children under the 
age of 16, for the simple reason that a number of 
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children who go through the hearings system are 
welfare cases, and not simply reparation cases. 

Hugh Henry: There is a powerful argument for 
dealing with matters in an holistic way, but that 
does not necessarily mean that the children’s 
hearings system has to deal with them. The 
relationships between the hearings system and 
the courts, the police and local authorities are all 
important. Indeed, one of the points behind 
parenting orders, ASBOs and community 
reparation orders—which we can explore in more 
detail if you wish—is that we would much prefer to 
take early action to avoid the criminalisation of 
children and to help to divert them away from 
potential problems. That requires a significant 
interface with the children’s hearings system, the 
provision of the required levels of support, and the 
examination of the care and attention that is 
available to a child within their household. If that is 
not available, it may mean looking at other 
methods of supporting parents and children to 
help them to address offending behaviour. 

I acknowledge the point about taking an holistic 
approach, but I do not accept that putting some of 
the requirements into the children’s hearings 
system is necessarily the best way to take that 
approach. 

Mike Pringle: Can I just follow on from that— 

The Convener: I am sorry, but Nicola Sturgeon 
was first. 

Mike Pringle: Sorry. 

Nicola Sturgeon: I have two points. The first is 
a general point that has been raised by some 
witnesses—I cannot remember which ones. The 
general concern has been expressed that the 
bill—and ASBOs are an example of this—seeks 
increasingly to use the civil law to respond to 
criminal behaviour, which is inappropriate. 

The second point relates specifically to ASBOs 
for under-16s, and the penalties for breach of an 
ASBO. The bill gives the option of two penalties—
imprisonment or a fine—but goes on to state that if 
the person breaching the ASBO is under 16, 
imprisonment is not an option, which would seem 
to limit the penalty to a fine. Is it practical to 
impose a fine on somebody who is under 16, who 
is likely to have no resources of their own? 

Hugh Henry: We have provided for the courts to 
refer under-16s with ASBOs to hearings to 
consider the broad picture and the support needs. 
Other measures could be available. I would not 
have thought that a fine was necessarily the only 
conclusion that a court would reach. It is important 
that imprisonment is not an option for that age 
group. We hear all too frequently about people 
who become accustomed to being in the criminal 
justice system and about how hard it is for them to 

get out of the system when they are in it. It would 
be preferable to consider a range of options, and 
one such option is certainly the imposition of a 
fine. 

Action would be taken when an ASBO was 
breached, but we also stress that a number of 
options could be considered before an ASBO was 
even granted. For some people, the fact that an 
ASBO was being sought might be sufficient to 
encourage them to address their behaviour. The 
involvement of the children’s hearings system 
would present the opportunity to develop the 
holistic approach to which Jackie Baillie referred. It 
would be unfortunate if we regarded the bill too 
starkly as being about criminalisation, punishment 
and fines. Other possibilities are available before 
those stages are reached and, of course, the bill 
provides for the procurator fiscal to consult the 
reporter about the action that is to be taken when 
an ASBO is breached. 

Nicola Sturgeon: I want to press you on that 
point. I absolutely agree that we do not want to 
imprison children under 16. However, the bill is 
quite specific in providing that when an ASBO is 
breached, the only options that are open to the 
court are imprisonment or the imposition of a fine. 
As imprisonment is not an option for the under-
16s, the only penalty that the court could impose 
on a child who was under 16 would be a fine. 
However, as you said, the court could refer a child 
who was under 16 to the children’s panel. I cannot 
for the life of me foresee any circumstances in 
which a court would impose a fine on a child under 
16, so I presume that, more often than not, a 
young person who breached an ASBO would end 
up before the children’s panel. Would it not be 
better if the responsibility to grant ASBOs lay with 
the panel, rather than the court, so that the 
children’s panel dealt with the situation from the 
word go?  

Hugh Henry: The people who have the greatest 
experience of the children’s hearings system 
clearly say that such matters should be 
extraneous to the hearings system. There are 
good reasons for that.  

You said that imprisonment would be ruled out 
for children under 16 who breached an ASBO. 
However, the imposition of a fine would not be the 
only punishment available to the court; it could 
impose any penalty other than imprisonment. 

Nicola Sturgeon: That is not what the bill says. 
Section 9(2) says: 

“a person guilty of an offence under subsection (1) shall 
be liable— 

(a) … to imprisonment … or to a fine”. 

Hugh Henry: That refers to the maximum 
penalty, which should not be imposed in every 
case. As you say, imprisonment is specifically 
ruled out. 
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Nicola Sturgeon: Will you outline some of the 
penalties, other than imprisonment or a fine, that 
you envisage that a court might impose on a 
young person? 

Hugh Henry: A court might order probation or 
make a community service or supervised 
attendance order. There are a range of penalties 
that the court might decide that it was appropriate 
to apply, rather than impose the maximum penalty. 

Mike Pringle: Clearly, the work of the children’s 
hearings system is conducted in private—there is 
no publicity when the parents and children turn up 
at a hearing. However, when a case reaches the 
courts system, the media can start to highlight the 
fact that a youngster and their family are causing 
problems. Is there a conflict in that? 

15:45 
Hugh Henry: No. I envisage that ASBOs would 

be used for under-16s in a relatively small number 
of cases—as is the case for other age groups—
and that the children’s hearings system would 
pursue every alternative before an ASBO was 
taken out. However, when the system is not 
working for a very small number of persistent 
offenders, it is right that we consider taking out an 
ASBO or an interim ASBO, albeit with the 
consequences that that would entail. It is important 
to try to preserve the integrity of the children’s 
hearings system and the way in which it operates, 
and to recognise that an ASBO is something 
different. That is why we are thinking about 
applying such orders through the courts. 

Mike Pringle: You say that ASBOs will be used 
in a very small number of cases. However, under 
the bill, they can be granted against someone as 
young as 12. The Law Society of Scotland has 
said that that is because children can consult 
lawyers at that age. Is that why that age was 
chosen? If, as you say, the orders will be used in 
such a small number of cases, why does the bill 
seek to lower the age to 12? Is there any evidence 
that the offences in question are being committed 
by 12, 13, 14 or 15-year-olds? Should we not 
simply lower the age to the level at which it is clear 
that there is a significant problem? If evidence in 
the past year shows that only one 12-year-old 
might have been subject to an ASBO, why does 
the bill seek to lower the age as far as 12? 

Hugh Henry: In the meetings that we held 
throughout the country—from Aberdeen to the 
south of Scotland—at which ministers carried out 
an Executive consultation, we received consistent 
reports from communities that many of the people 
who were causing problems were very young. 
Indeed, in some communities, children younger 
than 12 were drinking, being exposed to potential 
drug taking and causing mayhem and significant 

amounts of vandalism. In the circumstances, we 
believed that it was right to lower the age from 16. 

You have already touched on some of our 
reasons for drawing the line at 12. For example, 
someone at that age can instruct a lawyer. 
Moreover, a balance has to be struck between 
strengthening the range of interventions to deal 
with antisocial behaviour and avoiding the 
prospect of younger children appearing in court. 
We assume that children of 12 and upwards are 
mature enough to understand civil proceedings, 
whereas those who are younger might not be able 
to. Those children—and the majority of under-
16s—would continue to be dealt with through the 
children’s hearings system. 

After reflecting on the specific concerns that 
have been expressed by communities throughout 
Scotland, we felt that many people under the age 
of 16 were causing bother and as a result decided 
that it was right to lower the age to under 16. 
However, we also felt that it was right to strike a 
balance on the basis of a person’s maturity and 
ability to understand what was happening. Most 
people would accept that 12 was probably a 
reasonable age in that respect. 

Mike Pringle: In evidence to the committee, a 
professor from the University of Edinburgh said 
that people who are what I think he called life-
course persistent offenders simply offend 
continuously. Indeed, making an ASBO against 
those people will not change their behaviour at all. 

Hugh Henry: If one were to accept that counsel 
of despair, one would do nothing about anybody. It 
is right to say that some people who engage with 
the criminal justice system start at an early age 
and persist in their behaviour. Some of those 
people are products of difficult environments and 
family circumstances. We also acknowledge that 
many of the problems that people manifest in their 
teenage years and later can often begin early on. 

That brings us back to Jackie Baillie’s comment 
about an holistic approach. We are determined to 
allocate extra resources to initiatives such as sure 
start and to invest heavily to support our primary 
and secondary schools because we know that 
many young children can be diverted if they 
receive support and skills early on. Similarly, 
supporting families at times of crisis can help 
them, too. Early support is the right way forward, 
but we are also determined to ensure that, while 
we invest in and develop all the preventive 
measures, we react to the immediate problems 
that many communities throughout the country are 
experiencing. 

The Convener: We will move on to the 
provision that has become the most 
controversial—the power to disperse groups. I 
want to be clear about the Executive’s position. 
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Nobody disputes that we already have a 
significant body of relevant criminal law and the bill 
makes no attempt substantially to repeal it, so 
what is wrong with the existing law? 

Hugh Henry: There is nothing wrong with the 
existing law per se, but in some circumstances it is 
just not sufficient or appropriate. The existing law 
did not anticipate a range of other activities that 
are now evident throughout the country. We will 
add to, not replace, existing powers. People may 
say that the existing law is sufficient, but it is clear 
that if they experienced many of the problems that 
are regularly faced by my constituents and your 
constituents—as a member for the West of 
Scotland, convener, you, too, represent my 
constituents—they would not consider the current 
powers and laws adequate or sufficient to protect 
them. 

The Convener: Let us be clear. In your 
judgment, is the lack of adequacy down to a lack 
of enforcement? 

Hugh Henry: No. I am sure that people could 
describe instances in which enforcement could 
have taken place, but it is not for me as a minister 
or a local MSP to dictate to the police how they 
should enforce the law. As I am sure you do, I 
pass on regularly—probably to the police’s 
annoyance—examples of people’s concerns about 
response times, specific incidents or regular 
events in some localities. Arguments could be had 
about enforcement and adequacy. I see a range of 
activities on which we need a bit more than the 
current law provides and the bill attempts to 
provide that. 

The Convener: Police officers will be needed to 
institute and implement the proposed new power. 
The question that comes through strongly from 
various groups of witnesses is that, if the 
Executive thinks the power necessary and if a 
problem exists with enforcement—the Scottish 
Police Federation believes that it does and said 
clearly that the situation that Karen Whitefield 
outlined in her constituency could be dealt with 
now—how on earth will our police officers deal 
with a raft of new powers such as the power to 
disperse groups? Where are those officers to be 
found? 

Hugh Henry: That goes into a different debate. 
It would be inappropriate for me to discuss 
whether enforcement in Karen Whitefield’s 
constituency is appropriate. 

The Convener: That was purely an illustration 
of the committee’s experience of direct 
disagreement. 

Hugh Henry: Whether the situation takes place 
in Airdrie or Johnstone, it is not for me to comment 
on whether enforcement is appropriate. It is clear 
to us that people want more money to be spent on 

police. We have done that: we have provided 
record investment and we have a record number 
of police officers. People want other things to be 
done, too, so we have invested in community 
wardens. As a West of Scotland MSP, you know 
that the introduction of community wardens in 
Renfrewshire has been so successful that one 
problem is coping with the demand from 
communities who want the scheme to be extended 
to their areas. 

The Convener: Do you agree that community 
wardens in the West of Scotland are not being 
asked to deal with groups of 50 youths behaving in 
a manner that makes other residents fearful? 

Hugh Henry: They are not, but they 
complement the work of the police and local 
authority staff commendably and successfully. 
When I speak to local police officers, they tell me 
that they are pleased with the co-operation that 
now exists and with the fact that there are now 
people who can relieve them of certain burdens so 
that they are not being dragged into inappropriate 
activity and diverted from tackling crime. 

We then go to the next stage and ask whether 
we are just talking about enforcement. The 
committee has said that it has heard from many 
witnesses that the power of dispersal is not 
required. Until today, 12 organisations have been 
before the committee and given their considered, 
valuable and informed opinion. For whatever 
reason, they have concluded that the power of 
dispersal is not required. 

However, let us consider the bigger picture. The 
Communities Committee has also taken evidence 
from a range of organisations, including some 
local community groups. Those groups have 
drawn an entirely different picture from that drawn 
by many of the professional organisations. 
Sometimes politicians, legislators and councillors 
have to make decisions because they believe that 
those are the best decisions. They do not just 
make decisions based on who has the loudest 
voice or who is making the most popular clamour. 
Sometimes they have to make the right decisions, 
even if those decisions are difficult. 

It would be wrong for Parliament to consider 
passing legislation that ignored the voice of the 
vast number of people whom we represent. It 
would be wrong for us to say that our views will be 
influenced only by the 12 organisations that have 
come before the committee at the expense of the 
views of others. 

I have two examples that might be relevant, 
which relate to Paisley South and Cunninghame 
North in the convener’s constituency of the West 
of Scotland. In Paisley South, I am consulting local 
people and asking them for their views. They are 
responding individually; the responses are still 
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coming in and they will be provided to the 
Communities Committee. I am doing that not as a 
minister, but as a local MSP. I have had almost 
700 individual responses from our constituents, 
convener. When I asked whether police should 
have the power to disperse groups that are 
displaying antisocial behaviour, one person in that 
700 said no, seven said that they did not know and 
the rest said yes. In Cunninghame North— 

The Convener: May I just interrupt you for a 
moment, minister? I do not wish to— 

Hugh Henry: May I finish the point? After that, 
you can come back to me. 

The Convener: Right. 

Hugh Henry: When the people in Cunninghame 
North were asked whether the police should have 
more powers to tackle groups of unruly 
youngsters, 97 per cent of more than 1,000 
respondents said that they should. I think that 
almost 1,000 people in Cunninghame North and 
700 in Paisley South—presumably the figures 
would be similar in the rest of the country—
deserve to have their concerns articulated, heard 
and given as much weight as many of the 
informed views that we have heard. They are 
saying yes to enforcement, to more police and to 
community wardens, but they are also clearly 
saying yes to more powers. 

The Convener: I am certain that none of the 
700 in your constituency or of the 1,000 in 
Cunninghame North was asked whether they 
thought that existing law was being adequately 
applied. I am certain that none of them has the 
foggiest idea of what the existing law is. Is that not 
at the root of our problem? If we tell people that 
there is a difficulty in their community and ask 
them whether they believe that something should 
be done about it, they will automatically assume 
that there is no existing law to deal with that 
problem. 

16:00 
Hugh Henry: You are trying to lead me into a 

debate that criticises the police’s failure to act, but 
I am not prepared to enter into such a debate. 
When I raise issues with the police in my area, 
they respond to the best of their ability. The 
Executive has responded to resource issues. 
However, there are problems about the adequacy 
of powers, which is what the bill attempts to deal 
with. I believe that your constituents and my 
constituents need to know that we are prepared to 
do more than simply spend money. They need to 
know that we are also prepared to examine the 
ability of current legislation to deliver and that, if 
the legislation is insufficient, we will add to it rather 
than replace it, so that a more comprehensive 
package of measures can be enforced to give our 

constituents peace and security, which they justly 
deserve. 

The Convener: I know that some members 
want to ask questions about specific aspects of 
the proposed power, but other members want to 
ask general questions at this stage. 

Nicola Sturgeon: The results of your survey do 
not surprise me, minister. If anything, I am 
surprised that you found anybody who would not 
say that they wanted the police to disperse unruly 
groups of people who hung around the streets. I 
am sure that you agree that our job as legislators 
is to get beyond the simplicities and to ask 
ourselves seriously whether the problem that 
exists has a legislative solution. Do the police lack 
powers and will we add to their powers if we pass 
the bill? Alternatively, do the police have the 
necessary powers and are they not enforcing them 
effectively, for whatever reason? If that is the 
case, it would suggest that we should consider 
other, non-legislative solutions. 

My reading of the bill—which I believe is 
reasonably accurate—is that procedures are laid 
down under which the police can designate certain 
areas. A designation of an area would not make it 
an offence to congregate in that area, but I accept 
that it might have a preventive effect on some 
people. However, if some people ignored a 
designation and congregated anyway, the bill 
would give police the power only to disperse 
groups who were congregating and causing alarm 
or distress. I believe that it is beyond argument 
that current law gives police the power to disperse 
such groups. They have the power under common 
law and the offence of breach of the peace, which 
is incredibly wide ranging and covers a multitude 
of sins. They also have the power under a specific 
statute: the Civic Government (Scotland) Act 
1982. 

If you contend that current common law or 
statute is inadequate, will you outline how it is 
inadequate, using examples? By extension, will 
you outline, using examples rather than 
generalisations, how the proposed law would 
specifically improve the situation? 

Hugh Henry: I suppose that I could answer 
rhetorically and say— 

Nicola Sturgeon: I am asking you not to do 
that, but to answer specifically. 

Hugh Henry: Please let me finish, Nicola. I 
suppose that I could answer rhetorically and 
simply say that, if the current law can achieve the 
desired effect, why are so many people throughout 
Scotland so concerned— 

Nicola Sturgeon: Perhaps because the police 
do not have the resources to enforce the law. That 
is a possibility. 
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Hugh Henry: Please let me finish, Nicola. I 
spoke earlier about resources and you referred to 
current law and the offence of breach of the 
peace. However, an aspect that has not been 
adequately considered is that the designated area 
power will give police the ability to achieve a 
desired effect without arresting, charging or 
criminalising anybody—that would become an 
issue only if a person failed to respond to the 
police’s exhortation. 

Given the logic of some of the other things that 
you have said, I would have thought that you 
would welcome the opportunity for communities to 
get respite and for the police to get the power to 
move people on without those people having to be 
charged and convicted, thus entering the criminal 
justice system. If people fail to take heed, there 
will be consequences.  

The power to disperse groups is not a 
replacement; it is an addition. Some people have 
criticised us for introducing what they see as a 
sweeping new power; others have said that the 
power to disperse adds nothing. The truth is 
probably somewhere in between. We have 
considered introducing certain safeguards in 
response to some concerns that have been 
expressed, including a requirement on the police 
to consult the local authority. We will reflect on 
some of the things that have been said about how 
that could be done and about who in the local 
authority needs to be consulted about that.  

We believe that it is right to identify and target 
specific areas. That might be a street, an area 
smaller than a street or an area larger than a 
street, depending on the specific problem. If we 
can give attention to an area for a certain length of 
time in a way that encourages people to move on 
and disperse without the potential for confrontation 
and their being charged, that would be better than 
simply using the existing powers and locking 
people up. However, if that is required, I see no 
reason why the police should not do that.  

Nicola Sturgeon: You say that the police will be 
able to achieve the desired effect without charging 
people. Under the current law, any police officer in 
any community in Scotland who comes across a 
group of kids causing trouble tonight will ask them 
to move on. In most cases, the group probably will 
move on. That is getting the desired effect without 
necessarily charging people or taking them— 

Hugh Henry: No— 

Nicola Sturgeon: Let me finish, given that you, 
quite rightly, asked me not to interrupt you.  

Hugh Henry: I was not trying to interrupt. 

Nicola Sturgeon: You have not outlined how 
the new law will change anything. Ultimately, 
under the current law and under the potential 

future law, people will be charged only if they 
refuse to move on.  

You say that, because we still have a problem 
with antisocial behaviour, the current law is, by 
definition, not working. I accept that to an extent, 
but we must then ask why the current law is not 
working. Is it because the law is defective or is it 
because the police, for resource reasons, cannot 
effectively implement the law? You cannot simply 
dismiss that possibility because it does not suit 
you, especially given that the police are saying 
that that is what the problem is.  

Hugh Henry: I am not sure that the police as a 
whole are saying that that is what the problem is. 
ACPOS, which represents the chief constables, is 
saying something different in respect of 
intelligence-led policing and the way in which the 
police should, and could, operate. You might find 
that there are differences of emphasis within the 
police.  

The bill would give front-line officers arriving on 
the scene a clear power to require groups to 
disperse, even if people are not committing an 
offence. The current law does not allow that.  

Nicola Sturgeon: We have just heard from 
representatives of the Law Society of Scotland, 
who pointed out that the bill gives the police power 
to move groups on, even if those people are doing 
nothing wrong—they can be moved on because it 
is deemed that their presence is causing a 
problem. The Law Society raised the possibility of 
that power falling foul of the ECHR and the right of 
assembly. Have you considered that possibility? 
Are you confident that a challenge made on ECHR 
grounds is not likely to be upheld?  

Hugh Henry: All legislation that we introduce 
needs to be ECHR compliant. We are confident 
that that is the case for the bill. It is important to 
remember that we are not just talking about a 
group of people standing in a particular area in 
isolation and in a one-off event. A process must be 
followed. Some people have criticised that process 
for being bureaucratic; others have criticised the 
lack of safeguards.  

We have attempted to ensure that the perceived 
problem is identified by requiring that evidence be 
gathered and the local authority be consulted 
before the decision is made at a senior level within 
the police. Once the area is designated, the 
constable or police officer concerned would be 
given authorisation to use the dispersal powers 
within the designated area. 

Police officers who happen to be wandering 
along the street could not just say to a group of 
people, “I want you to move.” The power could be 
used only as a consequence of a number of things 
that had taken place in the area over a period of 
time. There would need to be evidence that, over 
a period of time, a particular facility or particular 
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houses or particular groups of people were under 
intimidation or threat. If the congregating of people 
helps to contribute to the continuation of that fear 
and alarm, the police may use the power when 
they believe that that is the right thing to do. The 
power would not be used just because a police 
officer decided that they wanted to use it. 

The Convener: You mentioned the evidence 
that was given by ACPOS. Do you share the First 
Minister’s view on the evidence from the Scottish 
Police Federation? In your judgment, was that 
evidence unconvincing in that respect? 

Hugh Henry: The First Minister has made his 
views clear. He repeated them again in Parliament 
last week. I believe that the Police Federation is 
mistaken in its interpretation of the figures and in 
its interpretation of the general issue. I believe that 
the communities that we represent are crying out 
for such a measure. The police officers to whom I 
have spoken have welcomed the intention to take 
further action. 

We should remember that the Police Federation 
is hostile to the notion of community wardens. 
However, when I talk to police officers in my 
locality, they are positive about working in 
partnership with community wardens. Sometimes 
there can be different emphases among people 
who are talking in different circumstances. The 
First Minister’s clear view has articulated the 
frustration and concern that many of us hear in 
communities the length and breadth of Scotland. 

Jackie Baillie: First, I want to make a general 
point that I hope will be helpful. Having conducted 
over the summer what was not a questionnaire but 
a quite complex consultation seminar in my local 
communities, I am aware that there are views that 
are quite different from those that have been 
expressed to the committee. That does not make 
those views any less legitimate; it just means that 
the wider committee has not heard those views. In 
the committee’s defence, we are a secondary 
committee on the bill. We did not take evidence 
from communities, but looked at the efficacy of the 
provisions from a justice perspective. 

Having uniquely received a phone call from a 
constituent who had read the Official Report—he 
was well versed in the arguments and was robust 
in his support of the dispersal provision—I think 
that we should check that the Communities 
Committee has indeed covered the scope of the 
different views that are out there. It is important 
that we ensure that one committee truly reflects 
the differing views that exist. Clearly, we have not 
done that because we were doing a specific job. I 
do not seek the minister’s response to that, but I 
just wanted to put it on record. 

Secondly, before the minister arrived, we heard 
some interesting evidence from the Law Society of 

Scotland. The society suggested a Scotland-wide 
four-year pilot for the new dispersal provision, after 
which there would be research to check the 
efficacy of the provision. None of that sounded like 
anything other than common sense. Does the 
Executive ordinarily commission research on such 
new provisions to check their efficacy so that, if 
they are found not to be working as intended and 
require amendment, something can be done about 
that? 

Hugh Henry: As a matter of course, we would 
want to review over a period of four years how the 
bill—as, indeed, any legislation—was working. We 
would want to consider the evidence. I am sure 
that the Executive is not alone in wanting to do 
that. The committees of the Parliament would be 
looking at legislation that has been passed to 
ensure that it was having the desired effect and to 
see whether measures that had inadvertently been 
missed could be added to strengthen the 
legislation. As a matter of course, we would 
continue to review what was happening and, 
where required, we would seek to improve. I would 
not describe that as a Scotland-wide pilot; it is just 
a sensible thing to do. 

16:15 
Mike Pringle: We have heard a lot about 

communities that have responded over the 
summer. However, when the Executive put out its 
consultation document, I understood from it that 
58 per cent of the responses that we got were 
opposed to introducing further police measures 
and powers in relation to the dispersal of groups of 
young people. Only a third of the respondents 
supported the proposals and 7 per cent of them 
had some reservations. Will you comment on that 
first? I will come back on the subject of 
organisations. 

Hugh Henry: It is clear that when we look at a 
small number of organisations that work in a 
particular field and reflect a specific point of view, 
it is inevitable that we can get that type of 
response. I tried to suggest that, in any 
consultation, it is right to listen to and reflect the 
widest range of views of people who wish to 
express an opinion. The Scottish Parliament is not 
only about reflecting the views of groups that are 
called to give evidence. We also need to reflect 
the views of the many people out there who seek 
representation through MSPs and to consider how 
they make their voices heard—collectively or 
individually.  

During the consultation in the summer I was 
struck by the fact that a range of concerns needs 
to be reflected. The consultation seems to have 
been made in two phases, because the early part 
of the consultation, which took place out in 
communities and involved meeting people, was 
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overwhelmingly and vociferously in favour of 
taking action and indeed, taking action beyond 
existing restrictions. In the latter stages of the 
consultation, in which we sought to engage with a 
number of organisations, the balance was entirely 
different. I am not saying that the evidence that the 
committee has heard so far has no legitimacy; it 
does, and the witnesses have had a great deal of 
experience and integrity. Equally, the experience 
and integrity of the people to whom we listened 
over the summer must also be reflected—not just 
my constituents, those in Cunninghame North or 
those in other parts of the West of Scotland. In 
Brian Adam’s constituency in Aberdeen, it was 
sobering to listen to how much further some of the 
local community representatives wanted to go—it 
was kind of frightening to listen to them. They 
gave a reflection of not only the concern, but the 
sheer terror, anger and frustration that they felt in 
seeing decent communities brought to their knees 
by the behaviour of small groups that began to link 
up with others to become mobs in some cases. I 
remember one woman in Aberdeen telling me 
about the real fear that she had when she tried to 
collect one of her children who was coming off a 
bus run. It was early in the day and she had to go 
through a mob of people who were causing 
mayhem by their general behaviour. Hearing that 
at first hand is every bit as important to the 
parliamentary process as what the committee is 
doing quite legitimately from the justice 
perspective. 

Mike Pringle: I accept everything that the 
minister says, but I refer to what was said earlier: 
the police already have the powers to address the 
problem. 

I accept that all the communities that were 
visited said that they wanted the power of 
dispersal. I have not looked in detail at the 
responses that were given under the consultation 
document, but have you spoken to any groups that 
have not given evidence to us and which have 
said that they agree with the communities? 

Hugh Henry: There are certainly community 
organisations that would take the same view. It is 
not that they are saying that there is a problem; 
they are looking for action, and I do not think that 
we can easily ignore their concerns. You prefaced 
your remarks by saying that the current law is 
sufficient. 

Mike Pringle: What I said was that many 
organisations have said that to us. 

Hugh Henry: I beg your pardon. I thought that 
you were saying it. 

I would pose the following question to those 
organisations: if the current law is sufficient, why 
are so many communities, not just in one area but 
throughout Scotland, telling us the same thing time 

and again? There is a problem, and to say so is 
not necessarily to criticise the police for lack of 
enforcement. Police officers tell us that sometimes 
their hands are tied and they can only go so far, so 
there is a problem that needs to be addressed. 
The current law is not sufficient. 

If there is a question about our making more 
resources available, I say that we have put more 
resources into law enforcement, youth justice and 
other elements of community support, but that that 
is not the whole solution. What we propose in the 
bill is another part of a package that attempts to 
give some succour and support to communities 
that are under pressure. 

Some organisations—I do not have time to go 
through them all, but the City of Edinburgh 
Council, Victim Support Scotland, Fife Council and 
Aberdeen City Council were among them—have 
argued that there is a need to address the 
behaviour of individuals within groups as well as 
focus on the collective action of groups. East 
Ayrshire Council stressed that powers should be 
applied to over-16s too, and the issue of mixed-
age groups that include under-16s and over-16s 
must also be addressed. Cunninghame Housing 
Association mentioned the use of closed-circuit 
television, and other individuals have said different 
things in different ways. 

Mike Pringle: Much has been said about what 
the police have said and members of the 
committee have heard the police say that they 
need the dispersal powers. I have spoken to the 
police, not in Cunninghame or in Paisley, but in 
Edinburgh; they told me that they do not need the 
proposed power because they have existing 
powers. In fact, when I asked the ACPOS 
representative whether he thought that the 
proposed power would be used, his diplomatic 
answer was, “That is possible.” There is a serious 
conflict; some police are saying yes, they do need 
the power and some are saying no, they do not. 
Do you accept that? 

Hugh Henry: Yes. Some politicians are saying 
yes and some are saying no, too. Some 
community representatives are saying yes and 
some are saying no. There are differences of 
emphasis and differences of opinion; people 
acknowledge that that is possible. I hope that the 
police will give serious consideration to using the 
power if it is introduced. I do not think that the 
police would deliberately seek not to use a power 
that is given to them if communities were crying 
out for that power to be used to support them. 

I am intrigued by the fact that people keep 
saying that the current powers are sufficient; no 
one has yet adequately demonstrated that to me. 
If the powers are sufficient, why are there 
problems in so many communities throughout 
Scotland? 
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The Convener: If you are so confident about the 
willingness of the police to use the new power, 
why include statutory provision for ministerial 
guidance and ministerial direction? 

Hugh Henry: I explained that at the beginning of 
my evidence. We believe that it would be helpful to 
give some guidance on the circumstances in 
which the power would need to be used. I repeat 
what I said earlier—it is not our intention to 
interfere with the operational independence or 
accountability of the chief constables. ACPOS 
supports the guidance provision and believes that 
it will be useful. 

We will reflect on the comments that have been 
made about ministerial direction and, where 
concerns exist, we will consider whether there is 
any justification for them and whether we need to 
do anything to help to clarify that we are not 
seeking inadvertently to enter an area that we did 
not intend to enter. 

The Convener: Colin Fox will be followed by 
Karen Whitefield, then Maureen Macmillan. It is 
understandable that part 3 of the bill is attracting 
great interest from the committee, but I am 
keeping an eye on the general range of questions 
that we know we want the minister to answer. I 
presume that the minister wants to get home to his 
bed tonight, so I ask members to be appropriately 
concise. 

Hugh Henry: I have a long night ahead of me. 

Colin Fox: I am sure that both the minister and 
members of the committee agree that all of our 
constituents, whether in Paisley, the Lothians or 
elsewhere, want to find a solution to the problems 
that face their communities; they want that more 
than they want extra powers, extra law or even 
extra assurances from politicians. We can take 
that as read. 

On Sunday on Radio Scotland, in response to a 
report of a rebellion in the Executive’s ranks over 
the power of dispersal, your colleague Margaret 
Curran, the Minister for Communities, said: 

“dispersal is only for persistent offenders”. 

Will you tell us what you believe she meant by 
that? Did she mean that dispersal is for people 
who congregate persistently or for people who 
have committed a series of offences on other 
occasions? Is it the case that there are occasions 
on which she would consider not using the 
relevant powers? 

Hugh Henry: I think that she was attempting—
within the space of what I presume was a short 
interview—to describe succinctly how dispersal 
would work. Dispersal would apply in a locality in 
which the police believed that the presence or 
behaviour of groups was causing members of the 
public alarm or distress. The situation would be 

monitored over time; dispersal would occur in 
response to events that happened more than 
once, not to one-off events. 

If a senior police officer is provided with 
information that there have been problems in a 
particular locality over a period—one such place 
that the Communities Committee heard about was 
outside a sheltered housing complex—that senior 
officer will be able to determine that a designation 
should be made in that locality, either in a 
particular street, part of a street or a wider area. 
That officer would then contact and consult the 
local authority; it is probably sensible that there be 
one point of reference in the local authority for 
that. We have not quite determined who should 
fulfil that role, but we are open to discussion on 
the matter. 

Colin Fox: I am sorry to interrupt you. I know 
where you are going and I probably agree with the 
point that you are making, but I want to press you 
on how an officer who arrives at the scene will 
know whether he is facing persistent offenders. 
How will he know whether he has already 
cautioned the members of that group and they 
have refused to disperse or whether he has 
cautioned them for antisocial behaviour 
elsewhere? 

Hugh Henry: Before an officer who arrives at a 
locality will be able to use the power, the locality in 
question will have to have been designated. A 
locality will be designated because a persistent 
problem has been identified in that area, 
consultation with the local authority has taken 
place and a notice to say that the area will be 
designated for specific periods of time has been 
issued. It has been suggested that the notice 
would be published in the local paper and that 
posters or bills could be put up to identify a 
particular locality; we are open to further 
discussion on that. If members and community 
organisations have any suggestions on how 
notification should be carried out, we are quite 
willing to listen to them. 

If persistent offending has taken place— 

Colin Fox: In an area? 

Hugh Henry: Yes, in an area— 

Colin Fox: But a person would not have to have 
been a persistent offender or to have been there 
before to be dispersed. 

Hugh Henry: No. If a person is part of a group 
in an area where there is a designated and 
identified persistent problem— 

Colin Fox: So Margaret Curran was wrong 
when she said that the measures will be only for 
persistent offenders because you can be 
dispersed even if you have never done anything 
before. 
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Hugh Henry: No. I think—you have no doubt 
done this in the course of interviews, as I have 
done in the course of interviews—that we have to 
try to explain— 

Colin Fox: With respect, minister, Margaret 
Curran was quite specific. 

16:30 
Hugh Henry: If there is a persistent offence in a 

particular area that is causing a persistent 
problem, and if anyone gathers or congregates 
with others in an area that has been designated as 
having a persistent problem, the police have the 
power to ask those people to move on. So the 
minister is quite right. 

Colin Fox: So what is persistent is the problem 
in the area, and not necessarily the offender. 

Hugh Henry: Well, if you want to split hairs 
about whether that individual has persistently been 
part of the problem that has led to the designation 
of that area as having a persistent problem then, 
yes, let us split hairs. 

Colin Fox: Or beards. 

Hugh Henry: I am sorry? 

Colin Fox: Or beards. 

Hugh Henry: Aye, wherever the limited hair is 
left, obviously. 

If there is a persistent problem in an area and a 
person is congregating with others in a way that 
an officer believes is likely to cause fear or alarm 
to the local community, that person could be 
asked to move on if the officer believes that they 
are contributing further to the problem in that area. 

Karen Whitefield: The matter is obviously very 
contentious. I know that the Executive has 
consulted on antisocial behaviour. Did the 
proposals on dispersal of groups come about as a 
result of a suggestion from the Executive or as a 
result of representations that were made to 
ministers as they travelled around the country? 

Many people who have given evidence to the 
committee today and over the past few weeks 
have said that the proposed powers are 
unnecessary. However, if they are unnecessary, 
why does the problem persist in my community? 
How do we explain to the people whom I represent 
that the problem is a figment of their imagination—
especially when we have more police officers in 
the division that covers my constituency and when 
North Lanarkshire Council has a very effective 
antisocial behaviour task force, which is leading 
the way in dealing effectively with problems of 
antisocial behaviour? That task force tells me that 
problems still exist and that it still has insufficient 

powers to address all the problems that are faced 
by the community that I represent. 

The Convener: Minister, I will understand if you 
do not want to respond to the question on that 
specific example, but can you respond to the 
points made in generic terms? 

Hugh Henry: I will deal with the second 
question first and say that I wish that I had an 
answer. I have posed the same question: if the 
existing powers are sufficient, why do we still have 
all these complaints and problems? As I said, I 
have still not heard a convincing argument that 
existing powers are sufficient and can be used to 
best effect to protect communities. That is clearly 
not the case. I would be interested if anyone could 
come up with a clear view on that. 

The first question was on how the proposals 
came about. In the consultation paper, a number 
of questions were asked and, as part of the 
consultation process, we met organisations, 
representatives and individuals throughout the 
country. We reflected on what we heard and, as a 
result, we decided not to proceed with some 
proposals, which were then dispensed with. 
However, on the proposal on the power to 
disperse groups, we decided that the evidence 
that we were receiving at first hand was so 
convincing that the power should be included in 
the bill. 

The Convener: Do you agree that there was a 
significant response to the consultation to the 
effect that more people want more visible police 
officers in their communities? 

Hugh Henry: Yes, and people are getting that: 
there are more police than ever on the streets of 
Scotland. We are also taking measures to release 
police officers from non-operational duties such as 
prison escorting. Three hundred police officers are 
being given more appropriate duties as a result of 
that work’s being allocated to others. We have 
made more resources available than any previous 
Government in Scotland and we are taking the 
administrative and operational decisions that will 
ensure that more police are available on the 
streets for precisely the reasons that you 
identified. 

Karen Whitefield: Do you agree that although 
most Scots want high-visibility policing and to see 
police officers out and about in their communities, 
they do not expect to have police officers at the 
end of every street watching everything that is 
going on in particular communities just because 
there is a persistent problem with young people 
hanging out and causing concern to that 
community? Perhaps the proposals in the bill will 
address that problem for communities because 
they will mean that young people cannot 
congregate indiscriminately or pick on one 
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community. The proposals will also ensure that a 
signal is sent to communities that protection is 
available and that such behaviour will not be 
tolerated in their localities. 

Hugh Henry: A balance must be struck between 
having more police and making sure that our 
society does not become a police state in which 
there is a police officer on every corner, as Karen 
Whitefield has described. The work on 
intelligence-led policing that ACPOS and others 
are doing is so welcome because it is about using 
resources to best effect. As the phrase suggests, it 
is about using resources intelligently and getting a 
better return for our investment. 

It is also worth remembering that although there 
are many older people in our communities who 
sometimes live in fear of groups of young 
people—sometimes with justification and 
sometimes without—other young people are often 
the victims of that type of unacceptable behaviour, 
as Karen Whitefield and others have said in the 
chamber on more than one occasion. That 
behaviour diminishes people’s quality of life and 
reduces their confidence that they are able to go 
abroad in their communities. We must have a 
sense of proportion and we must give some 
confidence back to communities that have had 
real knocks to their confidence. We are not talking 
about taking powers for the sake of it; the solution 
is about adding to what exists and doing what we 
can proportionally and incrementally to improve 
quality of life. 

Maureen Macmillan: I have a few questions 
from a different perspective. Charities such as 
NCH Scotland gave evidence that dispersal orders 
would harm the relationship between the police 
and young people, and would alienate young 
people from their communities, although I have to 
say that to charge them all with breaches of the 
peace would be even more alienating. Will you 
assure me that resources will be available for 
addressing holistically the problems of some of 
those young people once dispersal orders have 
been put in place? Do you agree that dispersal 
orders could give communities breathing space to 
mend bridges between communities and young 
people in a way that might not be possible if 
breach of the peace powers are used? 

Hugh Henry: The point I made earlier has been 
reinforced by what Maureen Macmillan said. Using 
breach of the peace charges does nothing to 
enhance the relationship between young people 
and the police, nor does it do anything for groups 
of young people simply to criminalise them by 
charging them with breach of the peace without 
considering other ways of diverting them from 
unacceptable behaviour. 

As far as the relationship is concerned, we are 
talking about a small number of antisocial young 

people; we must also consider the relationship 
between the police and other young people, who 
are sometimes sceptical and believe that they are 
not given the protection that they require when 
they want to go somewhere at night. Resources 
are provided to local authorities through the 
community planning process and we expect that 
the police will be able to engage in a debate with 
partners to consider how communities are 
supported and resourced and how money is used. 

Sometimes, resources are an issue, but not 
always. In my many years as a councillor, one of 
the local communities that had a high level of 
community facilities also had a high level of 
criminal and antisocial behaviour. Young people 
would often congregate outside those facilities and 
the facilities would lie empty. I commend the 
authorities that are doing more for young people in 
swimming support and in other sporting, leisure 
and recreational facilities; some authorities have 
had remarkable success. We must address the 
issue of resources, but provision of facilities is not 
the answer in itself. 

I accept that youth culture is an issue and that 
young people want to meet other young people. 
We do not seek to prevent that, but we do seek to 
prevent cases in which it becomes a problem to 
other young people in the community or to others 
who are harassed, intimidated and distressed. A 
balance is needed, along with a wider debate at 
local level. 

The power to disperse is part of a wider package 
and a wider context. We expect local strategies for 
tackling antisocial behaviour to be drawn up by 
local authorities, the police and community groups. 
We expect those strategies to identify prevention 
and diversion and to allow parties to engage in a 
debate on enforcement. We want the community, 
the police and others to have a proper debate 
about how local resources are used. 

The Convener: One area in relation to dispersal 
that we have not covered in any great detail is how 
the power will work in practice if the bill is passed 
without amendment. It is foreseeable that in a 
small community, most people will know which 
areas they would like to be designated—in my 
neighbourhood, I can think of four such areas 
without difficulty. They are the current honeypots 
for groups of individuals, particularly during the 
summer months. 

It is reasonable to assume that if the bill is 
passed as it stands, an understandable body of 
opinion will be expressed by local residents to 
their local senior police officers. The residents will 
want particular areas to be designated because 
they do not like the fact that people regularly 
congregate there to drink, swear and cause 
nuisance to others. Under an unamended bill, that 
designation would be made and people who 
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returned to the area would be dispersed. It does 
not take an Einstein to work out that they will 
disperse to the next area, probably one that is a 
little further away and not as convenient for them 
as the first. I assume that residents who are 
troubled by the people’s arrival in that area will tell 
their divisional police commander that they want 
that area to be designated. That will be done, and 
when people congregate there, they will be 
ordered to disperse. 

What I am driving at is that, if the provision is 
going to work, and if it is to deal with the sort of 
situations that have been outlined, as the 
Executive clearly intends it to do, are we not facing 
a revolving door of designated areas in our 
communities? Frankly, those areas will become a 
litany of no-go areas for young people. All that the 
provision will do is disperse people—it will not 
provide solutions. 

16:45 
Hugh Henry: If dispersal was for the reasons 

that you mentioned—significant problems of 
drinking and antisocial behaviour—I think that you, 
the people whom you represent and the people 
who live in those areas would expect the same 
protection to be afforded to them. The groups 
would simply be moved from one area to another.  

We are trying to address behaviour. We are not 
telling people that they cannot congregate in 
groups—nowhere is that suggestion being made. 
The police officer has to have reasonable grounds 
for their belief that the presence or the behaviour 
of a group or groups is causing alarm or distress 
to members of the public in a particular locality. 

Although it is not for me to tell the police officer 
how to specify the designated area, I would think 
that, if the police’s local knowledge of an area 
meant that they believed that the problem would 
simply move round the corner, they would also 
designate that other area. The police have to deal 
with the problem in the wider area and the police 
officer will have the power to designate as small or 
as large an area as is required. That is for the 
police to determine. 

I do not expect young people to be shunted from 
one street corner to another over the summer 
months, simply because they are young people 
who are gathering in a group. What I expect is 
that, if the young people who are causing 
mayhem, alarm and distress on one street corner 
go to another street corner, they will be dealt with 
there. If they are behaving in that manner, they 
should be dealt with wherever they turn up. 

The Convener: But, under the bill, “dealt with” 
means only moving them on. 

Hugh Henry: “Dealt with” certainly means to 
move them on and to prevent them from behaving 
in that manner. If they choose to move to another 
area, it would be for the police to determine 
whether that area should be designated at that 
time or subsequently. 

I would think that intelligence-led policing, the 
identification of problems and the response that 
would be made to the needs of the community 
would not be done in isolation. Other measures 
would also be employed. The police would seek to 
look at why and where the problems occur and 
what the problems are. 

I am thinking of some of the issues that I see in 
my area concerning hot-spot policing and 
extensive intervention. Members will be aware that 
in Foxbar and in the west end of Paisley, police 
recently addressed a specific problem that was 
happening at a specific time. I would expect that to 
happen; I would also expect a council to play its 
part in liaising with the police to look at the other 
problems that are occurring in its area and how 
they have been addressed. 

I do not accept, however, that it is reasonable for 
us to say simply that, because groups might move 
from one area to another, we will allow one 
individual, street or community to be plagued. I 
expect action to be taken and I expect it to be 
reasonable, proportionate and effective. If the 
police think that other measures are required, as a 
local representative and a local resident, I expect 
the police to look at those measures as well. 

The Convener: That is a helpful answer, as it 
accedes to the point that the police would 
anticipate the designation of other areas in the 
community. Given what we know about how most 
people react, the consequence of dispersal would 
be for them to go elsewhere until they can be 
prevented from doing that. 

The other question that I want to pose relates to 
the point that Colin Fox made. Let us assume that 
the provision has been enacted and that four 
areas in a community have been designated—
probably the four areas that are not built upon, 
which have proved attractive to congregating 
groups of individuals. Let us assume that 
individuals who have not been in trouble wander 
into one of the designated areas and shout or yell 
or have a bit of a knock-about with a ball. If 
residents who live nearby do not like that kind of 
behaviour, they could, under the terms of the bill, 
phone the police and say, “Get down here. This is 
a designated area. More than two people are 
congregating and they are causing us alarm and 
distress. Disperse them.” Do you concede that that 
could happen? In the Scottish society that we all 
want to see, would that be a reasonable use of the 
law? 
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Hugh Henry: The specific question is whether I 
accept that it is reasonable that someone might 
pick up the phone and make that call. Yes, I 
accept that. That happens at the moment. People 
pick up the phone and make such calls when 
groups congregate in that way. 

I would not accept it if the police, having 
investigated, came along and—simply because 
the area had been designated—dispersed a group 
of young people who were playing a game of 
football and posing no threat to the community. 
That would be unreasonable; it would be an abuse 
of police powers and an abuse of the law that we 
are considering. However, if, in that designated 
area, those who congregated to play a game of 
football went beyond that and brought carry-outs 
with them, got drunk and started to abuse 
passers-by and to cause fear and alarm among 
local neighbours, I would expect the police to use 
their powers to ask them to disperse. 

There is a difference. If a group of two or more 
people are in an area but are not, in the opinion of 
the police, causing fear and alarm or acting in an 
unreasonable way, I would not expect the police to 
do anything about it. However, if those people 
were acting in an unreasonable way, I would 
expect the police to use whatever power was 
available to them to designate the area and to ask 
them to move on. 

The Convener: But, in the case of law-abiding 
people who are not causing alarm and distress—
except that, subjectively, some residents think that 
they are causing alarm and distress—you would 
accept that the platform for the police being able to 
intervene in what may be perfectly legitimate 
behaviour is the fact that those people are now in 
what has been designated a no-go area—an area 
with a question mark above it. 

Hugh Henry: The police would still need to 
determine whether the action in an area was 
sufficient for them to ask for dispersal to take 
effect. That is what happens now. The police 
receive phone calls from people who say that 
there is a group of youths in their area and that 
they are scared or intimidated. The police then 
come out and investigate. At the moment, the 
police would be able to act only if the youths were 
acting in a way that, under the current law, 
constituted a breach of the peace. I would not 
expect the police to come out and say that simply 
because some people were in a designated area, 
they would have to move on although none of the 
other requirements had been met. I would rely on 
the professionalism of our police to make the 
appropriate decision. 

The Convener: But the bill says specifically that 
the decision will be down to a constable who, on 
occasions, will be acting in isolation. Surely that is 

a considerable responsibility to place on one 
police officer. 

Hugh Henry: Our police officers have 
considerable responsibility placed on them day in, 
day out. They have to make decisions about 
whether to issue fixed-penalty notices, whether to 
arrest somebody or whether to send someone 
away with a warning. It is something that they are 
trained to do and—as you will concede, 
convener—they act in a professional and 
responsible manner. I would expect them to 
continue to do so. 

The Convener: We have considered the 
practicalities of the implementation of the power to 
disperse. We are going to have a lot of police 
officers going round to designated areas. Surely 
that will be an inevitable consequence of giving 
communities this power and inviting members of 
the public to say, “The Scottish Executive has 
answered our prayer. We have four designated 
areas. There are people there and we do not like 
what they are doing. We will get the police out.” 

Hugh Henry: The police will go to the 
designated areas only on the basis of evidence 
that they have received that there is a problem in 
those areas. The areas of designation will be of no 
higher or lower priority than the police have 
determined in consultation with the local 
authorities. 

The Convener: Or as the Executive has 
directed. 

Hugh Henry: I have addressed that point twice, 
convener. If you want me to go over it a third time, 
for the purposes of clarification, I will do so. 
However, I hope that I have answered that 
question. 

I hope that no member would suggest that, if 
people are being threatened and are experiencing 
fear and alarm, if their quality of their life is being 
infringed and they are having a real problem, they 
cannot expect the support of the police in dealing 
with that simply because there is demand from a 
number of areas. Intelligence-led policing will allow 
the chief constable and other senior officers to 
determine how to use their officers and resources 
in particular communities at specific times. I am 
sure that, with the additional moneys that are 
going not only to the police, but to others, we will 
see the proportionate response that is required. 

The Convener: Are there any more questions 
on the dispersal of groups? If not, I thank the 
minister for his contribution. 

We move on to other parts of the bill. 

Maureen Macmillan: We received evidence 
from Children 1st, which said that voluntary 
parenting classes were always 100 per cent 
successful, that nobody ever turned down the 
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opportunity of going to them, and that all parents 
emerged from the classes as better parents. If that 
is the case, why do we need compulsory parenting 
orders? 

Hugh Henry: First, you are absolutely right that 
the best thing to do is to get people to co-operate 
and respond voluntarily. There is no doubt 
whatever that that is the best situation. 
Unfortunately, a small number of parents fail to 
show due care and attention, love and affection, 
and support—however you want to describe it—
towards their children. I am sure that you have 
heard complaints—as I have, as a councillor and 
an MSP—from the police and community 
organisations about some parents who not only 
turn a blind eye to their children’s under-age 
drinking and their involvement in the drugs scene, 
but may be complicit in it. Unfortunately, when a 
parent fails to give the proper support to the child 
and refuses all efforts that are made to have a 
voluntary arrangement—which should be the first 
step—something more is required to encourage 
that parent to give due support and attention to 
their child. 

Maureen Macmillan: You do not feel that 
parenting orders would just further stigmatise 
parents who are already under a lot of strain? Are 
there ECHR implications, with regard to interfering 
with the right to family life? 

Hugh Henry: Unfortunately, in some cases, the 
problem is that there is no adequate family life. It 
is tragic that, in some families, many of the things 
that you take for granted are not present. I do not 
see the provision as stigmatisation; it is about 
providing the support to help parents to cope. 
Being a parent is difficult, but it is not just parents 
who are at the sharp end in the context of this 
debate. We all accept that it is difficult. We are 
putting a lot of time, effort and money into looking 
at support facilities, counselling, parenting skills 
and so on, which have to be developed. However, 
when a parent is putting their child at risk by their 
failure to engage with the child, for the child’s sake 
we need that parent to take more of a role. That is 
far preferable to taking the child away from the 
parent, as sometimes happens in extreme cases. 

Maureen Macmillan: Some of the evidence that 
we took suggested that if the stage was reached 
at which a parenting order was required, the child 
ought to be taken away from the parent. 

The witnesses from the Law Society of Scotland, 
in their evidence to us this afternoon, were worried 
about the extension of vicarious liability. They 
thought that you might find yourself in a situation 
in which a parenting order required parents to do 
something that they could not do. They gave the 
example of a parent who was required to keep 
their child away from certain other children, but 
who might not be able to supervise the situation, 

for example when the child is at school. As a 
result, they could find themselves being 
criminalised for something that they had no power 
to prevent. Can you give assurances that 
parenting orders will be tightly drawn? 

17:00 
Hugh Henry: It would be for the court to draw 

the conclusion and I am sure that the court would 
consider all the circumstances. 

If a parent could demonstrate that they had 
made an effort to do what was expected of them, it 
is clear that it would be unreasonable to punish 
them for a failure that was beyond their control. 
The purpose of the legislation is not to tell parents, 
“You will ensure that this happens in all 
circumstances.” I do not think that any of us who 
are parents can guarantee that our children do 
everything that we expect them to do at all times. 
Instead, we must ensure that the parent can 
demonstrate that they have tried to the best of 
their ability to fulfil the requirement that has been 
made of them. 

The situation is perhaps no different from that 
which currently applies to parents under the 
Education Act 1980. For example, under that act, 
a parent can be held responsible for not ensuring 
that their child goes to school. The parent is taken 
to court not because the child has failed to attend 
school, but because they have failed to take 
sufficient action to ensure that their child has gone 
to school. Under that long-standing legislation, the 
sentence can be a fine of up to £1,000 or a month 
in prison. 

As far as the Antisocial Behaviour etc (Scotland) 
Bill is concerned, the requirement on the parent 
would be no different. We are simply trying to get 
the parent to comply with the order. The bill says: 

“If a person in respect of whom a parenting order is made 
fails without reasonable excuse”— 

that is the important phrase— 
“to comply with” 

the order, they 
“shall be guilty of the offence”. 

It would then be up to the court to determine 
whether their excuse was reasonable or not. 

Maureen Macmillan: The parenting order will 
be imposed in a civil procedure, so the usual rules 
of anonymity that one gets in a criminal procedure 
will not apply. As a result, the parent—and 
therefore the child—could be identified in the 
press. How will you address that issue? 

Hugh Henry: We expect that the safeguards 
that apply to children under the Education Act 
1980 with regard to a parent who is taken to court 
because of a child’s failure to attend school will 
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also apply in this respect. We will reflect on the 
matter and will certainly do anything more that can 
be done. 

Jackie Baillie: All witnesses without exception 
have welcomed the principle of community 
reparation orders. However, I have a couple of 
points of detail. Although the proposed orders 
apply to 12 to 21-year-olds, a variety of witnesses 
has told us that they do not feel that there is any 
need for an upper age limit. In fact, the Law 
Society of Scotland went so far as to say that it 
liked the orders so much that it wanted them to be 
made available to everyone. Is there any 
possibility that the Executive will consider 
extending a measure that has been welcomed as 
a valuable intervention? 

Hugh Henry: We felt that there was a good 
argument for making community reparation orders 
available for use for that younger age group while 
making community service orders available for 
older people who were perhaps engaged in higher 
levels of bad behaviour. We do not believe that 
this is a matter of fundamental principle. People 
who are 21 or older might be engaging in types of 
behaviour that are not sufficient to warrant a 
community service order but which might be 
addressed through a community reparation order. 
We are willing to consider the matter. I can see the 
logic behind making a softer disposal available if it 
helps to address someone’s behaviour, turns them 
round and keeps them away from criminality. 
Indeed, I can see no logical reason why that 
should not happen if it can make a contribution. 

Jackie Baillie: That comment is very welcome. 
Other committee members share the same view. 

The Law Society suggested that perhaps we do 
not need a new order and that revised supervised 
attendance orders would fit the bill. What is the 
view on that? 

Hugh Henry: We are talking about a different 
matter. A supervised attendance order has a 
specific application that normally relates to fines, 
so the measures are different beasts. 

We could endanger SAOs. An SAO concerns 
education and life skills, but we are talking about 
putting something back in and an attempt to make 
good the damage that has been done. We could 
certainly consider the matter, but we are not 
convinced that merging community reparation 
orders with SAOs would necessarily be the best 
option. 

Jackie Baillie: I have no problem with the 
minister’s response. That matter had to be clarified 
for when we write our report. 

Karen Whitefield: Some way behind the 
dispersal of groups remain some contentions 
about extending the use of restriction of liberty 
orders to under-16s. Some witnesses have 

expressed concern that restriction of liberty orders 
will be used in place of secure accommodation 
and will therefore not address the needs of young 
people who have engaged in antisocial behaviour. 
Is that the Executive’s intention? 

Others have expressed concern that restriction 
of liberty orders will have limited effect, because 
the outcome of the Executive’s monitoring of the 
effectiveness of such orders for people aged over 
16 was that orders were most readily complied 
with by individuals who were slightly more mature 
and could comply with all the terms. 

Hugh Henry: There is no doubt that restriction 
of liberty orders could contribute towards helping 
someone who might be under consideration for a 
secure unit. If they could have that consequence, 
that would be desired. However, it would be wrong 
to say simply that every case is at that last point. 
People in some circumstances might be heading 
in that direction, but may not have reached that 
point. The logic is that if people take action now, 
they can avoid entering that debate. The criteria 
for secure accommodation would not necessarily 
have to apply in order for a restriction of liberty 
order to be used, but such an order could help 
people to avoid secure accommodation and could 
help people who are travelling in that direction. 

A hearing would use tagging only when it was in 
the child’s best interests. If it could keep a child 
away from potential danger, risk and the capacity 
for antisocial behaviour, it would be useful. A 
restriction of liberty order with tagging can keep 
children confined to a locality or away from a 
locality. 

Will you remind me of your second point? 

Karen Whitefield: My second point was about 
the Law Society’s view that the monitoring carried 
out by the Executive and experience in England 
and Wales had shown that restriction of liberty 
orders are not as effective for younger people—
the more mature the individual, the more effective 
the order proves to be. 

Hugh Henry: I am sure that maturity is an issue, 
not just in relation to RLOs, but when any order is 
made. The more mature someone is, the more 
open they are to any disposal that might help them 
to change. 

RLOs must not be considered in isolation; they 
must be part of a package of measures that are 
designed to help the young person. The hearings 
system must consider other issues. It would be a 
complete waste of time and money and an abuse 
of the system to think that tagging a young person 
and confining them to their home or requiring them 
to stay away from a particular area was all that 
was needed. There must be input from social 
workers, support workers and others to help the 
young person to address their problems and face 
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the consequences of their actions for themselves, 
their families and the wider community. 

Karen Whitefield: The Scottish Human Rights 
Centre raised concerns that we might put some 
young people at risk by confining them to their 
home. They believe—as do some children’s panel 
members in my constituency, who raised the 
matter with me—that although by no means all 
young people who offend come from abusive 
homes, antisocial behaviour can sometimes be a 
manifestation of the abuse that a young person is 
experiencing at home, whether that abuse is 
physical, sexual or the result of neglect. If we force 
such a child to be confined to their home, might 
we be accused of making their situation much 
worse and furthering the abuse? 

Hugh Henry: Yes, and we would be guilty of 
that if we knew or had serious concerns that 
abuse was taking place in a household, or that a 
family was failing in some way, but did nothing 
other than impose a restriction of liberty order on 
the child and confine them to their house. That 
would be an outrage. I hope that in such 
circumstances it would not be a question only of 
monitoring or tagging; the wider interests of the 
child must be considered. Indeed, we would have 
to consider whether that house or family was safe 
for the child, regardless of whether tagging was 
used. The proper professional procedures should 
apply when such concerns exist and it is not 
acceptable—particularly given some recent 
cases—to leave a child in a potentially abusive 
situation, whether or not tagging is an issue. 

Karen Whitefield: I am grateful for your 
clarification. 

Will children under 16 regard an electronic tag 
as a badge of honour? We have talked a lot about 
the dispersal of groups, because young people 
gather together. How can you ensure that a young 
person who has been tagged does not either 
regard that as something to be proud of or 
encourage other young people to follow suit? 

Hugh Henry: I must confess that I am a little 
confused about that issue. Some people have said 
that a tag would be regarded as a badge of 
honour, but others have said that to tag young 
people would stigmatise them—it cannot be both a 
stigma and a badge of honour. 

The issue is not how the young person feels 
about the tag, but how effective the disposal is in 
helping the young person to address their 
behaviour and in helping to provide relief to a 
community that is under threat or under pressure. I 
see tagging as neither stigmatisation nor a badge 
of honour: it is about doing something effective 
and appropriate that helps to produce long-term 
and short-term improvements. 

17:15 
Colin Fox: I remember the Minister for Justice 

saying in debates that tagging would be an 
alternative to secure accommodation, and, when 
the Scottish Children’s Reporter Administration 
gave evidence, it said that tagging should be used 
only in that way. When we pressed the SCRA, it 
emphasised that tagging should never be used on 
its own, only as part of a host of measures. You 
have covered the second part, but I ask for 
clarification—I might have picked up wrongly what 
Karen Whitefield said—of whether you are 
suggesting that there is a use for tagging other 
than as an alternative to secure accommodation. 

Hugh Henry: I do not have to hand the precise 
words that ministers used on previous occasions, 
but we have consistently said that, if electronic 
monitoring can be used to prevent someone from 
having to be taken into secure accommodation, 
that should and could be done. However, a 
process is also involved: some young people are 
heading in the direction of secure accommodation, 
and early intervention could prevent them from 
reaching that destination. We would not consider 
whether a young person should be tagged only 
when they are right at the point of being taken into 
secure accommodation; we would consider the 
wider issues—the concerns, behaviour and 
problems—and put in place a range of other 
supportive measures so that the young person 
does not end up in the situation in which our only 
alternative is to consider secure accommodation. 
There is an earlier point in the journey towards 
secure accommodation where we think—and I 
have said—that electronic monitoring could be 
useful. We see that disposal in the overall context 
of the debate. 

Colin Fox: With respect, that sounds like a 
change of position, but I will not press you on it; I 
will enter into correspondence with you and the 
Minister for Justice about it. 

I will ask about fixed-penalty notices. Is there an 
issue with police issuing fixed-penalty notices 
when dealing with antisocial behaviour offences, in 
which they have to exercise their discretion about 
whether an offence has been committed? Is there 
a danger that issuing a fixed-penalty notice on the 
spot might inflame the situation? 

Hugh Henry: I would not have thought so. The 
police can already issue fixed-penalty notices for 
road-traffic offences and have recently obtained 
the power to issue notices for dog fouling, so I do 
not think that issuing fixed-penalty notices 
significantly alters their role.  

In any particular circumstances, it would be a 
matter for the discretion and judgment of the 
individual police officer on the spot to determine 
whether a fixed-penalty notice could be issued 
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safely and securely and whether that would be the 
best way forward. I am sure that, if the officer felt 
that the situation was likely to become inflamed or 
get out of control, they would want to consider 
other ways of resolving it, but the evidence shows 
that we can cut down a significant amount of 
wasted police time by issuing fixed-penalty 
notices. People still have the right to challenge a 
notice if they believe that there is no justification 
for its having been issued, but some of the 
behaviour that we are considering could easily and 
more justifiably be tackled by issuing a fixed-
penalty notice rather than by charging someone 
with a breach of the peace. 

Colin Fox: It has been suggested that it might 
be better to wait until Sheriff Principal McInnes’s 
committee has reported on the wider issue of 
summary justice and the place that fixed-penalty 
notices play in that. Do you not see that as a 
concern? 

Hugh Henry: I see that some people have that 
concern, but I am not sure that the matter needs to 
be tackled in that way. We are moving apace with 
the McInnes review and hope to publish that 
report, which examines a wider range of issues, 
soon. The bill’s provisions on fixed-penalty notices 
are specific, and I do not envisage that the 
McInnes review will change in any way the 
concept of fixed-penalty notices, so I do not think 
that any of the bill’s provisions will contradict 
anything in the McInnes review. 

Colin Fox: The final issue is closure notices for 
premises where a particular problem is 
developing. Other witnesses have suggested that 
closure notices might not solve the problem but 
simply move it elsewhere. What do you say about 
those fears? 

Hugh Henry: If the problem is antisocial or 
illegal behaviour, I am not sure how easy it would 
be to move it elsewhere. I do not think that that 
would be a legitimate concern. If there are 
problems to do with parties, illegal drinking, drug 
taking or fighting within premises, steps could be 
taken not only through the bill, but through the 
measures that we will consider as part of the 
licensing review. I am fairly relaxed about that 
argument. I do not think that closure notices would 
simply move a problem from one area to another. 
Taking effective action in relation to specific 
premises could send out a very powerful warning 
signal, as well as provide fairly rapid relief. 

Colin Fox: You do not think that you are putting 
the cart before the horse, because it might be 
necessary to readdress the issue after the 
licensing review is published. 

Hugh Henry: No, because I think that what is 
being discussed as part of the licensing review 
would fit in with some of the other measures that 

we are talking about. We are in the process of 
consulting on that. 

The Convener: I have a short final question 
about fixed-penalty notices. Do you agree that, so 
far, their use has been restricted to dealing with 
what we might describe as absolute or statutory 
crimes—in other words, cases in which the car is 
on a yellow line or the speed limit has been broken 
and the police are in possession of corroborative 
evidence to support that view. In such cases, the 
use of a fixed-penalty notice is very much the 
technical consequence of a patent breach of the 
law. To return to Colin Fox’s question, if we are 
talking about behaviour and we ask a policeman 
or a policewoman to make a judgment about 
whether certain behaviour constitutes an offence, 
are we not entering a more uncertain area? 

Hugh Henry: I suppose that, to some extent, 
the legislative proposals that we are talking about 
are not that different from the law that you and I 
voted to introduce on dog fouling, in relation to 
which fixed-penalty notices are used. 
Corroboration would still be an issue. 

The Convener: I would make the point that 
there is substantive evidence—if I may use that 
phrase—for dog fouling; officers either see the 
offence being committed by the owner and the 
animal or they do not see it being committed. We 
are asking police officers to start making 
judgments about whether, in their opinion, certain 
behaviour constitutes breach of the peace, for 
example. 

Hugh Henry: Police officers do that anyway 
when they arrest someone for breach of the 
peace—they make a judgment. 

The Convener: They only charge the person 
concerned with breach of the peace. 

Hugh Henry: Yes, but a person will still be able 
to challenge the issuing of a fixed-penalty notice if 
they feel that they are innocent. We are asking 
police officers to make a judgment in the way in 
which they would usually do. The Lord Advocate 
will provide guidance on that. I believe that there 
would still need to be corroboration. I do not think 
that we are proposing a measure that will cause 
that much difficulty; indeed, some of the evidence 
from elsewhere in the United Kingdom is that the 
use of fixed-penalty notices in such circumstances 
can work. 
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The Convener: As members have no further 
questions, I thank the minister and his colleagues 
for coming before us this afternoon. It has been a 
lengthy session and we are grateful to you for your 
forbearance. It has been helpful for the committee 
to have had the opportunity to examine the bill 
with you. Thank you for your attendance. 

Meeting closed at 17:25. 

Hugh Henry: Thank you, convener. 
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